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PREFACE. 


Since  the  publication  of  the  eighth  edition  of  the  following  Work, 

several  acts  of  parliament  have  expired,  or  been  repealed,  and  others 
passed^  which  have  occasioned  considerable  alterations  in  the  practice 
of  the  different  courts.  Some  new  rules  of  court  have  also  been 
made,  during  that  period,  and  upwards  of  eight  hundred  cases  pub- 
Ibhed,  on  practical  subjects. 

The  restrictions  on  cash  payments  under  the  Bank  acts  having 
finally  ceased,  it  is  no  longer  necessary  to  negative  a  tender  of  the 
debt  in  bank  notes,  in  an  affidavit  to  hold  to  bail.  The  alien  acts  havmg 
expired,  aliens  are  now  no  longer  privileged  from  arrest.  The  sta- 
tute 51  Geo.  III.  c.  124.  having  also  been  suffered  to  expire,  an  act 
was  made  in  the  last  session  of  parliament  *,  to  prevent  arrests  upon 
mesne  process,  where  the  debt  or  cause  of  action  is  under  twenty 
pounds ;  and  to  regulate  the  practice  of  arrests.  By  this  act,  no 
person  can,  in  general,  be  arrested  or  held  to  special  bail,  where  the 
cause  of  action  is  less  than  twenty  pounds ;  nor,  in  Wales  or  the 
counties  palatine,  unless  the  process  be  duly  marked  and  indorsed  for 
b^  in  a  sum  not  less  than^/y  pounds :  And  where  the  writ  or  pro- 
cess is  issued  by  a  plaintiff  in  his  own  person,  the  sheriff  shall  not 
execute  the  same,  unless  it  be  deUvered  to  him  by  some  attorney  of 
one  of  the  courts  of  record  at  Westminster,  &c.  and  indorsed  with 


•  7  &  8  Geo.  IV.  c.  71. 
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the  name  and  place  of  abode  of  such  attorney.  The  defendant  is  al- 
lowed, by  tliis  statute,  to  deposit  and  pay  into  court  the  sum  indorsed 
upon  the  writ,  together  with  an  additional  sum  for  costs,  to  abide  the 
event  of  the  suit,  in  lieu  of  putting  in  and  perfecting  special  hail: 
And  where  the  plaintiff*  does  not  proceed  by  capias  against  the  per- 
son, but  by  original  or  other  writ,  and  summons  or  attachment, 
or  by  subpoena  and  attachment  thereupon,  against  any  person  not 
having  privilege  of  parliament,  the  same  mode  of  proceeding  is  given 
by  this  statute,  as  was  before  provided  by  the  51  Geo.  III.  c.  124. 

The  stamp  duties  on  law  proceedings  were  repealed,  by  the  sta- 
tute 5  Geo.  IV.  c.  41.    And  the  statutes  relating  to  hanJcrupts  and 
insolvent  debtors  having  been  repealed,  except  in  certain  cases,  the 
laws  respecting  the  former,  and  for  the  relief  of  the  latter,  were 
amended  and  consoUdated,  by  the  statutes  6  Geo.  IV.  c.  16  and  7 
Geo.  IV.  c.  57.     The  laws  relating  to  the  customs  having  also  been 
repealed,  by  the  statute  6  Geo.  IV.  c.  105.  an  act  was  made  for  the 
prevention  of  smuggling  * ;  in  which  there  are  clauses  relative  to  the 
Umitatiofi  of  actions  against  officers  of  the  army,  navy,  or  marines, 
customs   or   excise,    or    any  person    acting   under   the   directions 
of  the  commissioners  of  the  customs,  for  any  thing  done  in  the 
execution  or  by  reason  of  their  offices ;  and  requiring  notice  in  writ- 
ing to  be  given  to  such  officers,  07ie  calendar  month  before  the  writ 
sued  out,   and  enabling  them  to  tender  amends,  plead  the  gene- 
ral issue,  and  bring  money  into  court,  &c.     The  statutes  of  kue  and 
cry,  &c.  having  also  been  repealed,  by  the  statute  7  &  8  Geo.  IV. 
c  27.  an  act  was  made  **,  for  consolidating  and  amending  the  laws 
in  England,  relative  to  remedies  against  the  Jmndred,  for  the  damage 
done  by  persons  riotously  and  tumultuously  assembled,  (for  which 
alone  the  hundred  is  now  liable) :  and  a  summary  mode  of  proceed- " 

•  6  Geo.  IV.  c.  108.  *»  7  &  8  Geo.  IV.  c.  31. 
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'mg  is  provided  by  that  act,  before  two  justices  of  the  peace,  in  cases 
where  the  damage  does  not  exceed  thirty  pounds. 

Other  acts  have  been  made,  a£Pecting  the  jurisdiction  and  practice 
of  the  courts,  of  which  the  following  are  instances :  First,  the  act  to 
mlarge  and  extend  the  power  of  the  judges  of  the  several  courts  of 
Great  Sessions  in  Wales,  and  to  amend  the  laws  relating  to  the 
same  * :  Seccmdly,  Mr.  PeeFs  act,  for  consolidating  and  amending  the 
laws  relative  U)  jurors,  asid  juries  ^ :  Thirdly,  the  acts  to  abolish  the 
sale  of  offices,  in  the  courts  of  King's  Bench  and  Common  Pleas,  and 
to  make  provision  for  the  chief  justices "" ;  for  augmenting  the  salaries 
of  the  Master  of  the  Rolls,  and  Vice  Chancellor,  the  Chief  Baron  of 
the  court  of  Exchequer,  and  the  puisne  judges  and  barons  of  the 
eoorts  in  Westminster  Hall '',  &c. ;  and  to  authorize  the  purchase 
oi  the  office  of  receiver  and  comptroller  of  the  seal  of  the  courts  of 
Kind's  Bench  and  Common  Pleas,  and  of  custos  brevium  of  the 
biter  court ' :  Fourthly,  the  act  for  preventing  frivolous  writs  of 
error  ^ ;  by  requiring  that  upon  any  judgment  to  be  given  in  any  of 
the  courts  at  Westminster,  or  in  the  counties  palatine  and  great 
sessions  in  Wales,  in  any  personal  action,  execution  shall  not  be 
stayed  or  delayed  by  writ  of  error  or  supersedeas  thereupon,  with- 
out the  special  order  of  the  court,  or  some  judge  thereof,  unless  a 
leoognizanoe,  with  condition  according  to  the  statute  3  Jac.  I.  c.  8. 
be  first  acknowledged  in  the  same  court :  And  lastly.  Lord  Tett- 
terderis  acts,  for  rendering  a  written  memorandum  necessary  to 
the  validity  of  certain  promises  and  engagements  ^ ;  and  to  prevent 
a  fiulure  of  justice,  by  reason  of  variances  between  records,  and 
wxitiiigs  produced  in  evidence  in  support  thereof  ^. 

*  5  Geo.  IV.  c.  106.  «  6  Geo.  IV.  c.  89. 

*  0Oeow  IV.  c.  50.  '6  Geo.  IV.  c  96. 
«  6  Geo.  rV.  c.  82,  3.  «  9  Geo.  IV.  c.  14. 

*  6  Geo.  IV.  c.  84.  ^  9  Geo.  IW  c.  15. 
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In  preparing  the  present  edition^  it  has  been  the  Author's  endea- 
vour to  render  his  work  less  unworthy  of  the  very  favourable  recep- 
tion it  has  met  with  from  the  profession.  The  whole  has  been  care- 
fully revised,  and  such  corrections  made  as  appeared  to  be  necessary, 
as  well  in  the  text,  as  in  the  notes  and  references.  The  several  acts 
of  parliament  and  rules  of  court,  which  have  been  made  since  the 
publication  of  the  last  edition,  are  introduced  in  the  present;  to- 
gether with  such  of  the  practical  decisions  of  the  courts,  as  were 
published  before  the  work  went  to  press,  or  could  be  inserted  while 
it  was  printing  off:  The  rest  are  given  at  the  end,  by  way  of  Ad- 
denda,  together  with  some  other  matters  which  were  inadvertently 
omitted,  with  directions  for  incorporating  them;  and  are  for  the 
most  part  referred  to  in  the  Index.  These  decisions  are  brought 
down  to  the  end  of  Michaelmas  term  last,  in  the  King's  Bench,  and 
Exchequer ;  and  to  the  end  of  Hilary  term,  in  the  Common  Pleas. 
References  are  also  made  to  the  second  volume  of  the  reports  of 
the  late  Lord  Kenyan  ;  and  the  references  to  text  writers,  and 
books  of  practice,  &c.  have  been  altered  throughout  to  the  latest 
editions. 

The  general  arrangement  of  the  work  is  pretty  much  the  same 
in  this  edition  as  the  last,  except  that  the  twentieth  chapter  of  the 
last  edition,  which  treated  of  motions  and  rules  peculiar  to  the 
action  of  ejectment,  and  affidavits  in  support  of  them,  and  of  such 
motions  and  rules  as  were  not  necessarily  connected  vrith  any  suit, 
has  been  divided;  and  its  contents  transferred  to  the  twentieth 
and  Uut  chapters  in  the  present  edition.  The  thirty-^th  and 
fhirty-mxth  chapters  also,  of  the  last  edition,  have  been  divided, 
and  now  constitute  three  chapters,  being  the  thirty;faurth,  thirty- 
Jffth,  and  thirty-^sixth,  in  the  present  edition ;  one  of  which  treats 
of  the  record  of  nisi  prius,  jury  process,  conunon  and  special 
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juries^  and  views ;  another^  of  the  brief,  evidence,  and  witnesses ; 
and  the  third,  of  entering  the  cause  for  trial,  and  references  to 
arbitration. 


The  insertion  of  the  new  statutes,  rules  of  court  and  cases,  has 
necessarily  occasioned  considerable  alterations  throughout  the  work ; 
and  particularly  in  the  firsts  second j  sixths  tenth y  twelfth,  J^ieenth, 
twentieth,  twenty-thirdy  and  thirty-fourth  chapters.  In  the  first 
diapter,  several  new  statutes  have  been  referred  to,  respecting  the 
mode  of  bringing  actions  hy  parish  oflficers,  and  by  or  against  trustees, 
and  public  companies,  &c.  the  limitation  of  actions  for  wrongs, 
and  notices  of  action,  &c. ;  and  the  cases  decided  on  the  statutes  of 
Umitatians  have  been  newly  arranged.  In  the  second  chapter,  a  full 
account  is  given  of  the  offices  and  officers  of  the  courts  of  King^s 
Bench  and  Common  Pleas,  with  their  appointment  and  duties,  as 
T^ulated  by  the  statutes  6  Geo.  IV.  c.  82,  3.  &  89.  And,  in  the 
sixth  chapter,  the  mode  of  proceeding  against  traders  having  privi- 
lege cS parliament,  by  the  statute  6  Geo.  IV.  c.  16.  is  pointed  out ; 
and  also  the  remedy  by  action  against  hundredors,  on  the  statute 
7  &  8  Geo.  IV.  c.  31.  for  damages  occasioned  by  persons  riotously 
and  tumultuously  assembled,  with  the  summary  mode  of  proceeding 
on  that  statute,  before  two  justices,  where  the  damage  does  not  ex- 
ceed thirty  pounds. 

The  law  of  arrest  is  fully  treated  of  in  the  tenth  chapter,  as  d^ 
pending  on  the  statute  7  &  8  Geo.  IV.  c.  71.;  and  in  this  chapter 
the  several  cases  are  considered,  in  which  bankrupts  and  insolvent 
debtors  are  privileged  from  arrest,  by  the  statutes  6  Geo.  IV. 
c  le.  and  7  Geo.  IV.  c.  57.  With  regard  to  the  former,  their 
privilege  fironv  arrest  is  considered  in  a  three-fold  point  of  view ; 
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Firsts  in  coming  to  soirencbr,  and  daring  the  time  alkmed  %ut 
fnniliii^  their  examination ;  secondly^  after  the  time  alkywed  diem 
for  these  purposes  is  expired^  and  before  they  have  obtained  their 
certificates ;  and  thirdly,  (ifter  their  certificates  have  been  signed  and 
allowed  by  the  Lord  Chancellor :  And  the  bankrupt  being  disdiarged 
Utrni  all  debts  prmeable  under  the  commission^  it  was  thought 
that  it  might  not  be  deemed  an  improper  digression,  to  connder 
what  debts  may  or  may  not  be  proved  under  it  The  privi- 
lege c^  itufoltent  debtors  fi'om  arrest  is  also  considered  in  this 
(Atapittt,  first,  under  occasional  insolvent  acts;  secondly,  under 
the  earlier  permanent  acts ;  and  thirdly,  under  the  last  general  in- 
solvent act,  7  Geo.  IV.  c.  57. 

The  twelfth  chapter,  on  the  subject  of  bail,  has  been  carefully 
remed,  and  corrected ;  and  a  new  arrangement  is  made  therein,  c^ 
the  cases  relative  to  the  means  of  discharging  them  from  liability  on 
their  recognizance.  In  the  Jifteenth  chapter,  a  view  is  tak^i  of  the 
several  acts  of  parliament  for  the  relief  of  insolvent  debtors ;  and 
|>articularly  of  that  to  which  they  are  entitled  under  the  last  general 
insolvent  act,  with  the  mode  of  proceeding  thereon :  In  the  twentieth 
rhftpter,  the  annuity  acts  and  the  dedsions  thereon  are  introduced, 
iitulitr  the  head  of  staying  proceedings;  and,  in  the  twenty^Mrd 
('hii)7ter,  some  material  alterations  have  been  made  in  the  arrange- 
Iflitfit  of  the  cases  respecting  the  inspection  and  copies  of  written  in- 
MffuifU'iitSf  books,  court  rolls,  &c. 

In  fh«  thirt y^foarth  chopter, . the  qualifications,  disqualifications, 
ttiiil  I'Ximiptions  of  jurors  are  considered ;  with  the  mode  of  return- 
ing wid  Impanelling  comtnon  juries,  and  of  strikmg  special  juries, 
UN  it  (ixistifd  before,  and  is  now  regulated  by  the  statute  6  Geo.  IV. 
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c.  50.  and  also  the  time  and  niode  of  summoning  jurors  in  general, 
and  obtaimng  a  view;  and,  in  the  tJurty-seventh  chapter,  the  method 
of  baOaling  for  and  swearing  common  jurors,  at  the  trial,  is  point- 
ed cfot,  and  the  adding  of  talesmen,  &c« 

Besides  the  additions  and  alterations  that  have  been  noticed, 
and  which  were  occasioned  by  the  new  statutes,  rules  and  cases, 
there  we  others,  in  the  tkirty-seventh,  fortieth^  and  last  chapters, 
which  depend  on  former  statutes  and  decisions.  In  the  thirty- 
setjenth  cluq)ter,  the  author  has  carefully  collected  and  arranged  all 
the  cases  which  have  been  determined  on  the  measure  of  damages, 
in  actions  upon  contracts,  and  for  wrongs,  immediate  and  conse- 
quential ;  and,  as  incident  to  the  consideration  of  damages,  in  actions 
upon  contracts  for  the  non-payment  of  money,  there  is  a  collection 
of  the  cMes  in  which  interest  is  or  is  not  recoverable.  In  the 
fortieth  chapter,  the  principal  court  of  requests  acts  have  been  re- 
ferred to,  and  the  acts  by  which  their  jurisdiction  is  extended  to  sums 
not  exceeding  five  pounds,  or  to  sums  of  larger  amount,  with  the 
decisions  thereon :  and,  in  a  previous  chapter  *,  there  are  references 
to  the  acts  by  which  the  decree  or  judgment  may  be  removed  from 

covrts  of  requests,  to  obtain  execution  thereon,  in  the  superior 

« 
coorts. 

In  the  last  chapter,  a  practical  view  is  taken  of  the  action  of 
ejectment,  which  is  treated  of  under  the  following  heads :  First,  the 
general  nature  and  object  of  the  action :  Secondly,  by  and  against 
whom  it  may  be  brought :  Thirdly,  for  what  things  an  ejectment 
will  lie,  and  how  they  should  be  described :  Fourthly,  the  title  ne- 
cessary to  suppcHl  it,  and  herein  of  the  legal  estate,  and  right  of 

«  Chap,  XVI.  pp.  402,  3. 
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^tttrjr:  Fifthly,  wittiin  what  time  an  ejectment  must  be  brought: 
Sixthly,  the  remedy  by  entry,  without  suit ;  and  in  what  cases  an 
actual  entry,  and  demand  of  rent,  were  formerly  neces^ry,  and  must 
now  be  made  :  Seventhly,  the  ancient  mode  of  proceeding  in  ejects 
ment,  and  in  what  cases  it  is  still  necessary ;  with  the  method  of 
proceeding  in  the  case  of  a  vacant  possession :  Eighthly,  the  pre-' 
sent  mode  of  proceeding  against  the  casual  ejector,  to  judgment  by 
default  and  execution,  when  the  tenant,  or  his  landlord,  does  not  ap- 
pear :  Ninthly,  the  appearance  of  the  tenant,  or  his  landlord ;  and 
liie  subsequent  proceedings  thereon,  to  trial,  final  judgment,  and  ex- 
ecution :  And  lastly,  the  mode  of  revivmg  the  judgment  by  scire 
Jiicias,  or  of  reversing  it  by  writ  of  error. 

'  But  that  which  chiefly  distinguishes  the  present  from  all  former 
eiUtions,  is  the  marginal  notes,  or  abstracts  of  the  contents  of  the 
Work.  The  making  of  these  notes  has  been  attended  vdth  con- 
siderable trouble;  but  it  is  hoped  they  will  be  found  usefiil,  in 
facilitating  research. 

Ainid  such  a  variety  of  new  and  important  matter,  making  alto- 
gether more  than  a  tenth  part  of  the  whole  work,  some  errors  must 
necessarily  have  occurred  :  These  the  author  trusts  will  be  viewed 
by  a  liberal  profession  with  their  accustomed  candour ;  especially  when 
t3ie  dijBSculty  is  considered,  of  altering  the  text  of  a  work  already 
compdsed,  and  that  a  great  part  of  his  time  has  been  necessarily  oc- 
cupied with  the  business  of  his  clients. 

The  whole  work  has  been  re-paged,  and  references  made  through- 
out to  the  proposed  new  edition  of  the  Practical  Forms,  which  is  in 
a  state  of  considerable  forwardness,  so  as  to  make  them  correspond 
with  the  present  edition  of  the  Practice,  to  which  they  arc  intended 
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as  an  Appendix.  The  tables  of  statutes,  and  general  rules  of 
courts  orclers  and  notices,  prefixed  to  the  work,  have  been  care* 
My  revised,  corrected,  and  re-paged ;  with  the  tables  of  the  prin- 
cipal reports  of  printed  cases  referred  to  therein.  By  these  tables  it 
will  appear,  that  there  are  nearly  five  hundred  statutes  referred  to 
in  the  following  work,  and  more  than  that  number  of  general  rules 
of  court,  orders  and  notices.  The  whole  number  of  printed  cases 
amounts  to  upwards  of  ten  thousand,  besides  those  which  have 
been  published  since  the  last  edition ;  and  the  original  or  M SS. 
cases  are  nearly  five  hundred.  The  Index  also,  in  which  the  new 
matter  has  been  introduced,  has  been  carefully  revised,  altered,  and 
re-paged ;  and  some  of  the  principal  titles  have  been  new  modelled 
and  enlarged,  particularly  those  relating  to  Affidavits  of  the  cause 
(f  Action,  Bail,  Bankrupt,  Court  of  Requests  Acts,  Damages, 
Ejectment,  Evidence,  Great  Sessions,  Hundredors,  Insolvent 
Debtors,  Interest,  Jury,  Limitation  of  Actions,  Officers,  Of- 
fices, and  Staying  Proceedings,  &c. 

Upon  the  whole,  no  pains  have  been  spared,  to  improve  the  pre- 
sent edition ;  and  it  is  now  submitted  to  the  profession,  as  exhibit- 
ing in  a  connected  point  of  view,  the  Practice  of  the  courts  of  King's 
Bench  and  Common  Pleas,  in  personal  actions,  and  ejectment ;  with 
the  rules,  and  modem  decisions,  on  the  plea  side  of  the  court  of  Ex- 
chequer  ;  particularly  noticing  the  changes  it  has  undergone  during 
the  reigns  of  his  late  and  present  Majesty :  of  which  it  may  with 
truth  be  affirmed,  that  in  no  period  of  our  history  has  the  law  been 
better  administered,  or  the  courts  of  justice  filled  with  more  able 
and  upright  judges. 


TXMPLE, 

6/ A  June,  1828. 
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13.  c.  78.  §  47.  Hijghway  Act,  Seiiinf  aside  Proceedings.  5i28. 

79.  Highway  Ad,  Bringmg  Money  inio  (SmrL  621.  (A.) 
82.  Limiiatum  &f  Actions.  21. 
c  84.  §  19.  Turnpike  Act,  Staffing  Proceedings.  528. 

81.  TumpUce  Act,  Brtnginf  Money  into  Court.  021.  (A.) 
.85.  Tmmwke  Act,  Limuatum  of  Actions.  21. 

14.  c.  78.  $  100.  Bmitding  Act,  Limitation  rf  Actions,  Notice  of  Action,  Costs, 

21.  32.  988. 

16.  c.  34.  Insuring  Lottery  Tickets.  528. 

17.  c.  26.  Annuities.  520,  21. 

18.  c.  36.  $  24.  Court  of  Requests,  General  Issue,  Costs.  060.  (».) 

19.  c.  68.  I  24.  Attomtes,  Court  <f  Requests,  Tower  HamleU,  CosU.  76.  (a.) 

992,  3.  957.  958.  (A.) 
c.  70.  $    1,  2.  Inferior  CourU,  Arrest,  BaiL  164.  230.  (i.)  407,  8. 

4.  Inferior  Courtk^  ExectUion.  401.  995.  1106.  (g.) 

5.  Inferior  CourU,  Error.  1101. 1149,  50.  1188.  (a.) 

6.  Inferior  CourU,  Habeas  Corpus.  407. 408. 

23.  c.  28.  §    2.  Ireland,  Error.  1140. 

c  70.  I  29.  Excise  Officers,  Damages,  Costs.  892.  (6.)  969.  (a.) 

30,  31,  32.  Excise  Officers,  Notice  of  Action,  Tender  of  Amends. 

30.  (A.)  646.  (a.) 

33.  Excise  Officers,  Bringing  Money  into  Court.  621.  {d,) 

34.  Excise  Officers,  Umitatum  of  Actions.  20.  {d.)     Venue.  431. 

(6.)  General  Issue.  653.  (6.)  Costs.  988. 

24.  c.  25.  EaH  Indies,  Mandamus,  Witnesses.  813.  (^.) 

^s,  LAmitati 


I.  2.  c.  47.  $  35.  39.  Custom-house  Officers,  Limitation  of  Actions,  20. 

(d.)  Notice  of  Action.  30.  (A.)   Fenw^.  431.  (c.) 
Bringing  Money  into  Court.  621.  (f.)  Tender  of 

Amends.  646.  (a.) 

25.  c  35.  $    1.  Extent,  Sale  of  Lands,  CosU.  1045.  1068,  0.  1070.  1082. 
c.  80.  §    1.  5.  7,  8,  9.  Certificates  of  Attomies.  75,  6.  77,  8,  9.  96^ 

13.  Memorandum  of  Warrant.  96. 149. 
29.  Penalties.  78. 

26.  c  40.  $  31.  Customs,  Damages,  Costs,  892.  (6.) 
c.  44.  Execution,  Prisoners.  374.  882,  3. 

c.  63.  §  1,  2.  Letter  of  Attorney,  Wages,  Prize  Money.  529.  (t.) 
c  77.  §  13.  Customs  and  Excise,  519. 

27.  c  1.  Lottery  Act,  Arrest.  173. 

28.  c.  37.  §  23.  Customs  and  Excise,  Limitation  of  Actions,  Venue,  General 

Issue,  Costs.  20.  431.  (c.)  653.  088. 

24.  Customs  and  Excise,  Damages,  CosU.  892.  968. 

25,  26,  27.  Customs  and  Excise,  Notice  of  Action,    Tender  of 

Amends,  30.  646.  (a.) 
28.  Customs  and  Excise,  Bringing  Money  into  Court.  621.  (f.) 

31.  c  32.  §  22.  Roman  Catholics.  71. 

32.  c.  33.  §  22.  Arrest  of  Seamen.  198.  (e.)  199,  200. 

c  34.  $  1,  2.  Letter  of  Attorney,  Wages,  Prize  Money,  529.  (t.) 

8.  PeUy  Officers  in  Navy,  198.  (/.) 
c  58.  Quo  Warranto,  Pleading  double,  CosU.  655.  952. 

33.  c    4.  AUens.  292.  {k.) 

c.    6.  §  3, 4,  5.  Insolvent  Debtors.  375,  6,  7.  379.  382,  &c. 
c.  54.  I  11.  Friendh  Societies,  Actions.  8. 

c.  68.  Execution,   frales.  Counties  Palatine,    Recognizances,    Damages, 

CosU.  401.  (6.)  995.  lioa  (g.)  1188. 

34.  e.  14.  $1.  to  I  8.  Stamp  Duty.  62.  70.  72.  (/) 

c  58.  Recogntzance,  County  Palatine,  Execution.  406,  7.  1188. 
e.  69.  Inm£)eni  Debtors.  388.  544. 1112. 

35.  c.  55.  §  16.  Stamp  Duties,  ReeeipU.  520.  (a.) 

36.  c.    9.  Humdredors.  132.  (d.) 

c  104.  §  38.  Lotteries.  519,  20. 
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37.  c.  33.  §  63.  Arrest  of  Soldiers.  190.  {a.) 

c.  45.  §    2.  Bank  Act,  Staying  Proceedings,  187.  520. 

0.  Bank  Act,  Affidavit  to  hold  to  Bail.  187. 
c.  60.  Articles  of  Clerkship,  Stamps.  64.  (A.) 
c.  85.  §  3,  4.  Prisoners,  Allowance.  380,  81. 
c.  90.  §  26,  &c.  Attomies*  Certificates.  75,  &c.  90.         . 
c  91.  §    1,  Bank  Act,  Staying  Proceedings,  520. 

8.  Bank  Act,  Affidavit  to  hold  to  Bail,  Deposit  of  Bank  Notes. 

187- 
,    c.  93.  Attomies*  Certificates,  Indemnity.  64.  (A.) 
c.  112.  Insolvent  Debtors.  212.  (Jc.) 

38.  c.     1.  §    1.  Bank  Act,  Staying  Proceedings.  520. 

8.  Bank  Act,  Affidavit  to  hold  to  Bail,  Deposit  of  Bank  Notes. 

187. 
c.  50.  §    9.  Aliens,  Privilege  from  Arrest.  215. 
c.  52.  §    1.  County  Palatine,  Trial.  723,  4. 

12.  Indictment,  Recognizance.  •724.  (a.) 

39.  c.  50.  Lords'  Act.  374.  383. 

c.  Ixix.  §  184,  5.  Limitation    and    Notice  of  Action,   West  India  Dock 

Company.  8,  9.  31,  2. 
39  &  40.  c.  xlvii.  §  150,  51.  Limitation  and  Notice  of  Action,  London  Dock 

Company.  8,  9.  20.  31;  2. 
c.  67.  art.  4.  Peers,  Privilege  from  Arrest,  life.  , 

c.  72.  Attornies*  Certificates,  Indemnity.  64.  (A.) 

c.  civ.  §  10,  11.  13.  Court  of  Requests,  Attomies.eO,  954,  5.957.958.  {e.) 
c.  105.  Original  Writ,  County  Palatine.  107. 

41.  c.  24.  Demolishing  Mills,  &c.  122.  (d.) 

c.  64.  Execution,  Judgments,  Prisoners.  1030.  (a.) 

c.  70.  Insolvent  Debtors.  212.  (k.) 

c.  106.  Aliens,  Privilege  from  Arrest.  215, 16. 

42.  c.  40.  Bank  Act,  Affidavit  to  hold  to  Bail.  187. 
c  85.  §  1>  2,  3.  Mandamus,  Witnesses.  813.  (g.) 

6.  Persons  exercising  public  Employments,  Venue.  431.  653.  (6.) 

988. 
92.  §  23.  Aliens,  Privilege  from  Arrest.  215.  (c.) 
c.  G.  Turnpike  Act,  Limitation  of  Actions.  21. 

43.  c*  18.  §    2.  Bank  Act,  Affidavit  to  hold  to  Bail,  Staying  Proceedings.  187. 

188.  520. 
c*  40.  {    1.  Arrest,  Costs.  178. 

2.  Arrest,  Bail,  Costs,  Deposit,  Motions,  Sheriff.  227,  4*c.  244. 

(c.)  308.  315.  487,  8. 1040. 

3.  Arrest,  Costs,  Execution,  Motions.  174.  489. 982, 3. 

4.  Costs,  Motions.  969. 

5.  Execution,  Poundage.  997.  1040. 

6.  Bail,  Supersedeas.  279. 

c.  84.  {12.  Non-residence,  Penalties.  519. 

c.  IMK  {  37.  Execution,  King's  Taxes.  1016,  17. 

41.  Collectors  of  Taxes,  CosU.  1082. 

70,  Limitation  of  Actions,  Notice  of  Action,   Venue,  Tender  of 
Amends,  Pleading,  Treble  Costs.  20,  21.  32,  3.  646.  (a.) 

653.  (b.)  988. 
iu  \M),  Habeas  Corpus,  Courts  Martial  809. 
«.  t*xl.  Port  qf  Bristol,  Interest,  Damages.  873. 
9i,  141.  Justices,  Damages,  Costs.  30.  892,3. 
I'.  155.  {  1.  28.  Aliens,  Privilege  from  Arrest.  215.  (c.)  293. 

44.  i».    It}.  Smmen,  Penal  Actum,  Sheriffs.   198.  (e.^ 

II.    54.  {21.  Arrest,  Volunteer  Drill  Serjeants,  4^,  199. 
r.    50.  Alttn'niet^  Certificates,  Indemnify.  64.  (A.) 
c    U8.  {  10.  Stamp  Duties,  Staying  Proceedings.  78. 520. 
14.  Stamp  JhUies,  Certijicates,  Penalties.  77. 
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44.  c    98.  Sched.  (A.)  Stamp  Duties,  Aitomiei  Certificates.  65.  68.  (6.)  71. 

72.  (/.)  76.  (6.)  96.  (f .)  646.  (/.) 
c.  102.  Habeas  Corpus  ad  testijlcandum,  809, 10. 
c  108.  Insolvent  Debtors.  212.  (k.)  1112.  (6.) 

45.  c.      3.  Insolvent  Debtors.  212.  (i(.) 

c  Ixvii.  Pourt  of  Requests,  Removal,  City  of  Bath,  &c  402.  957. 
c    92.  §  3,  4.  JVitnesses.  810.  (a.) 
c.  124.  I  1.  Bankrupts,  Privilege  of  ParUament.  117. 
3.  Appearance.  119.  120,  21.  245.  419. 

46.  c.    37.   Witnesses  refusing  to  answer.  799.  f  f .)  1060.  {e.) 

c  xxxvii.  $  22.  CouW  of  Requests,  Removal,  Grimsby,  &c.  402. 
c  Ixri.  §  22.  Court  qf  RequesU,  Removal,  Isle  of  Wight.  Id.  967. 969,  60. 
c  Izxxvii.  Court  qf  Requests,  Southwark,  &c  992,  3,  4.  957.  968.  (a.) 

969. 
c  Ixkxviii.  Court  of  Requests,  Brixton,  Costs.  967. 
c  108.  Insolvent  Debtors.  212.  (k.) 
c  cziT.  §  26.  Court  qf  Requests,  Removal,  Stockport.  402. 
c  czzxv.  $  24.  Court  qf  Kequests,  Removal,  Beverley.  Id. 
c  135.  $  1,  2.  Bankrupts,  Arrest.  204.  (f.)  Id.  {g.)  667. 

47.  8688.  1.  c  4.  Court  qf  Kequests,  Blackheath,  Bromley,  Beckenham,  kc  967. 
c.  xiy.  Court  of  Requests,  Birmingham,  Costs.  Id.  958. 

c  Txrr.  Court  of  Requests,  Removal,  Costs,  Sandwich,  Ramsgaie,in.  402. 

967. 

c  xxxri.  §  26.  Court  qf  Requests,  Removal,  Hales  Owen,  &c.  402, 3. 

c  xxxvii.  I  23.  Court  qf  Requests,  Removal,  Lincoln.  Id. 

8688.  2.  c.  i.  §  24.  Thelike.  Id. 

c  yii.  §  24.  Court  qf  Requests,  Removal,  Costs,  Isle  qf  Thanet.  Id. 

967. 
c.  40.  Members  o^  Parliament,  Suits  in  Equity.  117.  (c.) 
c  xL  Court  qf  Requests,  Removal,  Costs,  Gravesend,  Sec  403. 957. 
c  74.  Traders,  Real  Estates,  AsseU:  937.  1031.  (6.) 
c.  Ixxviii.  §  31.  Court  of  Requests,  Removal,  Lincoln.  402. 
c  Ixxix.  §  26.  Court  qf  Requests,  Removal,  Ipswich,  &c.  403. 

48.  c.  xi.  Port  qf  Bristol,  Interest,  Damages.  873. 

c  xliii.  §  33.  Court  rf  RequesU,  Removal,  Manchester.  403.  (A.)  967. 
'  c  1.  $  30.  Court  qf  Kequests,  Removal,  Codsheaih.  403. 
c.  li.  Court  qf  Requests,  Costs,  Rochester,  &c  967. 
c.  xcriii.  $  sl.  Court  qf  Requests,  Execution,  Ashton-under^Lyne,  &c.  995. 

c  dii.  Court  qf  Requests,  Costs,  Sheffield,  &c.  957. 
c  dx.  Court  qf  Requests,  Costs,  Kingston-upon^HulL  Id. 
c  ex.  Court  cf  Requests,  Removal,  Wolverhampton.  403. 
c.  123.  Insolvent  Debtors,  Small  DebU.  386,  &c.  489. 1112. 
c  141.  No.  V.  Rule  2.  Sheriff,  Notice  of  Action,  Property-tax.  32. 
c  149.  Sched.  Part  I.  Stamp  Duties.  65.  (c.)  68.  (a.)  71.  (c.)  72.  (/)  76. 

II.  §  III.  Stamp  Duties.  96.  {e.)  452.  496.  (c.)  546. 

828. 1206. 
c.  151.  Appeals,  Scotland.  1140.  (g.^ 
40.  c.      6.  Prisoners,  Lords*  Act,  Costs  tit  Equity.  375. 

c    27.  §  8.  Insolvent's  CertificaU,  Newfoundland.  211.  648. 
c    28.  Coroner's  Clerks,  Attomies.  62,  3. 
c.  115.  Insolvent  Debtors.  212.  (i^.) 
c.  121.  §  2.  Execution,  Bankrupt.  208.  1009.  (g.) 
6.  Bankrupt,  Assignee.  1111.  (<^) 

8.  Bankrupt,  Sureties,  Pleading.  209.  (a.)  291.  648. 

9.  Bankrupt,  Certifcate,  Arrest.  205.  (a.) 

10.  Bankrupt,  Notice,  Evidence,  CosU.  613.  668,  9. 

13.  Bankrupt,  Examination.  202.  (6.) 

14.  Bankrupt,  ArreH,  BaiL  203,  4.  291. 1030.     . 
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49.  c.  121.  §  17.  Bankrupt,  Annuity.  209.  (6.) 
50u  e.  4.  Attomiei*  Certificates,  Indemnity,  64.  (h.) 
c.  xlvii.  Treble  Costs,  Distress,  Replevin,  977. 969. 

51.  c.  124.  §  1.  Original  Writs,  Process,  Arrest,  BaU,  Costs.  103.  (6.)  165.  (c.) 

178.  (h.)  239.  (*.) 

2.  Distringas,  Proceedings  by  OriginaL  113,  &c  156.  245.  419. 

(a.)  454. 

3.  Inferior  Courts,  Arrest,  Bail.  406, 1,  8. 1149, 60. 
c.  125.  Insolvent  Debtors.  208,  9.  212.  (Jk.)  359.  401. 

c.  127.  Bank  Notes.  187.  (/) 

52.  c.    13.  Insolvent  Debtors.  375.  (d.) 

c    26.  Articles  of  Oerkskip,  Indemnity.  64.  (A.) 

c.    34.  Insolvent  Debtors,  Lords^  Act.  376.379. 

c.    50.  Bank  Notes.  187.  (/.) 

c.  113.  Treble  Costs,  Birmingham  pavmg  Act.  988. 

c.  130.  Demolishing  Manufactories,  kc.  123i  (d.) 

c  160.  Prisoners,  AUowance.  972l 

c  165.  Insolvent  Debtors.  212.  (i^.) 

53.  c.      5.  Bank  Notes.  187.  (/) 

c      6.  Insolvemt  Debtors.  212.  (Ar.) 

c.    21.  Prisoners,  AUowance.  372. 

c  102.  Insolvent  Debtors.  2ia  (&.)  M  (m.)  247.  (^)  375.  (dt)  388,  9. 

c.  108.  Extent  in  Aid,  Costs,  Stamp  Duties.  1082. 

c  113.  Prisoners,  Allowance.  372. 

c  127.  §  1.  Excommunication.  373.  (c.) 

7.  Church  Rate.  19. 
c  141.  Annuities.  49a  622,  3.  691. 
c.  ccxvi.  Insurance  Companies,  Action.  8,  9. 

54.  c.      5.  Artictesof  Clerkship,  Indemnity.  64.  (A.) 
c      6.  Non^residence,  Penalties.  619. 

c.    23.  Insolvent  Debtors.  38a  39&  (a.) 

c    28.  Insolvent  Debtors.  7.  212.  (A.)  1112.  (6.) 

c.    44.  Non-residence,  Penalties.  519.  {d.) 

c.    52.  JJaniS:  Notes.  187.  (/) 

c    54.  Non-residence,  Penalties,  519.  (li.) 

c.  137.  Scotch  Bankrupt  Act.  7. 

c.  144.  §  13,  14.  Attomies,  Certificates.  75. 

c  165.  I  1.  Aliens,  Privilege  from  Arrest.  215.  (c.)' 

c.  170.  §  8.  Actions  on  Bastardy  Bonds.  7,  8. 

55.  c.    17.  Articles  of  Clerkship,  Indemnity.  64.  (A.) 
c.    42.  Bill  cf  Exceptions.  86a  (6.) 

c.    50.  Gad  Fees.  372. 

c.    60.  Letter  of  Attorney,  Wagee,  Prize  Money.  529.  (t.) 
c  104.  $  1.  Auens,  Privilege  from  Arrest.  216.  (c. ) 
c  167.  Affidavits,  Witnesses.  17a  (o.)  810.  (a.) 

c.  184.  iScAo^.  Part  I.  Stamp  Duties.  68.  (a.)  71.  72.  (/)  76.  496.  (c.) 

593.  1085. 1206. 
II.  §  III.  5tomp  DmImv.  See  Index,  tit.  /Stomp.  96. 

(e.) 

56.  c.    3a  Articles  ef  Clerkship,  Indemnity.  64.  (A.) 
c.    50.  Execution,  Farming  Stock.  1002. 

c.    51.  Turnpike  Act,  Limitation  tf  Actions.  21. 

c.    68.  Gold  Coin,  Tender.  187. 

c.    76.  Court  tf  Requests,  Bristol,  Costs.  957. 

c    86.  $  19.  Aliens,  Privilege  from  Arrest.  215.  (c.) 

c  100.  Habeas  Corpus.  347. 

c.  102.  Insohent  Debtors.  213.  (m.)  dSa 

c  116.  Gaol  Fees.  372. 

c.  125.  Destr^yit^  Fire  Engines,  S^.  122.  (d) 
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56.  c.  13a  Pilloiy,  P^ury.  276.  (6.) 

57.  c.  11.  Addmg  and  jutHfying  special  Bail,  Bail  Court,   262.  Insolveni 

Debtors.  378. 
c.  14.  Articles  cfClerkslup,  Indemmty.  64.  (A.) 
c  19.  $  38.  Destroying  Fixtures,  &c.  122.  (d.) 
c  99.  §  5,  &c  Nof^residence.  519.  (d.) 
40.  NoHce  of  Action.  32,  3. 
43.  Bringing  Motley  into  CoarL  620. 
45.  Security  for  CosU.  535.   Double  Cods.  98a 
47.  £jrcct</MMi.  1026. 
c.  101.  Continuation  of  SI  Geo.  III.  c  124.  pp.  lOa  (b.)  113.  (6.)  165. 

(c.)  178.  (A.)  239.  (il.) 
c.  117.  §  \,  2,  3.  Extent  in  Aidy  Fiat,  Levy.  1059. 1063.  1064,  &c 
4,  6.  £xten/  m  ^Im^  Sin^  Contract  DebU,  &c  1060,  61. 
a  fdc^eii^  m  ilN^,  Relief  on.  375.  (a.)  1065,  a 
c.  130.  §  8.  Savings  Banks,  Actums.  8.  (6.) 

58.  c  5.  Articles  of  CJerkship,  Indemnity.  64.  (A.)  65.  (a.) 

c.  30.  Costs,  inferior  Courts,  Assault  and  Battery,  Slanderous  Words. 

962.  967. 
c  96.  Aliens,  Privilege  from  Arrest.  215.  (e.) 

59.  c  11.  Articles  of  Clerkship,  Indemnity.  64.  (A.) 

c.  12.  §  17.  Churchwardens  and  Overseers,  Actions,  &e.  7. 
c  23.  Cash  payments.  187.  520.  (b.) 
c.  49.  The  like.  187,  a  520.  (6.) 
c  64.  Warden  of  Fleet,  Escape.  324. 
c  128.  §  1.  Fnendly  SociHies,  Actions,  a 
c  129.  §  I.  Insolvent  Debtors.  388. 
GO  &  1  Geo.  IV.  c.  10.  Articles  of  Clerkship,  Indemnity.  64.  (A.) 

1.  c  21.  Trials  at  Nisi  Prius,  Middlesex.  752.  (6.) 
c.  55.  §  1.  The  like.  752. 

2.  Triads  at  Nisi  Prius,  London  and  Middlesex.  Id.  75a 

3.  Insolvent  Debtors.  378. 

4.  Oaths,  AdvocaUs,  Atiormes.  42.  70,  71. 

5.  6.  Summonses  and  Orders,  Counties  Palatine.  510.  697. 

c.  87.  §  1.  Ejectment,  Bail,  &c.  489.  1207.  1209.  1217.  1221,  &c.  1230. 
2.  Ejectment,  Evidence,  Damages,  Mesne  Profits.  1238,  9. 
a  ^ectment,  Error,  Execution,  Recognizance.  1244,  5.  1253. 

4.  Actum,  Ejectment,  Becognixance.  1222,  a 

5.  Ejectment,  Great  Sessions,  Wales.  399. 

6.  Ejectment,  Double  Costs.  988. 

7.  Ejectment,  Saving  Clause.  1222. 

c.  105.  Aliens,  Privilege  from  Arrest.  215.  (c.) 

c.  119.  {Insolvent  Debtors'  Act.)  247.  {t.)  388, 9.  1112.— j  4.  pp.  375.  (d.) 
390.  (a,  6.)—$  5.  p.  37a  {g.)'-§  6.  p.  391.  («.)--#  7.  p.  390. 
{b.)^§  10.  p.  393.  (a.>--$  14.  p.  390.  (6.)—$  16.  pp.  375. 
\d.)  392.  (4  /,  s.y-§  19.  p.  373.  («.)—$  22.  p.  392.  (cV- 
§  25.  pp.  395.  (J.)  396.  (a.)— $  2a  pp.  213.  (m.)  214.  (c.)— 
$  28.  pp.  393.  {d.)  396.  (a.)— $  29.  pp.  395.  (d.)  396.  (a.) 
1112.  (5.)— J  80.  pp.  395.  (d.)  1112.  (ft.)— J  38.  p.  1024.— 
§  40.  pp.  395.  (6.)  1066.  (*.>-#  41.  p.  106a  (c.)— J  42,  a 

p.  395.  (0.)—$  44.  p.  394.  (b.) 
1  &  2.  c.    5.  Articles  of  Clerkship,  Indemmty.  64.  (Al) 

c  16.  Court  of  King's  Bench,  SiUings  out  of  Term.  39,  40. 
c  26.  Bank  Act,  Resumption  qfCask  Payments.  187.  {f) 
c  4a  Assizes,  Jury.  787.  (c,  d,  e.) 

c.  48.  Attomies  and  Solicitors,  Members  of  Universities.  63.  69. 
a  c  10.  Opening  Commissions  upon  Circuits.  65.  Id.  (a.)  41. 
c  la  Articles  cf  Clerkship,  indemnity.  Certificates.  64,  6.  (A.) 
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a.  c.  la  $  149.  Mmih^  Ad,  Trdde  Cats.  988.  (/.) 

c.  10.  Attormes  and  Soikilort,  Mewtbers  rf  Umtverskies,  83. 
c.  33.  Proceedings  agrnnst  Humdredors,  &c.  122.  (dL) 
c.  39.  Warrant  cf  Altomey,  Cognocii  Acikmem,  Bankruptcy,  Satisfaeiion. 

&5&.  561. 1041.  (i.) 
c  89.  Few,  Officers  ofComrU,  &c  8a  (c.) 
c.  81.  ^  2.  Bankruptcy,  Witnesses,  Costs.  807.  (li.) 

11.  Actions  by  Assignees  of  Bankrupts,  Partners.  7.  (c) 
c  87.  Cbvrf  ofExckequer,  Trial  of  Issues.  762.  (6.) 
c.  92.  Annuities,  Memorials.  490.  526.  Id.  (d.) 
c.  97.  Aliens,  Privilege  from  Arrest.  215.  (c.) 
c.  102.  Court  ofKin^s  Bench,  SUtings  out  of  Term.  40. 
c  123.  Insolvent  Debtors.  213.  (m.)  214.  388. 

i    S.  The  like.  Prisoners  within  the  WaUs.  389.  (jg.) 

11.  The  like.  Prisoners,  Supersedeas.   7.  (c.)  213.  («.)  371. 

12.  TAe  /ti^.  Married  Women.  394.  (a.) 
c  126.  (General  Turnpike  Act :)  519.  (b.) 

f    74.  Actions.  B,  9. 
144.  Brin^nf  Moneu  into  Court.  621.  (A.) 
147.  Umitatum  cf  Actions.  21. 
4.  c  1.  if  r/tc^  of  Clerkship,  Indemnity.  64,  5.  (A.)  65.  (a.) 
c.  95.  GenenU  Turnpike  Act.  519.  (6.) 

c  czziiL  f  12,  &c  Owr/  ofRequesU,  Southwark,  CosU.  958.  (a.)  /i.  (/.) 

959.  (it.)  960.  (/•) 

6.  c.      6,  Articles  of  Clerkship,  Indemnity,  Certificates.  64,  5.  (A.) 
c.    18.  {  6.  Constables,  Warrants,  Jurisdiction.  34.  (f.) 
c.    37.  Aliens,  Privilege  from  Arrest.  215.  (c.) 
c.    41.  Stamp  Duties.  96.  322.  (m.)  452.  454.  (e.)  496. 
c.   61.  Insolvent  Debtors.  388. 

{  12.  Prisoners  within  the  Walls.  389.  (g.) 
16.  Insolvent  Debtors,  Warrant  of  Attorney,  Cognovit.  555. 561. 
c.    73.  Copartnership,  Bankers,  Ireland,  Actions.  9. 
c.  106.  {    1.  Wales,  Great  Sessions,  Witnesses.  806.  (/) 
2,  3,  4,  5.  New  Trial  905, 6. 

6.  Returns  of  Writs  of  Execution.  998.  (/.) 

7.  Rules  tQ  return  WriU.  307. 

8.  Rules  grarUable  in  Vacation.  486,  7.  (m.)  598.  (/.) 

9.  10.  Commissions  for  taking  Affidavits,  &c.  491,  2.  ((.) 

11.  Rules  and  Orders.  510. 

12.  Motions  and  Petitions,  &c.  /i/. 

13.  WrUs.  120. 

14.  Testatum  Executions.  1022. 

15.  Enforcing  Rules,  Orders,  and  Decrees.  401.  (6.)  995.  (jg.) 

16.  Removing  Officers  of  Great  Sessions.  232,  3.  (c.) 

19,  20,  21,  2.    Trifling  Actions,  WriU,    Nonsuit,    CosU.  151. 

320.  969,  70. 
23.  Certiorari,  Notice.  399. 

28.  Taking  Aj^viU  by  CommUsioners.  491,  2.  (/.) 

29.  Qual{^atum  of  Jurymen.  782. 
6.  c.  16.  (Bankrupt  Act :) 

§    9.  Traders,  Privilege  of  Parliament,  lie,  n. 

10.  Appearance.  Id. 

1 1 .  Act  of  Bankruptcy.  117. 

14.  Petitioning  Creditor,  CosU.  330,  31. 

31.  Actions,  Demand  of  Copy  of  Warrant.  35,  6. 

35.  Witnesses^  Expenses.  807. 

30.  Habeas  Corpus.  287.  (c.) 
41.  Notice  of  Action.  83. 
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6.  c    16.  §   42.  Notice  of  Actum,  Evidence.  33. 

43.  Tender  of  Amends,  eil. 
Bringing  mone}f  into  Court.  646.  (a.) 

44.  Limitation  of  Action*,  General  Issue,  Double  Costs.  21.  SS. 

(a.)663.(6.)»B8. 
47.  Proof  of  Debts.  204. 

50.  5rf  q/f.  666.  (it.) 

51.  Pro^ofDebU.  204,  5. 

52.  Sureties  for  payment  of  Annuities.  209.291. 

53.  Bottomry  or  Respondentia  Bonds,  and  Policies  of  Assurance. 

205.  (A.) 

54.  Annuity  Creators.  209. 

65.  The  like.  Sureties.  Id. 

66.  Contingent  Debts.  205. 

57.  Interest  on  Promissory  Notes,  &c.  209,  10.  873. 

58.  Costs  on  Judgments,  &c  210. 

59.  Proving  DebU,  Election.  202,  3.  291.  (e.) 
63.  Actions  by  Assignees,  7. 

67.  Abatement^  Death  or  Removal  of  Assignees.  934. 
74.  Distress  for  Rent.  1015. 

81.  Executions,  &c.  10C9,  10. 

89.  Actions  by  Assignees.  7  (c  ) 

90.  Notice  of  disputing  Petitioning  Creditor's  Debt,  Evidence, 

668,9. 
92.  Depositions,  Evidence.  669. 

105.  Assignee,  Bankrupt,  Liability  of  future  Effects.   1111,  12. 

106,  Execution  on  Judgment  by  Default,    &c.  570.  936.  (e.) 

1009.  (A.) 

112.  Time  allowed  for  surrendering.  201. 

113.  Enlarging  Time  for  Surrender.  200.  {h.) 

117.  Privilege  from  Arrest.  201,  2. 

118.  Adjournment  of  last  Examination.  202. 

119.  Bringing  up,  or  attending  Bankrupt  in  Custody.  Id. 
121.  Discharge  by  Certificate.  204. 

126.  Privilege  from  Arrest.  Id.  212.  Id  (J)  292. 

127.  Liability  of  future  Effects.  048.  (/.)  1111. 

131.  Liability  of  Bankrupt,  on  subsequent  Promise.  211. 
135.  Rights  and  Remedies,  under  subsisting  Commission.  11 11. 
c    22.  Jurors,  Scotland.  782.  (A.) 
c.    42.  Bankers,  Partnership,  Ireland.   Actions.  9. 
c.    45.  Articles  of  Clerkship,  Indemnity.  64,  5.  {h.) 
c    46.  Articles  of  Clerkship,  Certificates.  65.  {a.) 
c.    50.  {Jury Act:) 

{      1.  Qualification  of  Jurors,  Wales,  &c.  782,  3,4. 

2.  Exemptions  from  serving  on  Juries.  784,  5. 

3.  Disqualifications  of  Aliens,  &c.  783. 

12.  Jurors*  Book.  7B5. 

13.  Form  o/*  Venire  Facias.  778. 

14.  Return  of  Juries.  785. 

15.  Panel  to  be  annexed  to  Return.  Id. 

16.  Venire  de  Novo.  780. 

17.  Return  of  Jurors,  in  Counties  Palatine.  786. 

18.  The  like]  in  Wales.  Id. 

19.  Copy  of  Panel,  to  be  kept  in  Sheriff's  Office.  Id.  787. 

22.  Two  sets  of  Jurors,  at  Assizes.  Id.  856. 

23.  Jury  process.  View.  705.  71^6,  7. 

24.  Jury,  Views.  856. 

*  25.  Summoning  Jurors.  793,4^  \> 

VOL.  I.  c 
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0.  c.    «iO«  {    26.  BaUaiingfor,  and  swearimg  Ccmumm  Juries,  8^,  a. 
27,  B,  9.  ChalUnpt  of  Jury.  8^2,  3,  4. 
aO.  Sirildng  »pecudjunu.  780. 
31.  QpaMcaikm  if  tptcud  Jurors^  &c.  790. 
92,  a  3/Mfr  ofmmimatimg  thtm.  IdL  791.  856. 

34.  CotU  of  tpedtdJmry.  792. 

35.  /eft  to  special  Juries.  Id. 

30.  3fod^  of  striking  tkem,  in  Cottmiy  cf  Ciiy  or  Tottm,  ejrcepi 

Lomdom,  792. 

37.  Talesmtm.  751.  (c.)  857,  8. 

38.  Fining  Jurors  for  Kon-^Uendancc  856. 
40.  Register,  CerUfcaU.  IdL  857. 

42.  Re-service  cf  Jurors.  857. 

43.  Misconduct  nf  Officer ^  in  smwunoning  Jury.  791. 
47.  Juries^de  medietate  Ungual  783. 

50.  Qual\ficaUon  of  Jurors^  in  Liberties,  &e.  783. 

51.  Fining  Jurors,  for  Nan^aUendance.  856. 

52.  Qnal^cation  rf  Jurors,  on  Inquest,  &c.  582.  (d.)  783,  4. 

53.  Fining  Jurors  for  Non-attendance.  Id. 
58.  DoubU  CosU.  988. 

60.  fFrt/  of  Attaint.  574.  (/.)  896,  7.  (o.)  905. 
c.  82.  *Vfl/«  of  Offices,  in  K.  B.  Salaries  of  Judges,  &c  39.  (g.)  43,  4, 5, 6. 
c.  83.  SaU  of  (Jffices,  in  C.  P.  Salaries  rf  Judges,  &c  39.  (^)  45, 6. 48,  9. 
c.  84.  Salaries  of  Master  of  Rolls,  Vice  Chancellor,  andBarons  of  Ex- 
chequer, &c.  39.  (g.) 
c.    85.  Salaries  of  Judges,  in  India,  &c.  Id. 

c.    89.  Purchase  of  Offices,  Sealer  of  Writs,  Custos  Brevium.  53,  4. 
c.    95.  Serjeants.  42. 
c.    96.  Bail  in  Error.  1153,  4. 

c.  105.  i2e/ieo/  ^  Acts  relating  to  Customs,  &c.  20.  (d,)  30.  (A.)  431. 

(c.)  621.  (^.)  646.  (a.)  892.  (6.)  969.  (n.) 
c.  108.  Customs,  Smuggling,  Proceedings  against  Officers  of  Army,  Navy, 

or  Marines,  &c. 
$    89.  Claiming  goods  seized.  1076. 

92.  Damages,  CosU,  892.  (6.)  969.  (a.) 

93.  Notice  of  Action.  30. 

95.  Tender  of  Amends.  646.  (a.) 

90.  Bringing  Money  into  Court,  621.  {e.) 

97.  Limitation  of  Actions,  20.  Notice  rf  Action.  33.  reiiii^.  431. 

(c.)  General  Issue.  653.  (6.)  Trefefe  Co*/*.  988. 
99.  Assignment  of  Bail  Bond  to  King.  298. 

100.  Proceedings  for  Penalties.  519.  {g.) 

101.  JVo/i  Prosequi.  Id. 

102.  0/ta*  probandi  of  payment  of  Duties,  &c.  wi  Claimer.  1076. 
c.  121.  Insolvent  Debtors.  389.  (g.) 

c.  123.  Costs  of  Private  Bills,  Taxation.  330. 
c.  131,  Joint  Stock  Societies,  Scotland,  Actions.  9. 
7.  c.      8.  Jurors,  Scotland,  782.  (6.) 
c.    17.  Sheriffs  Durham.  314. 
c.    37.  JttrtV*,  East  Indies.  782.  (6.) 

c.    44.  Articles  qf  Clerkship,  &c.  57.  64,  5.  (h.)  65.  (rf.)  78.  (e.) 
c.    57.  Insolvent  Debtors.  247.  (^)  388,  9,  &c. 

5  10.  Petition  for  Discharge.  213.  (i/i.)375.  (rf.) 

11.  Assignment  to  provisional  Assignee.  390.  395. 

12.  Prisoners  within  the  Walls.  389,  90. 

15.  Prisoners,  Discharge,  Supersedeas,  &c  371. 

17.  Allowance  to  Prisoners.  372,  3. 

19.  Assignment  by  provisional  Assignee.  389. 
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7.  c.   67.  §    20.  Sale  of  Property,  &c.  aOO.  (6.) 
24.  Actions  by  Assignees.  7. 
26.  Abatement  of  Suit.  934,  6. 

28.  Clergymen,  Sequestration.  Addend,  to  p.  1024.  (g.) 
31.  Distress  not  available  for  more  than  a  Year*s  Rent.  1015. 
33,  4.  Warrant  of  Attorney,  Cognomt.  555.  561. 
38.  Removal  of  Assignees,  and  Appmntment  of  new  ones.  300.  (b.) 

40.  Schedule  of  Debts,  &c.  300,  01. 

41.  to  45.  Proceedings  on  Petition,  &c.  301,  2. 
46.  Adjudication  of  Discharge.  213,  14.  302. 

50,  51.  To  what  Debts  it  extends.  213.  (m.)  375.  (d.)  302,  3. 
52.  Prisoners  within  the  Walls.  380,  00. 

55.  Arrest.  214. 

56.  Allowance  to  Prisoners.  373. 

57.  Warrant  <f  Attorney  by  Prisoners.  305,  6. 

58.  0.  Proceedings  thereon.  305,  6.  1112.  (6.) 

60.  £/f«rf  of  Discharge,  Arrest.  214, 15. 1112.  (c.) 

61.  Meet  of  Discharge,  Pleading.  303,  &c.  1112.  (c.) 

62.  Warrant  of  Attorney,  Satisfaction.  306. 

63.  Error  in  Schedule,  305. 

64.  When  not  entitled  to  Relief.  Id. 

66.  Prisoners  removed  by  Habeas  Corpus.  304. 

72.  Married  Women.  Id. 

73.  Persons  of  unsound  Mind.  Id. 

74.  5.  Crown  Debtors,  &c.  305.  1066,  7. 
c.    75.  Annuities,  Memorials.  526. 

7  &  8.  c      4.  Mutiny  Act.  108, 0.  243.  (/.)  653.  (6.)  807.  088.  (/.) 

c.      5.  Marine  Act.  108.  100.  (a.)  243.  (/.)  Addend,  to  p.  807.  (it.) 
c    27.  Repeal  of  Statutes  of  Hue  and  Cry,  Sec.  122.  126. 
c    20.  §    75.  Limitation  of  Actions,  Notice  of  Action,  Venue,  General 

Issue,  Larceny.  21.  33.  431.  621.  (Ji.)  646.  (fl.)  070. 
c    30.§    41.  The  like.  Id. 

c    31.  Proceedings  against  Hundredors.  21.  27.  37.  102.  1 12. 122, 

&c.  145.  103. 
c.    45.  Articles  of  Clerkship,  Indemnity.  64,  5.  (A.) 
c.    64.  Costs  of  Private  Bills,  Taxation.  330. 

c.    71.  §      1.  Original  Writs,  Process,  Arrest,  Bail,  Costs.  103.  165. 

178.  230.350.410.  (a.) 
2,  3,  4.  Bail,  Deposit,  Costs,  Motions.  243,  4,  5.  410.  (o.) 

5.  Distringas,  Proceedings  by  Original.  113.155,  0,  7. 

243.  245.  454.  (i.)  486. 

6.  Inferior  Courts,  Arrest,  Bail.  401.  406,  7.  1140,  50. 

7.  Arrest,  Wales,  Counties  Palatine.  171. 

8.  0.  Process,  Arrest,  Indorsement.  160. 
10.  Scotland,  Ireland.  178. 

9.  c.  3.  {Marine  Act:) 

§    16.  Witnesses  on  Courts  Martial,  Privilege  from  Arrest,  Attach- 
ment. Addend,  to  pp.  108.  807.  (k.) 

70.  Volunteer  Marines,  Privilege  from  Arrest.  Addend  to  p. 

100.  (a.) 

71.  Appearance.  Addend,  to  p.  243.  (f) 
c.  4.  {Mutiny  Act:) 

§    28.  Witnesses  on  Courts  Martial,  Privilege  from  Arrest,  Attach- 
ment. Addend,  to  pp.  198.  807. 
120.   Volunteer  Soldiers,  Privilege  from  Arrest.  Addend,  to  p.  100. 
130.  Appearance.  Addend,  to  p.  243.  (f) 
155.  General  Issue,    Treble   Costs.    Addend,   to  pp.   653.  (A.) 

008.  (/.) 
c  2 
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9.  c  14.  §  1.  Statutes  of  Limitations,     Acknowledgment,    Joint   Contractors. 

Addend,  to  p.  27. 

2.  Pleas  in  Abatement.  Addend,  to  p.  636. 

3.  Indorsements  of  Payment.  Addend,  to  p.  19. 

5.  Confirmation  of  Promise  by  Infanis.  Addend,  to  p.  6^. 
c.  15.  Variance,  Amendment,  Postea.  Addend,  to  pp.  434.  697.  712.  900. 
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In  King^A  Bench ; 
of  Jambs  I. 

2.  T.  1604.  reg.  1.  FiUng  Pleas.  506.  ((.}  672.  (^.) 

2.  Marking  Postea.  000. 

3.  H.  1605.  Motumsy  Rules.  606. 

5.  H.  1607.  Bringing  Money  into  Court.  619.  (a.)  622. 

6.  £.  1608.  Return  of  Latitat,  &c.  161. 

7.  M.  1609.  Notice  of  Bail.  253. 

13.  £.  1615.  Record  of  Nisi  Prius,  Marshatsfees.  818.  (6.) 
17.  E.  1619.  Docketing  Judgments.  939. 

19.  H.  1621.  WaUs,  Judicial  Wriis.  1022.  {d,) 
Chablss  I. 

8.  H.  1632.  Declaration,  Variance.  450.  (p.) 
11.  E.  1635.  Certiorari,  Error.  1172.  {L) 

14.  H.  1638.  Habeas  Corpus,  Prisoners.  351.  (a.) 

15.  M.  1639.  FUacers,  Signing  Writs.  43.  (/.) 
17.  M.  1641.  Demurrer  Books,  &c.  738.  739.  1176. 

20.  T.  1644.  Clerk  tf  the  Errors.  1144.  (e.) 

21.  T.  1645.  Sheriff  of  Chester,  Return  of  Writs.  151.  (p.) 
M.  Notice  ofBaU.  253. 

H.  Sheriffs,  and  their  Deputies.  58. 

23.  E.  1647.  Under^heriffs.  Id.  (h.)  736. 

H.  Filing  BaiPpiece.  255.  (e.) 

Commonwealth  : 

1649.  H.  reg.  2.  Entering  Issue.  777. 

1650.  H.  reg.  a  FiUng  BaU^piece.  277.  (/) 

1651.  M.  BaU,  Habeas  Corpus,  Notice  of  Trial.  408.  (*.)  761.  (m.) 
1654.  M.  §    1.  Attormes,  Bail,  Undersheriffs,  &c  Sheriffs  Deputies. 

58.  (h.)  60.  (/.)  74.  (a.)  82.  84.  (/.)  86.  (t.)  247. 
(/)  Ejectment.  1201. 
2.  Sheriffs,  BaiUffs,  Warrant  to  Arrest.  58.  217. 

4.  Attornies.  60. 

5.  Venue.  468.  (i.)  601.  (A.)  603.  (6.)  60a  (g.) 

6.  Outlawry,  Bail,  Undertaking  to  appear.  133.  (a.)  227. 

7.  8.  J5ai/,  Ha6€a*  Corpus,  Procedendo.  253.  350.  (n.) 

404.  (g.)  407,  8,  9,  10. 
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In  King's  Bench ; 

1654.  M.  §    9.  Bail,  Habeas  Corpus,  Venue,  Aitornies.  172.  239.  320. 

(k.)  413.  (/)  606.  (g.) 

10.  Appearance,  Attormes,  Undertaking  to  appear,  86.  (d.) 

94.  241.  lb.) 

11.  Habeas  Corpus,  Prisoners.  842.  («.)  348.  354. 

12.  Declaration  by  Original.  433.  (f.) 

13.  Amendment.  707.  (i.) 

14.  Rolls.  730. 

15.  Declaration,  Imparlance.  422. 

17.  Demurrers,  Amendment.  694.  696. 
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2.  Attornies.  74.  86.     Warrants  of  Attorney. 

96.  (b.)  132.  (/.)  5^. 

3.  Prisoners.  354.  (Ar.)  358,  9.  363. 

4.  Warrants  of  Attorney .  548. 

15  &  16  H.  1663.  Sheriff's  Deputies,  Outlawry,  Bail.  58.  135.  (/.) 
17.  M.  1665.  Outlawry,  CosU,  Sheriff's  BaiL  134.  (/.)  135.  (/.)  142. 

(h.)  143.  (/.) 
21.  T.  1669.  r^-g.  1.  Attornies,  Entries.  729.  (6.) 

2.  /2ottf.  47.  729.  (6.)    Attornies,  Bill.  323.     /w- 

parlances.  462. 
24.  E.  1672.  reg.  1.  Supersedeas,  Outlawry.  50.  134.  (/.) 

2.  FUacer^s  Appearance.  50.  238. 

27.  E.  1675.  Demurrer  Books.  739.  (e.  it.)  1176. 

28.  T.   1676.  Error.  1155.  1161. 

M. Error.  1145.  (/.)  1155.  1159.  1161. 

29.  T.  1677.  reg.  1.  Attornies.  61.  (6.) 

2.  £n/rie*  on  Rdls.  730.  (/)  Record  of  Nisi  Prius. 

776. 

3.  Attornies,  Writ  of  Privilege.  320.  (g.) 

4.  Clerk  of  the  Treasury.  52.  Record  ^  Nisi  Prius. 

.    .  .  776.  c/:) 

6.  Signing  and  entering  Judgments.  52.  569.  930. 

(6.)  938.  (g.)      Bringing  in  Rolls.  47.  731.  938. 

Posteas,  &c.  901.  (c.) 
80.  M.  1678.  Original  Writs.  104. 
»2.  T.  1680.  Ejectments  1218. 

113.  T.  1681.  Outlawry,  Costs,  Declaration.  143.  423. 
tl4.  K.  1682.  reg.  1.  Posteas,  Quitam  Actions.  901. 

3.  Prothonotaries,   Clerk  of  the  Essoins,  Rolls.  47. 

729,  30.  732.  (c.) 
IMI.  M.  1684.  Attornies.  60,  61. 

Jammi  II. 

1.  K.  16tl5.  reg.  2.  Record  of  Nisi  Prius,  Ne  Recipiatur.  817. 

2.  B.  1686.  Posteas.  901. 

T. Outlawry,  Bail,  Costs.  134.  (/.)  135.  (/.)  14a 

a  /k  3.  II  Record  of  Nisi  Prius.  51,  2.  96.  776.  Pluries  Capias. 

61, 2. 132.     Warrants  of  Attorney.  96. 132. 569.  776. 
WiI/MAM  /k  Maey: 

L  'l\   I6H9.  reg.  1.  Outlawry,  Costs.  144. 

2.  Filacers,  Bail.  50.  251. 
tt.  'i\   1690.  reg.  1.  Filacers,  Rule  to  bring  in  Body.  50.  310. 

2.  Filing  Affidavits.  497. 
A.  10  Mar,  1692.  Bail  by  Commissioners.  251.  258. 

K*  IflDB.  reg.  1.  Entering  Issues.  733.     Record  of  Nisi  Prius. 

111. 
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In  Commofn  Pleas ; 

of  William  &  Mary  : 

5.  E.  1G03.  reg.  2.  Bringing  in  RoiU.    47.  728.  732.      Docketing 

Judgments.  51.  940.  (6.) 
3.  Prisoners.  343,  4,  5.  346.  368. 
William  III. 

0.  T.  1607.  Aitomies,  Writ  of  Privilege,  Sealing  Writs.  54.  320. 
13.  E.  1701.  CeHiorari,  Isle  of  Ely.  398.  (m.) 

4.  M.  1705.  Attomies.  61. 

9.  H.  1710.  reg.  1.  Trials  at  Bar,  Notice.  760. 

2.  Declaration.  466.  {d.) 

3.  The  Uke.  422.  458. 

4.  Bail  Bond.  299.  (a  ) 
Gbobob  I. 

2.  M.  1715.  Clerk  of  the  Essoins,  Bringing  in  Rolls.  47.  728.  732. 

(6.  c.)    Docketing  Judgments.  51. 
T.  1716.   iSTo^icc  of  Trial.  754. 

3.  M. Countermand  of  Notice  of  Trial.  757.  Id.  (i.) 

6.  H.  1719.  reg.  1.  Notice  of  Inauiry.  578. 

2.  Attorney's  undertaking.  Bail  by  ComnUssioners. 

241.  252. 
8.  H.  1721.  Rule  to  return  Writ.  307. 
E.  1722.  Prisoners.  354,  5.  361,  2.  368. 

10.  T.  1724.  Notice  of  Inquiry,  Demurrer.  578. 

11.  H. Entering  Issue.  7%*. 

12.  M.  1725.  BaU,  Outlawry.  141. 

T.  1726.  Special  Arguments.  505.  739. 

13.  M.  ^—  Bail  by  Commissioners.  252. 
E.  &  T.  1727.  Prisoners.  53.  (/.) 

Oborob  II. 

1.  M. Declaration.  452. 

3.  M.  1729.  reg.  1.  Tna^  at  Bar.  750. 

2.  Declaration  de  bene  esse.  453.  (c.)  456.  466. 

19  Jan.       Prisoners.  53.  372. 

H. The  like.  Id. 

E.  1730.  Declaration.  457.  466.  473. 
3  &  4.  T.  Bail.  256. 

5.  M.  1731.   Warrants  of  Attorney,  Judgment  Paper.  51.  96.  569. 

6.  M.  1732.  reg.  1.  Bau  by  ComnUssioners.  252. 

2.  Exception  to  Bail.  255. 

3.  Demurrer  Books.  739.  1176. 

4.  Signing  Judgments.  930. 

5.  Attomtes,  Bail.  247. 

6.  Bflt/  in  Error.  1157. 

7.  Sheriff's  Officer,  Bail.  247- 
8.  H.  1734.  reg.  1.  Prisoners.  359. 

2.  i<rr«/.  Prisoners.  177.  367. 

10.  E.  1737.  Service  of  Notices,  ^c.  261.  499,  500. 
10  &  11.  T.  Entering  Writ  and  Record.  818. 

11.  H.  1738.  reg.  1.  Filing  Affidavits.  497. 

2.  Attachment  of  Privilege.  320. 

3.  Attorney,  Forejudger.  323. 

13.  T.  1739.  rfg.  1.  CoHs  of  Inquiry.  580. 

2.  Posteas,  Inquisitions.  52.  569.  901. 
E.  1740.  rfg.  1.  Affidavits,  Commissioners.  179.  242.  494. 

2.  2Vrm*#  A^o/fce.  577.  756. 

14.  H.  Entering  Causes.  818. 

14  &  15.  T.  1741.   Warrants  of  Attorney.  549. 
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In  Ckminion  Pleas ; 
of  Gborge  J  I. 

16.  M.  1742.  Changing  Venue.  60S. 

17.  H.  1743.  Summons  and  Order.  509.  (n.) 
Geoboe  III. 

7.  H.  1767.  Rule  to  return  Writ,  and  bring  in  Body.  307.  310. 

8.  T.  1768.  Time  for  Pleading.  453.  456.  466. 

18.  M.  1777.  Bail.  266. 

21.  E.  Bail,  Outlawry,  Supersedeas.  134. 

22.  H.  1782.  Bail,  Warrant  on  Testatum  Capias,  Venue.  154.  250. 

294. 

23.  H.  1783.  Filacer's  Office.  49.  (6.)  Writ  of  Inquiry.  580. 
£.  ■  Attendance  on  Summons.  470. 

30.  T.  1790.  Bail  Bond.  249.  299. 

31.  T.  1791.  Attomies.  66.  69. 

32.  H.  1792.  Notice  of  Trial,  Entering  Causes.  765. 817. 

35.  H.  1795.  Prisoners.  366.  Declaration.  453.   Time  for  Pleading. 

466.  Issue  Money.  727.  739. 

36.  E.  1796.  Bail,  Recognizance.  251. 

37.  M. BaU.  266. 

H.  1797.  The  like.  268. 
T.  Attornies.  70. 

38.  T.  1798.  Distringas,  Issues,  Rule  to  bring  in  Body,  Attachment. 

111.  312. 

42.  H.  1802.  Days  for  Arguments.  605.  {b.) 

43.  M. Warrant  of  Attorney,  Defeazance.  545.  555« 

46.  M.  1805.  Insolvent  Debtors.  378.  {%.) 

47.  M.  1806.  The  like.  Id.  Days  for  Arguments.  2nS.  505.  739. 

48.  H.  1808.  reg.  1.  Arrest,  Bail,  Trover,  Detinue.  172.  186. 

2.  Special  Arguments,  Exceptions.  505.  {f)  739. 

1176.  (e.) 
E.  Ejectment,  Rule  for  Judgment.  1221. 

49.  M. Paper  Books.  505.  739. 

H.  1809.  Original  Writ,  Summons,  Distringas,  Notice.  113. 
E.  ■  Notice  of  Bail,  Declaration  de  bene  esse.  253.  454. 

51.  M.  1810.  Bail,  Recognizance.  251.  Bail,  Justification.  263. 

52.  T.  1812.   Trial,  Special  Jury.  817. 

53.  T.  1813.  New  Trials.  913. 

54.  T.  1814.  Seal  Office  Hours.  54. 

57.  E.  1817.  Supersedeas,  Prisoners.  369,  70. 

59.  T.  1819.  Bail,  Service  of  Notice  of  justifying.  261. 

■         Warrant  of  Attorney,  Affidavit.  554. 

60.  M. Bail,  Service  of  Notice  of  justifying.  261. 

00.  &  1  Geo.  IV.  H,  1820.  Amendment  of  P'ines  and  Recoveries,  Sfc. 

499.  706. 
George  IV. 

1  &  2.  H.  1821.  Ejectment,   Consent  Rule.    1203.  1226.   1231.   LL 

2.  E.  Ejectment,  Appearance.  1208.  1219.  1221,  2. 

T.  Particulars  of  Demand.  596. 

3.  M.  1822.  Insolvent  Debtors,  Prisoners,  Supersedeas.  371. 

6  &  7.  H.  1826.  Discharge  of  Prisoners  supersedeable.  368. 

7.  M. Bail,  Notice  of  Justification.  259.  265. 

7  &  8.  H.  1827.  Affidavit,  Fine,  or  Recovery.  494.  (g.) 

8.  E. The  like.  494. 

Fleet  Prison.  63.  (/.) 

8  &  9.  H.  1828.  Demurrer  Books.  Addend,  to  p.  739. 
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In  Exchequer ; 

of  Elizabeth  : 

34  &  35.  M.  1592.  Debt  to  King,  Assignment.  1067. 
James  I. 

19.  H.  1622.  Subpoena  ad  respondendum.  156.  (Ar.) 
Charles  I. 

15.  II.  1639.  §  1.  Debt  to  King,  Assignment.  1067. 

2.  Extent  in  Atd.  1062. 

a.  Same  Title.  1058.  (m.) 

4.  Debt  to  King,  Assignment.  1067. 

5.  Extent  in  Atd.  1062. 

6.  Same  title.  Id. 

7.  Scire  facias.  1091. 

8.  Extent-  in  Aid,  Bonds  to  Farmers,  &c  1062. 
Charles  II. 

36.  M.  1684.  Subpcena  ad  respondendum.  156.  (Ar.) 
Jambs  II. 

£.  2.  to  £.  3.  1685,  6.  Rejoining,  and  joining  in  Demurrer.  1079. 

Notice  of  Trial.  1080.  RuU  for  Judgment. 

1081. 
WiLLLUf  &  Mary  : 

a  M.  1691.  ExtenU  in  4id.  1062. 
5.  £.  1693.  Proceedings  against  Prisoners.  Z4B,  4,  5^  6. 
Anne: 

11.  E.  1712.  ExtenU,  Property  in  Trust.  1048. 
George  II. 

26  &  27.  T.  1753.  §  1.  Special  Bail,  Exception,  Justification.  257. 

2.  Allowance  of  Writ  of  Error,  Execution.  1144. 

1146.  Bail  in  Error,  Exception,  Justifico' 
tion.  1156.  {b.)  1157.  (a.)  1157,  8. 

3.  Prisoners,  Detainer.  35iB. 

4.  Notice  of  Trial  and  Inquiry,  Demurrer.  578. 

696.  754. 

5.  2Vrm'»  iVb^tce  of  Trial,  and  Inquiry.  577.  756! 

6.  Distringas,  Issues.  156.    Time  ./or  Pleading. 

467. 

7.  Ejectment,  Appearance.  1220^  21. 

a  Imparlance,  Time  for  Pleading.  468.  (6.) 

9.  Declaration.  454.  (<^.)  Timejor  Pleading.  467. 

10.  Declaration  de  bene  esse.  Time  for  Pleading. 

464.  (/) 

11.  Proceedings    against  Prisoners,  Supersedeas. 

354.  356.  362.  371. 
33.  E.  1760.  Bail,  Justification.  263.  (g.) 

■  BaU  in  Error,  Justification.  1156. 

George  III. 

5.  M.  1764.  Bringing  Money  into  Court.  619. 

Declaration.  454.  (d.  f.)    Time  for  Pleading.  467,  8. 

16.  H.  1776.  Declaration,  Time  for  Pleading.  468. 

Rules  to  Reply,  Spc.  676. 

^  Trial,  am 


Notice  of  Trtal,  and  Countermand.  757* 


26.  T.  1786.  Declaration.  454.   (rf./)   Time  for  Pleading.  467,8. 
29.  T.  1789.  Entering  Causes,  in  London  and  Middlesex.  817. 
32.  H.  1792.  Record  qf  Nisi  Prius.  818. 
.    38.  H.  1798.  Liability  qf  Bail.  281. 

39.  H.  1799.  EjectmenU,  Appearance.  1220,  21. 
Notices  qf  Trial,  and  Inquiry.  577.  754. 

40.  H.  1800.  AffidaviU  of  illiterate  Persons.  495. 

43.  M.  1802.  Warrant  of  Attorney,  Defeazance.  545.  554. 
45.  E.  1805.  Prcecipcxfor  Sttbpocnas,  Attachments.  157. 
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"l!^  ti  WHW,  Bail,  Trover,  Detinue.  172.  180. 
.ii.  K.   IMX^  Sittings  in  Ijmdon  and  Middlesex.  753. 
ii.  >A.  IbiO.    HaU,  Justijication.  251.  263. 

»v**  M.  IU12.   Ikvlaration  de  bene  esse,  Time  for  Pleading.  464,  5. 
•«^  K.   IHie.  Justifying  Bail.  263.  {b.) 

Notices^  Trial.  155. 

i^  T.   IB  19.  Bail,  Service  of  Notice  of  justifying.  281. 
Ul>.  ^^  I  0<M>.  IV.  H.  1830.  Declaration,  Pleading,  Stamps.  264. 

Declaration,  Notice,  Judgment.  466. 

iUuuuiA  IV. 

1.  T.   IH2().  Affidavit  by  illiterate  Persons,  or  two  or  more  Deponents. 

496 
I  &  2.  H.  1821.  Filing  Affidavits.  497. 

Sheriffs,  Return  of  WriU,  Sfc.  1067. 

2.  K.  Reading  Office  Copies  of  Affidavits.  497.  (i.)  1203.  1281. 

Ejectment,  Appearance.  1208.  1219. 1220,  21. 

Ejectment,  Consent  Rule.  1226. 

3.  T.   1H22.  Extent  in  Aid,  Affidavit  of  Danger.  1063. 

M.   Insolvent  Debtors,  Prisoners,  Supersedeas.  871. 

6.  E.  IB24.  Judgment  as  in  case  of  Nonsuit.  766. 


NOTICES,  * 

ill  King's  Bench ;  •  ..  • 

of  Obobob  II. 

2.  H.  1728.  Ac  etiam.  150.  (b.)  ... 

Signing  Judgment*  474.  ,. 

6.  M.  1732.  Rule  to  return  Writ,  and  bring  in  Body.  307.  810.  • 
9.  M.  1735.  Filing  Affidavits.  497.  501.  ^ 

11  &  12.  T.  1738.  RcMs.  728.  734.  .  '     ^ 

17.  M.  1743.  Entry  and  Trial  of  Causes.  816.  (e.)  818. 
3rrf  April,  1747.  Sealing  blank  Writs.  54. 
in  Common  Pleas ;  ^ . 

of  Oborge  I. 

8.  H.  1721.  Record  of  Nisi  Prius,  Ne  recipiatur.  817. 
Georob  II. 

1.  M.  1727.  Demand  of  Declaration,  ^v.  469.  476.  6R8.  •    .;.- 

2.  M.  1728.  Enlarging  Rules,  Irregularity.  603.  613.        ....^  - 
Attomtcs,  Admission.  69.  (c.)  ,  ^ 

7.  H.  1733.  Notices  to  appear.  167.  *^-' 

B.  H.  1734.  Bail.  251.  •        ; 

13.  T.  1739.  Notice  of  Bill  against  Attorney.  323.  <*♦)  -      ;  ^*^ 


Georob  III.  _.  v.  o 

L    Rei^nrd  of  Nisi  Prius.  TriaL  mi.  .    ..    . 


2.  E.  1762.  Record  of  Nisi  Prius,  TriaL  817..    ,.         .   ...  - 
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Gkorob  IV. 

3.  M.  1822.  Attendance  at  Judge's  Chambers.  510. 
in  Exchequer; 

of  GxoBOB  III. 

64.  M.  1813.  Sittings  in  London  and  Middlesex^  15As 

mth  Afrit,  1817.  Sittings  in  ottter  C4mrU  Jd.  (d.}  .  .  .  ^ 

Gt01H9R    IV.  .       .;* 

3.  M.  Un22.  Attendance  at  Judges  Chambers.  609,  id.   ^* 
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CHRONOLOGICAL    TABLE 


OF   THE 


PRINCIPAL  REPORTS  OF  PRINTED  CASES, 

REFERRED  TO  IN  THE  FOLLOWING  WORK. 


IN  THE  KING'S  BENCH,  &c. 

LODERN  Reporto,  from  the  Restoration  oi  Car.  II.  to  the  end  of  Geo.  I. 
Blidgiiian,  from  M.  12  to  M.  10  Car.  II. 
,  Irom  E.  90  Car.  11.  to  M.  7  W.  III. 
',  fnm  M.  83  Car.  II.  to  M.  9  W.  III. 
ConbcrlMcii,  fran  M.  1  Jac.  II.  to  T.  10  W.  III. 
CnAew,  fran  3  Jac.  II.  to  12  W.  III. 
from  1 W.  &  M.  to  10  Ann. 
temport  Holt,  from  E.  1  W.  &  M.  to  H.  8  Ann. 
KmynMmd,  fran  E.  6  W.  &  M .  to  T.  5  &  6  Geo.  IL 
temj^  W.  III.  and  Ann. 

H.  7  W.  III.  to  E.  13  Geo.  II. 
OBiat,  L  B.  12  &  13  Ann. 

from  T.  2  Geo.  I.  to  T.  20  &  21  Geo.  II. 
K.  B.  from  T.  12  Geo.  I.  to  T.  7  Geo.  II. 
nto-GaiMB,  from  M.  1  to  T.  6  Geo.  II. 
\,  from  H.  5  to  M.  8  Geo.  II. 
tempore  Hardwicke,  from  M.  7  to  E.  11  Geo.  II. 
11, 12  Geo.  II. 
1  WBmi,  from  H.  16  to  H.  26  Geo.  II. 
Smpr,  from  M.  25  to  T.  20  &  30  Geo.  II. 
Ltvd  Koiyon,  firan  E.  26  to  T.  32  Geo.  II. 
flv  Wm.  Blackttone,  from  M.  20  Geo.  II.  to  T.  10  Geo.  III. 
',  fran  M.  80  Geo.  II.  to  E.  12  Geo.  III. 
from  £.  12  to  M.  14  Geo.  III. 
Cbvpor,  from  H.  14  to  T.  18  Geo.  III. 
Diw^aij  from  M.  10  to  T.  21  Geo.  III. 
Damfad  h  East,  fran  M.  26  to  T.  40  Geo.  HI. 
Ttm^  fnm  M.  41  to  M.  68  Geo.  III. 
fltan^  fr«m  M.  44  to  T.  46  Geo.  III. 
Ibafe  h  Sdwjn,  from  H.  53  to  H.  67  Geo.  III. 

MA  All  tke  practical  caaei  in  Strang^  s  and  other  reporta,  haying  an  aderiak 
fnfnil  to  thcM^  bong  nearly  one  A«flu/rei^  yolomea  in  the  whole,  and  moat  of  thoae 
m  Ife  «dbBr  nfuttBg  pntiealarlj  in  SalkM  and  Lord  Rfupmmd,  are  referred  to  in 
toe  JnAaimig  waCiE. 
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• 1-  VoL  II.  from  M.  10  to  T.  37  Geo.  III.  and  from  T.  52  Geo.  III.  to  T. 

3  Geo.  IV. 
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•  Hamiiiig  &  Rjland,  T.  &  M.  8  Gea  IV. 

IN  THE  COMMON  PLEAS. 

Caaes  of  Practice,  C.  P.  from  £.  5  Ami.  to  M.  13  Gea  II. 
Tractical  Roister,  C.  P.  temp.  Ann.  Geo.  I.  and  Gea  II. 
Bamea,  from  M.  5  to  end  of  Geo.  II. 

•  Willea,  from  E.  10  to  T.  31  &  32  Geo.  H. 

•  2  &  3  Wikon,  from  H.  26  Geo.  II.  to  E.  14  Gea  III. 

•  Sir  fVm.  Blackatone,  from  M.  11  to  M.  20  Gea  III. 

•  Henry  Blackntone,  from  E.  28  to  H.  36  Gea  III. 
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INTRODUCTION. 


By  way  of  introduction  to  the  following  work,  it  may  not  be  im- 
proper to  take  a  cursory  view  of  the  proceedings  in  personal  ac- 
tions^ in  the  courts  of  King's  Bench  and  Common  Pleas ;  and  the 
practice  by  which  they  are  regulated,  from  the  commencement  of 
the  suit,  to  the  obtaining  of  final  judgment  and  execution ;  and  to 
give  some  account  of  the  origin  and  progress  of  the  work,  and 
the  changes  it  has  undergone  in  the  different  editions. 

The  general  nature  of  an  action  is  thus  given  by  an  elegant 
writer  on  the  law  and  constitution  of  England  *.  "  A  person,  (let 
us  suppose,)  who  has  a  cause  of  action,  either  in  a  right  detained, 
or  an  injury  done,  is  determined  to  bring  his  action  ;  and,  by  his 
attorney,  takes  out  process  against  the  party  complaiiud  of;  in 
consequence  of  wliich,  the  party  complained  of  (whom  we  call  the 
defendant,)  either  puts  in  common  or  special  bail,  as  the  case  re- 
quires. The  defendant  being  thus  secured,  the  plaintiff  declares, 
in  proper  form,  the  nature  of  his  case.  The  defendant  answers 
"  this  declaration ;  and  the  charge  and  defence,  by  due  course  of 
*'  pleadifig,  are  brought  to  one  or  more  plain  simple  facts.  These 
**  &cts,  arising  out  of  the  pleadings,  and  thence  called  issues,  come 
^  next  to  be  tried  by  a  jury.      The  jury  having  heard  the  evi- 


•  Wynne's  Eunamus,  Dial.  II.  2  V.  p.  131. 
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'*  (Icfice  upon  the  issue  before  them,  find  (we  will  suppose,)  a  ver- 
"  diet  for  the  plaintiff:  On  that  verdict,  judgment  is  afterwards 
"  entered.  The  plaintiff's  costs  of  suit  are  then  taxed,  by  the 
officer  of  the  court ;  and  the  judgment  is  put  in  execution,  by  le- 
vying on  the  defendant's  effects,  the  damages  given  by  the  jury, 
and  the  costs  allowed  by  the  court ;  which  being  done,  there  is  an 
end  of  the  suit,  and  both  parties  are  once  more  out  of  court." 
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The  principal  proceedings  in  an  action  are  first,  the  warrant  of 
attorney y  to  prosecute  or  defend ;  secondly,  the  process  used  for 
bringing  the  defendant  into  court ;  thirdly,  his  appearance  and 
hail;  fourthly,  the  pleadings,  beginning  with  the  declaration; 
fifthly,  the  issue  ;  sixthly,  the  trial,  or  determination  of  the  issue ; 
seventhly,  the  judgment ;  and  eighthly,  the  execution :  To  which 
may  be  added,  the  proceedings  in  scire  facias  to  revive  the  judg- 
ment, or  in  error  to  reverse  it ;  though  these  are  rather  to  be  con- 
sidered as  distinct  actions,  or  proceedings,  arising  out  of,  than  as 
parts  of  the  original  suit.  The  above  proceedings  are  from  time 
to  time  entered  on  the  roUs  of  the  court ;  which  thence  take  their 
denomination  of  the  warrant  of  attorney  roll,  the  process  roll,  the 
recognizance  roll,  the  imparlance,  plea,  or  issue  roll,  the  msi  prius 
roll  or  record,  the  judgment  roll,  (on  which  latter  is  entered  the 
award  of  execution,)  the  scire  facias  roll,  and  the  roll  of  proceed- 
ings on  writs  of  error,  and  false  judgment. 

Subordinate  to  these  principal  proceedings,  there  are  others  of  an 
auxiliary  nature,  which  occur  in  the  course  of  a  suit ;  such  as,  in 
bailable  actions,  the  arrest  and  bail-bond,  with  the  proceedings  there- 
on, or  against  the  sheriff,  to  compel  him  to  return  the  writ,  and 
bring  in  the  body.  These  happen  before  the  plaintiff  has  declared 
absolutely.     After  declaration  and  before  plea,  the  defendant,  in 
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order  to  prepare  for  his  defence,  is,  under  circumstances,  allowed  to 
crave  oyer  of  deeds,  &c.  or  copies  of  written  instruments,  call  for 
tbe  particulars  of  the  plaintiff's  demand,  or  claim  inspection  of  pub- 
lic books,  court  rolls,  &c. ;  or  he  may  move  the  court  to  change  the 
venue,  consolidate  actions,  strike  out  superfluous  counts,  or  bring 
money  into  court.  After  issue  and  before  trial,  the  plaintiff  should 
give  notice  of  trial,  sue  out  the  jury  process,  and  make  up  and  pass 
flie  record  of  nisi  prius :  and  each  party  should  prepare  a  brief  for 
coonsel,  and  mibpcena  his  witnesses.  After  trial  and  before  judg- 
ment, the  unsuccessful  party  may  move  the  court  for  a  new  trial,  or 
m  arrest  of  judgment ;  or  for  judgment  mm  obstante  veredicto,  a 
rq>leader,  or  venire  facias  de  novo. 

The  variations  in  the  proceedings  are  occasioned,  first,  by  the  na- 
tore  of  the  action,  and  the  parties  by  or  agaiQst  whom  it  is  brought ; 
as  whether  it  be  founded  in  contract  or  torty  or  be  brought  by  or 
against  one  or  more  plaintiffs  or  defendants,  by  the  assignees  of  a 
bankrupt  or  insolvent  debtor,  or  by  or  against  baron  and  feme,  sur- 
nmg  partners,  executors  or  administrators,  heirs  or  devisees,  &c. : 
Seccmdly,  by  the  mode  of  commencing  the  action  ;  as  whether  it  be 
commenced  originally  in  the  King's  Bench  or  Common  Pleas,  or  re- 
moved thither  from  an  inferior  court :  and,  in  the  former  case, 
whether  it  be  commenced  by  original  writ,  bill  of  Middlesex  or  la- 
titat, capias  quare  clausum  f regit,  or  attachment  of  privilege,  or 
by  bill  exhiUted  to  the  court,  and  brought  against  common  persons, 
or  peers  of  the  realm,  members  of  the  House  of  Commons,  corpo- 
rations^ hundredors,  attomies,  officers  of  the  court,  or  prisoners  in 
the  actual  custody  of  the  sheriff  or  marshal :  Thirdly,  by  the  nature 
(^  the  process  used  for  bringing  the  defendant  into  court ;  which  is 
other  a  mere  summons,  an  attachment  or  distringas  against  his  pro- 

* 

perty,  «  a  offias  against  his  person  ;  which  latter  process,  in  point 
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of  form^  la  common  or  special^  and  in  efifect  is  bailable  or  not 
able  ;  and  upon  a  bailable  capias,  the  defendant  is  either  taken,  or 
stands  out  to  process  of  outlawry :  Fourthly,  by  the  appearance  of 
the  parties ;  and  whether  they  prosecute  or  defend  the  action  in 
person  or  by  attorney,  or,  in  case  of  in&ncy,  by  prochein  amy  or 
guardian  :  Fifthly,  by  the  course  which  the  proceedings  take  ;  and 
whether  the  action  be  prosecuted,  or  abate  by  the  death  of  the  par- 
ties ;  or  the  plaintiff  voluntarily  abandon  it  by  a  discontinuance,  nolle 
prosequi,  stet  processus,  or  cassetur  biUa  tel  breve  ;  or  make  default, 
and  suffer  judgment  of  rum  pros  for  not  declaring,  replying,  or  en- 
tering the  issue,  or  judgment  as  in  case  of  a  nonsuit  for  not  pro- 
ceeding to  trial ;  or  the  defendant  compromise  or  compound  the  ac- 
tion, confess  it,  or  let  judgment  go  by  default. 

If  the  action  be  prosecuted,  the  variations  in  the  proceedings  are 
occasioned,  Sixthly,  by  the  nature  of  the  declaration,  and  subse^ 
quent  pleadings  ;  as  whether  the  declaration  be  common  or  special, 
and  consist  of  one  or  more  counts,  and  whether  it  be  in  chief  or  by 
the  bye,  and  delivered  or  filed  absolutely  or  de  bene  esse,  and  whether 
the  defendant  plead  or  demur  thereto ;  and,  if  he  plead,  whether  it 
be  to  the  jurisdiction  of  the  court,  in  abatement,  or  in  bar ;  and  if 
the  latter,  whether  he  plead  one  or  more  pleas,  and  whether  they 
be  general  or  special ;  and  if  special,  whether  the  replication  thereto 
be  in  denial,  or  confession  and  avoidance,  or  by  way  of  estoppel,  or 
new  assign  the  injury  complained  of;  and  whether  there  be  any  re- 
joinder, surrejoinder,  rebutter,  or  surrebutter,  and  of  what  it  con- 
sists :  Seventhly,  by  the  nature  of  the  issue,  joined  upon  the  plead- 
ings ;  as  whether  it  be  an  issue  in  fact  or  in  law ;  and  if  in  fact, 
whether  it  be  triable  by  the  court,  upon  nul  tiel  record;  by  a  jury, 
upon  pleadings  concluding  to  the  country ;  or  by  the  bishop's  certi- 
ficate, upon  a  [Jea  of  ne  u^ue^  acanqde^  && :  {DigbtblXj  by  ti^ie 
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mode  of  trial,  and  the  proceedings  in  the  course  of  it ;  as  whether 
it  be  at  bar  (Ht  nisi  priua,  or  by  a  common  or  special  jury,  or  the 
defendant  at  the  trial  plead  puis  darrein  continuance,  or  the  parties 
agree  to  withdraw  a  juror,  or  refer  the  cause  to  arbitration,  or  there 
be  8  nonsuit  or  verdict,  and  if  a  verdict,  whether  it  be  general  or 
special,  or  there  be  a  special  case,  bill  of  exceptions,  or  demurrer  to 
evidence :  Nkithly,  by  the  nature  of  the  Judgment ;  which  is  either 
far  the  {daiHtiff  or  defendant ;  for  the  former  by  confession,  non  sum 
htfnrmaius,  or  nihil  dicit,  for  the  latter  on  a  nan  pros,  discon- 
tinnanoe,  nolle  prosequi,  cassetur  billa  vel  breve,  retraxit,  nonsuit, 
or  as  in  case  of  a  nonsuit,  and  for  either  party  upon  demurrer,  nul 
iiel  record,  verdict,  or  the  bishop's  certificate :  Lastly,  by  the  spe- 
cies of  execution ;  as  whether  it  be  by  fieri  facias  against  the  de- 
fendant's goods,  by  capias  ad  satisfaciendum  against  his  person, 
by  ele^t  against  his  goods  and  a  moiety  of  his  lands,  or  by  extend 
fadas,  or  extent,  against  his  body,  lands  and  goods,  or  in  some  cases 
against  his  lands  and  goods,  or  lands  only. 


The  practice  of  the  court,  by  which  the  proceedings  in  an  action 
governed,  is  founded  on  ancient  and  immemorial  usage^  (which 
maj  not  improperly  be  termed  the  common  law  of  practice,)  regu- 
lated from  time  to  time  by  rules  and  orders,  acts  of  parliament,  and 
judicial  dedsions.  The  practice  is  the  law  of  the  court,  and  as  such 
is  a  part  of  the  law  of  the  land* ;  and  it  has  been  so  strictly  adhered 
to,  tfattt  in  the  case  of  Bewdleyf,  a  practice  of  seven  years  only  was 
allowed  to  prevail  against  the  express  words  of  an  act  of  parlia- 
ment t.     The  rules  and  orders  of  the  court  are  either  such  as  are 

•  Jcnk.  Cent-  295.  2  Co.  17.  4  Co.  93.  {b  )  Hard.  98.  2  Ses.  Cas.  342.  1  Wils. 
102.  4  Bur.  2572. 

tip.  WnM.  207.  223. 

i  9  i|tr*  7W.  tmi  see  3  Bar.  1755.  But  this  doctrine  does  not  seem  to  be  te- 
luiUe.    See  1  Biacl  Com.  76>  7*  1  Chit.  Rep.  999.  (a.) 
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made  for  the  regulation  of  its  general  practice^  or  such. Us  apply 
only  to  the  proceedings  in  particular  causea.  The  gaieral  rules  are 
confined  in  their  operation  to  the  court  in  which  they  are  made ;  and 
for  the  most  p^t  respect  the  mode  of  conducting  the  proceedings. 
Hence  we  £nd,  that  acts  of  parliament  are  sometimes  necescfary^  to 
introduce  regulations  extending  to  all  the  courts^  or  creating  scnaoe^  * 
change  or  alteration  in  the  proceedings  themselveSi*  And  as  ques- 
tions arise  respecting  the  regularity  of  the  proceedings,  the  courts 
are  c^ed  upon  to  settie^  by  judicial  decisions,  the  course  of  their 
own  practice,  or  to  fix  the  construction  of  the  rules  or.  acts  of  par- 
liament which  have  been  made  respecting  it. 


•'■  ;' 


/  Such  is  the  nature  of  practice :  upon  which  it  is  observalde^  that 
as  the  actions  and  proceedings  in  general  are  the  same,  in  aU  the 
superior  courts  of  common  law,  there  must  necessarily  be  a  great 
uniformity  in  the  practice  of  each;  and  especially  when  it  is  consi- 
dered, that  the  courts  have  in  many  instances  adopted  the  same 
general  rules,  and  are  governed  by  the  same  acts  of  parliament,  in 
the  construction  of  which  their  decisions  are  for  the  most  part  simi- 
lar. The  principal  differences  arise  from  the  original  constiUdum 
of  each  particular  court,  its  jurisdiction  and  officers,  and  the  pecu- 
liar ndes  laid  down  for  regulating  its  proceedii^ ;  and  they  tofumt 
for  the  most  part  in  the  nature  of  the  process  used  for  bringing  in 
the  defendant,  &c.  and  the  manner  in  which  it  is  returnable^  the 
time^  prescribed  or  allowed  for  particular  purposes,  and  the  modes 
of  transacting  business  by  the  court  or  its  officers*. 

In  the  following  work,  it  is  the  author's  intention  to  treat  of  per^ 
sonal  actionlB,  and  the  various  means  of  commencing,  prosecuting, 

*  It  were  to  be  wished^  that  many  of  these  differences  were  aboUabed,  in  order 
liiieiider  die  practice  more  umple  and  rnufbrm. 
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and  dflfaidkig  them,  in  the  courts  oi  Kmg's  Bench  and  Common 
neas,  and  oecadonally  in  the  court  of  Exchequer  of  Pleas :  And 
nilh  that  view,. he  has  considered  the  proceedings,  in  the  order  in 
¥rfaich  they  present  themselves,  and  follow  one  another,  in  the  course 
of  the  suit ;  and  has  endeavoured  to  explain,  not  only  the  principal 

hut  also  such  as  are  of  a  subordinate  nature,  with  all 


the  variations  attendant  upon  each,  by  a  methodical  arrangement  of 
the  aevenl  acts  of  parliament,  rules  of  court,  and  judicial  decisions 
respecting  them.  In  stating  the  mode  of  commencing  the  suit,  he 
has  attended  to  the  jurisdiction  of  the  courts,  as  it  is  exercised  by 
original  writ,  bill,  or  attachment  of  privil^^.  The  proceedings 
against  peerg  of  the  realm,  corporations  and  Jmndredors,  are  classed 
QDder  the  head  c^  proceedings  by  original  writ,  to  which  outlawry 
is  eonridered  as  an  incident ;  and  the  proceedings  against  members 
of  die  House  of  Commons,  on  the  statute  13  &  13  W.  III.  c.  S.  as 
weD  as  against  attomies  and  officers  of  the  court,  BXkd,  in  the  King^s 
Bandif  against  prisoners  in  the  actual  custody  of  the  sheriff  or 
marahal.  under  that  of  proceedinffs  bv  bill. 


^^  The  doctrine  of  pleas  and  pleading,  and  of  demurrers,  amend- 
mmtB  and  jeofidls,  is  considered,  with  reference  to  the  different 
aelnia,  so  fiur  as  appeared  to  be  necessary  for  understanding  the 
of  the  courts :  And  the  reader  will  here  find  a  full  account 
of'the  practioe  on  motions,  and  the  cases  in  which  the  courts  will  set 
aside-cnr  stay  the  proceedings,  the  subject  of  arbitration,  and  the  law 
of  damages  and  costs,  the  doctrine  of  extents,  in  chief  and  in  aid, 
with  the  proceedings  in  scire  facias,  and  error.  The  proceedings 
in  criminal  cases  in  general,  and  in  real  and  mixed  actions,  being 
fcraign  to  the  purpose  of  this  woric,  are  only  inddentally  menticmed 
fli  the  course  of  it.  The  doctrine  of  attachments,  however,  is  con- 
as  it  arises  out  of,  and  is  connected  with,  the 
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in  €vnl  nuts :  A  oolfection  will  be  found,  towards  the  end  of  the  first 
Tohune,  ol  all  the  cases  determined  by  the  court  of  Common  Pleas, 
on  the  amendment  oi  fines  and  recoveries:  And  the  practice  in  the 
acticm  of  ejectment  is  fully  treated  of  in  the  last  chapter. 

This  work  was  ori^nally  published  in  three  parts  :  The  first' part 
made  its  appearance  in  November  1790;  and  was  received  by  the 
profiaBsion,  in  a  maimer  highly  flattering  to  its  author.  This  part 
contained  the  whole  of  the  proceedings  in  personal  actions,  in  the 
court  of  King'ts  Bench,  previous  to  the  plea ;  together  with  all  that 
was  peculiar  to  the  proceedings  by  and  against  attomies  and  officers 
of  the  court,  against  peers  of  the  realm,  and  members  of  the  house 
of  commons,  upon  the  writ  of  habeas  corpus,  and  against  prisoners 
in  the  actual  custody  of  the  sherifi*,  or  marshal,  &c«  In  the  second 
part,  which  was  published  in  November  1794,  the  proceedings  at 
large  were  continued,  from  the  demand  of  plea,  to  fmal  judgment 
and  executicm ;  and  the  third  part,  which  treated  of  the  proceedings 
in  scire  facias  and  error  ^  was  published  in  November  1798. 

In  the  following  year,  a  second  edition  of  the  whde  work  was 
called  for :  in  which  some  parts  of  it  were  considerably  enlarged, 
particularly  those  which  treated  of  actions  wA  declarations;  of  the 
doctrine  of  arrest;  of  the  proceedings  against  the  sheriff,  to  com* 
pel  him  to  return  the  writ,  and  htmg  in  the  body ;  of  attomies,  and 
the  mode  c^  their  admission,  with  their  duties,  privil^^,  and  disabi- 
lities ;  of  the  practice  on  motions  ;  and  the  judgment  and  execution 
against  heirs  and  tertenants* 

In  the  third  edition,  wUeh  was  published  in  October  1803,  a  new 
Chaptcar  was  inserted,  on  the  removal  of  causes  fi'om  inf(»ior  conrts ; 
by^Wiaybof  eertiarari  md  habeas earjms,  from  such  aa  were  of  reoavd^ 
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and  by  writ  otp^me,  recotdari  Jbcias  loquelam,  or  accedas  ad  cu- 
rUom,  from  such  as  were  not  of  record :  And  this  edition  was  not 
confined  altogether  to  the  practice  of  the  court  of  King's  Bench ;  but 
contained  an  account  of  the  means  of  commencing  actions  in  the 
omrt  of  Common  Pleas :  and  references  were  occasionally  made  to 
the  rules  of  that  courts  and  more  frequently  to  the  cases  of  practice 
determined  therein,  as  reported  by  Lord  Chief  Justice  fVilleg,  and 
other  subsequent  reporters. 

Thejburth  edition  was  published  in  January  1808.  In  this  was 
comprised  the  substance  of  all* the  rules  and  orders  of  the  court  of 
King^s  Bench,  on  the  subject  of  practice,  from  the  beginning  of  the 
reign  of  Jame^  the  1st,  down  to  that  period ;  and  in  addition  to 
those  of  the  Common  Pleas,  which  were  before  referred  to,  from  the 
printed  collection,  ending  in  1743,  it  contained  all  the  subsequent 
roles  of  that  court,  many  of  which  were  never  before  published. 

Still,  however,  the  publication  related  principally  to  the  practice  of 
the  court  of  King's  Bench.  The  Author  had  originally  intended  to 
treat  of  the  practice  of  both  courts  :  but  was  deterred  from  the  exe- 
cution of  his  design,  by  the  difficulty  of  the  undertaking,  and  a  fear 
c£  &ilure  from  attempting  too  much.  Encouraged,  however,  by  the 
success  he  met  with,  he  afterwards  inserted  some  of  the  more  recast 
rules  and  decisions  of  the  court  of  Common  Pleas  ;  and  in  the  Jifth 
edition,  published  in  November  1812,  he  endeavoured  to  incorporate 
the  whole  df  its  practice  with  that  of  the  King's  Bench.  For  this 
purpose,  and  with  a  view  to  the  di£ferences  between  the  practice 
of  the  two  courts,  which  will  be  noticed  hereafter,  particular  at* 
tention  was  paid  to  the  constitution  of  the  oourt  of  Common  Pleas, 
its  jurisdiction  and  officers,  and  the  process  used  for  bringing  in  the 
dalRjiantsi  &g.     And  besides  some  of  the  earlier  cases  ef  practice. 
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most  of  those  reported  by  Sir  George  Cooke,  the  author  of  the  Prat- 
tical  Register y  and  Mr.  Secondary  BameSy  were  referred  to ;  and 
all  that  were  to  be  found  in  the  reports  of  Lord  Chief  Justice  Willes, 
Mr.  Serjeant  Wikan,  Mr.  Justice  Blackstone,  Mr.  Henry  BlMk- 
stone,  Messrs.  Bosanquet  &  Puller,  and  Mr.  JViUiam  Pyh  Taun- 
ton :  And  lastly,  so  much  of  the  ofRcial  practice  was  added,  as  the 
Author  could  collect  from  the  books  upon  the  subject,  or  was  sug- 
gested by  his  own  experience  and  observation. 

In  the  sixth  edition,  which  appeared  in  January  1817,  the  pro- 
ceedings in  actions  by  and  against  attomies,  and  agdnst  prisoners 
in  custody  of  the  sheriff,  &c.  and  for  the  removal  of  causes  from  in- 
ferior courts,  were  placed  before  the  declaration,  and  time  for  plead- 
ing in  ordinary  cases ;  and  some  other  transpositions  were  made,  for 
the  sake  of  perspicuity,  and  in  order  more  clearly  to  connect  the  dif- 
ferent parts  of  the  subject.  The  law  and  practice  of  arrest  were 
treated  of  altogether,  in  the  ninth  Chapter ;  and  the  motions  and 
rules  of  the  courts  were  newly  arranged,  in  the  eighteenth  ;  which 
also  included  the  doctrine  of  attachments,  with  the  mode  of  proceed- 
ing thereon,  aiid  some  addition  to  the  practice  by  summons  and 
order.  In  a  subsequent  Chapter,  a  general  view  was  taken  of  the 
rcUs  of  the  oourts,  on  which  issues  and  other  matters  of  record  are 
entered,  with  the  entries  thereon,  and  by  whom,  and  in  what  manner 
they  are  made,  and  the  time  and  mode  of  bringing  in  and  docketing 
diem;  and,  in  the  Chapter  on  executions,  the  writ  oiretomo  habendo 
in  replevin  was  treated  of,  as  well  as  the  writ  of  habere  facias  pos- 
sessiomem  in  ejectment.  The  stamp  duties  on  legal  proceedings, 
whidi  hare  been  since  abolished,  were  also  carefrdly  stated  in  that 

eiition,  from  the  last  general  stamp  act. 

.  *    •   f  .  .... 

*  ia  liie  seventh  edition^  which  was  published  in  January  1821, 


INTRODUCTIOK.  Ixxrii 

besides  other  impcNrtant  alterations  and  additions,  which  are  particu- 
larfy  notioed  in  the  prefiu^  thereto,  the  execution  by  levari  Jiiciai, 
and  the  law  and  practice  of  extents,  in  chief  and  in  aid,  with  the 
proceedings  thereon,  for  the  crown  or  its  debtor  to  obtain  execution, 
or  for  the  defendant  or  a  third  person  to  resist  them,  were  made 
the  subject  of  a  separate  Chapter ;  and,  in  the  following  one,  the 
writ  of  ecire  fa/ctM  for  the  king  was  treated  of,  with  the  proceed- 
ings thereon,  for  the  recovery  of  his  debts,  or  obtaining  a  repeal  of 
letters  patent. 


In  the  eighth  edition,  which  was  published  in  June  1824, 
ining^ng  down  the  acts  of  parliament,  rules  of  court,  and  practical 
decisions,  to  the  end  of  Michaelmas  term  preceding,  some  further 
important  alterations  and  additions  were  made.  The  third  Chapter 
was  divided,  and  confined,  in  that  edition,  to  the  admission,  enrd- 
ment,  certificates,  and  re-admission  of  att amies;  their  privileges,  dis- 
abilities, and  duties,  with  the  consequences  of  their  misbehaviour. 
The  remainder  of  that  Chapter,  consisting  of  the  proceedings  in 
acticxDs  by  and  against  attomies,  &c.  and  for  the  recovery  and  tax- 
ation of  their  costs,  was  made  the  subject  of  a  separate  one,  being 
ibe/imrteenth.  The  numerous  decisions  respecting  attomies  and 
bail,  occasicHied  considerable  alterations  and  additions  in  the  third 
and  tweffih  Chapters ;  and  in  the  nineteenth,  there  was  a  new  and 
copious  arrangement  of  the  cases  in  which  attachments  ,for  contempt 
might  be  moved  for.  The  Chapter  in  the  former  editions,  on 
**  motions  and  rules,  &c.  and  the  practice  by  summons  and  order, 
ftc"  was  also  divided ;  and  an  additional  one  formed  out  of  it,  hemg  the 
twentieth  in  the  eighth  edition,  on  '^  motions  and  rules,  &c.  peculiar  tOr 
the  action  of  yectment,  and  affidavits  in  support  of  them,  and  sudi; 
motions  and  rules  as  were  not  necessarily  connected  with  any  suit  f 
in  which  Chapter  was  included  a  fiill  account  of  the  motkm  aad  rtle 
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for  setting  aside  an  annmty,  and  delivering  up  the  gfecurities  io  be 
cancelled^  &c.  with  the  decisions  of  the  courts,  on  the  statutes 
17  Geo.  III.  c.  26.  53  Geo.  III.  c.  141.  and  3  Geo.  IV.  c.  92. 
And,  in  the  tUrty-fiflh  Chapter,  an  outline  was  given  of  written 
evidence,  referring  to  the  different  books  in  which  the  sulgect  was 
more  folly  treated  of.  That  edition  too  was  greatily  improved  by 
the  insertion  of  some  very  valuable  notes,  and  references  to  MSS. 
cases  of  practice,  never  before  published,  which  were  kindly  com- 
municated to  the  Author  by  Mr.  Justice  Holroyd.  Some  references 
were  also  made  therein  to  the  reports  of  Sir  OrUindo  Bridgman, 
and  to  the  first  volume  of  those  of  the  late  Lord  Kenyan.  Of  the 
alterations  and  improvements  in  the  present  edition,  a  foil  account 
is  given  in  the  Preface. 

The  general  order  of  the  proceedings  is  the  same  in  the  courts  of 
King's  Bench  and  Common  Pleas :  and  the  reader  will  observe,  that, 
without  breaking  in  upon  that  order,  the  author  has  first  of  all 
treated  of  the  practice  that  is  common  to  both,  and  then  of  what  is 
peculiar  to  each,  or  different  in  one  firom  the  other  of  them.  When 
the  practice  is  the  same  in  both  courts,  it  is  in  general  so  stated,  by 
using  the  word  ''  courts"  in  the  plural  number  ;  and  where  the  pcf- 
culiarity  or  difference  between  them  is  considerable,  it  is  commonly 
made  the  subject  of  a  distinct  paragraph ;  but  otherwise  it  is  noticed 
in  the  same  paragraph,  and  most' frequently  at  the  end  of  it.  In  re- 
ferring to  the  r^s,  they  are  marked  with  the  initials  of  the  courts 
to  which  they  belong ;  and  in  citing  the  cases,  the  court  in  which 
they  were  decided  is  in  general  mentioned.  It  should  still  be  re- 
membered however,  that  the  practice  Was  originally  written  for,  and 
confined  to  the  court  of  King's  Bench :  and  hence,  where  the 
'*  cottrt"  is  mentioned  in  the  singular  number,  it  must  be  under- 
stood to  mean  that  court,  unless  the  subject  matter  appear  by  the 
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context^  or  reference  to  the  notes,  to  relate  to  the  practice  of  both 
courts,  or  be  confined  to  that  of  the  court  of  Common  Pleas.  When- 
ever the  practice  of  the  Exchequer  of  Pleas  is  introduced,  that  court 
is  always  particularly  mentioned. 

For  the  original  cases  referred  to  in  the  course  of  the  work,  the 
proliession  are  chiefly  indebted  to  Mr.  Justice  Holroyd,  the  late  Mr. 
Seijeant  Runmngtan,  the  late  Mr.  George  Wilson,  one  of  his  ma- 
jesty's learned  counsel,  Mr.  Abbot,  (now  Lord  Colchester,)  when  at 
the  bar,  Mr.  William  EUas  Taunton,  and  Messrs.  Maule  &  Selwyn  ; 
whose  initials  are  added  in  the  Table,  to  the  names  of  the  cases 
they  respectively  furnished*.  The  few  which  are  not  marked,  were 
communicated  singly,  by  other  friends,  at  different  times. 

*  The  cmses  of  Mr.  Justice  Holroyd  are  from  M.  16  to  £.  37  Gko.  III. ;  those 
of  TAs.  Serjeant  i^tffifitiigtofi,  from  £.  18  to  M.  27  Geo.  III. ;.  those  of  Mr.  WUmm^ 
from  M.  22  to  T.  31  Geo.  III. ;  those  of  Mr.  Abbot,  from  £.  32 to  £.  80  Geo.  III.; 
those  of  Mr.  ToMtUm,  from  H.  40  to  M.  49  Geo.  III. ;  and  those  of  Messrs. 
Mcsfe  and  Selwyn,  from  £.  56  to  T.  57  Geo.  III.  indosiye. 
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Q/*  Actions,  and  the  Time  limited /or  tlieir  Commence- 
ment ;  and  of  Notices  qf  Action,  S^c. 

Actions  are  commonly  divided  into  criminal,  ox.  such  as  concern  pleas   Actions,  crhni- 

«f  the  crown^  and  civil,  m  such  as  concern  common  pleas*.  And  these  latter  J|*|?''  ^^^^^  , 

are  sgBiB  divided  into  real,  personal,  and  mixed  actions.     In  a  real  action^  ^r  mUod. 

the  proceedings  are  in  rem,  for  the  recovery  of  real  property  only ;  in  a 

peruaal  action,  they  are  tit  personam,  for  the  recovery  of  specific  chattels, 

or  of  some  pecuniary  satis&ction  or  recompence ;  and  in  a  mixed  action, 

Clicy  are  in  rem  et  personam,  for  the  recovery  of  real  property,  and  damages 

&r  withholding  it.     Again,  in  real  actions,  there  is  a  distinction  between 

those  founded  on  the  possession,  and  those  founded  on  the  absolute  pro^ 

per^  or  rigklK 

Personal  actions  are  ex  contractu,  vel  ex  delicto;  being  founded  upon  con-*  Personal actioni* 
tracts,  or  for  irroirgi  independently  of  contracts  Actions  upon  contbacts   Actions  upon 
ve  Account,  Assumpsit,  Covenant,  Debt,  Annuity,  and  Scire  facias.  contract. 

Account  lies,  at  common  law,  against  a  guardian  in  socage,  bailiff,  or  Account 
rtcdner,  to  compel  an  account  of  profits,  or  monies  received  by  the 
defendant^;  and  by  the  statute  4  &  5  Anne,  c.  16.  §  27*  it  may  be  main- 
tained against  the  executors  and  administrators  of  every  guardian,  bailiff, 
and  receiver,  and  also  by  one  joint-tenant  and  tenant  in  common,  his 
esecntoors  and  administrators,  against  the  other,  as  bailiff,  for  receiving 
moire  than  comes  to  his  just  share  or  proportion,  and  against  his  executors 
and  administrators.      The  proceedings  in  this  action  being  difficult. 


*  Co.  lit.  284.  b.  Cowp.  S91. 

*  Steph.  iY.  8.  and  see  Com.  Dig.  tiu 

^  1  Bfc  Abr.  26.  Gilb.  C.  P.  6.  The 
outfioe  here  given  of  personal  actions  is  not 
imended  to  pcnnt  out  the  particular  cases  in 
vlneh  they  are,  or  are  not  maintainable ;  but 
nerdy  to  exhibit  a  general  view  of  them,  and 
the  form  they  assume  in  pleading,  to  which 
the  praetioe  of  the  courts  more  immediately 
vdstes^  To  fin  up  this  outline,  and  obtain  full 
in&innalion  on  the  doctrine  of  personal  ac- 
tiooB,  and  the  frets  neeessaiy  to  support  them, 
SK^  besides  the  more  dementaiy  worics  of 
Mr.Josfioe  Bfaebfofw^  Beeves,  and  fToode- 
<mf  the  appropriate  titles  in  the  Abridge- 
VOL.  I. 


ments  of  RoOe,  D*Anverf,  Vmer^  and  Btu:on ; 
Comynit  Digest;  Lord  Chief  Baron  Gil- 
bert*! treatises  on  the  actions  of  debt  and  re- 
jdevm  ;  Mr.  jriikmsorCt  Practice  in  the  Utter 
action ;  the  law  of  Nisi  Prius,  by  Mr.  Justice 
BvUer,  Esphume,  and  Selwyn ;  Mr.  Serjeant 
WiUiaim*M  Notes  on  Saundert;  Chitty  on 
Pleading,  1  V.  Chap.  IL  and  Mr.  Serjeant 
Stej}hen*t  Principles  of  Pleading,  12,  &c.  In 
the  action  of  asiumpsit  in  particular,  the  con- 
tracts on  which  it  is  founded  are  very  fully 
treated  of  by  Mr.  Comyth  and  the  pleadings 
therein  by  Mr.  Seijeant  E.  Lawes,  See 
also  Mr,  Rascoe*s  treatise  on  the  law  of 
actions  relating  to  real  property. 
«»Co.Lit,  172.  a. 
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dilatory^  and  expensive^  it  is  now  seldom  used^  especially  as  the  party 
has  in  general  a  more  beneficial  remedy^  by  action  for  money  had  and 
received^  &c. ;  or^  if  the  matter  be  of  a  complicated  nature^  by  resorting 
to  a  court  of  equity.  It  has  been  ruled  at  Nisi  Prius,  that  an  action  of 
assumpsit  cannot  be  maintained  on  a  running  account  between  merchants^ 
or  a  merchant  and  his  broker ;  the  proper  remedy  beii^  by  action  of 
account^ :  but^  in  a  subsequent  case^  it  was  holden^  that  whatever  doubt 
might  have  existed  on  the  subject  a  century  back^  the  action  of  assumpsit, 
for  the  balance  due  on  the  result  of  numerous  transactions,  had  been  so 
long  maintained,  that  it  was  now  much  too  late  to  make  any  objection 
to  it^;  and  it  seems  to  be  now  settled,  that  assumpsit  wiU  lie  for  the 
balance  of  an  account,  however  voluminous  it  may  be,  and  that  the 
plaintiff  is  not  obliged  to  bring  an  action  o£ account''. 

Assumpsit,  which  is  now  become  the  most  common  action  of  any  npcHl 
contracts^,  lies  for  the  recovery  of  damages,  upon  promises,  express  or 
implied,  ^vithout  deed.  These  promises  are  various,  according  to  the 
subject  matter  of  them,  and  the  considerations  upon  which  they  are 
founded.  In  general,  they  are  to  pay  or  repay  money,  or  to  do  or  forbear 
some  other  act.  Promises  to  pay  money  are  by  iar  the  niost  numerous  of 
any,  and  may  be  classed  in  the  following  order :  First,  the  indebitatus 
assumpsit,  on  a  promise  to  pay  a  precedent  debt,  for  the  sale,  exchange  or 
hire  of  cattle  or  goods,  necessaries,  works  and  services,  or  monies ;  or  for 
the  sale,  assignment,  or  use  of  lands,  &c.:  Secondly,  the  quantum  mendt, 
or  valebant,  on  a  promise  to  pay  the  plaintiff,  for  the  like  OQnsideratioii% 
as  much  money  as  he  deserved  to  have,  or,  for  goods,  &c.  as  much  as  they 
were  reasonably  worth :  Thirdly,  the  insimut  computassent,  on  a  promise 
to  pay  the  sum  due  on  an  account  stated  between  the  parties.  The  above 
are  usually  denominated  common  assumpsits :  FourthlVi  the  assumpsit  on 
a  promise  to  pay  money,  in  consideration  of  a  legal  liabiliiif  to  pay  it, 
which  may  be  termed  the  liability  assumpsit*;  as  upon  a  bill  of  exchange 
(inland  or  foreign,)  banker's  draft,  promissory  note,  bye-law,  or  fbreiga 
judgment ;  or  for  a  fine  on  admission  to  copyhold  premises,  legacy  charged 
on  land,  toll,  port-duty,  contribution  to  party- walls,  &c.^:  Fifthly, 
mutual  promises,  which  are  either  to  pay  money,  as  on  wagers  or  feigned 
issues,  or  to  do  some  other  act,  as  to  marry,  &c.  or  to  perform  special 
agreements,  charter-parties,  policies  of  assurance,  or  a^vards ;  the  breach 
of  which  may  consist  either  in  the  non-payment  of  money,  or  the  non« 


*"  %  Campb.  238.  and  see  Gilb.  Evid.  192. 
2  Keb.  781.  Tn,  per  itau,  401. 

»»  Arnold  v.  Wehb,  6  Taunt  482.  (a). 

"^  5  Taunt.  4S1.  1  Marsh.  1 15.  S.  C.  and 
see  2  Chit.  Rep.  10.  in  which  two  principal 
officara  of  the  court  were  appointed  audiiart, 
on  motion,  in  an  action  of  account.  3  DowL 
&  Ryl  596. 

^  The  action  of  auumjmty  though  founded 
upon  contract,  is  properly  an  action  upon  tlie 
case,  1  Bac.  Abr.  SO.  Gilb,  C.  P.  6. 


*  The  difierepce  between  the  indMahu 
and  liabUUy  a$tumpnt  is,  that  in  the  fomMr* 
the  promise  is  founded  on  a  pre-existing  deb(» 
the  consideration  for  which  is  stated  geo^ 
rally;  but  in  the  latter*  the  cireumstaiioes 
which  induce  the  defendant*!  liability^  are  let 
forth  specially  in  the  declaration. 

f  The  promises  that  have  been  liitberto 
mentioned,  are  for  the  most  part  impUed: 
those  which  follow  are  generally 
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pertemaDoe  of  ■ome  other  act:  Sixthly,  special  assumptUs,  on  promises 

to  pay  money,  fimnded  on  some  consideration  executed  or  executory ;  as 

in  rwrnideratiop  of  marriage,  the  sale,  exchange  or  hire  of  cattle  or  goods, 

neeenuies,  farbearance,  works  and  senrioes,  or  indemnity ;  or  for  the  sale, 

siaiginiifiit,  or  use  of  lands,  &c.:  which  promises  may  be  made  either 

by  tlie  party  benefited,  or  by  third  persons.    Promises  to  repay  money  are  To  reptynoMj. 

opKsa  or  implied;  the  latter  may  in  general  be  giren  in  eyidenoQ^ 

imder  the  common  count  for  money  had  and  received. 

Spmal  ^ntmpiiii,  on  promises  to  do  or  forbear  some  other  act,  may  To  do,  or  foe- 
be  eonaidered  as  they  relate  to  persons,  personal  property,  or  real  property;  ^»»oin«*Uier 
tad  ara  first,  to  marry,  or  do  some  personal  service :  Secondly,  upon  a 
alo  «r  eardiange  of  cattle  or  goods,  to  accept,  deliver,  take  back,  or 
ictnni  tbam ;  or  upon  a  ihuranty,  as  to  their  title,  quality,  or  value : 
ThirAyj  upon  a  bailment  of  cattle  or  goods,  to  be  kept,  either  generally 
or  by  way  of  pledge ;  concerning  cattle  or  goods  lent  or  let  to  hire;  or 
sgaoHt  carriers,  wharfingers,  fiffriers,  dec. :  Fourthly,  to  provide  necessaries, 
ht  the  plalntiir,  m  for  third  persons :  Fifthly,  to  forbear  to  sue,  or  give 
time  ht  the  payment  of  a  debt :  Sixthly,  to  perform  works ;  under  which 
nay  be  daased  promises  made  by  professional  persons,  as  attomies, 
WBgtmm,  &&;  or  respecting  personal  or  real  property :  Seventhly,  upon 
a  retainer,  to  serve  or  employ:  Eighthly,  to  sell,  assign,  or  exchange 
hada,  Ae.;  or  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair, 
cahivatey  or  quit  them :  Ninthly,  respecting  real  or  personal  securities : 
TcatUy,  to  aooonnt  for  the  profits  of  lands,  or  for  money  or  goods,  &c.: 
Aad  laedy,  on  promises  of  indemnity. 

CSovsNANT  lies  for  the  recovery  of  damages,  upon  contracts  by  deed.  Coremmt. 
His  aetioia  is  fimnded  upon  articles  of  agreement,  awards,  charter-partiea 
4if  afie^phtment,  policies  of  assurance,  indentures  of  apprenticeship,  leases, 
iBflrt9i^^  &c;  and  is  either  for  the  non-payment  of  money,  or  for  not 
doii^  or  fobeaxing  some  other  act. 

DssT  liea  for  the  recovery  of  a  sum  certain :  First,  on  records  ;  as  judg«  Dett. 
menta,  or  leoogniaances :  Secondly,  on  specialties;  as  single  bills  or  bonds, 
fay  or  fig^««f^  the  parties  or  their  personal  representatives,  or  against  heirs 
cr  deviscea ;  or  upon  articles  of  agreement  to  pay  money,  leases,  mortgages, 
&e.:  Thirdly,  upon  simple  contracts;  as  for  services  and  works,  monies, 
&C.  it  being  a  rale,  that  wherever  indebitatus  assumpsit  lies,  debt  will  also 
lie ;  or,  by  the  jnyee  against  the  drawer,  on  bills  of  exchange,  bankers' 
diafks,  or  promissory  notes,  expressed  to  be  for  value  received,  or  on  bye- 
laws,  or  foeign  judgments,  or  for  fines  and  amerciaments,  &c.:  Or  lastly, 
it  is  fewTwUil  in  maleficio:  and  lies  against  sherifTs,  &c.  for  escapes  after 
jedgment;  or  upon  acts  of  parliament,  by  the  parties  grieved  or  common 


ANNUiry  is  an  action  which  lies  for  the  recovery  of  an  annuity,  or  Annuity. 
yeariy  payment  of  a  certain  sum  of  money,  granted  to  another  in  fee,  for 
li&  or  years,  charging  the  person  of  the  grantor  only ;  and  it  may  be 
farong^  by  the  grantee  or  his  heirs,  or  his  or  theii"  grantee,  against  the 

b2 


Sdre/acias, 


Actions  for 
wrongs. 

Case. 


To  persons. 
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grantor  or  his  heirs*.  Tliis  action  is  at  present  out  of  usc^  being  super- 
seded by  the  action  of  debt  or  covenant.  But  debt  docs  not  lie  at  common 
law,  nor  by  stat.  8  Anne,  c.  14.  §  4.  for  the  arrears  of  an  annuity  or  yearly 
rent,  devised  to  A.  payable  out  of  lands,  during  the  life  of  B.,  to  whom 
the  lands  are  devised  for  life,  B,  paying  the  some  thereout,  so  long  as  the 
estate  of  freehold  continues  ^  Scire  Facias  lies  by  or  against  the  parties 
or  their  representatives,  to  have  execution  on  a  judgment,  statute  or  re- 
cognizance, for  the  sum  recovered,  or  acknowledged  to  be  due. 

Actions  for  wrongs  arc  Case,  Detinue,  Replevin,  and  Trespass  vi  et 
armis. 

Actions  on  the  case  are  founded  on  the  common  law,  or  given  by  act  of 
parliament ;  and  lie  to  recover  damages,  for  consequential  wrongs  or  tortSy 
to  persons  individually  or  relatively ;  or  to  real  or  personal  property^  or 
some  right  or  privilege  incident  thereto.  These  actions  are  either  ex 
delicto,  or  quasi  ex  contractu :  and  they  are  said  to  arise  firom  mal^ 
feazance,  or  doing  what  the  defendant  ought  not  to  do ;  fum^eazance, 
or  not  doing  what  he  ought  to  do ;  and  mis^feazance,  or  doing  what  he 
ought  to  do,  improperly ;  and  they  are  commonly  for  doing  or  omittiiig 
something  contrary  to  the  general  obligation  of  law,  the  particular  rights 
or  duties  of  the  parties,  or  some  implied  contract  between  them.  To 
persons  vuLividuaUy,  ex  delicto,  they  are  for  some  consequential  hurt  or 
damage,  arising  from  public  nuisances,  or  keeping  mischievous  animals^ ; 
in  nature  of  conspiracy;  for  malicious  prosecutions,  of  civil  suits  or 
criminal  charges ;  libels,  scandalum  magnatum,  or  defamation  of  common 
persons;  against  justices,  or  other  officers,  for  refusing  bail,  &;c.:  er, 
quasi  ex  contractu,  against  surgeons,  &c.  for  improper  treatment.  To 
persons  relatively,  ex  delicto,  they  are  for  seducing,  enticing  away,  a: 
harbouring  wives  or  servants,  per  quod  consortium  vel  serviiium  amisU^^ 


•  Co.  Lit.  144.  b. 

^  4  Maule  &  Sel.  US.  and  see  6  Moore, 
Sd5.  3  Brod.  &  Bing.  ISO.  S.  C.  where  the 
annuity  was  created^ by  grant.  See  also 
M'Qel.  495. 

*  This  and  some  other  of  the  wrongs  here 
mentioned,  as  aflecting  penona,  may  and  do 
frequently  affect  pertotuU  property.  And  on 
the  other  hand,  some  of  the  wrongs  hereafter 
referred  to,  as  a£R!Cting;j«r«ona/ property,  may 
and  do  sometimes  ^Rict  jtersonsi  as  negli- 
gence in  riding  horses,  and  driving  carriages, 
&c. 

^  In  the  former  editions  of  this  work,  ac- 
tions for  criminal  conversation,  debauching 
daughters,  and  beating  or  imprisoning  wives 
or  servants,  j)er  quod  consortium  vd  KrvUium 
amisitt  were  classed  under  the  head  of  actions 
on  the  case ;  and  in  principU  they  seem  to 
be  so,  for  the  following  reasons:  First,  that 
the  wrongs  complained  of  therein  are  not  im- 


mediate, but  consequential :  Secondly,  that  the 
plaintiff  may  declare  for  them  by  bill*  with  a 
quod  ct/m,  which  is  not  allowed  in  treMpau : 

2  Solk.  636.  1  Str.  621.  Thirdly,  that  in 
these  actions,  the  plea  of  the  statute  of  Uroi- 
tations  is  not  guilty  within  sir  years ;  2  WBa. 
85.  2  Bur.  758.  2  Ken.  371.  BuL  Ai. 
Pn.  28.  S.  C.  6  East,  387.  S.  P.  temb.  and 
not,  as  in  trespass  and  assault,  within  four 
years;  2  Salk.  420.  And  lastly,  that  though 
the  plaintiff  should  not  recover  Jorty  shiDingt 
damages,  he  is  nevertheless  entitled  to  full 
costs.     1  Salk.  206.    2  Ld.  Rayro.  S81.  S.  CL 

3  Wils.  319.  2  Blac  Rep.  854.  S.  C  and 
see  2  Dumf.  &  East,  167.  5  Dum£  &  East, 
361.  5  East,  45.  6  East,  251.  387.  4 
Dowl.  &  Ryl.  215.  But  as  these  actions,  in 
point  of  ybrm,  are  laid  vt  et  armis  and  amtra 
jmcem,  it  has  been  determined,  that  they  are 
to  be  considered  as  actions  of  tresptui.'  2 
New  Rep.  C.  P.  476.    And  accordingly  it  is 
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Yoper$(mal  property^  ex  delicto,  they  are  actions  of  trover  and  convert  To  pc.  somI  pro- 
81011 ;  for  negUgence,  in  riding  horses,  driving  carriages,  navigating  vessels,   ^'^^* 
tr  performing  works ;  against  sheriffs  and  other  officers,  for  escapes,  false 
retoms,  or  taking  insufficient  pledges,  &c. :  for  excessive  or  irregular  di»- 
troKS,  pound  breach  and  rescue  of  distresses  for  rent  or  damage  feasant ; 
tescne  of  prisoners ;  unlawfully  exercising  trades,  or  inMnging  patents, 
oopyrigfats,  &c. ;  fidse  and  deceitful  representations ;  or  on  the  statute  7  ^41 
-Geo.  IV.  c.  31,  &c. :  or  quasi  ex  contractu,  for  deceit  on  the  sale  of  c^^    ^ 
tr  goods,  or  immoderate  use  of  them,  when  lent  or  let  to  hire ;  and  against 
innkeepers,  carriers,  by  land  or  by  water,  wharfingers,  fiaurriers,  &c.     To  To  real  pro- 
f«rf  property  corporeal,  ex  delicto,  they  are  for  nuisances  of  a  private  nature,   ^^'* 
t»hmmEM,  lands,  &c  to  the  prejudice  of  the  plaintiff's  possession  or  rever- 
or  oo  the  statute  7  &  8  Geo.  IV.  c.  31,  &e,:  or  qwtsi  ex  contractu, 

tenants,  in  nature  of  waste ;  for  not  repairing  fences,  or  for  not 
sway  tithes,  &c.  And  to  real  property  incorporeal,  ex  delicto,  they 
are  far  disturbance  of  common  of  pasture,  &c  ways,  offices,  franchises, 
tolk,  fierriea,  and  seats  in  churches. 

DflTiHUB  lies  upon  a  purchase,  bailment,  or  finding,  for  the  recovery  Detinue. 
of  goods  m  specie,  or  damages  for  detaining  them.  And  in  this  action, 
wfan  the  goods  are  allied  to  have  come  to  the  defendant  by  finding,  it  is 
saffident  for  the  plaintiff  to  prove  that  they  came  to  him  by  wrong ;  at 
least,  vnlesa  the  finding  be  traversed*.  Replevin  lies  to  recover  Rq^viu. 
dsBMges  for  an  immediate  wrong,  without  force,  in  taking  and  detaining 
csttfe  or  goods,  under  a  distress  for  rent,  or  damage  feasant,  &c ;  and 
SBUPas  to  the  action  of  trespass  dc  bonis  asportatis.  It  seems,  that  a 
writ  of  replevin  may  be  properly  brought,  not  merely  where  there  has 
been  s  disiress,  as  is  generally  imagined,  but  in  all  cases  where  a  person 
tdcea  goods  out  of  the  possession  of  the  party  who  applies  for  the  writ, 
upon  his  giving  security,  until  it  shall  appear  whether  the  goods  arc 
AJghtfiilly  taken:  but  if  A.  be  in  possession  of  goods,  in   which  B. 

s  jRoperty,  replevin  is  not  the  proper  writ  to  try  that  rights 
vi  et  armis  lies  to  recover  damages  for  immediate  wrongs, 
aooompsnied  with  force ;  to  the  person,  by  menaces,  assault,  battery, 
woosding,  mayhem,  or  fedse  imprisonment ;  to  real  property,  as  houses, 
hmdsy  fisheries,  or  watercourses ;  and  to  personal  property,  by  destroying, 
damaging,  taking  away,  detaining,  or  converting  cattle  or  goods. 

tion  of  trover  for  books  of  account.  Lord 

EUenborough  intimated,  that  the  bringing  an 

action  of  trover  was  not  the  moft  convenient 

remedy  in  a  case  of  this  nature ;  and  said, 

that  he  had  heard  Mr.  WcJlace  express  his 

surprise,  that  the  remedy  by  rejilevin,  was  not 

more  frequently  resorted  to,  by  means  of 

which  the  party  might  obtain  possession  of 

the  specific  chattel  of  which  he  had  been  de- 

'  1  NevRepu  C.  F.  140.  privcd,  instead  of  an  action  of  trover ^  in 

^  I  Scko.  &  IaL  320,  SI.  n.  327.  and       which  he  would  recover  damages  only. 

sees  SUcL  ja iVi  888.  where, in  an  ac- 


Trespass,  vi  et 
annis. 


tiat  a  oonnt  m^  be  joined  therein 
ibr  faccalang  and  entering  the  plaintlfi^s  house, 
m  other  trespus^  vi  ei  armia :  Id,  ibid,  2 
Mafde  &  Sd.  436.  3  Campb.  526.  n.  S.  C. 
in  Hoe  manner  as  trespass  and  rescue  may 
be  joined,  8  Lotw.  1240.  1  Ld.  Raym.  83. 
Hini%h  the  consequences  vi  a  rescue  seem  to 
be  fwpeily  the  sub|ect  at  an  action  on  the 


Upon  contracts 
by  and  against 
whom  brought. 


seYeral  parties. 


6  OF   ACTIONS,   &C. 

Upon  contracts,  the  action  should  be  brought  by  the  party  with  whom 
the  contract  was  made^  if  living ;  or^  if  dead>  by  his  executors  or  admi- 
nistrators :  And  it  should  be  brought  against  the  party  who  made  the 
contract^  or^  if  he  be  dead>  against  his  executors  or  administrators  * ;  or. 
Where  there  are  upon  a  bond^  against  his  heirs  and  devisees.     Where  there  are  selteral 

parties  to  a  contract^  the  action  should  be  brought  by  or  t^ainat  all  of 
0^em,  if  living^;  or>  if  some  are  dead,  by  or  against  the  survivors*: 
Afi  an  action  may  be  brought  by  or  against  a  surviving  partner,  for  his 
own  debt,  as  well  as  for  that  which  was  contracted  in  the  life-time  of  the 
deceased*'*  If  an  action  be  brought  upon  a  joint  contract,  &f  one  of 
several  partners  *,  or  assignees  of  a  bankrupt  ^  the  plaintiff  will  be  non- 
suited, or  have  a  verdict  against  him :  But  if  one  of  several  plaindfls  be 
mis-named,  this  b  the  subject  of  a  plea  in  abatement,  and  not  in  b«r>: 
And  if  an  action  be  brought  against  one  of  several  partners,  or  assigneea, 
he  can  only  plead  in  abatement ;  though  the  plaintiff  knew,  and  evea 
contracted  with  the  other  partners  \  In  assumpsit,  by  one  of  two  sur- 
viving partners,  the  fact  of  the  plaintiff 's  being  a  surviving  partner,  musdt 
be  stated  in  the  declaration ;  and  therefore,  a  count  for  goods  sold  by  the 
plaintiff  to  the  defendant,  is  not  supported  by  proof  that  the  goods  were 
sold  by  the  plaintiff  and  his  deceased  partner  ^ :  But  under  a  dedaratioo 
containing  only  one  set  of  counts,  charging  the  defendant  in  hk  own 
right,  the  plaintiff  may  recover  one  demand  due  from  the  defendant  indi- 
vidually, and  another  due  from  him  as  surviving  partner  K  It  is  also  a 
rule,  that,  as  a  man  cannot  sue  himself,  an  action  cannot  be  maintained 
by  several  plaintiffs,  on  a  joint  contract,  where  one  or  more  of  them  are 
liable^  with  the  defendants,  to  the  performance  of  it^  A  contract,  being 
a  chose  in  action,  was  not  assignable  at  common  law,  so  as  to  entitle  the 
assignee  to  an  action  in  his  own  name  *" :  but  there  was  an  exception  to 
this  rule,  in  the  case  of  foreign  bills  of  exchange,  upon  which  an  action 
might  have  been  maintained,  in  the  name  of  the' indorsee :  And  the  same 
doctrine  was  afterwards  applied  to  inland  bills " ;  and  extended  to  pro- 
missory notes,  by  the  statute  3  &  4  Anne,  c.  9 :  and,  by  other  acts  of 
parliament,  actions  may  be  maintained  by  the  assignee  of  the  reversion, 
or  against  the  assignee  of  a  lease,  where  the  covenants  run  with  the  land^; 


By  assignees. 


■  1  Wms.  Saund.  5  Ed.  816.  a.  (1). 

*>  Id.  291.  6.  (4).  and  see  4  Barn.  &  Aid. 
437«  6  Moore,  SSS.  S  Bam.  &  Cres.  S5S. 
6  DowL  &  RyL  162.  S.  C.  7  DowL  &  RyL 
144. 

'  2  Wms.  Saund.  5  Ed.  421.  c.  (1). 

^  Golding  V.  Vaughan,  £.  22  Geo.  III. 
K.  B.  2  Chit.  Rep.  4S6.  &  C.  6  Durnf.  & 
East,  493.  1  Esp.  Rep.  47.  S.  C.  6  Durnf. 
&  East,  682. 

*  2  Sir.  820.  1  Wms.  Saund.  6  Ed. 
891.  g. 

'  1  Chit.  Rep.  71.  2  SUrk.  Ni.  Pri,  424. 
S.  C. 


'  6  Maule  &  SeL  46. 

>>  2  Atk.  610.  6  Bur.  2611.  2  Blac  Rep. 
947.  6  Pumf.  &  East,  649.  1  Wms.  SanndL 
6  Ed.  291.  c.  d, 

>  4  Barn.  &  Aid.  874.  and  see  6  Moorav 
382.  but  see  id.  679. 

^  1  Bam.  &  Aldt  20.  and  lee  7  Mook^ 
168.  3  Brod.  &  Bing.  302.  S.  C. 

1  2  Bos.  &  Pul  120. 124.  (c).  6  Taiurt. 
697.  2  Marsh.  319.  S.  C  6  Mooic^  884. 

"  For  the  doctrine  as  to  the  assignment  of 
choses  in  action,  see  Chitty  on  faiUi^  p.  7,  &c. 

■/d.11. 

*"  Sut  82  Hetu  VIIL  c  84. 


OF   ACTIONS,  &C. 

or  by  the  assignees  of  a  bail  •,  or  replevin  ^  bond ;  or  of  the  effects  of  a 
banknipt%  or  insolvent  debtor**:  But  a  trustee  under  the  Scotch  bank- 
mpt  act,  (54  C3ea  III.  c.  1370  cannot  sue,  for  a  chose  in  action,  in  his 
own  name  *;  and  upon  the  contract  of  a  bankrupt,  or  insolvent  debtor,  an 
acdon  does  not  lie  against  his  assignees. 

By  statute  54  Oea  III.  c.  170.  §  8.  ''  all  securities  given  or  received  By  )nnsb  of- 
«  fbr  indemnifying  any  district,  parish,  township,  or  hamlet,  for  t|||^  ^^ 
*'  maintenance  of  any  bastard  child  or  children  respectively,  or  any  |^-  ^ 
**  penaes  in  any  way  occasioned  by  such  district,  &c.,  by  reason  of  the 
"  birth  or  support  of  any  bastard  child  or  children  bom  within  such 
**  district,  &C.,  or  chargeable  thereto,  are  declared  to  be  vested  in  the 
^  ooerweers  of  the  poor  of  such  district,  &c.  for  the  time  being ;  who  arc 
**  anthflrued  to  sne  for  the  same,  as  and  by  their  description  of  overseers 
"  of  mdi  district,  &c :  And  such  action,  so  commenced  by  such  over- 
seoi,  diall  in  no  wise  abate,  by  reason  of  any  change  of  overseers  of 
soeh  district,  &c.  pending  the  same ;  but  shall  be  proceeded  in  by  such 
**  oferaeeia  lor  the  time  being,  as  if  no  such  change  had  taken  place."  On 
this  statnte  it  has  been  holden,  that  an  action  on  a  bond,  to  indemnify  a 
parish  against  the  expenses  of  a  bastard  child,  must  be  brought  in  the 
names  of  the  overseers  for  the  time  beings  and  not  of  those  to  whom  the 
bond  was  given'.  Also,  by  statute  59  Geo.  III.  c  12.  §  1?.  "  in  all 
''  aetioosy  aoita,  indictments,  and  other  proceedings,  for  or  in  relation  to 
"  any  boildings,  lands  or  hereditaments,  purdiased,  hired  or  taken  on 
"  Icaie^  by  the  churchwarderu  and  overseers  of  the  poor  of  any  parish,  by 
**  the  authority  and  for  any  of  the  purposes  of  that  act,  or  for  the  rent 
^  Aenof,  or  fbr  or  in  relation  to  any  other  buildings,  &c.  belonging  to 
"  sodi  parish,  or  the  rent  thereof;  and  in  all  actions  and  proceedings 
"  wpaa  or  in  relation  to  any  bond,  to  be  given  for  the  fidthful  execution 
^  of  the  office  of  an  assistant  overseer,  it  shall  be  sufficient  to  name  the 
"  dmrchwardens  and  overseers  of  the  poor  for  the  time  being,  describing 
"  thefli  aa  die  churchwardens  and  overseers  of  the  poor  of  the  parish  for 
'*  whidi  they  shall  act,  and  naming  such  parish ;  and  no  action  or  suit, 
"  &C.  shall  cease,  abate,  or  be  discontinued,  quashed,  defeated,  or  impeded, 
^  by  the  death  of  the  churchwardens  and  overseers  named  in  such  pro- 
**  oseding,  or  any  of  them,  or  by  their  removal  from,  or  the  expiration  of 
"  their  respective  offices."  On  this  statute,  where  a  declaration  in  ejects 
meiU,  by  chnrchwardens  and  overseers,  contained  two  sets  of  counts,  one 
describing  them  by  their  officCj  without  their  names,  and  the  other  by 


*  Stat.  4  &  5  Ann.  c.  16.  §  SO.  partners  in  suita ;  indemnifying  them  against 
^  StaL  11  Geo.  IL  c.  19.  §  8S.  the  payment  of  costs. 

*  Scat  iJac.  L  c  15.  $  IS.  5  Gfio,  II.  c.  <  Stat.  54  Geo.  III.  c.  88.  §  17.   7  Geo. 
ao.Sa.    0  Geo.  IV.  €.16.  $68.    And  see  IV.  c.  57.  §  24. 


S  Gcau  IV.  c.  St.  $  11.   6  Geo.  IV.  c.  *  6  Maule  &  SeL  126. 

16b  S  80.  aathoiismg  tlieti^eetof  one  or         '  3  Moorc^  SI.    8  TaunL  691.  S.  C.  and 
nwieiBBBibcn  of  a  finn,  to  Oie  the  names  of      sec  6  DowU  &  liyL  ISS. 
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By,  or  against, 
trustees  of 
friendly  socie- 
ties. 


PuUic  compa- 
nies. 


Trustees,  and 
commbsioners, 
of  turnpike 
roads. 
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OF   ACTIONS^  &C. 

their  names,  without  their  office,  the  court  held>  after  verdict^  that  the 
objection^  if  any^  was  cured  ". 

In  the  case  of  friendly  societies^,  the  trustees  of  the  institution  for  the 
time  being  arc  authorized^  by  the  statutes  33  Geo.  III.  c.  54.  §  11.  and 
59  Geo.  III.  c.  128.  §  7-  '^  to  bring  and  defend,  or  cause  to  be  brought 
"  or  defended^  any  action,  suit  or  prosecution,  criminal  as  well  as  civil, 
9  in  law  or  equity,  touching  or  concerning  the  property,  right  or  daim, 
"  of  or  belonging  to,  or  had  by  such  institution ;  and  such  person  or  per- 
sons so  appointed  shall  and  may,  in  all  cases  concerning  the  property, 
right  or  claim  aforesaid,  of  such  institution,  sue  and  be  sued,  plead  and 
be  impleaded,  in  his,  her  or  their  proper  name  or  names,  as  tmatoe  or 
trustees  of  such  institution,  without  other  description :  And  no  such 
suit.  See,  shall  be  discontinued  or  abate,  by  the  death  of  such  person  or 
persons,  or  his  or  their  removal  from  the  office  of  trustee  or  trustees ; 
''  but  the  same  shall  and  may  be  proceeded  in,  by, the  succeeding  trustee 
or  trustees,  in  the  proper  name  or  names  of  the  person  or  persons  com- 
mencing the  same :  And  such  succeeding  trustee  or  trustees  shall  pay 
"  or  receive  like  costs,  as  if  the  action  or  suit  had  been  commenced  in 
"  his,  her  or  their  name  or  names,  for  the  benefit  of,  or  to  be  reimbursed 
'^  from,  the  funds  of  such  institution."  In  an  action  of  debt,  on  bond 
given  to  the  plaintiff  as  treasurer  of  a  friendly  society,  the  defendant 
pleaded,  that  the  rules  of  the  society  had  not  been  confirmed  at  the  quar- 
ter-sessions, pursuant  to  33  Geo.  III.  c.  54.;  and  the  court  held,  upon  de- 
murrer, that  the  plea  was  bad,  the  bond  being  a  good  bond  at  common  law  '• 
In  actions  by  or  against  public  companies,  as  the  West  India^,  London 
Dock^y  or  Insurance^  companies,  &c.  the  plaintiffs  or  defendants  are  fre- 
quently authorized  and  required  to  sue,  or  be  sued,  by  or  in  the  name  of 
their  treasurer,  or  dcrk :  And,  by  the  general  turnpike  act  6,  ''  the  trus- 
tees and  commissioners  of  every  turnpike  road  may  sue,  and  be  sued,  in 
the  name  or  names  of  any  one  of  such  trustees  or  commissioners,  or  of 
''  their  clerk  or  clerks  for  the  time  being ;  and  that  no  action  or  suit  to 
be  brought  or  commenced  by  or  against  any  trustees  or  commissioners 
of  any  turnpike  road,  by  virtue  of  that  or  any  other  act  or  acts  of  par- 
'^  liament,  in  the  name  or  names  of  any  one  of  such  trustees  or  oommis- 
*'  sioners,  or  their  clerk  or  clerks,  shall  abate,  or  be  discontinued,  by  the 
^'  death,  removal  or  act  of  such  trustee,  &c  without  the  consent  of  the 
"  said  trustees  or  commissioners ;  but  that  any  one  of  such  trustees,  &c. 
"  shall  always  be  deemed  to  be  the  plaintiff  or  plaintiffs,  defendant  or  de- 
fendants, (as  the  case  may  be.)  in  every  such  action  or  suit :  Provided 
always,  that  every  such  trustee,  &c.  shall  be  reimbursed  and  paid  out 
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»  2  DowL  &  RyL  708. 

^  And  see  stat  57  Geo,  III.  c  ISO.  §  8, 
as  to  brining  and  defending  actions,  &c.  by 
or  against  trustees  of  Savings  Banks, 

"^  6  Bam.  &  Aid.  769.  S  Chit.  licp,  322. 
I  Dowl.  &  RyL  893.  S.  C. 


^  89  Geo.  III.  c.  Ixix.  §  184. 

«  39  &  40  Geo.  III.  c.  xlvil  §  160. 

'  53  Geo.  III.  c.  ccxvi.  8  Bom.  &  Cres. 
178.  and  see  4  Bam.  &  Cres.  062.  7  DowL 
&  Ryl.  376.  S.  C. 

8  3  Geo.  IV.  c.  126.  §  74. 
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OF   ACTIONS^  &C.  0 

of  the  monies  belonging  to  the  turnpike  road  for  which  he  or  they 
shall  act«  all  such  costs^  charges  and  expenses^  as  he  or  they  shall  be 
pot  untOiy  or  become  chargeable  with  or  liable  to,  by  reason  of  his  or 
"  their  being  so  made  plaintiff  or  plointifllk,  defendant  or  defendants." 
In  Ireland,  by  the  statutes  5  Geo.  IV.  c.  73.  and  6  Geo.  IV.  c.  42.  §  10.  Sodctiet  or 
sodetiet  or  partnerships^  formed  under  the  authority  of  those  statutes,  ?!!u^^'^  *" 
may  so^  and  be  sued,  in  the  name  of  any  one  of  their  public  officers.     An4  la  ScotUnO. 
bf  the  statute  6  Creo.  IV.  c.  131.  joint  stock  societies  or  partnerships  in 
Scatlamd,  may  sue,  and  be  sued,  in  the  name  of  the  firms  severally  used  by 
mdi  sodeCiea  or  partnerships,  or  in  the  name  of  the  manager,  cashier,  or 
principal  officer  of  such  society  or  partnership. 

For  wromgs,  independently  of  contract,  the  action  must  be  brought  by  For  wroi^t. 
ibe  party  to  whom  the  injury  is  done,  against  the  party  doing  it.  And 
if  other  of  the  parties  die,  the  action  is  gone ,-  for  it  is  a  rule,  that  actio 
pcrmmoBt  wwriiur  cum  persond  K  But  there  are  some  exceptions  to  this 
rak,  chiefly  arising  from  an  equitable  construction  of  the  statute  4  Edw. 
IIL  e.  7*  by  which  executors  shall  have  an  action  of  trespass,  for  a  wrong 
done  to  their  testator  ^  Where  several  parties  are  jointly  concerned  in 
interest,  or  have  suffered  a  joint  injury  S  they  may  and  ought  to  join  in 
the  suae  action ;  and  if  they  do  not,  the  defendant  may  plead  in  abate- 
but  cannot  otherwise  take  advantage  of  the  objection  <*.  And  as 
are  of  a  joint  and  several  nature,  the  plaintiff  may  proceed  against 
sD,  or  any  of  the  parties  who  committed  them ;  and  it  is  no  plea  in  abate* 
Wfeai\  or  ground  of  nonsuit  ^  that  there  are  other  partners  not  named, 
la  bringing  actions  by  or  against  husband  and  wife,  the  rule  is,  that 
wherever  the  cause  of  action  would  survive  to  or  against  the  wife,  they 
oi^t  in  general  to  sue  or  be  sued  jointly  s ;  and  this  rule  holds  as  well 
with  regard  to  contracts  as  wrongs.  But  somctimeSf  and  particularly 
where  the  eaose  of  action  arises  during  coverture,  the  husband  is  allowed 
to  faring  the  action  in  his  own  name,  or  in  the  joint  names  of  himself  and 
hii.wifb^ 

nie  plaintiff  has  in  some  cases  his  election,  to  bring  one  species  of  ac-  Election  of  ac- 
tioa  or  another  for  the  same  cause ;  as  in  actions  upon  contracts,  he  may     ^^ 
bring  asiumpsU  or  debt  upon  a  simple  contract,  or  debt  or  covenant  upon  a 
qperialty,  for  the  non-payment  of  money :    Or,  if  the  breach  of  a  simple 


*  1  Wmi.  Saund.  5  Ed.  816.  a.  (1). 

^  S  Bae.  Abr.  444,  5.  and  lee  Cowpw  S75. 
1  Wmi.  8nnd.5  Ed.817.  4  Moore^  532. 
t  Brod.  &  Bug.  102.  S.  C 

^  8  Wmi.  Saund.  5  Ed.  116.  1  VenL 
167.  9  her.  S7.  8.  C  1  Ld.  Raym.  187.  2 
linifc414.  8  Wma.  Saund.  5  Sd.  116.  (8). 

'  6  ThmL  &  East,  766.  7  DUrnC  & 
Bart.  879.  5  East,  480.    1  Wma.  Saund.  6 

<  5  Dvn£  &  Eaat,  640.  8  Chit.  Rep.  1. 
and  ne  6  Moora^  141.  S  Brod.  &  Bing.  54. 
9  Pike,  408.  S.  C.  but  KC  8  New  Rep.  C. 


P.  S65.  6  Durnf.  &  East,  860.  1  Wmt. 
Saund.  5  Ed.  891.  e,  aemb,  contn. 

'3  East,  68.  6  Moore,  141.  3  Brod.  & 
Bing.  54.  9  Pricey  406.  a  C  and  lee  3 
Cannpb.89.  1  Bing.  143.  but  lee  18  East, 
80.  458.  8  Marsh.  485. 9emb.  contrtu 

>  1  Wils.  884.  8  Wils.  887. 

^  For  a  more  particular  account  of  the 
partiet  to  the  acUon,  whether  upon  anUracU 
or  for  wrong*,  see  1  Wms.  Saund.  5  £d« 
891.  6.  (4).  8  Wms.  Saund.  5  Ed.  116.  (8). 
imdl  Chit.  iY.  4  Ed.  Chap.  I. 
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contract  consist  In  mUfeazance,  he  auiy  declare  in  assumpsit,  or  in  case  on 
the  special  circnmstanoes  * ;  as  for  deceit  on  the  sale  of  cattle  or  goods^  or 
immoderate  use  of  them^  when  lent  or  let  to  hire ;  and  against  attomies, 
carriers,  wharfingers^  innkeepers,  &c.  And  where  cattle  or  goods  are 
wrongfdlly  taken  and  detained^  he  may  bring  trespass  vi  et  armis,  reple^ 
vm,  trover f  or  detinue;  or,  if  they  are  converted  into  money^  he  may 
vaive  the  tort,  and  bring  assumpsit  £oir  money  had  and  received  ^  Bat 
tiie  plaintiff  having  once  made  his  dection,  cannot  afterwards  bring  an* 
other  species  of  action  for  the  sune  cause,  either  whilst  the  flnrmer  is  de- 
pending, or  after  it  has  been  determined*  And  it  is  a  rule,  that  the  party 
applying  for  an  information  shall  be  understood  to  have  made  his  deetioD, 
and  waived  his  remedy  by  action,  whatever  may  be  the  fate  of  the  mo^ 
tion  for  the  informatioD,  unless  the  court  think  fit  to  give  him  leave  to 
bring  an  action  ^ 

The  law  is  said  to  abhor  circuity  of  action :  and  therefore  if  the  oUigee 
of  a  bond  covenant  generally  not  to  sue  upon  it,  this  shall  operate  as  a 
release,  and  may  be  pleaded  in  bar  of  the  action ;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two  actions^.  So  where,  to  debt  on  bcNod 
for  200^,  the  defendant  pleaded,  that  after  the  making  of  the  bond>  the 
plaintiff  by  indenture  covenanted,  that  if  the  defendant  should  at  audi  a 
day  pay  IQOL  the  obligation  should  be  vdd,  and  allied  that  he  paid  die 
money  at  the  day;  and  upon  demurrer,  it  was  insisted  for  the  plaiiitil^ 
that  the  indenture^  being  made  after  the  bond^  could  not  be  jtauled  ia 
bar ;  but  all  the  court  held,  that  the  defendant  might  well  plead  it  in  bar, 
without  being  put  to  the  action  of  covenant,  by  circuity  of  action*.  But 
if  A.  and  B.  are  jointly  and  severally  bound  to  C,  who  covenants  with 
A.  only,  that  he  will  not  sue  him,  this  is  not  construed  to  be  areleaae,  for 
there  is  still  a  remedy  en  the  bond  against  B/:  And  so  where  a  man 
becomes  bound  to  another,  who  covenants  not  to  put  the  bond  in  suit  be- 
fore Michaelmas,  and  the  obligee  nevertheless  brings  debt  on  the  bond  be^ 
fore  that  time,  the  defendant  cannot  plead  the  covenant  in  bar,  but  must 
have  recourse  to  an  action  upcm  it  *. 

It  i»  a  rule,  that  several  counts  may  he  Joined  in  the  same  dedaratioD, 


^ftWiU.S19.  Sirilc840.  lDumf.& 
East,  27i«  But  where  the  lubstantial  ground 
c£  action  ia  eonlnct,  the  plaintifF  cannot,  hj 
declaring  in  eattt  rendtr  a  penon  liable^  who 
would  not  httPo  heen  liable'  on  hia  prDmiie : 
Therefi>P%  where  the  pfauntiff  declared  that^ 
baling  agvaad  to  exchange  niarea  with  the 
defendant,  the  latteiv  by  ftlaely  wanranting 
his  mare  to  be  aound,  well  knowing  her  to  be 
nnaound,  ftlsdy  and  fraudulently  deedred 
the  platntifl^  &c. ;  it  waa  holden,  that  m- 
JhtcywrntA  good  plea  in  bar  to  the  action. 
2Mar8h.485. 

^  Com.  Dig.  til.  AcOan,  M.  And  aee 
Peteridorff  on  Bail,  40,  41.  as  to  the  expe- 


diency of  adopting  particular  fi>imf 
in  order  to  obtain  the  security  of  baiL 

M6T  y.  S^KtfTow  and  aittoncTf  xtm  S8  Geow 
IIL  K.  B.  And  aee  furtber,  as  to  theefeo- 
tioft  of  acttoni^  Com.  liig.  tiL  j§eiioH,  ML  1 
Chit.  P/.  4  £d.  188; 

^  1  Dumf.  and  East,  446. 

*  Cro.  Eliz.  628. 

^  2  Salk.  575.  1  IA.  Raym.  690;  If  Mod 
551.  S.  C.  8  Dumf.  &  East,  168. 

>  And.  S07.pl.  316.  Cro.  EUz.S59.  &  C 
and  see  further,  as  to  circuity  of  aetknot  ^ 
Wms.  Saund.  5  Ed.  149.  (2).  4  IhauL  it 
East,  470. 
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for  different  eanaet*  pfxnMed  they  are  qf  the  same  naiureK  Thus,  in 
ucdauM  upon  contract^  the  plaintiff  may  join  as  many  different  counts  as 
he  has  causes  of  action^  in  account ;  so  likewise  in  anumptit,  or  in  cove* 
woMt,  debt,  auftuity,  or  seire  facias :  And  there  is  a  case  where  it  was 
hsUcB^  thmt  debt  and  detinue  mi^t  be  joined  in  the  aame  action^  In 
like  manner,  in  actioas  for  rmmgs  independently  of  contimcty  the  plaintiff 
subjoin  aa  many  different  counts  as  he  has  oauses  of  aotion  in  case,  or  im 
ietame,  replemm,  or  trespass:  And  he  may  join  trespass  and  battery  of 
Ui  serrant^  per  qued  servitium  amisit  S  or  trespass  and  rescue  ^,  in  the 
■Bie  dedaratioo.  Bat,  with  the  exceptions  before  mentioned,  counts 
is  aetioaa  upon  etmtract  cannot  be  joined  with  counts  finr  wrongs  inde« 
peadendy  of  contract* ;  nor  ean  counts  in  any  one  species  of  these  ao« 
tionsy  be  joaned  with  eounts  in  another.  In  a  declaration  on  the  case,  one 
ooont  stated^  that  the  plaintiff^  at  die  request  of  the  defendant,  had 
caused  to  be  delirered  to  him  certain  svnne,  to  be  taken  care  of>  for  re« 
want  by  defendant  for  plaintiff;  and  in  consideration  thereof,  defendant 
ondertook  and  agreed  with  plaintiff,  to  take  care  of  the  said  swine,  and 
re  deliver  the  same  on  request ;  and  the  court  held,  on  motion  in  arrest  of 
jadgiunt,  that  this  was  a  count  in  assumpsit,  and  could  not  be  joined 
with  oonnta  in  case  ^ 

Whererer  several  counts  may  be  joined  in  the  same  declaration,  fer 

difaent  oanaea  of  action,  there  is  always  the  same  proceu  by  original 

writ,  and  in  general  the  same  plea  or  general  issn^  and  the  nmejudgm 

meat    And  hence,  rules  have  been  framed,  in  order  to  determine  what 

diftrmt  eonnta  may  or  may  not  be  joined  in  the  same  declaration*  from 

tie  amdkiity  of  the  process,  the  plea,  and  the  judgment.    In  one  csse» 

it  wss  said  by  Lee,  Ch.  J.  that  the  true  way  to  judge  of  this  matter  is, 

tbt  wlienever  the  process  and  judgment  are  the  same  on  two  counts,  they 

BMy  be  joined;  otherwise  they  cannot'*    But  it  being  found  that  the 

daiilarity  of  the  process  afforded  but  a  very  feUiUe  criterion,  than  being 

the  aame  process  of  summons,  attachment  and  distress,  in  actions  of  ac^^ 

cmmt,  couemant,  debt,  annuity,  and  detinue,  and  the  same  pnmm  of  at- 

f*#il>^«*«^  and  distress  in  actions  of  assumpsit,  case,  snd  trespass,  none  of 

wtiA  can  be  joined,  it  was  said  in  a  subsequent  case*  by  fVilmot,  Ch.  J. 

that  the  true  test  to  try  whether  two  counts  can  be  j<»ned  in  the  same 

dedaratian,  ia  to  consider  and  see  whether  there  be  the  same  judgment  on 

both ;  and  if  there  be,  he  thought  they  might  be  well  joined^.    But  in 

a  later  case,  the  coqrt  of  Common  Pleas  were  of  opinion,  that  the  rule 

sr  teat  to  try  whether  two  counts  can  be  joined,  as  laid  down  in  the  for- 

*  8  Wmi.  Sund.  5  Ed.  117.  a.  is  also  a  writ  in  the  KgiHtiV  de  uson  a6« 

»Bro.Abr.ttLJWMd^macliM,97.0iIb.  dtuid,c%mbomimu  V.lf.B.S9,   Bftthis 

C  P.  A.   1  Bm.  Abr.  80.    But  trover  and  writ  has  been  said  to  be  against  law.  t  Sallb 

»t  be  joined.  Wmei,  118.   And  637. 


in  ericr  to  join  4U<  nod  tktimig,  it  seems  •  5  Barn.  &  Aid.  662.    1  I>owL  ft  RyL 

thcj  must  be  both  fininded  on  ovtUraet.  2B2.  S.  C. 

*Cn.Jac001.    Alejn.9.    1  BacAbr.  f  6  Barn.  &  Cres.  268. 

SO.  2  New  Bepw  C  P.  476.  miie,  4.  «  1  Wils.  262. 

<  2  Liitw.  1240.  I  Ld.  Raym.  88.   There  k8Wils.321. 
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tncr  one/  was  ratber  too  large>  and  not  universally  true  > :  and  the  reasod 
for  this  opinion  probably  vrtxa,  that  there  is  the  same  judgment^  for  damages 
and^xostsy  in  actions  of  assumpsit,  covenant,  case  and  trespass,  and  the 
same  entry  of  a  misericordia  in  the  three  first  of  these  actions^  and  yet 
no  two  of  them  can  be  joined.  Therefore,  in  a  still  later  case,  a  new  cri» 
terion  was  substituted ;  and  it  was  said  by  Buller,  J.  to  be  universally 
true,  that  wherever  the  same  plea  may  be  pleaded,  and  the  same  jadg- 
tnent  given,  on  two  counts,  they  may  be  joined  in  the  same  dedaratum  ^« 
But  even  this  rule  is  not  altogether  unexceptionable ;  for  it  is  dear  that 
case  and  trespass  cannot  in  general  be  joined,  although  the  same  plea  of 
not  guilty  of  the  premises  will  serve  for  both,  and  there  is  the  same 
judgment  in  each,  for  damages  and  costs :  and  though  in  general  the 
judgment  in  trespass  is  quod  capiatur,  and  in  actions  upon  the  case,  quod 
sit  in  misericordid  S  yet  sometimes  there  is  an  entry  of  a  capiatur  in  case, 
as  well  as  in  trespass  ^.  It  should  also  be  observed,  that  this  rule  is 
tnerely  affirmative ;  and  it  does  not  hold  ^  converso,  that  different  ooants 
cannot  be  joined,  unless  there  be  the  same  plea  and  judgment  mi  all  <^ 
them :  for  it  is  holden,  that  debt  on  record,  spedalty  and  simple  oontract, 
may  be  joined,  although  they  require  different  pleas  * ;  and  in  dAt  and 
detinue,  which  may  also  be  joined,  not  only  the  pleas,  but  the  judgments 
lure  different  ^.  The  nature  of  the  causes  of  action  therefore  should  be 
attended  to,  in  order  to  determine  whether  different  counts  may  or  may 
not  be  joined  in  the  same  declaration  :  and,  with  the  exceptions  whidi  haw 
been  noticed,  it  may  safdy  be  laid  down  as  a  general  rule,  that  wherever 
the  causes  of  action  are  of  the  same  nature,  and  may  properly  be  the  sub* 
ject  of  counts  in  the  same  spedes  of  action^  they  may  be  joined,  otherwiaa 
they  cannot. 
Joinder  in  ac  In  order  to  join  several  counts  however,  in  the  same  declaration,  it  is 

tion,  by  or  necessarv  that  they  should  be  all  of  them  in  the  same  rieht^:  and  upon 

againat  exccu-  •'        ^  ^  ^     ^  &        '  r 

tors,  or  adminis-  that  ground  it  is  holden,  that  a  plaintiff  cannot  join  in  the  same  dedac 

ration,  a  demand  as  executor,  with  another  which  accrued  in  his  own 
right  ^ :  and  such  misjoinder  of  action  is  a  defect  in  substance,  and  theie- 
fore  bad  on  a  general  demurrer,  or  in  arrest  of  judgment,  or  on  a  writ  of 
error  *.  But  a  count  for  money  had  and  received  by  the  defendant  to  the 
use  of  an  executor  \  or  for  money  paid  by  the  plaintiff  as  such,  to  the 
use  of  the  defendant ',  may  be  joined  with  a  count  on  a  promise  to  the 
testator.  So,  a  count  upon  a  promise  to  the  plaintiff  as  administratrix,  for 

*  3  Will.  S54.  1271.    ]  Wils.  171.  S.  C.  S  Duml  &  EaK, 
^  1  Dumf.  &  East,  276.  and  see  8  Wms.      650.  4  Dumf:  &  East,  277.  3  Bos.  &  PuL 

Saund.  5  Ed.  117.  e.f,  7.  2  Wins.  Saund.  6  Ed.  117.  c. 

^  1  Ld.  Raym.  27S.    2  Wms.  Saund.  5  *  4  Dumf.  &  East,  347.   1  H.  Blac.  106. 

Ed.  117.  e,  2  Bos.  &  PuL  424.    5  Bam.  &  Aid.  652. 

^  1  Rol.  Abr.  tit.  Amercement,  E.  2  Chit  Rep.  348.     1  DowL  &  RyL  282. 

*  Cro.  Car.  316.    1  Vent.  366.    1  Lutw.  S.  C.  but  see  1  New  Rep.  C  P.  48.  6  East, 
43.  1  Wils.  248.  333.  &  C.  in  Error. 

'  5  Mod.  9.  k  3  Dumf.  &  East,  659.  but  see  2  Wms. 

«  2  Wms.  Saond.  5  Ed.  1 17.  c.  rf.  c.  Saund.  5  Ed.  117.  c. 

*»  1  Salk.  10.     2  Ld.  Raym.  841.    2  Str.  »  3  East,  104. 
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goods  sold  and  delivered  by  her  after  the  death  of  the  intestate^  may  be 
jmntd  with  a  count  npon  an  account  stated  with  her  as  administratrix ; 
for  the  damages  and  costs  when  recovered  will  be  assets  * :  and  it  is  a 
role,  that  where  the  transaction  has  been  entirely  with  executors  or  ad- 
ministrmtors  in  their  representative  character^  and  not  in  their  personal 
ehtracteFy  or  altogether  in  their  personal  character,  the  counts  may  be 
jdned^.  Three  executors  having  ordered  goods  to  be  sold  as  the  goods  of 
their  testator,  afterwards  sued  for  the  amount,  without  styling  themselves 
nteatan,  and  without  joining  a  fourth  executor,  who  was  named  in  the 
lill ;  and  the  court  held  they  might  recover  ^. 

An  execmiar  or  administrator  may  declare  as  such,  on  an  account  stated 
hf  tha  defendant,  with  the  testator  or  intestate,  or  with  the  plaintiff,  of 
Bonies  doe  to  him  in  his  representative  character  *'.  And  where  a  testa- 
tor er  intcitate  has  stated  an  account,  it  is  usual  to  declare  for  the  ba- 
lanee,  ogunst  his  executor  or  administrator.  Or,  if  an  executor  or  admi- 
■iitntor  itate  an  account  of  monies  due  from  the  testator  or  intestate ',  or, 
as  it  weeam,  of  monies  due  from  himself  in  his  representative  character  ',  he 
00^  be  dedaved  against  as  such,  for  what  appears  to  be  due.  And,  in  any 
dtknabcfft  cues,  other  causes  of  action,  in  the  same  right,  may  be  joined 
in  the  dfdaration.  But  a  count  upon  an  account  stated  with  the  pkintiflTs, 
execMtors,  Stc  not  saying  as  executors,  Sec,  cannot  be  joined  with  counts 
OB  praDaiaes  to  the  testator ;  for  it  is  no  allegation  that  the  promises  were 
Bade  to  the  plaintiifs  in  their  representative  capacity ;  and,  under  such  a 
OHBty  proof  might  be  given  of  an  account  stated  with  them  individually  b. 
Aid  a  eount  in  assumpsit  against  husband  and  wife,  who  wns  adminis" 
Iralrix  with  the  will  annexed,  upon  promises  by  the  testator  to  pay  rent, 
cuaot  be  joined  with  counts  upon  promises  by  the  husband  and  wife,  as 
simimstratrix,  far  use  and  occupation  by  them  after  the  death  of  the  tea- 
titor^. 

In  an  action  by  the  assigfiees  of  a  bankrupt,  the  plaintiffs  may  join  As&igncci  of 
ftr  money  lent  and  advanced,  and  money  paid  by  them,  as  assign- 


wUk  eonnti  far  money  had  and  received  to  their  use,  and  upon  an  ac- 
ited  with  them,  in  that  character  *•  And  the  assignees  under  a 
joint  conuniMion  agahist  A.  and  B.  may,  in  an  action  to  recover  a  debt 
due  to  Am,  describe  themselves  in  the  declaration,  as  assignees  of  A.  alone  K 
So,  where  the  plaintiffs  sued  as  assignees  of  A.  and  B.  and  also  as  as- 
of  C.  for  a  joint  demand,  due  to  all  the  bankrupts,  the  declaration 


*  a  Sot,  405.  8  Smith  R.  410.  S.C.  and      but  see  I  H.  Blac.  108.   8  Bos.  &  Ful.  484. 
ice  5  Pric«,  418.  7  Price,  591.  S.  C.  in  Error.      8  Wms.  Saund.  5  Ed.  1 17.  d. 


*  Pto-  Le  Sfaac,  J.  8  Smith  R-  416.  «  6  East,  160.  and  see  8  Bos.  &  PuL484. 
«  8  Bmg.  177.  9  Moore,  S40.  S.  C.  6  Moore,  882.  2  Brod.  &  Bing.  460.  S.  C 

*  8  Lbt.  165.    1  Dumf.  &  East,  487.    6  «»  S  Bam.  &  Aid.  101.  and  s«  I  Taunu 
East,  405.     1  Taunu  888.    6  Taunt.  45S.  818.  8  Chit.  Rep.  G97. 

8  ^lualu  147. 8-  a  8  Moore.  146.  1  Bing.  »  6  Maulc  &  ScL  894.  8  Chit.  Rep.  886. 

840.  &  C.  Fomat,  96.  accord.  S.  C 

*  1  ILBhe.  108.  ^  8  Stark.  2Cu  Pru  17.  and  see  8  Taunt. 

'  7  Xnnt.  aea     l  Moore^  806.  &  C.  202. 
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was  liolderi  good^  oti  a  nfofdon  in  arrest  of  jndgment  ■•  The  assignees  an« 
der  a  joint  commission  against  two  partners^  may  reoover>  in  the  same  ac* 
tion^  debts  due  to  the  partners  jointly^  and  debts  due  to  them  separately  ^. 
But  the  assignees  of  A.  a  bankrupt^  and  also  of  B.  a  bankrupt^  under  sepa* 
rate  commissions^  cannot  recoirer^  in  the  same  actioilj  ajmnt  debt  doe  finom 
the  defendant  to  both  the  bankrupts^  and  also  separate  debts  due  to  eadi ; 
and  if  in  such  an  actioit  the  jury  haVe  assessed  the  damages  severally,  on 
the  separate  counts,  the  court  will  arfest  the  judgment  on  those  counts 
which  demand  the  debts  due  to  each  bankrupt  separately  ^.  And  the 
assignees  of  A.  and  B.  bcoiknipts,  under  a  jamt  commission,  cannot  main* 
tain  an  action  for  money  had  and  received  to  the  use  of  the  banknipts,  or 
to  their  own  use,  if  it  be  proved  that  one  of  them  only  had  conunitted  an 
act  of  bankruptcy;  neither  are  they  entitled  to  recorer  the  separate 
moiety  of  one,  under  such  commission  '. 
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Umitotion  of  The  IhnUation  of  personal  actions  is  rqgulated  by  sereral  statutes. 

penoml  actions,  jg^  ^^  gj  ^^  ^  ^  §  6.  ''aU  actions  brought  for  any  forfeiture  ifpoii 

c^ft!  §  6.        '  "  a  penal  statute,  whereby  the  forfeiting  is  limited  to  the  king  only, 

''  shall  be  brought  within  two  years  after  the  offence  committed,  uiiA  not 
"  after«  And  all  actions  brought  for  any  forfeiture,  upon  M  penal 
statute,  except  the  statute  of  tillage,  the  benefit  whereof  is  limited  ta 
the  king  and  the  informer,  shall  be  brought  within  one  year  after  the 
oflenoe  committed ;'  and  in  de&ult  thereof,  the  same  shall  be  broo^t 
for  the  king,  at  any  time  within  two  years  after  that  year  ended :  And 
'^  if  any  action  shall  be  brought  after  the  time  so  limited,  the  same  shall 
"  be  void.  Provided,  that  where  a  shorter  time  is  limited,  the  action  shall 
''  be  brought  within  that  time."  This  statute  extends  to  all  acdons 
brought  upon  penal  statutes,  whereby  the  forfeiture  is  limited  to  iJie 
king,  or  to  the  king  and  the  party,  whether  made  before  or  since  the 
31  Eliz.  * :  But  it  does  not  extend  to  actions  brought  by  the  party 
grieved'.  And  where  the  penalty  is  given  to  a  common  informer  alone^ 
different  opinions  have  been  entertained,  whether  it  is  within  the  statute 
On  the  one  hand  it  has  been  said,  that  this  is  not  a  case  within  the  words 
of  the  act,  which  ought  to  be  taken  strictly,  and  not  extended  by  an 
equitable  construction.  On  the  other  hand,  it  has  with  more  reason  been 
contended^  that  as  the  inftrmer  is  bound,  when  the  king  is  joined  with 

*  8  Danif.  k  Bait,  779.  8  Barn.  &  Aid.  206.    1  OdU  Rep.  819. 

*4Bing.  115.  S.  C.  and  the  caiei  there  cited. 

"  8  Domf.  &  East,  4SS>  andieefi  Moore^         *  1  Mar8h.SSl  (a).  8  Mauk  &  ad.434^ 

8.    8  TaunU  184.  S,  C  &c,  440,  &c.  444. 

'  8  Tkont.  too.    i  Moore^  ISS.  S.  C.  '1  Show.  Rep.  858,  4.    Cardk  tSS. 

And  fee  further,  as  to  the  joinder  of  actionc,  Comb.  194.  4  Mod.  129.  12  Mod.  87.  &  C 

2WfflB.Saund.6Bd.ll7.a.5.c.<f.e./.   1  Willes,  448.  (a).    I^peen  y.  Ffwderic,  T.  1t6 

Chit  PL  4  Ed.  179.     Steph.  PL  879,  80.  Geo.  IIL  K.  B. 
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bim,  much  more  alHNiId  he  be  bound,  when  lieiaes  by  himself*.  And 
acnrduigl  J,  where  an  action  was  brought  after  a  year,  by  a  common  in« 
finner,  on  the  statute  9  Anne,  c  14,  the  court  of  Common  Pleas  held 
this  to  be  a  case  within  the  31  Elia^  though  the  action  was  given  in 
tlie  fint  instance  to  the  party  grieted,  and  afterwards  to  a  common 
infcrmer;  ftrsudi  actions  would  have  been  within  the  7  Hen.  VIII.  c  3. 
ad  the  31  Elliji.  was  made  to  narrow  the  time  given  by  that  statute,  and 
CHild never  mean  to  leave  anyactioas  unrestrained  in  point  of  timea 
tte  httcr  part  of  the  clause  most  therefore  be  ooostmed  to  extend  to 

By  die  statute  21  Jac.  I.  c.  16.  {  3.  it  is  enacted,  that  '^all  actions  of  %  utt  SiJfacs. 
''  fropcjif  pilars  dautumjr^,  ^.  ddmue,  trover,  and  repievim  for  ^^  ^^'^ 
^  taking  awny  goods  or  cattle ;  all  actions  of  aeamni,  and  upon  the  cawe, 
**  other  than  such  accounts  as  caoscem  the  trade  of  merchcndiae  betwem 
ueicihaui  and  merchant,  their  fiictors  or  servants ;  all  actions  of  debt, 
giwded  open  any  leadiqg  or  contract  without  specialty,  or  for 
snearagea  of  rent ;  and  all  actions  ol  auoMli,  mautee,  haUerg,  wotmd* 
"^  kg,  and  imprutmmemi,  shall  be  commenced  and  sued  within  the  times 
"  krsafter  e»pgesscd»  and  not  after ;  that  is  to  say,  the  said  actions  upon 
"  the  emte,  (other  than  for  slander,)  account,  treipasi  quare  elmuum 
"fiegii,  4^.  debi,  deHnne,  and  replevin,  within  six  years  next  afker  the 
"  emae  of  andh  actions  or  suit,  and  not  after ;  actions  of  assauU,  baUery, 
or  imprisonment,  within  four  yearsi  and  actions  upon  the 
Sat  mords,  within  two  years  next  after  the  worda  ipoken,  and  not 
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^  Ncfertheless,  if  in  any  of  the  said  actions,  judgment  be  given  for  the 

*  pisintifl^  and  the  same  be  reversed  by  error ;  or  a  verdict  pass  for  the 

*  pisintii^  and  upon  matter  alleged  in  airest  of  judgment,  the  judgment 
"  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ, 
"  mhBl;  or  if  any  of  the  said  actions  shall  be  brought  by  original,  and 
**  thedefasdant  therein  be  outlawed,  and  shall  after  reverse  the  outlawry; 
**  that  m  all  such  cases,  the  party  plaintiff,  his  heirs;,  executors  or 
^  adsrimatntora,  as  the  case  shall  require,  may  commence  a  new  action, 
«  wAaa  a  year  after  such  judgment  reversed,  or  given  against  the 
*'  phaatiff,  or  outlawry  reversed,  and  not  after." 

'^  Aadif  any  person  or  persons^  entitled  to  any  of  the  said  actions, 
"  sfaaDb^at  the  time  of  any  such  cause  of  action  accrued,  within  the  age 
^  of  twenty  one  years,  fome  covert,  mm  compos  mentis,  imprisoned,  or 
"  beyond  the  seaa;  then  sndi  person  or  persons  shall  be  at  liberty  to 
^  Uog  the  same  actions,  within  such  times  as  sre  before  limited,  after 
<<  their  earning  to  er  bsing  of  full  age,  discovert,  of  sane  memory,  at  large, 
**  and  returned  from  beyond  the  seas." 

These  statutes  sre    confined  to   the  particular  actions  enumerated  To  what  actioBi 
tliarin :  and  do  not  extend  to  actions  of  annuity,  or  for  the  recovery  of  a  ^ 
not-diaige*;  nor  to  actions  of  account  concerning  the  trade  of  merchant 

MLd.B19a.7a.  tlL  BuL  iVi.  iVi  196. 

^  Lmki^  ^.  mr  T.  jPMem,  U.  6  Qto.  MO  Ves.  46S.    M'Od.  495. 


16  OF    ACTIONS,   &C. 

dizc  between  merchant  and  merchant,  where  the  accounts  arc  open  and 
current ;  nor  to  actions  of  covenant,  or  debt  on  spccialUj,  or  other  matter 
of  a  higher  nature ;  but  only  to  actions  of  debt  upon  a  lending  or  contract 
without  specialty,  or  for  arrearages  of  rent  reserved  on  parol  leases '.  A 
scire  facias  also,  being  founded  on  matter  of  record,  is  not  ivithin  the 
statutes  of  limitations. 

By  Stat.  4  Anne,       Suits  in  the  Admiralty  CJourt,  for  seamen* s  wages,  not  being  proTided 

£»r  by  these  statutes  ^  it  was  enacted  by  the  4  Anne,  c  16.  §  17-  that 
'^  all  suits  and  actions  in  the  court  of  Admiralty^  for  seamen's  wages,  shall 
*^  be  commenced  and  sued  within  six  years  next  after  the  cause  of  sndi 
^  suits  or  actions  shall  accrue,  and  not  after ; "  with  the  likeprooifo,  as  be- 
fore, in  favour  of  persons  within  the  age  of  twenty  one  years,  &c.  In  the 
case  of  a  defendant  beyond  sea  ^,  it  was  enacted,  by  the  same  statute,  {  19. 
that  '*  if  any  person  or  persons,  against  whom  there  shall  be  any  such 
'<  cause  of  suit  or  action  for  seamen's  wages,  or  any  of  the  causes  of 
**  action  mentioned  in  the  21  Jac,  I.  shall  be,  at  the  time  of  any  sodi 
^^  cause  of  suit  or  action  accrued,  beyond  the  seas,  then  the  person  or  person^ 
**  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said 
''  actions,  against  such  person  and  persons,  after  their  return  fibm  beyond 
''  the  seas,  within  such  times  as  are  respectively  limited  for  the  bringing 
''  of  the  said  actions  by  this  act,  and  by  the  said  other  act  of  21  Jac.  I/' 

By  Lords*  Act.   And  by  the  Lords'  Act,  32  Geo.  II.  c.  28.  §  17*   "  no  advantage  shall  be 

''  had  or  taken  in  any  action  or  suit  against  any  prisoner  discharged  by 
''  virtue  of  that  act,  his  heirs,  executors  or  adnunistrators,  for  that  the 
'^  cause  of  action  did  not  accrue  within  six  years  next  before  the  com- 
mencing thereof,  unless  the  prisoner  was  entitled  to  take  such  advantage, 
before  he  stood  charged  in  custody,  by  virtue  of  the  original  suit  or 
**  action;  and  in  such  case,  the  same  may  be  pleaded  by  any  sodt 
^'  prisoner,  his  heirs,  executors  or  administrators." 

When  stetute  In  actions  of  assumpsit,  if  the  plaintiff  be  in  England,  when  the  canse 

txgitu  o  run.      ^^  action  accrues,  though  he  afterwards  go  abroad,  the  time  of  limitatioa 

begins  to  run,  so  that  if  he  or  his  representatives  do  not  sue  within  six 
years,  the  statute  is  a  bar  ^.  And  if  one  plaintiff  be  abroad,  and  others  in 
England,  the  action  must  be  brought  within  six  years  after  the  cause  of 
action  arises  *.  It  has  also  been  determined,  that  the  statute  of  limit- 
ations extends  to  persons  in  Scotland  ;  so  that  if  a  plaintiff  or  defendant 
reside  there,  he  must  sue,  or  be  sued,  within  the  time  limited  by  the 
statute  ^  But  if  the  plaintiff  be  abroad,  or  beyond  the  sea,  at  the  time 
when  the  cause  of  action  accrues,  the  statute  will  not  run  against  him,  till 
his  return  to  this  country  8.  And  if  the  plaintiff  be  a  foreigner,  and  do 
not  come  to  England  for  many  years  after  the  cause  of  action  arises,  he 


*  Hut  109.     1  Wms.  Saund.  6  Ed.  38.  *=  2  Salk.  420. 
8  Wms.  Saund.  5  Ed.  66.  M  Wils.  184. 

*  2  Ld.  Raym,  »S4.  8  Salk.  227.  6  Mod.  «  4  Dumf.  &  East,  516. 

26.  S.  C.   2  Ld.  Raym.  1204.  8  Salk.  424.  '  1  Blac.  Rep.  286.    1  DowL  &  Ryl  16. 

S.  C.  .  g  2  Sir.  886.    Fitzgib.  81,  S.  Ct 


OF   ACTIONS,   &C. 

still  has  fix  yean  after  his  coming  hither^  to  bring  his  action  * :  And  if  he 
never  oome  to  England  himself^  he  has  always  a  right  of  action  while  he 
lives  abroad ;  and  after  his  death,  his  executors  or  administrators  are  in 
the  aaane  aitoation. 

The  statute  cannot  be  a  bar  in  any  case,  unless  the  time  of  limitation  In  what  cuei 
be  expired  after  there  hath  been  a  complete  cause  of  action ;  as  if  a  man  "  "^ 
praniae  to  pay  ten  pounds  to  J.  S.  when  he  comes  from  Rome,  or  when 
he  marriesy  and  ten  years  after  J.  S.  marries,  or  comes  from  Rome,  the 
ri^  of  action  accrues  from  the  happening  of  the  contingency,  from  which 
dne  tke  statute  will  begin  to  run,  and  not  from  the  time  of  the  promise^. 
So  in  assMWipni,  where  the  plaintiff  declared  that  the  defendant^  in  oon- 
sidooikm  that  the  plaintiff,  at  the  defendant's  request,  would  receive  A. 
sod  B.  into  his  house  as  guests,  and  diet  them,  promised,  &c  the  defend- 
ant fihidfH  non  assumpsii  infra  sex  annot,  upon  which  the  plaintiff 
deuiuied,  and  it  was  held  no  plea ;  for  the  defendant  cannot  in  such  case 
pksd  mm  assumptii  mfra  eex  annot,  but  actio  non  accrevit  infra  sex 
nms;  Cor  it  is  not  material  when  the  promise  was  made,  if  the  cause  of 
actiiia  be  within  the  six  years,  and  the  dieting  might  be  long  afterwards^ 
Soif  the  captain  of  a  ship  insured,  barratrously  carry  her  out  of  the 
ciQiae  of  the  Toyage,  procure  her  to  be  omdemncd  in  a  Vice-Admiralty 
ooort,  sell  her,  and  deliver  her  up  to  the  purchaser,  it  is  only  from  this 
hit  etcnt  that  the  statute  of  limitations  begins  to  run,  as  between  the 
amred  and  the  underwriter  \  And  no  debt  accrues  on  a  bill  payable  at 
stfrld,  until  it  be  presented  for  payment :  Therefore,  the  statute  of  limi- 
titaoos  is  no  bar  to  an  action  on  such  a  bill,  unless  it  has  been  presented 
Ir  pajrmcnt  six  years  befSore  the  action  commenced*.  So,  the  statute  is 
10  bar  to  an  action  on  a  promissory  note,  payable  twenty  four  months 
tftcr  demand,  if  presented  for  payment  within  six  years  before  the  com- 
ocneemcnt  of  the  action  ^.  But  a  promissory  note,  payable  on  demand, 
n  payable  immediaiely;  and  the  statute  of  limitations  runs  from  the  date 
of  the  note,  and  not  from  the  time  of  demand  s.  And  where  the  breach 
«f  aoootract  is  attended  with  special  damage,  the  statute  runs  from  the  time 
of  the  bveach,  which  is  the  gist  of  the  action,  and  not  from  the  time  when 
it  WIS  discovered ^,  or  the  damage  arose'.  In  an  action  by  an  adminis" 
iralor,  upon  a  bill  of  exchange  payable  to  the  intestate,  but  accepted  after 
his  desth,  it  was  holden,  that  the  statute  of  limitodons  b^ins  to  run  from 

"SWili.]4&    S  Bkc.  Rcpw  72S.  a  C.  M.  T.  62  Geo.  IIL  C.  P.  ;»r  AfoniMrft 

'>6odbw487.     lLeT.48.     1  Blac  Rep.  Ch.  J.  SeL  iVLiVi.  6Kd.  1S6.S61.  1  Ve^ 

3Mb    1  H*  Blac.  6SI.  SU.  accord,  but  ice  Hardr.  86.    1  Mod.  89. 

'tSaOuiSi.    8  Ld.  Baym.  888.  S.  C.  16  Vin.  Abr.  tiUitmite/im,  P.  14.  M'QeL 

ad  tee  BaTlantine  on  the  Statute  ai  Limits-  &  T.  888. 

ticw,  p.  tlfi^  &c  h  3  Barn.  &  Aid.  686.  and  see  4  Moore, 

M  Cunpfau  689.  and  fee  4  Eapw  Rep.  18.  608.  8  Brod.  &  Bing.  78.  S.  C   6  Bam.  & 

•  8  Taunt.  888.  Cres.  869.    8  DowL  &  ByU  14.    8  Car.  & 

M  R J.  &  Mo.  888.     8  DowL  &  RyU  P.  288.  S.  C  accord. 
347.  a  C  »  3  Bam.  &  Aid.  288. 

'  Ckriuk  t.  Fcnteck,  Sit.  Land,  after 
VOL.  I.  ^ 
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the  tnne  of  grsntiiig  the  letters  of  administratioii^  and  not  from  the  time 
the  bill  becomes  doe ;  there  being  no  cause  of  action^  until  thcve  ia  a  party 
capable  of  suing  K 

There  is  no  statute  of  limitations  in  an  action  of  dM  on  bond  ^.  But 
where  the  bond  has  been  given  more  than  twenty  years  before  the  oom« 
menoement  of  the  action,  and  no  interest  has  been  paid  upon  it^  nor  any 
acknowledgment  by  the  obligor  of  the  existence  of  the  debt^  during  that 
period,  the  law  in  general  will  presume  it  to  be  satisfied*;  particularly  if 
•the  debt  be  lasge,  and  ti«e  obligor  has  been  all  along  in  good  drcnmstanoes'. 
And  the  defendant  shall  have  die  benefit  of  this  presumption  on  tlie  plea 
of  $dmt  ad  diem,  unless  interest  appears  to  have  been  paid  upon  tiie  bond, 
after  the  time  mentioned  in  the  condition  ;  in  which  case  he  mnat  plead 
eolvU  poet  diem  ^  So,  where  a  bond  has  been  giren^  or  interest  paid  apoa 
it^  within  twenty  years,  the  law  in  some  cases  will  presume  it  to  be  aatia- 
fied ;  as  where  it  has  been  given  eighteen  or  nineteen  years>  and  in  ilbft 
mean-time  an  account  has  been  settled  between  the  parties^  without 
taking  any  notice  of  the  demand':  but  in  that  case  the  presumptioiinniit 
•be  fortified  by  evidence  of  some  auxiliary  circumstances  ^ ;  though^  aftw 
a  conaideraUe  length  of  time,  slight  evidence  is  said  to  be  auftcient  \ 
The  doctrine  of  presumption  is  said  to  have  been  fint  taken  up  by 
Lord  Hale  S  who  thought  the  lapse  of  time  a  drcumstanoe  whenae  a 
jury  might  presume  payment.  In  this  he  was  followed  by  Lard  Hdt, 
who  held  that  if  a  bond  be  of  twenty  years  standing,  and  no  demand 
proved  thereon,  or  good  cause  of  so  long  forbearance  shewn,  on  wMH  ed 
diem,  he  should  int»d  it  paid^".  This  doctrine  was  afterwards  adapted 
hj  Lord  Ra$fmond,  in  the  case  of  Constable  v.  Somere^K  And  h  is  not 
confined  to  actions  of  debt  on  bond ;  but  the  like  presumption  baa  ben 
made,  after  twenty  years^  in  an  action  of  debt  ^,  or  ecire  Jkeme\  on  a 
judgment:  andinamodem  ca8e%  where  it  appeared  that  the  bond  waa 
tiot  satisfied,  the  jury,  under  particular  circumstances,  and  after  a  great 
lapeeof  time,  presumed  it  to  haveheenreleaeed.  Qo,  in  asnm^pekpWhien 
the  statute  of  limitations  is  not  pleaded  or  replied,  the  jury  may  prcauBe, 
from  length  ef  time  and  other  dzcumstances,  that  the  debt  baa  been  sa- 
tisfied p. 


*  fi  Btra.  &  Aid.  204. 

*  Cowp.  109. 

*6Mod.«2.  II  Mod.  2.  1  Str.  662.  S 
P.  Wmi.  806,  &c.  1  Bur.  484.  1  Blie. 
Rep.68S.  4  Bvr.  1068.  Cowp.  109.  1 
Durat  &  BMt,  STO. 

«•  1  Durnf.  &  East,  271,  2. 

*  1  Str.  652. 

'  1  Bur.  484.    1  Durnf.  &  Baat,  271. 

■Cowp.  214.  1  DumC  &  East,  270.  1 
Campb.  27. 

*  I  Durnf:  &  East,  272. 

*  Id.  271.  tut  see  1  Chan.  Rep.  42.  47. 
and  the  caav  referred  to  in  Vin.  Abr.  tit 
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"  1  Str.  689. 

°  Pealce's  Evid.  6  Ed.  28.  Cwrtkr, 
Crranditofk,  cur,  Ld.  Kemfon,  Sit.  IFtein.  after 
M.87Geo.IIL8.P. 

"*  WashmgUm  BndBrymer,  H.48 Gto.in. 
K.  B.  Peake's  Etid.  6  Ed.  Appcndb,  zxt. 

s.a 

^  2  Stark  M.  PH.  407.  nd  ne  5  Sip. 
Rep.  62.  1  Taunt  6*^  but  ne  1  IXmL  ft 
Ryl  16. 
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The  preramptkn  of  paymenty  however,  may  in  general  be  rebutted,  by  Presumption  of 
d^ewing  that  interat  has  been  paid  en  the  bond  within  twenty  years,  or  ^!^^  ^^ 
tiiat  the  oUigor  has  acknowledged  the  existence  of  the  debt  within  that 
period  \  or  that  he  was  in  bad  circnmstances  ^  or  the  demand  trifling  ^ 
or  that  lie  has  ever  since  his  acknowledgment  resided  abroad  <^.  But 
iilicra  there  was  no  evidence  of  payment,  or  of  any  sort  of  acknowledg- 
meat,  far  mote  than  Airty  3rsar8,  the  presumption  arising  from  lapse  of 
tBM»  of  a  judgment  being  satisfied,  was  holden  not  to  be  rebutted,  by 
evidsnee  of  the  dfftndant  having  been  in  embarrassed  circumstances,  and 
a  tibe  opudaa  of  those  who  knew  him,  incapable  of  paying  the  debt  se* 
carad  11^*  tiie  jodgiment*.  In  order  to  prove  the  payment  of  interest,  or 
a  part  of  the  principal^  an  indorsement  made  by  the  obligee  upon  the 
bsady  witliiii  twenty  year^  is  allowed  to  be  evidence  ';  but  an  indorse- 
■ide  after  the  presomptioii  had  taken  place,  is  not  admissible  <• 

In  aotfans  £ar  wrmigs,  particular  times  of  limitation  are  frequently  ap«  Limiutioii  of 


psiBtad  by  Blatiite,  diftreat  from  those  in  common  cases.  Thus,  by  the  (|^'J''^ 
SMate  M  Geo.  II.  c.  44.  §  8.  it  is  provided,  that  ''no  action  shall  be  Agtinst  justice^ 
^  Ina^bt  against  $aBjJMitiee  of  the  peace,  for  any  thing  done  in  the  exe-  ^^^  wnttibK 
of  his  office,  or  against  any  amitable,  headbonrngh,  or  other 
r,  or  penoii  acting  by  his  order  and  in  his  aid,  unless  commenced 
*  wiKhisi  atir  calfndar  asondia  after  the  act  committed."  In  the  con- 
feaUioii  of  duB  statnte,  it  seems  that  the  months  are  to  be  redconed  in* 
dssise  of  tlie  day  of  eonnnittiag  the  act  ^  And  where  a  constable,  act- 
i^  Older  a  wariaat  eommanding  him  to  take  the  goods  of  A,,  takes  the 
gMds  of  Mt  bdiaving  them  to  belong  to  A;  he  is  entitled  to  the  protcc- 
tisn  of  the  atatote  i  and  an  action  therefive  must  be  brou^t  against  him, 

months*.  And,  in  like  manner,  where  constables, 
s  waiiant  to  search  a  house  for  black  cloth  which  had  been  stolen, 
no  Uack  doth,  took  doth  of  other  odours,  and  carried  it  before  a 
lefnaing  at  the  same  time  to  tell  the  owner  of  the  house 
wlMther  they  had  any  warrant  or  no ;  the  court  of  Common 
Plcaa  heidt  that  they  were  within  the  protection,  of  the  statute,  and  that 
an  aedon  •g^wt  them  oaght  to  have  been  commenced  within  six  months 
after  tlw  grievance  complained  of  i^.  So,  where  a  constable,  having  a 
mapatrate'a  warrant  of  distress,  to  levy  a  church  rate,  under  the  statute 
53  Geo.  III.  e.  Id7-  §  7-  broke  the  door  of,  and  entered  the  pkintiffs 
dwdliag  boose;  die  court  hdd,  that  although  he  thereby  exceeded  his 
aathofity,  yet  diat  no  action  could  be  maintained,  after  the  expiration  of 

*Covpwl09.  1  Darat  &  EmI. e71» 8.  ■  8  Sir. 827.  8  Vex.  48.  occ.   I  Barnard. 

^  Covpu  1091  K.  B.  iS8.  contra^ 

*  U.  814.  ^  4  Moore^  465. 

*  1  filuk.  JNL  Pru  101.  >  8  Bam.  &  AUL  SSO. 

*  1  Cmipb.  817.  ^  d  Moore»  388.    8  Brod.  &  Bing.  619. 
'88tr.fi8S.  8Ld.IUym.  1870.  8  Mod.  S.  C.  and  see  7  Moore,  51.  S  Brod.  &  Bing. 

na.  Sd.  Gbfc  Sv.  158.  8  Bro.  P.  C  535.      839.  &  C. 
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thrre  calen^kr  immths  *.  Bat,  in  the  case  of  a  cohtimied  imprisonment, 
thf.  magintratc  is  liable  to  answer  in  an  actiofi  for  such  port  of  the  im- 
prisonment  snffered  under  his  warrant,  as  was  within  six  calendar  months 
\it:inT(i  the  action  commenced  against  him^.  And  where  an  action  of 
asMiiiIt  and  false  imprisonment  was  brooght  against  a  constable,  who  had 
exceedefl  his  authority,  it  being  objected  that  the  plaintiff  had  not  shewn 
the  action  commenced  within  six  months,  according  to  the  above  statute, 
f.iord  Kenyan  over-ruled  the  objection,  on  this  distinction ;  that  the  de- 
fendant acted  cdore  officii,  and  not  virtute  officii ;  and  said,  that  it  had 
often  been  held,  that  a  constable  acting  colore  officii  was  not  protected  hy 
the  statute,  where  the  act  committed  is  of  such  a  nature  that  the  office 
gires  him  no  authority  to  do  it :  in  the  doing  of  that  act  he  is  not  to  be 
considered  as  an  officer :  but  where  a  man  doing  an  act  within  the  limits 
of  his  official  authority,  exercises  that  authority  improperly,  or  abuses  the 
discretion  placed  in  him,  to  such  cases  the  statute  extends :  The  dis- 
tinction is,  between  the  extent  and  the  abuse  of  the  authority  ^ 

ny  tho  statute  28  Geo.  III.  c.  37-  §  23.  "  if  any  action  or  suit  shall 

"  bo  brought  or  commenced  against  any  person  or  persons,  for  any  thing 

*'  liy  him  or  thom  done  in  pursuance  of  that  or  any  other  act  or  acts  of 

parliiimcnt  then  in  force,  or  thereafter  to  be  made,  relating  to  his  ma- 

jOHty's  rcTcnucs  of  customs  and  excise,  or  either  of  them,  such  action  or 

'*  suit  shall  be  commenced  within  three  months  next  after  the  matter  or 

thing  done  <*."    And,  by  the  statute  6  Geo.  IV.  c  108.  §  97-  ''  if  any 

action  or  suit  shall  be  brought  or  commenced  against  any  officer  of  the 

army,  navy,  marines,  cvstoms  or  excise,  or  against  any  persim  acting 

under  the  direction  of  the  commissioners  of  his  majesty's  customs,  ftr 

any  thing  done  in  tho  execution  of  or  by  reason  of  hb  office,  sndi  actios 

or  suit  sliall  be  brought  or  commenced  within  six  months  next  after 

'<  the  cause  of  action  shall  have  arisen,  and  not  afterwards."    On  the 

(urmer  of  these  statutes,  it  has  been  holden,  that  the  action  must  be 

menccd  within  tkrtt  months  from  the  time  of  the  original  aeixoie, 

mthstanding  the  pendency  of  process  in  the  Exchequer^    And  aa  the 

statute  %  Geo.  III.  c  37.  is  not  repealed  by  the  6  Geow  IV.  e.  IQS.  it 

seems  that  actions  for  any  thing  done  in  pursuance  of  the  acts  idatiqg  ta 

tho  customs  or  excise,  must  still  be  commenced  within  three  moatha  after 

the  matter  or  thing  done.    Also,  by  the  acts  relating  to  the  ffeti  ImJim^, 

and  LomJkm  *•  Dock  companies,  actions  against  their  treasmrer  ami  be 

brought  within  m  oakndar  months  after  the  &et  committed. 
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Bjthe  genciai  highway  \  turnpike  \  smd  building  ^  acta,  actions  for   For  things  done 
tiiiiigs  duie  in  punnanoe  thereof,  must  be  brought  within  three  months  hiJhir"y*t^n-^ 
next  after  the  act  committed,  and  not  afterwards.    But  it  has  been  deter-   P'^<n  «nd  build- 
mmed,  that  if  sonreyors  of  highways,  in  the  execution  of  their  office,  un-  *"^  ^  ** 
dermine  a  wall  adjoining  to  the  highway,  which  does  not  fall  till  more  than 
Ikree  months  afterwards,  they  are  subject  to  an  action  on  the  case,  for  the 
ffwsrqnfntial  injury,  within  three  months  after  the  filling  of  the  wall  '*. 
By  the  statate  43  Geo.  III.  c.  99.  $  70.  for  consolidating  the  provisions  Of  icu  relating 
is  the  acts  rdating  to  the  duties  under  the  management  of  the  commis-  ^  ^^' 
Ibr  the  aflSurs  of  taxes,  "  if  any  action  or  suit  shall  be  brought 
any  person  or  persons,  for  any  thing  done  in  pursuance  of  that 
**  met,  or  any  act  for  granting  duties  to  be  assessed  under  the  r^ulations 
"  of  dist  aet,  sudi  action  or  suit  shall  be  conmienced  within  six  calendar 
**  months  next  after  the  £Eict  committed,  and  not  afterwards."    By  the  Of  bmkrupt  act. 
statBfeeffC^eo.  IV.  c  16.  to  amend  the  laws  relating  to  bankrupts*,  "  every 
'*  sedon  liroagfat  against  any  person,  for  any  thing  done  in  pursuance  of 
**  that  act,  shall  be  commeficed  within  three  calendar  months  next  after 
"  the  fiwt  committed."    By  the  statutes  7  &  8  Geo.  IV.  c  29.  §  75.  and  Of  acu  reUtive 

_^_.,  --,  _  ,  ,  ^  ,.to  larceny,  &c. 

cSO.  f  41.  ''  all  actions  and  prosecutions  against  any  person,  for  any  thing 

"  done  in  pursuance  of  the  acts  for  consolidating  and  amending  the  laws 

**  reJatiTe  to  larceny,  See.  and  malicious  injuries  to  property,  shall  be  com- 

"  meneed  within  six  calendar  months  after  the  &ct  committed,  and  not 

"  odicrwiae.''   And,  by  the  statute  7  &  8  Gea  IV.  c  31 .  for  consolidating  Of  actions 

nd  amending  the  laws  relative  to  remedies  against  the  hundred  ^,  "  no  ^^Sior§.  ""' 

"  perMMi  shall  be  enabled  to  bring  any  action  by  virtue  of  that  statute, 

«  aaksB  lie  shall  commence  the  same  within  three  calendar  months  after 

"  the  commissian  of  the  offence." 

The  statute  of  limitations  is  a  bar  to  an  action  of  trover,  commenced  In  trover. 
BMretlian  mr  years  after  the  conversion,  although  the  plaintiff  did  not 
know  of  it  ontil  within  that  period  ;  the  defendant  not  having  practised 
say  hwnd,  in  order  to  prevent  the  plaintiff  ftom  obtaining  that  knowledge 
St  sn  eariier  period  «.    And  in  an  action  on  the  case  against  an  attorney,   I"  <^a««»  ■e*»n»t 

*^  •  •  i_  attorney,  for 

Ibr  miaoondnct,  in  laying  out  money  on  insufficient  secunties,  the  statute  misconduct. 

cf  UmilBtions  begins  to  run  from  the  time  when  the  defendant  was  guilty 

of  ndi  misoondiict,  and  not  from  the  time  when  it  was  discovered  that 

the  seeaiities  were  insufficient »».     To  a  declaration  in  an  action  on  the  Form  of  plead- 
ing. 

*  13  Geo.  in.  e.  78.  S  82.  1  Manih.  429.  6  Taunt.  29.  S.  C.  3  Maule 

*  13  Geo.  IlL  c  84.  S  85.    3  Geo.  IV.      &  SeL  680.  2  Bam.  &  Cres.  70S.  4  Dowl. 
c  isa.  S  147.  and  see  ttatutet  6  Geo.  IIL      &  RyL  195.  S.  C. 

c  105.  48  Gea  IIL  Chap,  a  56  Geo.  III.  c.  *$  44. 

fi.   And  for  dedakma  on  these  statutes,  see  '  §  3. 

1  Marsh.  429.   6  Taunt.  29.  S.C.  2  Bam.  «  5  Bam.  &  Cres.  149.    7  DowL  &  RyL 

&C»i.7ltt.  4  0owL&ByLI95.S.C.  4  729.  8.  C.  and  see  Ballantine.  on  the  statute 

Bbb.  k  Cm  200.  of  limitoUons,  97,  &c 

M4G«.IILc78.S  100.  andsee4  b  5  Bam.  &  Cres.  259.   8  DowL  &  RyU 

Barn.  &OW.  239.     6  DowL  &  RyL  860.  1 4.  2  Car.  &  P.  238.  S.  C.  and  see  3  Barn. 

S.C  &  Aid.  288.  626.     4  Moor<i  508.    2  Brod. 

*  16  Eaal,  215.  and  tee  5  Taunt  537,  8.  &  Bing.  73.  S.  C 
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case^  founded  in  tort,  the  defendant,  in  pleading  the  ttatnte  of  limitations, 
should  alledgc  that  the  cause  of  action  did  not  aocnie  within  six  years 
next  before  the  commencement  of  the  suit ;  a  plea  of  not  guilty  o£  the 
grievances  mentioned  in  the  declaration,  within  six  years,  being  bod  npon 
Efieci  of  subse-  special  demurrer*.  And  a  subsequent  admission  by  the  defendant,  of 
in  tresputr  °°'  having  committed  a  trespass,  will  not  take  the  case  oat  of  the  itatnte  ef 

limitations  ^. 
What  in  general       To  take  a  case  out  of  the  statute,  it  is  usual,  in  oitumpnis  to  prove  a 
case^out  of  sta.    pnmiise  to  pay,  or  acknowledgment  of  the  debt,  within  lix  years  befere 
tute^  in  auump-  the  commencement  of  the  action.    And  a  amdiiumaf  promise  has  ben 

«/,  and  what  not   _    _ .  «,.*.*.  „  .     .  < 

holden  sufficient  for  this  purpose,  as  well  as  an  absoimie  one ;  as  where 
the  defendant  said  to  the  plaintiff,  prove  your  ddfi,  and  J  will  pm^  il^. 
But  if  an  executor  bring  astumpsii  on  a  promise  made  to  his  testator,  and 
the  defendant  plead  that  he  made  no  promise  to  the  testator  within  six 
years;  if  issue  be  joined  thereon,  a  promise  to  the  executor  within  six 
years  will  not  maintain  the  action  ^,  So,  where  an  aetkm  was  brooghl 
against  A.  and  B.  and  C,  his  wife,  upon  a  joint  promissory  note  made  by 
A.  and  C.  before  her  marriage,  and  the  promise  was  kid  by  A.  and  C* 
while  the  latter  was  so)e,  and  the  defendants  pleaded  the  statute  of  limi- 
tations, whereupon  issue  was  joined ;  the  court  held,  that  an  acknow- 
ledgment of  the  note  by  A.,  within  six  years,  but  after  the  intennaniage 
of  B.  and  C,  was  not  evidence  to  support  the  issue  *.  And,  upoo  a  re* 
plication  that  the  defendant  did  promise  within  six  year8>  to  a  plea  of  the 
statute  of  limitations,  fraud  in  the  defendants  cannot  be  set  up  as  an 
answer  to  the  plea '. 
Acknowledg.  It  WBS  formerly  doubted,  whether  a  bare  acknowUdgmaU  o£  the  debt, 

^^^  °  without  a  promise  of  payment,  was  sufficient  to  take  the  caae  out  ef  the 

statute;  such  an  acknowledgment  being  only  considered  as  emdeuee  of  a 
promise :  as  in  trover,  where  a  demand  and  refusal  are  not  holden  to  be  a 
conversion,  but  only  evidence  of  it.  A  bare  acknowledgment  howeier^ 
and  that  of  the  slightest  nature  \  is  now  deemed  sufficient  to  prevent  the 
operation  of  the  statute.  So,  in  an  action  brought  by  an  administrator, 
an  agreement  for  a  compromise,  executed  between  the  intestate  and  the 
defendant,  wherein  the  existence  of  the  debt  sued  fer  was  admitted^  wm 
deemed  sufficient  to  take  the  case  out  of  the  statute  of  limitations  K  And 
where  the  defendant,  having  entered  into  a  guarantee  in  writings  and  be- 
come liable  upon  it,  at  a  period  of  more  than  six  years  before  the  com- 

*  S  Barn.  &  Aid.  4i8.  M  Bam.  &  Crcfc  246.    9Do«LJk  RyL 

«»  I  Bam.  &  Aid.  92.    2  Chit  Rep*  SiO.  SSS.  S.  C. 

S.C.andscc2Cainpb.l60.  SBani.&AId.  '  2  Barn,  and  Cres.  14a  3De«L&Ryi 

626.    6  Moore,  105.   2  Brod.  &  Bing.  S72.  SS2.  S.  C 

8.  C.  Pbrf,  27.  g  2  Bur.  1099. 

'  1  Ld.  Raym.  S89.  422.     1  Salk.  29.  k  6  Bur.  26Sa  and  let  Cowp.  540.    4 

Carth.  470.   6  Mod.  426.  S.  C  and  fee  2  Eap.  Rep.  46.    1  Car.  &  P.  452,  8.  Ml. 

Show.  1«6.  2  Vent  151.  12  Mod.  224.  675w   8  Bing.  119.  but  aee  the  opunen  of 

M  Salk.  28.  2  Ld.  Raym.  HOI.  6  Mod.  StU,  Ch.  X  id.  331. 

309.  8.  C    BuL  Ai.  Prt.  160.    3  JSaat  »  9  Price.  122. 
400. 
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it  o£  the  suit,  Terballj  promiaed,  within  six  yean,  that  the 
natter  ahoold  be  amnged ;  and  afterwards,  on  an  action  being  brou^t* 
pleaded  mdio  mom  accreni,  &c.  the  coort  held,  that  the  statute  of  frauds 
haFing  been  enee  satisfied,  by  the  original  promise  being  in  writing,  it 
was  not  neeessary,  in  order  to  take  the  case  out  of  the  statute  ef  limitSF- 
tions,  that  the  latter  promise  should  also  be  in  writing*.  If  an  agent 
has  bees  employed  to  pay  money  for  work  done  for  the  deCndant,  and  the 
wwlimin  are  referred  to  him  for  payment,  an  acknowledgment  or  premise 
to  pay  by  bim,  will  take  the  case  ont  of  the  statute  of  limitations^.  Set 
tibe  admiarisn  of  the  wifo,  who  was  accustomed  to  conduct  her  husband'a 
la  snftdent  to  take  the  case  ont  of  the  statute  of  Umitatieos,  in 
against  the  husband^.  And*  in  an  action  against  a  hosband^ 
hi  gaoda  anp^died  to  his  wifo  for  her  aoooamiodBtion,  while  he  occasion- 
sDy  ¥failfiil  her,  a  letter  written  by  the  wife,  acknowledging  the  debt, 
witkmn  yeaia,  was  deemed  admissible  evidence  for  that  purpose  ^. 

Am  acknewledgmcnt  by  one  of  several  drawers  of  a  joint  and  several  In  action  on 
isiwiiaauij  note^  will  take  die  case  out  of  the  statute,  as  against  any  one  "^^  °'  ^^ 
if  Iko  other  drawer^  in  a  sepmraie  action  on  the  note  against  him*.  So^ 
k  mjpimi  action  against  several  drawers  of  a  promissory  note,  an  acknow- 
Isd^MAt  within  stx  years,  by  one  of  them,  wiU  revive  tiie  debt  againat 
iBBthcr^  akhong^  the  latter  has  made  no  acknowledgment,  and  only 
■gned  die  note  as  a  snrety '.  And  where  one  of  two  drawers  of  a  joint 
and  asvcral  promissory  note  having  become  a  bankrupt,  tiie  payee  received 
a  divideiid  nnder  the  commission  on  account  of  the  note,  the  court  of 
r^mmwmfm^  Pkaa  held  that  tius  would  prevent  the  other  drawer  ftotai  avail** 
iaghnaaelf  of  thestatnte,  in  an  action  brou^t  against  him  £or  the  i»- 
o£  the  money  due  on  the  note ;  the  dividend  having  been  received 

aiz  years  before  the  action  brought  ••  .But,  in  a  subsequent  esse, 
wimre  one  of  two  joint  drawers  of  a  bill  of  exchange  became  bankrupt, 
sad  the  indoraeea  proved  a  debt  under  his  commission,  beyond  the  amount 
sf  the  billy  lor  gseds  sold,  &c,  and  exhibited  die  bill  as  a  security  they 
Acn  hdd  for  their  debt,  and  afterwards  received  a  dividend ;  the  court  of 
ffing^a  Bendi  hM,  in  an  action  by  the  indorsees  of  the  bill  against  the 
sotfoit  portntf,  that  the  statute  of  limitations  was  a  good  defence,  ahhoogh 
Aaiiiiihnd  had  been  paid  by  the  assignees  of  the  bankrupt  partner, 

aiz  years  ^*  In  an  action  against  A.  on  the  joint  and  several  pro- 
note  of  hjnwetf  and  B.,  to  take  the  case  out  of  the  statute  of  limi- 
tationa,  it  is  enou^  to  give  in  evidence  a  letter  written  by  A.  to  B., 
within  the  aiz  years,  desiring  him  to  settle  the  money  *.  But  it  is  not 
luificient  to  shew  a  payment  by  a  joint  maker  of  the  note  to  the  payee, 
vidiin  ssK  years^  so  as  to  throw  it  upon  the  defendant  to  shew  that  the 
fayment  was  sot  made  on  account  of  the  note.    An  acknowledgment  by 
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one  drawer  in  such  case^  to  bind  the  other>  mast  be  clear  and  explicit  \ 
And  where  A.  and  B.  made  a  joint  and  several  promissory  note>  and  A. 
died^  and  ten  years  after  his  deaths  B.  paid  interest  upon  the  note ;  it  was 
holden>  in  an  action  brought  thereon  against  the  executors  of  A.>  that  the 
payment  of  interest  by  B.  did  not  take  the  case  out  of  the  statute,  so  as  to 
make  the  executors  liable  ^ 
In  other  cues.         If  a  letter  be  written  by  a  defendant  to  the  plaintiff's  attorney,  on 

being  senred  with  a  writ^  couched  in  ambiguous  terms,  neither  expressly 
admitting  nor  denying  the  debt,  it  should  be  left  to  the  jury  to  consider 
whether  it  amounts  to  an  acknowledgment  of  the  debt  ^    And  if  there  be 
a  mutual  account  of  any  sort  between  the  plaintiff  and  defendant,  for  any 
item  of  which  credit  has  been  given  within  six  years,  that  is  evidence  of 
an  acknowledgment  of  there  being  such  an  open  account  between  the 
parties,  and  of  a  promise  to  pay  the  balance,  as  to  take  the  case  out  of  the 
statute  ^.     So,  if  a  defendmit  admit  the  existence  of  a  debt,  which  woold 
otherwise  be  barred  by  the  statute  of  limitations,  but  claim  to  be  dis- 
charged by  a  written  instrument,  which  does  not  amount  to  a  legal  dis- 
charge, he  shall  be  bound  by  his  admission  *.    And  where  the  acceptor  of 
a  bill  of  exchange  acknowledged  his  acceptance,  and  that  he  had  been 
liable,  but  said  that  "  he  was  not  liable  then,  because  it  was  out  of  date, 
**  and  that  he  would  not  pay  it,  and  that  it  was  not  in  his  power  to  pay 
"  it,"  this  was  deemed  sufficient  to  take  the  case  out  of  the  statute  '.    So 
it  is  sufficient  to  prove,  that  a  demand  being  made  by  a  seaman  on  the 
owner  of  a  ship,  for  wages  which  had  accrued  during  an  embargo,  iie  said, 
'^  if  others  paid,  he  should  do  the  same  s."    So  where  A.,  by  means  of  a 
misrepresentation,  received  of  B.  and  several  other  persons,  his  tenanti^ 
various  sums  of  money,  to  which  he  was  not  entitled ;  and  B.  having  i^ 
plied  to  him  to  have  the  money  which  he  had  so  paid  returned,  saying, 
that  he  and  the  other  tenants  had  been  induced  to  pay  more  than  was 
due,  A.  replied,  that ''  if  there  was  any  mistake,  it  should  be  rectified;'' 
it  viras  holden,  that  this  obviated  the  statute  of  limitations,  as  to  payments 
made  by  the  other  tenants,  as  well  as  by  B  ^.    So  where,  in  a  deed  be- 
tween the  defendants  and  a  third  person,  defendants  acknowledged^  within 
six  years,  the  existence  of  a  debt,  and  the  plaintiffii  were  wholly  strangers 
to  the  deed ;  the  court  held  this  viras  sufficient  to  take  the  case  oat  bf  the 
statute  of  limitations  ^.    And  a  promise  by  a  defendant,  in  embarrassed 
circumstances,  to  pay  a  debt  by  instalments,  if  time  were  given  him,  is 
sufficient  to  take  a  case  out  of  the  statute  K 

Whit  not  suffi.        On  the  other  hand,  a  note,  written  by  a  debtor  to  an  executor,  that 
dent. 
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**  the  testator  always  promiBed  never  to  distress  him  for  the  debt/'  is  not 
evidence  of  a  promise  to  pay  it,  made  to  the  testator  within  six  years  *. 
And  where  the  acknowledgment  was,  *'  I  had  the  money,  but  the  testa- 
"  triz  gave  it  to  me  ;'*  the  latter  words  were  holden  to  qualify  the  gene- 
nlity  of  the  first  admission,  and  not  to  amount  to  a  new  promise  or  con- 
£esnoii  of  the  defendant,  sufficient  to  take  the  case  out  of  the  statute  \  So, 
where  the  defendant  had  said  to  the  plaintiff,  "  I  owe  you  not  a  ferthing, 
'^  fer  it  is  more  than  six  years  since ;"  the  court  held,  that  this  was  not 
to  be  left  to  the  jury,  as  evidnice  of  an  admission,  to  take  a  debt  out  of 
the  statute  of  limitations  ^  So,  an  acknowledgment  by  the  acceptor  of  a 
fain  of  tsidmnge,  within  six  years,  of  his  liability  to  the  payee  of  the  bill, 
there  being  no  consideration  for  the  acceptance,  is  not  sufficient,  in  an 
actioo  by  the  drawers  against  the  acceptor,  to  take  the  case  out  of  the 
statute  of  limitations^.  So  where,  upon  demand  made  of  payment  of  two 
piiani— aj  notes  orer-due  ten  years,  the  defendant  said, ''  I  cannot  afford 
''  tdpaymy  new  debts,  much  less  my  old  ones;''  the  court  held,  that 
the  jarj  were  warranted  in  negativing  this  as  evidence  of  a  subsisting 
debt,  to  take  the  case  out  of  the  statute  *.  And  where  the  defendant,  on 
being  snested  fer  a  debt  more  than  six  years  old,  said,  "  I  know  that  I 
"  owe  the  money,  but  the  bill  I  gave  you  is  on  a  three^penny  receipt 
"  stamp,  and  I  will  never  pay  it;"  the  court  of  Common  Pleas  held,  that 
this  was  not  such  an  acknowledgment,  as  would  revive  the  debt  ^. 

In  like  manner,  a  qualified  admission,  by  a  party  who  relies  on  an  ob-  Q^lified 
jectioQy  which  would  at  any  time  have  been  a  good  defence  to  the  action, 
does  not  take  the  case  out  of  the  statute  *.  So  where  a  defendant,  on 
bang-applied  to  by  the  plaintiff's  attorney,  fer  the  payment  of  a  debt, 
wrote  in  answer,  that  "  he  would  wait  on  the  plaintiff,  when  he  should 
"  be  aUe  to  satisfy  him  respecting  the  misunderstanding  which  had  oc« 
'^  coned  between  them;"  this  was  holden  not  to  be  such  an  acknow- 
ledgment of  a  debt,  as  would  bar  a  plea  of  the  statute  of  limitations ;  and 
that  soch  evidence  ou^t  not  to  be  left  to  a  jury,  as  a  ground  to  infer  a 
new  promiae  to  pay  **.  •  So,  in  atsumpsU  by  an  executrix,  where  the  de-. 
feadant,  on  being  applied  to  by  the  plaintiff  for  payment  of  interest,  stated 
that  he  would  bring  her  some  on  the  following  Sunday;  the  court  held, 
that  ahhoogh  this  was  an  admission  that  something  was  due,  still  as  it 
did  not  appear  what  the  nature  of  the  debt  was,  or  that  it  was  due  to  the 
pkintifiraa  executrix,  or  in  her  own  right,  or  that  it  was  one  for  which 
OMnmpiU  would  lie,  the  plaintiff  was  not  entitled  to  recover  even  nominal 
dnnages,  and  a  nonsuit  was  entered  K  And  where,  in  an  action  against 
KTeral  executors,  on  a  promise  made  by  themselves,  as  well  as  by  the 
testator,  to  which  the  defendants  pleaded  the  general  issue,  and  the  sta« 
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tuteof  limitatioiis;  it  was  hoLden,  that  neither  a  mere  adaiowledgment 
of  the  debt  by  all  the  ezecotorsy  iumt  an  cxpren  promise  by  one  of  them, 
would  take  the  case  out  of  the  statute;  but  there  must  be  an  express 
promise  by  all*.  So,  in  assumpsU  by  an  attoraey,  to  reoorer  his  charges 
rdatiTt  to  the  grant  of  an  annuity,  evidence  that  the  defendant  said,  *'  he 
''  thoQ^t  it  had  been  settled,  when  the  annuity  was  granted,  but  he  had 
"  been  in  so  much  trouble  since,  that  he  could  not  recollect  any  thing 
"  about  it/'  was  holden  not  to  be  a  sufficient  admowledgment  of  the  d^t, 
to  take  the  case  out  of  the  statute  of  limitations^  and  oug^  not  to  be  left 
to  the  jury,  as  eridence  of  an  admission  of  such  ddit ;  although  the  pbiii* 
tiff  proved  his  bill  was  not  paid  at  die  time  of  granting  the  amraity^. 
So  where;,  in  asiumpni  on  a  promissory  notd,  it  was  proved  that  on  the 
plaintiff's  shewing  the  note  to  die  defendant  within  six  years;,  the  latter 
said,  ''  you  owe  me  more  money;  I  have  a  set-off  against  it;"  this  waa 
holden,  by  two  of  the  judges,  not  to  be  a  sufficient  acknowledgment  within 
six  years,  to  take  the  jcase  out  of  the  statute  of  lindtationa  ^*  And  where 
a  party,  on  being  asked  fer  the  payment  of  his  attomey^a  bill,  admitted 
that  there  had  been  sixdb  a  bill,  but  stated  that  it  had  been  paid  to  the 
deceased  partner  of  the  attorney,  who  had  retained  the  amount  out  of  • 
floating  balance  in  his  hands ;  it  seems  that,  in  order  to  take  the  caas  ant 
of  the  statute  of  limitations,  evidence  is  inadmissihle  te  shew  that  the 
bill  had  never  in  feet  been  paid  in  this  manner^* 

In  atsumpiU  fer  goods  sold  and  delivered,  and  on  the  money  eouits, 
where  the  defendant  had  pleaded  the  general  issue;,  with  the  statute  of 
limitations,  and  paid  money  into  court  generally;  the  court  held,  tiiat 
such  payment  did  not  take  the  case  out  of  the  statute  *•  So,  ia  m  aetiaB 
by  an  executor,  for  the  balance  of  an  account,  a  warrant  of  attocney  given 
by  the  defendant  to  the  testator,  to  confess  a  judgment  fer  such  balance, 
was  holden  not  to  be  sufficient  to  take  the  case  out  of  the  statute  of  limi* 
tations^.  And  where  the  defendant^  on  being  i^pHed  to  fer  payment, 
said,  ''  I  think  I  am  bound  in  honour  to  pay  the  money,  and  shall  da  it 
"  when  I  am  able;"  Lord  Kenyan  ruled,  that  it  waa  a  condifinnal  piia« 
mise  only,  and  that  the  plaintiff  was  bound  to  shew  that  the  defendant 
was  then  of  sufficient  ability  to  pay;  adding,  tibat  it  had  been  ao  ruled 
before,  by  Lord  Chief  Justice  Eyre^.  In  a  kite  case^  the  court  of  Cess*! 
mon  Pleas  were  divided  in  opinion,  whether,  on  a  pramise  to  pay  mkem 
iffahUUy,  made  three  years  after  the  original  canse  of  action  accrued,  and 
within  nx  years  befere  the  commencement  of  the  action,^  it  waa  neoessary 
fer  the  plaintiff  to  prove  the  defendant's  ability.  But,  in  a  subsequent 
case',  where  it  appeared  that  the  defendant,  being  apjdied  to  to  pay  a 
debt  barred  by  the  statute  of  limitations,  said  <' he  should  be  happy  to  pay. 
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if  be  oodU; '' tlM  omrt  lield,  tint  the  pluntiff  muit  diew  the  d^ 

to  pay.    If  a  canae  of  action  aritiiig  from  the  breach  of  a  contract  Acknowledg- 
to  do  an  act  at  a  specific  time,  be  once  barred  by  the  ttotnte  of  limita-  ^^^^^^ 
tionsy  a  anbseqncnt  acknowledgment  by  the  party,  that  he  broke  the  con- 
tTMt,  will  not  it  aeeniB  take  the  caae  out  of  the  statute*. 

In  Older  to  shew  that  the  action  was  commenced  in  doe  tune,  a  bill  of  CommencenMnt 
MkUOtwex  or  UuUai  m  the  King's  Bendi^^  or  a  capias  qitare  clauiumfre^  of  acUomwhau 
gif  in  the  Common  Pleas^  is  as  effectual  as  an  original  writ :  and  suing 
out  a  iatakam  capias  ad  reipomdendmm  is  a  geod  commencement  of  an 
action  lyy  original^.  In  proceeding  against  a  peer  of  the  realm,  corpora* 
(km,  or  kumdredore  on  the  statute  7  8lS  Geo.  IV.  c.  31.  an  original  writ 
mat,  in  both  coorts,  be  sued  out  for  aroiding  the  statute:  And  where  a 
wKmbar  of  the  House  of  Commons  is  defendant,  the  plaintiff  must  proceed 
ht  that  porpooe,  either  by  suing  out  an  original  writ,  and  getting  it  re- 
tomed  wUttl;  or  by  biU  and  summons,  &c.  on  the  statute  12  &  13  W. 
lU.  c  &  }  S  'I  An  aUaehment  of  priTilege  is  holden  to  be  a  geod  com- 
■eneement  of  the  suit ',  at  the  suit  of  an  attorney,  even  though  it  be  in- 
frrmal^ :  Bot  an  aiiaekment  of  priyilege,  in  the  King's  Bench,  is  not  a 
wtinnnnce  of  a  bill  of  Middlesex,  so  as  to  avoid  the  statute'*  And,  in 
the  Gommon  Pleas,  an  original  writ  of  quare  clausumjregii,  npon  which 
DO  proceedings  were  had,  cannot  be  connected  with  another  writ  of  the 
same  nature,  subsequently  issued  K  As  against  an  attorney  or  officer  of 
tbe  court  of  King's  Bench,  or  a  prisoner  in  the  actual  custody  of  the  mar- 
ahal  of  that  court,  the  statute  can  only  be  avoided,  by  filing  a  bUl  with  the 
ckik  of  the  declarations,  in  the  King's  Bendi  office ;  which  bill  may  be 
filed  in  vacation,  as  well  as  in  term-time^  In  the  Common  Pleas,  the  bill 
sgainat  an  attorney  ia  filed  in  the  Prothonotaries'  office ;  and  to  avoid  the 
ststnte  of  limitations,  it  may,  it  seems,  be  filed  in  vacation  ".  If  a  plaint 
be  levied  in  an  inferior  court,  in  due  time,  and  then  it  be  removed  into 
the  King's  Bench  by  habeas  corpus,  and  the  plaintiff  declare  there  de  novo, 
and  the  defendant  plead  the  statute  of  limitations,  the  plaintiff  may  reply, 
and  shew  the  plaint  in  the  inferior  court,  and  that  will  be  sufficient  to 
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avoid  the  statute  *.     In  the  Exchequer,  the  suing  out  of  process  is  con- 
sidered as  the  commencement  of  proceedings  by  information^  within  the 
statute  of  limitations  *>. 
Time  allowed  to       If  an  executor  take  out  proper  process  in  assumpsit,  \vithin  a  year  after 

the  death  of  his  testator^  the  six  years  not  being  ekpsed  before,  though 
they  expire  within  that  period,  yet  it  wiU  be  sufficient  to  take  the  case 
out  of  the  statute  ^  So,  if  assumpsit  be  brought  in  proper  time,  but  the 
plaintiff  or  defendant  die  before  judgment,  and  the  six  years  run,  his 
executor  or  administrator  may  notwithstanding  bring  a  fresh  action  ^ ; 
provided  he  does  it  recently,  or  within  a  reasonable  time.  What  shall  be 
deemed  a  reasonable  time,  in  this  case,  is  a  matter  of  considerable  doubt, 
and  there  are  various  opinions  in  the  books  upon  the  subject.  In  Spencer's 
case  S  it  is  said  to  be  entirely  in  the  discretion  of  the  court.  In  another 
case  it  is  said,  that  heretofore  they  used  to  allow  half  a  year,  but  that  was 
held  to  be  too  long,  and  therefore  they  allowed  but  thirty  days  ^.  In  a 
third  case,  a  year  was  said  to  be  a  reasonable  time ' :  And  this  opinion 
was  adhered  to  in  a  subsequent  case^,  in  analogy  to  that  part  of  the 
statute,  which  authorizes  the  party  to  bring  a  new  action,  within  a  year 
after  the  reversal  of  the  judgment,  by  writ  of  error  ^,  &c.  But  whatever 
may  be  the  precise  rule  upon  this  subject,  it  seems  that  if  a  new  action  be 
brought  within  half  a  year  after  the  abatement  of  the  former,  it  would  bo 
sufficient  to  avoid  the  statute ''. 


Things  required       Previous  to  the  commencement  of  an  action,  it  is  sometimes  necessary 
fore  action  ^^^  ^^  intended  plaintiff  to  make  a  request  or  demand,  or  to  give  notice  to 

brought.  the  opposite  party,  for  completing  the  cause  of  action ;  and  af^er  it  is  com- 

pleted, some  things  are  required  to  be  done,  before  the  action  is  brought. 
A  formal  demand  is  necessary,  before  an  action  can  be  maintained  against 
overseers,  for  the  surplus  arising  fit)m  a  distress  for  poor's  rates,  under  the 
statute  27  Geo.  II.  c.  20.  §  2  K  And,  in  order  to  maintain  an  action  for 
the  recovery  of  an  attorney's  bill  for  fees  and  disbursements,  at  law  or  in 
equity,  it  is  in  general  necessary,  by  the  statute  2  Geo.  II.  c  23.  §  23.  that 
it  should  be  signed  by  the  attorney,  and  delivered  to  the  party  to  be 
charged  therewith,  a  month  at  least  before  the  action  is  commenced. 
Notice  of  action,       A  notice  of  action  is  also  in  some  cases  required  to  be  given,  to  the  party 

or  parties  against  whom  it  is  intended  to  be  brought,  in  order  to  give  them 

*  1  Sid.  828.  1  Lev.  liS.  S.  C.  1  Ld.  <  1  Ld.  Raym.  4Si.  1  Lutw.  266.  &  C 
Raym.  663.  2  Salk.  424.  2  Ld.  Raym.  881.  and  see  6  Edw.  IIL  82.  b.  Willcs,  267.  (a). 
2  Str.  719.  2  Ld.  Raym.  1427.  S.  C.  ^2  Str.  907.  Fitzgib.  170.  289.    1  Bar- 

^  Forrest,  1 10.  and  see  2  Price,  116.  nard.  K.  B.  S3b,  S.  C 

*  Bui  iVu  iVi  160.  »  Cro.  Car.  294. 

^  2  Salk.  426.  Bui.  Ni.  Pri,  150.  ^  Cowp.  738.  740.  and  see  BaUantine^  on 

*  6  Co.  10.  the  sUtute  of  limitations,  156.  166. 

M  Ld.  Raym.  283.  1  Salk.  393.  S.C.  and  1  4  DowL  &  RyL  18L   2  Barn.  &  Cses. 

see  1  Lutw.  297.  682.  S.  C. 
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an  opportnnitj  of  tendering  amends*.  Thus,  by  the  statute  24  Geo.  II. 
&  44.  it  is  enacted,  that ''  no  writ  shall  be  sued  out  against,  nor  any  copy 
'^  af  any  process  at  the  suit  of  a  subject  shall  be  served  on,  any  justice  of 
"  the  peace,  for  any  thing  by  him  done  in  the  execution  of  his  office,  until 
notice  in  writing  of  such  intended  writ  or  process  shall  have  been  de- 
livered to  him,  or  left  at  the  usual  place  of  his  abode,  by  the  attorney  or 
agent  for  the  party  who  intends  to  sue  or  cause  the  same  to  be  sued  out 
or  served,  at  least  one  calendar  month  before  the  suing  out  or  serving 
die  tame ;  in  whidi  notice  shall  be  clearly  and  explicitly  contained  the 
emse  of  action,  which  such  party  hath  or  daimeth  to  have  against 
sncii  juadoe  of  the  peace :  on  the  back  of  which  notice  shall  be  indorsed 
die  name  of  such  attorney  or  agent,  together  with  the  place  of  his  abode; 
'^  who  shall  be  entitled  to  have  the  fee  of  twenty  shillings  for  the  pre- 
paring  and  serving  such  notice,  and  no  more  ^  And  no  evidence  shall  be 
pcnmtted  to  be  given  by  the  plaintiff,  on  the  trial,  of  any  cause  of  . 
aetion,  except  such  as  is  contained  in  the  notice  ^ 
It  has  been  deemed  sufficient,  to  entitle  a  justice  to  the  benefit  of  this  Wbennecetnry, 
ttatule,  that  he  conceived  himself  to  be  acting  as  a  justice,  though  what  ^^ 

he  did  was  not  in  the  regular  execution  of  his  office  ^»  And  accordingly, 
the  lord  of  the  manor,  who  was  also  a  justice  of  the  peace,  was  held  to  be 
entitled  to  a  month's  notice  of  action  against  him,  for  taking  away  a  gun 
ia  the  kovise  of  an  unqualified  person  *.  So,  one  magistrate  who  had  oom- 
Biitted  tlie  mooter  of  a  bastard  to  prison,  for  not  filiating  the  child,  was 
fadden  to  be  entitled  to  the  notice  of  action  required  by  the  statute,  though 
by  tke  18  Elix.  c  3.  $  2.  jurisdiction  over  the  subject  matter  is  given  to 
two  magiatr&tes  '.  And  where  a  justice  of  the  peace  does  an  act  under 
ookur  of  hia  office,  though  he  exceed  his  jurisdiction,  he  is  entitled  to 
netiee,  before  an  aetion  can  be  brought  against  him*:  but  where  he  does 
notaet  et^ioreqficii,  a  notice  is  unnecessary  K  And  no  notice  is  necessary, 
to  sopportan  action  against  a  person,  for  the  penalty  given  by  the  statute 
18  Geo.  II.  c  20.  for  acting  as  a  justice,  without  a  proper  qualificadon '. 
Hie  notioe  to  «  justice  of  the  peace  must  express  the  nature  of  ihewrii  Fonn  of  notice. 
«pf90oesr  intended  to  be  sued  out,  as  well  as  of  the  cause  qf  action  ^ :  And 
vhoe  the  notice  was  not  indorsed  with  the  place  of  abode  of  the  attorney, 

but  eondnded  thus — ^*  Given  under  my  hand  at  Durliam,  this day  of 

*  &C.  it  was  deemed  insufficient  ^     But  a  notice  to  a  magistrate 


*  AppcDd.  Chap.  L  S  1,  Ac  iV.J?.  The 
>Efereim»  are  to  the  snefOh  edhioD  of  the 
ftmHeai  Farms,  which  were  originally  'm-' 
^fafkeA  WM  9n  AppendtM  to  the  Pmetice^  and 
ne  lefierRd  to  accordingly  throughout 

*  Bird  ▼.  Gmutan,  E.  24  Geo.  III.  K.  B. 
2  Out.  Bcp.  469.  S.  C.  andjee  8  East,  113. 
9 Eait, Mfi.  8  Campb. 248.  SMaule&Sel. 
na  8  Piriee^  IM.  10  Moore,  08.  8  Bing. 
4e8.aa8BiBg.78.  PVi,Sl. 


•8H.BUc.114. 

t  9  Rast,  864.  8  Cunpb.  199.  n. 

*  1  Bam.  &  Cret.  18.  8DowL&RyL4S. 
&  a  and  lee  1  Car.  &  P.  469.  466.  n.  669. 

^  8  Ban.  &  Cret.  789.  4  DowL  &  RyL 
88S.  S.  C.  6  Bam.  &  Cres.  361.  Ante,  80. 

>  Holt  iVi.  iVi.  468. 

k  7  Dumf.  &  East,  631. 

1  Taylor  y.  Fenwick,  M.  83  Geo.  III.  K. 
B.  7  Dumf.  and  East,  636.  8  Bos.  &  PuL 
663.  (a).  S.  C  cited. 
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need  not  specify  iheybrm  of  acdon  intended  to  be  Immglit:  Itissuffident 
if  it  state  the  writ  or  process^  and  the  cause  of  actisn* :  and  in  stating  the 
cause  of  action,  it  is  sufficient  to  inform  the  defendant  substantially  of  the 
ground  of  complaint  \  Where  notice  of  action  is  given  to  a  magistrate, 
under  the  24  G^.  II.  c  44.  it  is  sufficient^  in  indorsing  the  attorney's 
name,  to  put  the  initial  only  of  his  christian  name,  with  his  surname,  and 
place  of  abode,  in  words  at  length  ^ :  And  where  the  notice  was  signed 
T.  and  W,  A*  Williams,  the  names  of  the  attomies  for  the  plaintiff  being 
Thomas  Adams  Williams  and  William  Adams  Williams,  it  was  deemed 
sufficient^.  The  attcnmey  giving  the  notice,  may  describe  himself  gene- 
rally of  the  town  in  which  he  resides,  as  '^  of  Birmingham*/*  or  "  Boiion 
^'  enle  Moor^:"  though  where  he  described  himself  in  the  notice  as 
of  a  place  in  London,  which  in  fact  was  in  Westminster,  it  wasboldento  be 
fatal  s. 
Notice  of  action,  In  like  manner,  by  the  statute  28  G^  III.  c.  37*  §  25  K  ^  no  writ  or 
custonu,  or  ex-  ''  process  shall  be  sued  out  against  any  officer  of  the  customs  or  excise,  or 
<^  ^*  against  any  person  or  persons  acting  by  his  or  their  order,  in  his  or  their 

''  aid,  for  any  thing  done  in  the  execution  or  by  reason  of  that  or  any 
''  other  act  or  acts  of  parliament  then  in  force,  or  thereafter  to  be  made, 
*'  relating  to  the  said  revenues,  or  either  of  them,  until  one  calendar  month 
^  next  after  notice  in  writing  shall  have  been  delivered  to  him  or  them, 
''  or  left  at  the  usuid  jdace  of  his  or  their  abode,  by  the  attorney  or  agent 
^  lor  the  person  or  persons  who  intends  or  intend  to  sue  out  such  writ  or 
'^  process  as  aforesaid ;  in  which  notice  shall  be  clearly  and  explicitly 
**  contained  the  cause  of  action,  the  name  and  place  of  abode  of  the 
^  person  or  persons  in  whose  name  such  action  is  intended  to  be  broo^t, 
**  and  the  name  and  place  of  abode  of  the  said  attorney  or  agent  ^ :  and 
**  that  a  flee  of  twenty  shillings,  and  no  more,  shall  be  paid  fiir  the  pie- 
Officertof  army,  '^  paring  and  serving  of  every  such  notice."  And,  by  the  statute  6  Geo. 
rinluL  Stiu^       ^^*  ^  ^^'  §  ^*  A  similar  notice  is  required  to  be  given,  previously  to  the 

commencement  of  an  action  against  any  officer  of  the  army,  navy,  or  mo- 
vines,  or  against  any  person  acting  under  the  directicm  of  the  commis- 
sioners of  his  majesty's  customs,  for  any  thing  done  in  the  execution  of,  or 

*  2  Cimpb.  196.  forgery.    Sed  quaref  and  tee  7  Dvmf.  ft 

>» 5  Bam.  &  Aid. 887.    IDowL&Byl.  East,  884^  5. 

497.  S.  a  and  lee  M'CIeL  &  T.  469.  but  ^4,  BarD.&  Cies.  681.  6  Dowl.  &  ByL 

tee  8  Chit.  Rep.  678.  685.  2  Car.  &  P.  887.  S.  C 

*7TauiiL68.    8  Marsh.  877.  &  C    In  «  8  Bot.  &  PuL  651. 

Crooke  y.  Curvy,  JhtHkan  Sum.  Aaaiz.  1789.  '  Crooke  v.  CSmry,  Jhrham  Sum.  Aans. 

2%omcon,  B.  held,  that  the  attorney**  name  1789.hut3nftonMon,B.  there  said,  "Xondsfi, 

and  place  of  abode  beiog  in  the  body,  instead  MancheMto',  or  other  such  laige  town,  gene* 

of  on  tiie  bade  of  the  notice^  was  sufBdent,  rally,  would  not  be  sufficient*^ 

en  the  grounds  of  the  intent  of  the  statute  <  6  Esp.  Rep.  188. 

being,  that  the  justice  might  be  able  to  tender  a  ^q^  we  the  statutes  88  Geo.  IIL  c  70. 

amends  to  the  party  or  his  attomqr,  and  of  J  80. 88.  and  84  Geo.  IIL  sets.  8.  c.  47.  § 

the  case  of  IZor  y.  Migg,  (8  P.  Wms.  419.  I  85.  which  latter  statute,  howeYcr,  is  icpeaM 

Str.  18.)  inwhichawritingontheinsideofa  by  6  Geo.  IV.  c  lOft. 

banknote^  was  holden  to  he  properly  described  i  Append.  Chap.  LS  7>  8,  9. 
as  an  indorsement,  even  in  an  indictment  for 
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byTCMonof  hit  oSoei    OntheformeroftliQsettiteteiitliasbeenholdeii, 
tlitt  Bodee  of  actioa  agftingt  a  oustom-hoiue  offioer,  for  breaking  the 

plaintiff 'a  dwelling  houae  in  C atreet,  in  the  pariah  of  O ,  ia  not 

a  aufidfiDt  aodoe  of  the  plaintiff's  place  of  abode  \ 

An  €xtm  mao,  not  appcMnted  by  the  board  of  ezdae^  ia  holden  to  be  Decinons  on 
CBtitlBd  to  the  beneit  of  the  ttatnU  38  Geo.  III.  e.  37.  §  25. ;  orat  least  "ifj^^^^^ 

"  Ilia  C*  aim  ^   XO« 

he  ia  catitled  to  it,  aa  a  person  acting  under  an  excise  officer,  if  he  be  sent 
ts  aoskia  a  aearch,  dioiif^  no  regular  officer  be  present  ^  And  an  excise 
dfeer  ia  entitled  to  notice,  before  an  action  is  farou^t  against  him>  for  an 
act  aat  warranted  by  his  official  capadtj,  if  done  bond  fide,  in  the  supposed 
csBcnCioaof  hisdutj;  such  aa  the  assaulting  of  an  innocent  person,  whom 
he  swpacU  to  be  a  amuggler  employed  in  running  gooda^ :  for  otherwise, 
he  woold  never  be  entitled  to  notice,  except  in  cases  where  he  did  not 
■sedli<  But  a  conataUe  detaining  a  person  by  directioQ  of  a  cuatom* 
hoon  aSflor,  who  had  himaelf  no  power  to  detain  him,  is  not  within 
thepntoetion  of  the  act,  there  being  no  pretence  that  he  waa  acting 
ajthin  the  aoope  of  his  authority  *.  And  where  a  roTenne  officer,  having 
gooda  aa  ftrfcited,  whidi  were  not  liable  to  seisuie,  takes  a  sum  of 
of  the  owner  to  rdease  them,  an  action  for  money  had  and  re- 
esiwdwilllie  to  recover  it  bade,  thou|^  the  offioer  haa  not  had  a  month's 
aatiea  previoiia  to  bringiag  the  action '.  The  month  begina  the  day  on 
■Udi  the  aotioe  ia  served*;  and  the  action,  we  have  8een^  must  be 
bnng^  within  Mrse  months   (which  are  holden  to  be  Umar  months ',) 

of  it  accrued :  so  that  the  notiee  must  be  served  one  calm* 
et  least  befDre  the  ei^iration  of  three  hmor  montha  from  the 
of  the  eauae  of  actioB. 


The  aftaMte  30  Geo.  III.  c  bdx.  §  184.  directo,  that  the  WeU  India  Notice  to  Tre^ 
Jhck  QmjHa^  shall  sue  in  die  name  of  their  ireamrer,  in  all  acti<ma  by  j^^  ^^  l^ 
or  OS  behalf  of  the  company,  and  that  he  ahall  be  aued  for  die  recovery   ^oa.  Dock 
«r  .^  dri»  «  deououl  .poo,  or  «>f  «>7  damage  <»a»i«.ed  by  the  com.  ^^°°^- 
fmf;  akid{  186.  after  extending  the  protection  of  the  statute  34  Geo.  II. 
f.4^  for  privileging  justices  of  peace,  in  actiima  brought  againat  them  aa 
sad^  to  die  liord  Mayor  and  Aldermen  <tf  Lcmdom,  acting  under  this  act 
hcysnd  the  limita  of  tbe  dty,  directs  that  '' no  action  shall  be  commenced 
^  ifpnat  mnfpermm  orpertom,  for  oay  tkk^  dam  in  jmmumce  or  mnder 
«  esloer  qf  ikk  ad,  until  after  fourteen  daye  uoiioe  in  writing,  or  after 
¥  tender  of  ameada,  &&:"  upon  which  it  has  been  holden,  that  the  trea- 
of  the  eompMiy  ia  a  person  within  the  said  clause  ;  and  being  aued 


*  8  T^ant.  It7.  *  8  Chit.  Rep.  140.  and  tee  6  Barn.  & 

» t  Barflh  R.  tSO.  Cim861. 

«Al)n£  &  BmUL  Jtayr.  J9Mmi,  '  iDurni:  &  Baat,466.aBd  leeSEatt, 

M.18Gctt.IILC.P.a.P.«iidiee  iCtr.  188.   1  Btm.  &  Aid.  48.   8  Btm.  &  Cret. 

fcP.460.li.  4  Bum.  &  Cret.  800.  ODowL  789.  4  DowL  &  RyL  883.  S.  C  aceortf.  but 

k  RjL  251.  8.  C  4  Btm.  &  Cret.  860.  tee  4  Dumf.  &  Baat,  658.  «em&.  coiilni. 

Be^^er  BeaA,  J.  heii  not  entidad  to  no-  *  3  Durnf.  &  Eatt,  688. 

tin^fbrnyeoDilaralacl.  ^JfUefW. 

<  At  Xi— wnv^  X  8  aadfe  B.  888.  and  *  6  Durnf:  &  Eatt,  884.    8  lioere,  1285. 

tee  9  BmI,  888.  8  Ompli.  848.  lBiog.807.&a 
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ior  an  act  done  by  tlie  company,  which  induced  an  injury  to  the  plaintiflTs^ 
was  entitled  to  snch  notice  before  the  action  brought  *.    And  there  are 
simikr  provisions  in  the  act  relating  to  the  London  Dock  company  ^. 
By  the  building  act  ^  "  no  action  or  soit  shall  be  commenced  against 
any  person  or  persons,  for  any  thing  done  inpursoanoe  of  that  act^  until 
twenty  one  days  after  notice  in  writing,  of  an  intention  to  brii^  snch  ac« 
tion  or  suit,  has  been  given  to  the  person  or  persons  against  whom  it 
shall  be  brooght."    And,  by  the  statute  43  Geo.  III.  c  99.  §  70.  for 
consolidating  the  provisions  in  the  acts  relating  to  the  duties  under  the 
management  of  the  commissioners  for  the  aflhirs  of  taxes,  **  no  writ  w 
process  shall  be  sued  out,  for  the  commencement  of  any  action  or  snit, 
against  any  person  or  persons,  fin*  any  thing  done  in  pursuance  of  that 
act,  or  any  act  for  granting  duties  to  be  assessed  under  the  regulations  of 
'^  that  act,  until  oit^  calendar  month  next  after  notice  in  writing  shall  have 
been  delivered  to,  or  left  at  the  usual  place  of  abode  of  such  person  or 
persons,  by  the  attorney  or  agent  for  the  intended  plaintiff  or  plaintifis  ; 
in  which  notice  shall  be  clearly  and  completely  contained  the  cause  and 
'^  causes  of  action^  the  name  and  place  or  places  of  abode  of  the  intended 
plaintiff  or  plaintiffB,  and  of  his  or  their  attorney  or  agent :  and  no  evi- 
dence shall  be  given,  on  the  trial  of  such  action  or  suit,  of  any  cause 
or  causes  of  action,  other  than  such  as  is  or  aro  contained  in  such  notice." 
It  is  not  necessary  to  give  a  notice  of  action  on  this  statute^  where  os- 
sumpsit  is  intended  to- be  brought,  for  money  had  and  received^  to  recover 
the  amount  of  an  excessive  chai^  made  by  the  defendants  as  coUectors, 
on  a  distress  £ct  arrears  of  taxes^.    And  a  sheriff,  who  levies  arrears  of 
taxes,  under  48  Geo.  III.  c  141  *.  is  not  entitled  to  notice  of  an  action  to 
be  brought  against  him^  for  any  thing  done  under  the  provisions  of  that 
act  f. 

By  the  statute  57  Geo.  III.  c  99.  $  40.  '^  no  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process,  at  the  suit  of  any  infwrmer,  be 
served  upon  any  spiritual  person,  for  any  penalty  or  forfeiture  incarred* 
'^  under  any  of  the  provisions  of  that  act,  until  a  notice  in  writingof  snch 
intended  writ  or  process  shall  have  been  delivered  to  him,  or  left  at 
the  usual  or  last  place  of  his  abode,  and  also  to  the  bishop  of  the  dio- 
cese,  by  leaving  the  same  at  the  r^stry  of  his  diocese,  by  the  attorney 
or  agent  for  the  party  who  intends  to  sue  or  cause  the  same  to  be  sued 
out  or  served,  one  calendar  month  at  the  least  before  the  suing  oat  or 
serving  of  the  same ;  in  which  notice  shall  be  clearly  and  explicitly  con- 
"  tained  the  cause  of  action,  which  such  party  hath  or  daimeth  to  have, 
and  the  penalty  or  penalties  for  which  such  person  intends  to  sue  ;  and 
on  the  back  of  which  notices  respectively  shall  be  indorsed  the  name  of 
such  attorney  or  agent,  together  with  the  place  of  his  abode:  and  no 
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*  5  East,  115.  ind  see  Holt  Nl  PrL  27. 
7  Taunt.  1. 

*»  39  &  40  Geo.  III.  c.  xlrii.  §  160,  61. 

«  14  Geo.  III.  c  78.  5  100.  and  tee  4 
Barn.  &  Cres.  869.    6  DowL  &  RyL  S60. 


S.C. 
^  I  Barn.  &  Aid.  42. 
«  No.  V.  Rule^  2. 
'  8  Moore,  400.  1  Fuig.  869.  S.  C 


OF  THB  DEMAND^  &C.  33 

'<  mA  nodoe  shall  be  given  before  the  first  day  of  April,  in  the  year  next 
after  any  sach  penalty  or  penalties  shall  have  been  incurred/'     By   Agtinit 


coni" 


the  slatate  6  Geo.  IV.  c  16.  §  41.  "  no  writ  shall  be  sued  out  against,  ?!J^"*"  "^ 
oopy  of   any  process  served  on   any  commissioner  qf  bankrupt. 


4€ 


£ar  any  thing  by  him  done  as  such  commissioner,  unless  notice  in 
"  wn6ng,  of  such  intended  writ  or  process,  shall  have  been  delivered  to 
«  iiig^  Qf  left  at  his  usual  place  of  abode,  by  the  attorney  or  agent  for  the 
^  party  intending  to  sue,  or  cause  the  same  to  be  sued  out  or  served,  at 
**  least  one  calendar  month  before  the  suing  out  or  serving  the  saipe  ; 
'^  and  andi  notice  shall  set  forth  the  cause  of  action  which  such  party  has 
"  «  cfaums  to  have  against  such  commissioner ;  and  on  the  back  of  such 
**  notioe  akall  be  indorsed  the  name  of  such  attorney  or  agent,  together 
**  witk  tke  place  of  his  abode,  who  shall  receive  np  more  than  twenty 
^  AflKiy  £n  preparing  and  serving  such  notice."  And,  by  §  42.  ''  no 
"  wuek  jiiintiff  shall  recover  any  verdict  against  such  commissioner,  in 
"  way  CMO  ^diere  the  action  shall  be  grounded  on  any  act  of  the  defendant 

',  unless  it  is  proved  upon  the  trial  of  such  action,  that 
was  given  as  aforesaid ;  but  in  default  thereof,  sudi  com- 
shall  recover  a  verdict  and  costs  as  thereinafter  mentioned  * ; 
'^  md  no  evidence  shall  be  permitted  to  be  given  by  the  plaintiff,  on  the 
"  tntl  of  any  such  action,  of  any  cause  of  action,  except  such  as  is  con- 
*  tnned  in  the  notice."  And  lastly,  by  the  statutes  7  &  8  Geo.  IV.  c  Relatire  to  hr- 
S9. }  7^  sod  c  30.  $  41.  '^  notice  in  writing  of  an  action,  for  any  thing  ^^^'  ^ 
in  puTBoance  of  the  acts  for  consolidating  and  amending  the 
relative  to  larceny,  8cc  and  malicious  injuries  to  property,  and  of 
"  Ae  cause  thereof,  shall  be  given  to  the  defendant,  one  calendar  month 
^  at  IcMt  before  the  commencement  of  the  action." 

A  separate  notice  to  each  of  several  persons  intended  to  be  sued  in  tret-  Notice^  bow 
p^at,  haa  been  deemed  sufficient  to  found  a  joint  action  against  all  of  them,  ^*^^°* 
§m  tUii^  done  in  pursuance  of  an  act  of  parliament ;  although  none  of 
l3m  etfaer  persoos,  who  were  afterwards  jmned  in  the  action,  were  named 
ia  the  notiee  to  either  of  them  \  But  where  one  person  acted  as  clerk  to 
two  pnblie  bodies,  and  a  notice  of  action  required  by  statute  was  given, 
sdilnsBtid  to  him  as  derk  to  one  body,  the  cause  of  action  arising  under 
the  sndnrity  of  the  other  body,  the  court  of  Common  Pleas  held  that  the 
notioe  waa  inaoffieient  ^.  And  a  notice  of  action,  under  an  act  of  parliu- 
moit  ^unat  a  Udl^te  keeper,  ''  for  demanding  and  taking  toll,  for  and 
"  in  leipeot  of  certain  matters  and  things  particularly  mentioned  and 
"  exempted  finnn  the  payment  of  toll,  in  and  by  a  certain  ^t  of  parlia- 
"  menty  intituled,  &e."  is  too  uncertain,  and  bad  ^. 

For  the  protecticm  of  constables,  &c  acting  in  obedience  to  the  warrant   Demind  on 
of  a  magistrate,  it  ia  enacted  by  stat  24  Geo.  II.  c.  44.  §  6.  that  "no  T^^^ 

*  See  5  i4b  *2  Chit  Rep.  673.  and  see  6  Bum.  & 

^8Piie^IM.aBdiee6Price»168.  Cres.  125.  7  DowL  &  Ryl  8^10.  &  C. 
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copy  of  war- 
rant. 


Intent  of  these 
provisions,  and 
cases  decided 
thereon. 


€€ 


(€ 


'*  action  shall  be  brought  against  any  constable^  headborough,  or  other 
''  officer,  or  against  any  person  or  persons  acting  by  his  order  and  in  his 
'^  aid,  for  any  thing  done  in  obedience  to  any  warrant  under  the  hand  or 
''  seal  of  any  justice  of  the  peace,  until  demand  hath  been  made  %  or  lefi 
''  at  the  usual  place  of  his  abode,  by  the  party  or  parties  intending  to 
^'  bring  such  action,  or  by  his,  her  or  their  attorney  or  agent,  in  writing, 
*^  signed  by  the  party  demanding  the  same,  of  the  perusal  and  copy  of 
*'  such  warrant,  and  the  same  hath  been  refused  or  neglected  for  the  space 
''  of  six  days  after  such  demand :  And  in  case,  after  such  demand  ai^ 
compliance  therewith,  by  shewing  the  said  warrant  to,  and  permitting  a 
copy  to  be  taken  thereof,  by  the  party  demanding  the  same,  any  actisn 
^'  shall  be  brought  against  such  constable,  &c.  without  making  the  jus- 
''  tice  or  justices,  who  signed  or  sealed  the  said  warrant,  defendant  or  de- 
''  fendants,  that  on  producing  and  proving  such  warrant  at  the  trial  •f 
"  such  action,  the  jury  shall  give  their  verdict  for  the  defendant  or  de- 
''  fendants,  notwithstanding  any  defect  of  jurisdiction  in  such  justice  sr 
justices :  And  if  such  action  be  brought  jointly  against  such  justice  sr 
justices,  and  also  against  such  constable,  &c.  then,  on  proof  of  sudi  war- 
rant, the  jury  shall  find  for  such  constable,  &c.  notwithstanding  such 
defect  of  jurisdiction  as  aforesaid :  And  if  the  verdict  shall  be  given 
against  the  justice  or  justices,  in  such  case  the  plaintiff  or  plaintifis 
"  shall  recover  his,  her  or  their  costs  against  him  or  them  ;  to  be  taxed  in 
^*  such  manner,  by  tl!e  proper  officer,  as  to  include  such  costs  as  the 
'*  plaintiff  or  plaintiffs  are  liable  to  pay  to  the  defendant  or  defendanti^ 
"  for  whom  such  verdict  shall  be  found." 

The  intent  of  these  provisions  was  to  prevent  the  constable  or  othtr 
officer,  when  acting  in  obedience  to  his  warrant  \  from  being  answerable, 
on  account  of  any  defect  of  jurisdiction  in  the  justice :  Therefore,  if  an 
officer  seize  goods,  in  obedience  to  the  warrant  of  a  magistrate,  wh^tr 
that  warrant  be  legal  or  not,  he  cannot  be  sued,  until  a  previous  demand 
has  been  made  of  a  copy  of  it  ^  And  a  constable,  executing  the  warrant 
of  a  justice  of  peace,  if  sued  in  trespass  without  the  magistrate,  is  within 
the  protection  of  the  statute,  and  entitled  to  a  verdict,  on  proof  of  sock 
warrant ;  having  first  complied  with  the  plaintiff's  demand  of  a  pemsitl 
and  copy  of  it,  before  the  action  brought,  though  not  within  six  days  afUr 
such  demand,  as  the  act  directs  \  But  where  a  constable  of  one  bundled 
took  upon  him  to  execute  a  warrant  out  of  his  own  hundred,  directed  to 
the  constable  of  another  hundred  by  name,  "  and  to  all  other  peace  of- 
"  ficers  in  the  county  of  Kent ;"  this  was  holden  not  to  be  a  case  within 
the  protection  of  the  statute  ^    So,  where  goods  were  taken  under  a  war- 
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*  For  the  form  of  the  demand,  see  Append. 
Chap.  I.  §  10,  11. 

*»  3  Bur.  1748.  1  Blac.  Rep.  665.  S.  C. 
S  Esp.  Rep.  226.  8  Maule  &  Sd.  269.  1 
Car.  &  P.  41.  (a). 

'^  8  Bos.  &  Pul.  168.    S  Esp.  Rep.  96. 

s.  a 


^  6  East,  445. 

*  1  H.  Blac.  16.  n.  and  see  S  Banu&  Aid. 
SSO.  but  see  stet  5  Geo.  IV.  c  18.  §  6. 
which  authorizes  constables  to  execute  «rar- 
rants  out  .of  their  precincti^  provided  H  be 
within  the  jurisdiction  of  tlie  jwtkes  glint- 
ing or  backing  the  siune. 


PERUSAL   AND   COPY   OF   WARRANT. 

nut  of  diatrcBs,  granted  by  a  justioe  of  peace  for  |he  county  of  Kent,  di- 
rected to  the  constables  of  the  lower  half-hundred  of  C.  and  G.  in  the 
county  of  Kem,  if  it  turn  out^  thai  the  warrant  was  executed  within  the 
jurisdiction  of  the  cinque  ports^  and  not  in  the  county  of  Kent,  the  con- 
stables who  executed  it  are  not  entitled  to  the  benefit  of  the  statute,  but 
may  be  sued  in  irapass,  without  the  magistrate  being  made  a  defendant  *. 
And  where  the  defendants^  in  order  to  levy  a  poor's  rate  under  a  warrant 
of  distress  granted  by  two  magistrates,  broke  and  entered  the  plaintiffs 
house,  and  broke  the  windows^  &c.  the  court  held  that  they  might  be  sued 
hkirapOMi,  without  a  previous  demand  of  the  perusal  and  copy  of  the  war- 
rant-^. 

b  kas  been  determined^  that  a  churchwarden  or  overseer  of  the  poor.  Demand  oi 
tddng  a  distress  for  a  poor's  rate  S  or  a  gaoler,  receiving  and  detaining  a  ^"^^^" 
priaooer  ^,  under  a  warrant  of  magistrates,  is  entitled  to  the  protection  of  &c 
the  atatnte,  in  having  the  magbtrates  made  defendants  with  him,  in  an  ac- 
tion of  trcMpau.    And  a  constable,  who  merely  acts  in  aid  of  a  parish  of- 
ficer^ in  levying  a  distress  for  poor  rates,  under  a  warrant  of  magistrates 
diieo(ed  to  such  officer,  is  not  liable  to  an  action  of  trespass,  although  a  de- 
maad  waa  duly  made  on  such  constable,  in  pursuance  of  the  statute  *. 
But  an  action  of  replevin  is  holden  not  to  be  an  action,  within  the  meaning 
of  the  statute  '.    And  the  act  extends  only  to  actions  of  trespass,  or  tort : 
Therefore,  where  an  action  for  money  had  and  received  was  brought  against 
an  officer,  who  had  levied  money  on  a  conviction  by  a  justice  of  the  peace, 
the  oonTiction  having  been  quashed,  it  was  holden  that  a  demand  of  a  copy 
of  the  warrant  was  not  necessary  >.     In  cases  to  which  the  act  applies,  if  Kddoncc  c 
the  plaintiff's  attorney  make  out  two  papers  precisely  similar,  purporting      "^  ' 
to  be  demands  of  a  copy  of  the  warrant,  pursuant  to  the  statute,  and  sign 
both  for  his  client,  and  then  deliver  one  to  the  defendant,  the  other  will 
be  sufficient  evidence  at  the  trial  ^. 

The  benefit  of  the  statute  24  Geo.  II.  c.  44.  §  1.  was  extended  to  com-  On  person 
nuisiafiers  of  bankrupt,  by  the  statute  G  Geo.  IV.  c.  16.  §  31.  by  which  {^g^joncn 
it  is  enacted^  that  ''  no  action  shall  be  brought  against  any  person  ap-  bankrupt. 
^  pointed  by  commissioners  of  bankrupt,  for  any  thing  done  in  obedience 
"  to  their  warrant,  prior  to  the  choice  of  assignees,  unless  demand  of  the 
"  perusal  and  copy  of  such  warrant  hath  been  made,  or  left  at  the  usual 
plaoe  of  &bode,  of  such  person  or  persons,  by  the  party  or  parties  intend- 
ing to  bring  such  action,  or  by  his  or  their  attorney  or  agent,  in  writing, 
fligned  by  the  party  or  parties  demanding  the  same,  and  unless  the  same 
*'  hath  been  refused  or  neglected  for  six  days  after  such  demand  :  and  if, 

•  5  East,  ess.  Willes,  668.    7  Dumf.  &  East,  S70.  contra. 

*  2  Bfauk  &  SeL  259.  and  see  2  Bos.  &  «  Bui.  Ni,  Pru  24.  Ante,  SI,  2. 
PuL  156.  6  Bam.  &  Cres.  282.  »»  2  Bos.  &  Pul  89.  and  see  i  Esp.  Rep. 

'  BoL  JVL  iVi.  24.  7  Durnf.  &  East,  270.      203.     Peake's  Evid.  5  Ed.  104.    2  Campb. 

*  1  G(m,  97.  1 10.    7  Moore,  1 12.    8  Brod.  &  Bing.  288. 

•  4  Moor^  465.  S.  C.  I  Car.&  P.  41.  (n).  6  Barn.  &  Cres. 

'  8  Blac.  Rep.  ISSO.  6  Bast,  288.  but  see       894. 
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36  OF   THE   DEMAND^  &C. 

"  after  such  demand  and  compliance  therewith^  any  action  be  brought 
against  the  person  so  appointed  as  aforesaid,  withont  making  the  pe- 
titioning creditor  or  creditors  defendant  or  defendants,  if  living,  on 
producing  and  proving  such  warrant  at  the  trial  of  such  action,  the  jury- 
shall  give  their  verdict  for  the  defendant,  notwithstanding  any  defect  of 
jurisdiction  in  the  commissioners ;  and  if  such  action  be  brought  against 
the  petitioning  creditor  or  creditors,  and  the  person  so  appointed  as 
"  aforesaid,  the  jury  shall,  on  proof  of  such  warrant,  give  their  verdict 
*'  for  the  person  so  appointed,  notwithstanding  any  such  defect  of  juris- 
"  diction ;  and  if  the  verdict  shall  be  given  against  the  petitioning  cre- 
"  ditor  or  creditors,  the  plaintiff  or  plaintiffs  shall  recover  his,  her  or  their 
costs  against  him  or  them,  to  be  taxed  so  as  to  include  such  costs  as  the 
plaintiff  or  plaintiffs  are  liable  to  pay  to  the  person  so  appointed  as 
"  aforesaid." 
Tender  of  debt,        Having  thus  stated  what  is  necessary  to  be  done  by  the  plaintiff,  before 

the  commencement  of  the  action,  it  may  be  proper  to  add,  that  where  it 
is  meant  to  be  defended  on  the  ground  of  a  tender  of  the  debt,  such  tender 
should  be  made  before  the  action  is  brought :  And  a  tender  of  sufficient 
amends  may  be  made,  by  the  statute  21  Jac,  I.  c.  16.  §  5.  in  an  actioiifbr 
an  involuntary  trespass  to  real  property  *. 

•  1  Str.  649. 


C     37     3 


CHAP.  11. 


Qf  the  Jurisdiction  <f  the  Courts  <^  King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  in  per- 
soiTAi.  Actions  ;  and  of  the  Judges,  Advocates,  and 
Offic£R8  of  the  Courts. 

1  HE  CSomt  of  King's  Bench  has  an  original  jurisdiction  in  actions  for  Jurisdiction  of 

.  .  o  *  K.  B.  in  ngr 

trnpinet  w  et  armis,  oonunitted  in  Middlesex,  or  other  county  where  the  ^^j,^  ictioni! 
conrt  cits  * :  and  it  has  by  degrees  acquired  a  jurisdiction^  which  it  ezer- 
OKt  bj  origmai  writ,  against  peers  of  the  realm^  and  members  of  the  house 
cf  ooniinons :  and  against  corporaiionSf  and  hundredors  on  the  statute  7 
&  8  Geo.  IV.  c.  31. ;  and  in  all  personal  actions,  brought  against  any 
penon  not  being  a  prisoner  in  the  actual  custody  of  the  marshal,  nor  pri- 
Tikged  as  an  aUomey  or  officer  of  the  court.  It  has  likewise  jurisdiction 
by  kill,  an  all  personal  actions,  brought  against  prisoners  in  the  actual  cus- 
tody of  the  marshal,  or  persons  who  have  put  in  bail  upon  a  cepi  corpus, 
or  kaheoB  corpus,  and  who  are  «till  for  this  purpose  supposed  to  be  in  cus- 
tody ^  On  which  latter  ground,  the  court  is  enabled,  by  a  fiction,  to  hold 
pka  by  bill,  in  all  personal  actions  whatever ;  for,  by  feigning  a  complaint 
of  trespass,  over  which  the  court  has  an  inherent  jurisdiction,  the  plaintiff 
is  allowed,  when  the  defendant  is  brought  in  on  such  complaint,  to  waive 
or  abandon  it,  and  to  exhibit  his  bill  and  declare  against  him  as  a  prisoner, 
in  any  other  species  of  injury  ^.  This  court  has  also  jurisdiction  in  all 
penonal  actions,  brought  by  or  against  its  attornies  and  officers  ^ ;  who  are 
entitled  to  sue  therein  by  attachmetu  of  privilege,  and  must  be  sued  by 
bill:  An4  members  of  the  house  of  commons  may  be  sued  therein  by  bill 
andsommons,  &c.  in  consequence  of  the  statute  12&  13  W.  III.  c.  3. 

The  coort  of  Common  Pleas  has  a  concurrent  jurisdiction  with  the  court  Jumdiction  of 

...         .  ,     J      C.  P.  in  pcrw 

of  King's  Bench,  in  all  personal  actions.     This  jurisdiction  is  exercised,  sonal  actiont. 
fiist,  by  original  writ,  issuing  out  of  Chancery ;  which  however  is  seldom 
issued,  except  where  it  is  necessary  in  consequence  of  a  writ  of  error,  after 

»  Trye^tjuMjUtsarii,  28.  800,  &c  S  Blac.  Com.  42.  2  H.  Blac.  271. 

k  j^  jj,  299,  SCO.     And  see  further,  as  to  the  juris- 

*  R.  E.  15  Geo.  IL  ftg.  1.  K.  B.   Cowp.  diction  of  the  King's  Bench  in  personal  ac 

455.    And,  for  an  account  of  the  jurisdiction  tions,  by  original  writ,  Steph.  PL  4,  6.  by 

a  gencialar  the  court  of  Kbg*f  Bench,  and  Ktf,  W.  62,  &c  and  by  attachment  of  pri- 

of  ibat  is  particular  wluch  it  exerdset  in  civil  vilege,  Id,  58. 

«tioa8  by  M(;  lee  SiiL  LecL  XXXIL  p.  -  4  In*t.  71,  2.  2  H.Blac  270.  299. 
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OP   THE   JURISDICTION   OF   THE   COURTS. 


In  real  and 
mixed  actions, 
&c. 


Jurisdiction  of 
K.B.&CP.in 
removing  ac- 
tions from  in- 
ferior courts. 


By  attachment. 


Jurisdiction  of 
Exchequer  of 
Pleas. 


Privileges  in 
Exchequer. 


a  judgment  by  dcfiault :  Secondly,  by  writ  of  capias  quare  clausum  /regit, 
which  supposes  an  original  to  have  issued,  and  is  the  ordinary  mode  of 
commencing  actions  in  this  court :  Thirdly,  by  attachment  of  privilege, 
at  the  suit  of  attornies  and  officers  of  the  court :  and  fourthly,  by  bill 
against  attornies  and  officers,  or  members  of  the  house  of  commons*. 
This  court  has  also  jurisdiction,  exclusive  of  the  iCing's  Bench,  in  all  real^ 
and  the  greater  part  of  mixed  actions :  and  writs  of  habeas  corpus,  and 
prohibition,  may  be  moved  for  therein,  as  well  as  in  the  King's  Bench ; 
though  it  is  more  usual  to  move  for  the  writ  of  habeas  corpus  in  the  latter 
court. 

It  should  also  be  observed,  that  personal  actions  are  either  commenoed 
originally,  by  the  means  which  have  been  stated,  in  the  courts  of  King^s 
Bench  and  Common  Pleas ;  or  are  removed  thither  from  inferior  ooorts, 
by  writ  of  certiorari  or  habeas  corpus  before  judgment,  or  by  writ  of  error 
after  judgment,  from  such  as  are  of  record ;  or  by  writ  of  pone,  recordari 
facias  loquelam,  or  accedas  ad  curiam,  before  judgment,  or  by  writ  of 
false  judgment  afterwards,  from  such  as  are  not  of  record:  and  both 
courts  have  the  power  of  punishing  their  own  officers,  or  other  persons, 
for  a  contempt,  by  attachment. 

The  court  of  Pleas,  in  the  Exchequer,  is  holden  before  the  barons^; 
and  has  jurisdiction  of  all  causes  which  concern  the  king^s  profit  or  re- 
venue S  as  of  debts  or  duties  to  the  king  ^ ;  and  of  matters  which  relate 
to  tenures  of  the  king  in  capite,  as  of  an  honour  or  manor  %  &c.  or  whidt 
concern  the  lands,  rents,  franchises,  hereditaments,  goods  and  chattels  of 
the  king  ^.  So,  one  who  is  indebted  to  the  king,  may  sue  his  debtor  itf 
the  court  of  Pleas  in  the  Exchequer,  upon  a  suggestion  of  quo  minus,  &e. 
or  that  he  is  thereby  the  less  able  to  satisfy  his  majesty,  the  debts  which 
he  owes  to  him  s.  And  the  court  of  Pleas  has  jurisdiction  in  all  personal 
actions,  where  the  plaintiff  or  defendant  has  privilege  as  an  officer  or  mi- 
nister ^,  or  the  defendant  is  a  prisoner  ^  of  the  court.  But  the  phdntiff 
cannot  proceed  in  this  court  by  original  writ ;  and  therefore  the  defendant 
cannot  be  outlawed  therein  ^. 

There  are  three  sorts  of  privilege  in  this  court :  First,  as  debtor ; 
secondly,  as  accountant ;  and  thirdly,  as  officer  of  the  court.  Against  tbe 
first  of  these,  any  man  who  hath  a  special  privilege  in  another  court,  as  an 
officer  of  the  court  or  attorney,  shall  have  his  privilege.  But  if  an  ao« 
countant  b^n  his  suit  here,  no  privilege  shall  be  allowed  elsewhere ;  be- 
cause he  has  a  special  privilege,  by  reason  of  his  attendance  to  pass  his 
account,  in  which  the  king  hath  a  particular  concern.    The  same  holds 


*  See  further,  as  to  the  jurisdiction  of  the 
Common  Pleas  in  personal  actions,  \jy  ori- 
ginal writ,  Steph.  PI,  4,  5.  by  attachment  of 
privilege,  Id,  58.  and  by  InU,  Id,  52,  &c. 

»>  4  Inst.  109. 
""  Id,  112. 

*  Id.  103.  no.  Il«.  2  Inst.  551. 
*i  lost.  110, 


f  4  Inst.  1 12.  2  Inst  551.  and  see  the  sta- 
tute S3  Hen.  VIII.  c.  89.  §  66,  7. 

'  2  Inst  551.  4  Inst  1 12.  Plowd.  t08.  o. 

«»  Id,  ibid, 

*  2  Inst  551.  and  see  Com.  Dig.  tit 
Courts,  D.  2. 

^  I  Pricey  S09. 
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with  TCgaid  to  an  officer  of  the  court :  If  he  commence  a  suit  here^  no 
prifikge  in  another  court  shall  prevail  against  him ;  because  his  attend- 
here  is  requisite,  and  his  privilege  here  is  first  attached  by  com- 
his  suit.  But  when  the  accountant  has  finished  his  account^  and 
rtduoed  it  to  a  certainty,  so  that  it  is  become  a  debt,  then  he  is  only  privi- 
l^ed  as  a  general  debtor.  So,  a  servant  to  an  officer  or  minister  of  the 
court  has  no  privilege  against  a  privileged  person  elsewhere  *.  And  ac- 
eordin^jj  where  the  plaintiff,  as  debtor  to  the  king,  and  treasurer  of  the 
asvj,  exhibited  his  bill  in  this  court,  and  the  defendant  pleaded  his  pri- 
vilege, as  one  of  the  six  clerks  in  Chancery,  under  the  great  seal ;  Hale, 
diief  faanm,  and  the  court  held,  that  a  general  privilege  as  debtor,  will 
sot  hflid  against  a  special  privily;  but  against  a  general  privil<^  it 
wSLi  and  a  privilege  as  accountant  will  hold  against  a  special  privilege 
inaaoAar  court,  as  officer  of  the  court  or  otherwise ;  though  it  be  not  al- 
leged, tiiat  he  has  entered  upon  his  account :  and  in  this  case  the  plaintiff, 
being  treasurer  of  the  navy,  is  eo  ipso  an  accountant  in  the  Exchequer  ^ : 
But  it  most  be  averred,  that  he  is  present  in  court  on  his  account  ^. 


Tkejmdget  of  the  courts  of  King's  Bench  and  Common  Pleas  arc,  in  JudgM  of  K.  B. 
eonrty  the  Lord  Chief  Justice,  created  by  writ,  and  three  puisne 
created  by  letters  patent;  who,  by  the  stotute  12  &  13  W.  III. 
&  %  bold  their  places  quamdiu  bene  se  gesserint,  and  not,  as  formerly, 
iunme  heme  placUo.   In  the  court  of  Pleas  in  the  Exchequer,  the  judges  Barons  of  Ex- 
are  tbe  Chief  Banm,  and  three  puisne  barons,  who  are  created  by  letters 
patent';  and  were  formerly  barons  and  peers  of  the  realm*.    And,  by 
dbe  statute  1  Geo.  III.  c  23.  enacted  at  the  earnest  recommendation  of 
die  king  bimself  from  the  throne,  the  judges  are  continued  in  their  offices 
Airing  their  good  behaviour,  notwithstanding  any  demise  of  the  crown, 
(nUdi  was  formerly  holden^  immediately  to  vacate  their  seats,)  his  ma- 
jesty having  been  pleased  to  declare,  that  he  looked  upon  the  independence 
sad  upri^tness  of  the  judges,  as  essential  to  the  impartial  administration 
«f  JBStioe  ;  as  one  of  the  best  securities  of  the  rights  and  liberties  of  his 
snbjeets  ;  and  as  most  conducive  to  the  honour  of  the  crown  s. 
Be&re  the  making  of  the  stotute  1  &  2  Geo.  IV.  c.  16.  a  practice  had  Sitting*  of 

*^  ^  *  judges  of  K*  B. 

prevailed^  for  the  judges  of  the  court  of  King's  Bench  to  sit  in  Serjeants  |„  bank,  out  of 
bm  Hall,  some  days  previous  to  the  commencement  of  Hilary,  Easier,  and  **""• 

*  Hardr.  S85.  «  Com.  Journ.  8  Mar.  1761.    And  for 

*  Haidr.  316.  and  see  Bro.  Abr.  tit  Prv-  the  talcaiei  of  the  chief  justices  of  the  Kings 
iA»t,  16.  25.  1  Lutw.  44.  46.  Sty.  Rep.  Bench  and  Common  Pleas,  see  sUt.  6  Geo. 
8S9.  W.  Jmi.  S88.  2  Salk.  546.  IV.  c.  82,  8.  and  for  those  of  the  Master  of 

*  Bro.  Ahr.  th.  Britf,  342.  and  see  Man.  the  Rolls,  Vice-Chancellor,  Chief  Baron  of 
IjL.Pr.  143,  4.  Steph.  K.  5.  53,  4.  69,  60.  the  Exchequer,  puitne  judges  and  barons, 

*  fifad.  MS.  4  Init.  1 17.  see  stat  6  Geo.  IV.  c.  84.     And  for  the  jo- 

*  4  InaL  108  M  marg,  and  see  Com.  Dig.  larks  of  the  judges  in  India,  &c.  see  sUt  6 
tiL  CemU,  D.  10.  Geo.  IV.  c  85. 

'  2  Id.  Baym.  747. 
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Michaelmas  terms,  and  hear  special  arguments  on  demurfers,  writs  of 
error,  special  verdicts,  special  cases,  and  new  trials,  &c.  upon  wliich  they 
delivered  their  (pinions,  except  in  cases  reserved  for  farther  consideration, 
and  judgment  was  afterwards  formally  pronounced  in  the  following  term*. 
By  the  ahove  statute,  the  judges  of  the  court  of  King^s  Bench  were  en- 
abled and  required,  for  the  dispatch  of  matters  depending  in  the  said  court, 
to  sit,  at  certain  times  therein  mentioned,  before  Hilary,  Eattar,  and 
Michaelmas  terms  respectively:  But  that  statute  was  repealed  by  the 
3  Geo.  IV.  c  102.  which  authorizes  his  majesty,  ''  by  warrant  under  his 
sign  mannal,  directed  to  the  judges  of  the  said  court,  to  direct  and  re- 
quire the  judges  of  the  said  court,  or  any  two  or  more  of  them,  to  meet  at 
Setjeanu  Inn  Hall,  Westminster  Hall,  or  some  other  convenient  place 
to  be  by  them  appointed,  on  such  and  so  many  days  in  the  vacation  or  in- 
terval between  any  terms,  as  to  his  majesty  shall  seem  fit  and  proper^ 
for  the  dispatch  of  such  matters  as,  at  the  end  of  the  term  mentioned 
in  such  warrant,  may  be  depending  in  the  said  court,  whether  on  the 
crown  or  plea  side  thereof:  which  warrant  shall  be  made  and  issned  ten 
days  at  the  least  before  the  end  of  the  term  preceding  the  vacatioo 
''  mentioned  in  such  warrant,  for  the  meeting  of  the  judges  for  the  dis- 
patch of  business  as  aforesaid ;  and  the  issuing  of  such  warrant  shall, 
three  days  before  the  end  of  the  said  term,  be  openly  and  paUidy,  in 
^'  the  said  court  of  King's  Bench,  notified  and  declared,  and  be  after- 
wards published  in  the  London  Gazette:  And  when  and  so  often  as 
any  such  warrant  shall  be  made  and  directed  to  the  judges  of  the  said 
court,  the  same  judges,  or  any  two  or  more  of  them,  are  anthoriaed  and 
required,  unless  prevented  by  illness,  public  business,  or  other  reasoo- 
**  able  cause,  to  meet,  in  pursuance  of  such  warrant,  for  the  dispatch  of 
*'  audi  matters  as  aforesaid,  or  of  so  much  and  such  parts  thereof  as  may 
appear  to  such  judges  chiefly  to  require  dispatch,  and  as  may  be  then 
most  conveniently  dispatched,  and  to  hear,  decide  and  pronounce  roles, 
orders,  and  judgments  thereupon ;  which  rules,  orders,  and  judgments, 
shall  be  drawn  up  and  entered  of  record,  either  of  the  term  last  past 
"  before  the  pronouncing  thereof,  or  as  of  the  term  then  next  ensuing,  as 
*'  the  said  judges  shall  direct:  And  that  all  enlarged  rules  to  shewcans^ 
"  which  may  be  pronounced  or  drawn  up  by,  or  by  the  direction  of  the 
said  court,  for  shewing  canse  in  any  term  next  after  any  of  sudi  sit- 
tings directf^l  by  such  warrant  as  aforesaid,  shall  be  deemed  and  taken 
^^  to  be  rules  to  shew  cause,  as  well  at  such  sittings,  as  in  the  term  then 
''  next  following,  and  may  be  heard  and  decided  in  such  sittings  aocord- 
"  ingly :  Provided,  that  nothing  therein  contained  shall  alter  or  afilect  the 
**  return  of  any  writ,  either  mesne  or  judicial,  or  require  any  return  of 
''  such  writ,  or  appearance  thereto,  before  the  day  therein  mentioned  V 

*  )  MaMle  &  Sd.  SOi.  (a).    2  Mauk  &  1  Bars.  &  Cres.  S88.  (a).  657.  (a).  2  Btfn. 

Sel.  1.  (a).  I  Barn  &  AM.  1.  (a).  218.  (a).  &  Crei.  1 12.  (a).  S  Bam.  &  Crw.  17a  (a). 

2  Barn,  h  Aid.  2.  (a),  and  see  7  Taunt  192.  738.  (a).    6  DowL  &  RyL620.  (a).  4  Bam. 

»•  For  the  first  warrant  issued  on  tliis  sta-  &  Cres.  899.  (a).  S  Bam.  &  Crai.  797-  (a). 

lute^  see  2  DowL  &  RyL  iS9.  (a),  and  see  6  Bam.  &  Crei.  268.  (fl). 
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• 

TUs  aetof  parlkment  is  to  be  oonstrued  libendlj,  for  the  dispatch  of  bu« 
sinesi;  and  therefore  it  has  been  holden,  that  an  affidarit  sworn  during 
tarn,  la  soffident  to  bring  the  subject  matter  before  the  court,  as  ''  a 
**  matter  depending  in  the  court/'  within  the  terms  of  the  act,  and  the 
king'a  warrant  founded  thereon  *. 

The  judges,  upon  their  circuks,  sit  by  virtue  of  ^ve  sereral  authorities:  Sittiiigt  of 
1.  the  oonunisaion  of  the  peace :  2.  a  commission  of  oyer  and  terminer :  ^!?^^  ^°  ^' 
3b  a  cnmmissiim  of  general  gaol  delivery:  4.  a  oommissiim  of  oisize,  di- 
rected to  the  justices  and  Serjeants  therein  named,  to  take  (together  with 
tlieir  aswristrn,)  asnzcs  in  the  several  counties,  that  is,  to  take  the  verdict 
«f  a  peculiar  species  of  jury,  called  an  auite,  and  summoned  for  the  trial 
if  iamded  diqmtes :  5.  their  authority  at  nin  prius  is  by  the  commissiim  of 
iniae  ^,  being  annexed  to  the  office  of  justices  of  assize,  by  the  statute  of 
Wcaliik  3.  (13  £dw.  I.)  c.  30.  which  empowers  them  to  try  all  questions 
of  bdtf  kning  out  of  the  courts  at  Westminster,  that  are  then  ripe  for  trial 
by  jury  '•  And,  by  a  late  act  of  parliament',  "  whenever  it  shall  happen 
"  that  the  commissions,  under  which  the  judges  sit  upon  their  circuits, 

*  afaaU  not  be  opened  and  read,  in  the  presence  of  <me  of  the  quorum  com- 
miasioiiers,  at  any  place  specified  for  holding  the  assises,  on  the  very 
day  appointed  for  such  purpose,  it  shall  and  may  be  lawful  to  open  and 
read  the  same,  in  the  presence  of  one  of  the  quorum  commissioners 
dieran  named,  on  the  following  day,  or,  if  such  following  day  shall  be 

*  a  Sutday,  or  any  other  day  of  public  rest,  then  on  the  succeeding  day ; 
**  and  aach  opening  and  reading  thereof  shall  be  as  effectual,  to  all  intents 
**  and  perpoaea,  as  if  the  same  had  been  opened  and  read,  in  the  presence 
"  ^iout  of  the  quorum  commissioners,  on  the  very  day  appointed  for  that 
"  puxpooe^  and  shall  be  deemed  and  taken  to  be  an  opening  and  reading 

"  thaeof>  on  the  day  for  that  purpose  appointed :  and  all  records  and  t 

•*  other  proceedings,  under  or  relating  to  any  commission,  which  may  be 

"  opened  and  read  by  virtue  of  that  act,  shall  and  may  be  drawn  up,  en- 

"  teredy  and  made  out,  under  the  same  date,  and  in  the  same  form,  in  all 

**  Rspecta,  as  if  such  commission  had  been  opened  and  read  on  the  day 

"  mffnalkj  appointed  for  that  purpose :  Provided,  that  the  judges  and 

'*  qaontm  commissioners  are  directed  and  required  to  have  such  commia-* 

"  umm  opened  and  read,  on  the  very  days  appointed  for  that  purpose,  un- 

"  km  the  same  shall  be  prevented  by  the  pressure  of  business  elsewhere, 

''  or  by  aome  unforeseen  cause  or  accident.'' 

The  advocates,  or  counsel,  who  next  claim  our  attention,  are  of  two  spe-  Advocates,  or 
des  or  degrees;  barristers,  and  Serjeants.     Before  a  student  can  be  called  j^^igites  pre. 
to  the  bar,  it  is  requisite  that  he  should  be  a  member  of  ^re  years  standing,  vious  to  being 
at  one  of  the  four  principal  inns  of  court ;  unless  he  has  taken  the  d^ee 
of  Master  of  Arts,  or  Bachelor  of  Laws,  at  one  of  the  universities  of 
Orfard,  Cambridgef  or  Dublin  ;  in  which  case  three  years  standing  will  be 
sofident;  and  he  must  keep  at  least  twelve  terms,  by  dining  in  commons, 
or  being  present  at  least /our  days  in  every  term ;  that  is  to  say,  two  days 

•  7  DowL  &  EyL  382.  *^  S  BUc.  Com.  69. 

("  2  Sdk.  464.  «» 3  Geo.  IV.  c  10. 
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lA  each  of  two  separate  full  weeks  in  each  tenn :  And,  unlests  a  certificate 
be  produced,  of  his  being  a  member  of  the  college  of  advocates  in  Scotland, 
or  member  of  one  of  the  said  universities  of  Oxford,  Cambridge,  or  Dublin, 
he  must  make  a  deposit  of  £100^  previously  to  his  entering  into  commons. 
Taking  oaths  of  which  is  allowed  him  on  being  called  to  the  bar :  And,  after  being  called, 
^^^'^"^    ^     he  must,  within  six  calendar  months,  take  the  oaths  of  allegiance  and  su- 
premacy, and  subscribe  the  declaration  against  popery ;  or,  if  a  roman 
catholic^  the  declaration  and  oath  prescribed  by  the  statute  31  G^  III.  c 
32.  in  one  of  the  courts  at  Westminster,  or  at  the  general  or  quarter  sessions 
of  the  place  where  he  shall  reside ;  which  oaths  may  be  taken,  and  the 
declarations  subscribed,  in  the  King's  Bench,  before  a  single  judge,  in  the 
bail  court  ■. 
Serjeants.  Serjeants  at  law  are  appointed,  or  called,  at  the  pleasure  of  the  king. 

May  be  called      by  writ  issuing  out  of  Chancery:  And,  by  a  late  act  of  parliament^,  his 

majesty  may,  in  vacation,  cause  a  writ  to  be  issued,  directed  to  any  barris- 
ter, calling  him  to  the  degree  of  a  serjeant  at  law ;  and  such  persons  as 
his  majesty  may  be  pleased  to  call,  are  authorized  to  take  upon  themselves 
King*8  counsel,    that  office,  in  vacation.     From  both  the  above  degrees,  some  are  usually 

selected,  to  be  his  majesty's  coimscl  learned  in  the  law ;  the  two  principal 
of  whom  are  called  his  attorney,  and  solicitor-general.    And  a  custom  has 
of  late  years  prevailed,  of  granting  letters  patent  of  precedence,  to  sndi 
barristers  as  the  crown  thinks  proper  to  honour  with  that  mark  of  distinc- 
tion ;  whereby  they  are  intitled  to  such  rank  and  pre-audience,  as  are 
assigned  in  their  respective  patents ;  sometimes  next  after  the  king^s  at- 
torney-general, but  usually  next  after  his  majesty's  counsel  then  being. 
These  (as  well  as  the  queen's  attorney  and  solicitor-general  ^)  rank  pro- 
miscuously with  the  king's  counsel,  and  together  with  them  sit  within  the 
bar  of  the  respective  courts.     The  king's  counsel  have  a  standing  salary, 
and  cannot  be  employed  in  any  cause  against  the  crown,  without  special 
licence ;   but  those  who  have  merely  patents  of  precedence  receive  no 
salaries,  and  are  not  sworn ;  and  therefore  are  at  liberty  to  be  retained  in 
causes  against  the  crown  ^, 
Pre-audience  of       By  a  mandate  of  his  late  majesty  *,  the  king's  attorney  and  solicitor- 
sdkSiOT  generaL  general  are  now  to  have  place  and  audience,  before  the  king's  premier 
General  order  of  seijeaut ;  and  the  following  may  be  considered  as  the  order  of  precedence, 
precedence.         ^  pre-audience,  which  obtains  among  practisers :    1.  The  king's  attorney- 
general  :   2.  The  king's  solicitor-general :    3.  The  king's  premier  serjeant, 
(so  constituted  by  special  patent)  :  4.  The  king's  ancient  serjeant,  or  the 
eldest  among  the  king's  Serjeants:  5.  The  king's  advocate-general:  6.  The 
king's  Serjeants :  ?•  The  king's  counsel,  or  those  who  have  patents  of  pre- 
cedence, with  the  queen's  attorney  and  solicitor-general :  8.  Serjeants  at 
law:   9.  The  recorder  oi London:    10.  Advocates  of  the  civil  law;  and 
In  Exchequer,     lastly.  Barristers.     In  the  court  of  Exchequer,  two  of  the  most  ezperi- 

•  SUt  1  Geo.  IV.  c  55.  §  4.  •»  S  Blac.  Com.  27,  8. 

t»  6  Geo.  IV.  c.  95.  «U/>cc.  1811. 

'  Scld.  tiu  hon,  1.  (i,  7. 


6t  TH*  OFFICERS  OF  THE  COUIlTS.  43 

cnoed  bmristen,  called-  the  posttnan,  and  tihe  tubman,  (from  the  phices  in 
wfaidb  iSkey  sit,)  have  also  precedence  in  motions*. 

The  oficers  of  the  court  of  King's  Bench,  on  the  crotwi  side,  are  the  Officers  of  K.R 
clerk  qf  the  cnnwf  ^  or  king's  coroner  and  attorney,  usually  called  the  ^  "***"  *****' 
metier  of  the  crown  office,  who  holds  his  place  fbr  life,  by  letters  patent 
under  the  great  seal,  and  has  the  appointment  of  the  secondary,  clerk  of  the 
tales,  ezBimner,  calendar  keeper,  derk  of  the  grand  juries,  and  clerks  in 
court;  and,  on  the  plea  side,  the  prothonotary,  or  chuf  clerk  for  enrolling  On  plea  tide. 
pleas,  in  civil  causes  depending  between  party  and  party,  and  particularly 
If  hiU^ ;  the  tecondary,  or  deputy  to  the  chief  derk,  usually  called  the 
mmer  of  the  King^s  Bench  office,  and  his  assistant;  the  derk  of  the 
treasmiy^  ;  the  keeper  of  the  writs  and  records  of  the  court,  commonly 
eded  the  custOB  hrevium  *,  who  has  annexed  to  his  office,  the  making  up  of 
naxiMiifnisi  prius,  except  in  Middlesex  ;  the  filacer^,  exigtnter,  and  clerk 
of  the  msilaxories  s,  for  proceedings  by  original  writ ;  the  signer  of  writs,  and 
seiner  of  bills  of  Middlesex ;  the  clerk  of  the  rules;  the  clerk  of  the  papers^; 
the  derk  of  the  declarations ;  the  derk  of  the  common  bails,  posteas,  and 
estreais;  the  derk  of  the  dockets,  commitments,  and  satisfactions  ;  the  derks 
of  the  inner  and  upper  treasury ;  the  clerk  of  the  outer  treasury ;  the  derk 
fdnidprius  in  London,  and  other  cities,  and  on  the  several  circuits ;  the 
derk  of  nisi  prius  for  Middlesex  ;  the  derk  of  the  errors;  and  bag  bearer, 
on  the  plea  side  of  the  court. 

Before  the  making  of  the  statute  6  Geo.  IV.  c.  82.  the  several  offices  of  Offices  of  K.  B. 
eUrfderlc,  derk  of  the  treasury,  and  custos  brevium,  and  filacer,  exigenter,  ^^ 
and  derk  of  the  outlawries,  of  the  court  of  King's  Bench,  were  in  the  gift 
of  die  Lord  Chief  Justice  of  the  same  court,  and  deemed  to  be  saleable  by 
lim,  as  and  when  the  same  from  time  to  time  became  vacant ;  and  the 
several  offices  of  derk  of  the  rules  on  the  plea  side,  derk  of  the  papers  on 
tile  plea  side,  derk  of  the  declarations,  derk  of  the  common  bails,  estreats, 
andposfeof,  and  derk  of  the  dockets  of  the  same  court,  were  in  the  gift  of 
the  said  chief  derk,  and  deemed  to  be  saleable  by  him ;  and  the  several 
offices  of  derks  of  the  inner  and  outer  treasury,  derks  of  nisi  prius  in  Lon^ 
inM,  and  other  dties,  and  on  the  several  circuits,  and  bag  bearer,  on  the 
pka  side  of  the  same  court,  were  in  the  gift  of  the  said  custos  brevium,  and 
deemed  to  be  saleable  by  him ;  and  the  said  several  offices  were  held  for 
the  fespeetive  lives  of  the  persons  then  holding  the  same,  (or  for  the  life 
of  the  survivor  of  two  persons,  where  the  office  was  then  vested  in  two  per- 
sons,) and  the  emduments  thereof  were  derived  entirdy  from  the  fees 
ptyaible  by  the  suitors  of  the  same  court ;  and  some  thereof  were,  and  for 

*8BlacCoiii.28.  •  1  Lev.  1.  1  Sid.  74. 

^  Siiov.  F.  C  111.  and  see  Cas.  temp,  ^  This  officer  is  appointed  to  sign  original 

TUb.  97.                              ^  writs,  and  aD  writs  and  process  issuing  there- 

^  1  Ch.  Oai.  SO.  Show.  P.  C  ill.  Skin.  on,  before  the  appearance  of  the  defendant. 

8M.  R.  H.  SO  Oir.  II.    R.  H.  SI  Car.  II.  and 

'  ThU  officer  b  required  to  appoint  a  per-  R.  E.  SI  Car.  II.  K.  B.    See  also  R.  M. 

son  to  attend  ia  the  treasury,  that  the  clerks  15  Car,  I.  K.  B.  and  Trye'n  jus  fiL  per  tot, 

may  have  access  to  the  rolls.    R.  T.  1656.  *  Tryc,  in  jtref, 

re^if.  S.  K.  BL  »»  1  Vent.  296.  2  Mdd.  95.  S.  C. 
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Offices  no  longer  many  yean  past  had  been^  executed  by  deputy*:  But  now,  by  the  above 
S^bKi^va-  statute \  it  is  enacted,  that  "  the  said  offices  of  chitf  clerk,  clerk  of 
cant;  and  fu-  ff  the  treasury,  and  custos  brevium,  and  filacer,  exigenter,  and  derk  of  the 
menu^ulated  *'  outlawries/  shall  firom  and  afiter  the  passing  of  that  act,  and  the  said 
by  sut.  6  Geo.     tt  geveral  offices  thereinbefore  mentioned  to  be  in  the  gift  of  the  said  chief 

"  derk,  shall  from  and  after  the  time  when  the  said  office  of  chief  derk 

"  shall  become  vacant,  and  the  said  several  offices  thereinbefore  men- 

"  tioned  to  be  in  the  gift  of  the  said  custos  hrevium,  shall  firom  and  after 

**  the  time  when  the  said  office  of  custos  brevium  shall  become  vacant,  be 

**  disposed  of,  and  all  appointments  to  the  said  respective  offices,  as  they 

*'  may  respectivdy  become  vacant,  shall  be  made,  according  to  the  direc- 

Offices  to  be        «'  tions  of  that  act,  and  not  otherwise :  And  all  and  every  the  persons  to 

son,  and  not  1^*  ^'  be  SO  appointed  to  the  said  several  offices,  shall  continually  execute  the 

f^^^'  "i^*      "  same  in  person,  and  not  by  deputy,  unless  for  some  reasonable  cause  to 

cause.  "  be  allowed  as  thereinafter  mentioned ;  and  every  such  officer  and  his 

*'  deputy,  to  be  appointed  according  to  the  directions  of  that  act,  shall  be 

«'  deemed  and  taken  to  be  a  public  accountable  officer,  to  all  intents  and 

"  purposes,  and  shall  severally  account  for  the  fees  and  emoluments  of  his 

Appointments  to  "  office,  according  to  the  directions  of  that  act.     And  that  all  appoint- 

justioe,  muimdiu  ''  ™dts  to  the  said  several  offices,  to  be  made  by  virtue  of  that  act,  shall 

se  bene  g^mrint.  t<  be  made  by  the  Lord  Chief  Justice  of  the  said  court  for  the  time  being, 

**  by  warrant  under  his  hand  and  seal,  without  any  fee,  gratuity,  or  re« 

"  ward,  to  be  directly  or  indirectly  paid  or  received  for  the  same ;  and 

^'  every  such  appointment  shall  be  made,  and  shall  be  in  such  warrant  ex« 

'*  pressed  to  be  made,  during  the  good  behaviour  of  the  person  appcnnted, 

"  and  for  so  long  time  only  as  the  person  appointed  shall  execute  the  same 

**  in  person :  Provided  always,  that  no  such  office  shall  be  vacated,  by 

''  reason  of  the  officers  not  executing  the  office  in  person,  if  he  shall  execute 

'^  the  same  by  some  deputy  to  be  appointed  by  virtue  of  that  act ;  nor  in 

''  cases  of  occasional  illness,  or  other  like  necessary  cause  of  absence,  not 

Offices  of  clerk    **  continuing  more  than  two  months  at  any  one  time."    And,  by  the  same 

cler?  oTdeciara-  statute  ^,  "  the  several  offices  of  derk  of  the  papers,  and  clerk  of  the 

tions,  to  be  con-  **  declarations,  shall,  so  soon  as  an  appointment  thereto  may  be  made  by 

''  authority  of  that  act,  be  consolidated  into  one  office,  and  be  executed  by 
'*  one  and  the  same  person." 
Master,  and  bis  The  master  and  his  assistant,  and  signer  of  the  writs,  are  appointed  by, 
of  writs,  and  &nd  hold  their  situations,  during  the  pleasure  of  the  chief  derk.  The 
clerk  <^****  chief  justice  has  also  the  appointment  of  the  derk  of  the  errors,  and  derk 
whom  ap-  of  nisi  prius  for  Middlesex,  whose  business  it  is  to  transcribe  ftt^m  the 

^*"  plea  rolls,  the  records  of  nisi  prius  in  that  county,  and  to  examine  and 

seal  the  same,  and  tp  receive  and  file  the  warrants  of  attorney  on  the  plea 
side  of  the  court.  The  three  other  judges  have  the  appointment  of  signer  of 
bills  of  Middlesex  ;  and  each  of  the  judges  appoints  his  own  clerk. 
Officers  of  C.  P.       ^he  officers  of  the  court  of  Common  Pleas  are  the  three  prothonotaries  ; 

the  three  secondaries;  the  filacers;  the  derk  of  the  exigents;  the  derk  of 

•  Sut  6  Geo.  IV.  c.  82.  §  1.  "^  §  8. 

*  §  1, «. 
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tlie  ufentdeatCM  ;  tbe  derk  of  the  autlawriei  ;  the  elerk  of  the  reversal  of 
onthwries ;  the  deric  of  the  long's  wlvcr ;  the  derk  oitiie  jurata;  the  derk 
of  the  Juries;  the  derk  of  the  warrants,  inrolmtjUs,  and  estreats;  the  derk 
of  the  euoins ;  the  derk  of  the  dockets ;  the  derk  of  the  judgments;  the 
derk  of  the  treasury  ;  and  the  derk  of  the  errors. 

Before  the  making  of  the  statute  6  €^  IV.  c  83.  the    several  Offices  of  C.  P. 
offices  <rf  ckUif  and  third  prothonotaries,  clerk  of  the  king's  silver,  derk  ^^^^  "^ 
of  tlie  jstrata,  clerk  of  the  euoins^  derk  of  the  warranU,  enrolments, 
and  estreats,  exigenter,  clerk  of  the  supersedeas,  filacers  for  all  the  counties 
in  Emgland,  and  derk  of  the  errors  in  the  Exchequer  Chamber,  were  ap- 
pointed by  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  were  sale- 
ihle  bf  him,  as  and  when  the  same  from  time  to  time  became  vacant : 
And  the  offices  of  second  prothonotary,  and  derk  of  the  juries,  were  ap- 
pomted  by  the  said  Lord  Chief  Justice,  on  the  nomination  of  the  custos 
hrenmis  ;  for  which  last  mentioned  appointment  the  said  Lord  Chief  Jus- 
tice had  been  deemed  entitled  to,  and  had  always  recdved,  whenever  such 
•ppflintinents  had  been  made,  certain  fees ;  and  each  of  the  three  protho- 
nitariea  of  the  said  court  had  the  appointment  of  one  secondary:  and  the 
Slid  several  offices  were  hdd  for  the  respective  lives  of  the  persons  then 
UdiDg  the  same,  and  the  emduments  thereof  were  derived  entirdy  firom 
die  fees  payable  by  the  suitors  of  the  same  court ;  and  some  of  such  of- 
foes  were,  and  for  many  years  past  had  been,  executed  by  deputy.    But  Offices  no  longer 
now,  by  the  above  statute*,  it  is  enacted,  that  *'  the  said  offices  of  chitf  S^^^^^^ 
**  and  third  prothonotaries,  derk  of  the  kingU  silver,  clerk  of  the  jurata,  cant;  andliitKre 
**  derk  of  the  essoins,  derk  of  the  warrants^  enrolments,  and  estreats,  exi-  |^^2^^ 
''  genter,  deric  of  the  supersedeas,  filacers  for  all  the  counties  in  England,  "^^  ^^^  ^' 
''  and  dak  of  the  errors  in  the  Exchequer  Chamber,  shall  be  disposed 
^  of,  and  all  appointments  to  the  said  respective  offices,  as  they  may  re- 
"  spectively  become  vacant,  shall  be  made,  according  to  the  directions  of 
**  that  act,  and  not  otherwise :  And  all  and  every  the  perscms  to  be  so  ap-  Offices  to  be  ex- 
*'  pointed  to  the  said  several  offices,  shall  continually  execute  the  same  in  ^x^X)Ssi»^ 
"  permm,  and  not  by  deputy,  unless  for  some  reasonable  cause  to  be  allowed  puty,  unless  for 
'^  as  thereinafter  mentioned :  And  every  such  officer  and  his  deputy,  to 
"  be  i^ypointed  according  to  the  directions  of  that  act,  shall  be  deemed 
and  taken  to  be  a  public  accountable  officer,  to  all  intents  and  pur- 
poses, and  shall  severally  account  for  the  fees  and  emoluments  of  his 
office,  aooording  to  the  directions  of  that  act.    And  that  all  appdnt-  Appointments  to 
^^  ments  to  the  several  offices,  to  be  made  by  virtue  of  that  act,  shall  be  ^^J^JZ^ 
**  made  by  the  Lord  Chief  Justice  of  the  said  court  for  the  time  being,  se  bene  gfitsermt. 
by  wanant  under  his  hand  and  seal,  without  any  fee,  gratuity,  or  re- 
ward, to  be  directly  or  indirectly  paid  to,  or  recdved  for  the  same,  by 
the  Lord  Chief  Justice,  or  any  judge  of  the  said  court ;  and  every  such 
appointment,  except  the  a^^Mnntment  of  the  filacers,  shall  be  made,  and 
shall  be  in  such  warrant  expressed  to  be  made,  during  the  good  beha- 
^'  vionr  of  the  person  appointed,  and  for  so  long  time  only  as  the  person 
appointed  shall  execute  the  same  in  person :  Provided  always,  that  no 
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such  office  shall  be  vacated^  by  reason  of  the  officer's  not  execating  his 
office  in  person^  if  he  shall  execute  the  same  bf^^qipie  deputy^  to  be  apr 
pointed  by  virtue  of  that  act ;  nor  in  cases  of  oqq^onal  illness^  or 
^'  other  like  necessary  cause  of  absence^  not  continuing  more  than  tvro 
"  months  at  any  one  time  *." 

"  And  if  any  person  to  be  appointed  by  virtue  of  that  act>  or  of  the 
*^  statute  6  Geo.  IV.  c.  82.  §  l^  2.  shall  demean  himself  in  any  manner 
"  contrary  to  the  true  intent  and  meaning  thereof^  or  otherwise  misbe- 
"  have  himself^  it  shall  be  lawful  for  the  courts  of  which  he  is  an  o^.cer, 
^'  to  hear  and  decide  upon  such  misbehaviour^  and  also  to  hear  and  deter* 
mine  all  complaints  that  may  be  made  against  such  person^  in  a  sum- 
mary way  ;  and^  by  rule  of  the  same  court,  to  order  compensation  tp 
be  made  to  any  person  injured  by  such  misbehaviour ;  or  to  -fine  such 
offender,  or  make  void  his  appointment,  or  punish  the  offender  by  all 
or  any  of  the  ways  aforesaid,  as  to  such  court  in  its  discretion  shall 
"  seem  fit  V 

*'  Provided  always,  that  in  case  any  officer  to  be  appointed  by  virtue  qf 
^'  either  of  the  above  acts,  shall,  by  ill  health  or  other  infirmity,  become 
"  incapable  of  discharging  the  duties  of  his  said  office,  or  shall  £ar  any 
^*  other  reasonable  cause  to  be  allowed  by  the  Lord  Chief  Justice  of  the 
court  of  which  he  is  an  officer,  be  desirous  of  being  relieved  from  the 
discharge  of  the  duties  thereof,  either  permanently,  or  for  a  certain  time 
only,  it  shall  and  may  be  lawful  for  the  said  Lord  Chief  Justice  to  ap- 
point some  fit  and  proper  person  to  act  as  a  deputy  of  such  officer  ;  the 
'^  cause  of  such  appointment  being  always  distinctly  menticmed  and  spe- 
'^  cified  in  the  warrant  of  such  appointment  ^" 

For  the  purpose  of  uniting  the  two  offices  of  chirf  and  third  pi^otho- 
notary  in  the  same  officer,  it  is  enacted  by  the  statute  6  Qeo,  IV.  c  88. 
§  12.  that  "  whoever  shall  be  appointed  to  the  first  of  those  offices  that 
"  shall  become  vacant  after  the  passing  of  that  act,  sh^,  on  the  other  of 
'^  the  said  offices  becoming  vacant,  take  upon  himself  and  .perfprm  the 
"  duties  of  the  other  of  the  said  offices,  and  shall  receive  the  fees  ^aocru- 
**  ing  in  respect  of  the  said  lost  mentioned  office ;  and  shall  retain  out  of 
'^  the  fees  of  the  office  last  becoming  vacant,  so  much  as  the  Lord  Qhief 
*'  Justice  of  the  said  court  of  Common  Pleas,  and  the  lord  high  treasurer, 
or  any  three  or  more  of  the  commissioners  of  the  treasury  for  the  time 
being,  shall  think  a  reasonable  compensation  for  his  additional  trjOoUe, 
and  shall  account  for  and  pay  the  residue  of  such  &es  into  his  nugesty's 
Exchequer,  on  the  first  day  of  every  term :  And  the  said  offices  of  chirf 
and  third  prothonotary  shall,  after  such  union  as  afcHresaid,  be  always 
executed  by  one  officer,  who  shall  be  called  the  chitf  prothonotary  of  the 
court  of  Common  Pleas,  and  who  shall  receive  the  fees  payable  in  re- 
spect of  the  offices  of  chirf  and  third  prothonotary,  and  account  for  the 
same,  in  such  manner  as  may  be  directed  by  the  lord  high  tre^SUT^  or 
commissioners  of  the  treasury  for  the  time  being  ^" 

•  5  8-  '^  irf.  §  4. 

»>  Stet.  6  Geo.  IV.  c.  82,  S.  §  3.  «»  StaU  6  Gto.  IV.  c.  83.  §  12. 
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The  duties  of  the  proihonotaries  sue,  to  attend  the  sitting  of  the  .court  Duties  of  pro- 
at  JVestminstcr  hall^  for  the  dispatch  of  such  matters  as  arise  from  causey  ^  onounes. 
entered  in  their  office* ;  to  inform  the  court  of  the  state  of  such  causes ; 
to  draw  up  general  rules^  for  reguhiting  and  settling  the  practice  of  the 
ooort,  and  the  proceedings  therein ;  and  to  certify  to  the  court  in  matters  of 
practiee,  when  required.     A  great  variety  of  matters  arising  out  of  causes 
are  referred  to  the  prothonotaries ;  who  make  reports  thereon  to  the  court, 
and  also  on  the  examination  of  persons  in  contempt  upon  interrogatories* 
They  enter,  in  books  kept  in  their  office,  the  declarations  filed  and  delivered 
oat  in  all  the  several  causes  passing  through  their  office,  and  also  the  picas 
and  safaaequent  pleadings  between  the  parties,  the  money  paid  into  and 
out  of  oonrt,  the  records  passed  for  trial,  the  entries  of  issues  joined 
betvFeen  the  parties,  the  interlocutory  and  final  judgments  thereon,  writs 
ef  inquiry  and  executions,  the  bills  filed  against  privileged  persons,  and 
the  agpearancfs  to  such  process  as  issues  out  of  their  office.    They  inquire 
into  and  state  the  debt  and  costs  on  bills,  bonds,  mortgages  and  other  se« 
contias  ;  name  and  strike  special  juries,  sign  records  of  niiiprius,  see  that 
all  eomxnon  recoveries  are  carefully  engrossed  on  rolls  of  the  court,  exa- 
•min^j  docketed,  and  placed  in  their  proper  offices,  and  that  the  writs  be- 
longing to  the  same  are  filed  with  the  proper  officer,  and  examine  all  ex- 
emplifications of  such  recoveries  ^     They  have  the  custody  of  all  common 
and  plea  rolls  S  deliver  the  same  out  ^,  and  keep  an  account  of  the  names 
of  the  persons  to  whom  the  rolls  are  delivered  *,  that  they  may  be  en- 
abled to  call  f(Nr  their  return,  and  make  caret  papers  of  the  de&ulters  *,  in 
order  to  enforce  their  being  brought  in,  pursuant  to  various  rules  of  the 
€0Ut  c.     They  keep  an  account  of  all  rolls  received  into  their  office,  after 
the  proper  entries  are  made  thereon ;  keep  dockets  of  all  judgments,  entries, 
of  writs,  and  other  entries,  which  they  carefully  examine  with  the  rolls,  be- 
fore they  are  delivered  to  the  proper  officers,  keep  remembrance  rolls,  in 
whidi  all  rules  made  in  court,  appearances,  and  recognizances  of  bail  on  at-  ' 

tftAwMmtM  of  privilege,  taidpracipa  taken  at  bar  on  common  recoveries,  arc 
.entered.  They  enter  on  a  remembrance  roll,  the  names  of  all  attpmies  sworn 
in  coort,  and  make  certificates  thereof  to  the  clerk  of  the  warrants ;  and 
have  the  costody  of  the  court-books,  in  which  are  entered  the  names  of 
aQ  cansea  on  demurrers,  special  verdicts,  and  other  matters  which  are  to 
be  axgued  in  court,  and  of  causes  which  are  to  be  tried  at  bar,  with  the 
ic^eetive  terms  and  number-rolls ;  and  take  minutes  of  the  judgment  of 
the  ofvort,  in  all  causes  argued  therein.  And  they  regulate  and  allow  costs, 
on  all  judgments,  rules,  and  judicial  orders ;  and  tax  bills  of  costs  between 
attomics  and  their  clients,  and  settle  and  adjust  accounts  implicated  therein. 

*B.T.85Hen.  VL$  I.C.P.    Andfor  actions, 

the  aadeot  fees  peyable  to  the  prothoooU-  <i  IL  £.  12  Jdc.  L  §  2.  R.  M.  1649.  R. 

lies,  tee  the  same  rule,  §  5.  M.  1654.  §  5.  R.  T.  21  Car.  II.  C  P. 

*R.  M.  1664.  §  6.  a  P.  *  U.  E.  34  Car.  11.  reg.  S.  C  P. 

^'R.H.SCbr.  L$8.R.M.  1664.  J  7.  '  Same  rule.  R.  M.  2  Geo.  1.  C.  P. 

R.  E.  84  Cbr.  XL  fcy.  8.  R.  E.  6  W.  &  M.  «  R.  E.  12  Jac.  I.  R.  M.  1649.  rfg.  1.  § 

rtg.t,BLM.tQtail.C.F.  The  plea  rolls  S.  R.  M.  1664.  §  7.  R.  T.  29  Cbr.  IL  r«^. 

.are  io  wuit  aod tbe.commoB  eoes  in  jwr^no/  6.  R.  £.  84  Car.  II.  reg.  8.  C.  P. 
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appointed, 'on 
Tacancy  of  the. 
other,  to  per- 
form the  duties, 
and  receive  oom- 
pensatioii. 


Duties  of 
oondaries. 
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For  these  purposes^  one  of  the  prothonotaries  alternately  attends  at  the 
office  in  term-time,  from  eleven  to  two,  (except  the  first  and  last  days  of 
term,  when  all  attend  the  court ;)  the  others  attending  the  court  during 
the  sitting.  In  the  evening,  all  the  prothonotaries  attend  at  the  office 
from  »ix  to  eight,  and  sometimes  later :  Out  of  term,  they  all  attend  every 
day,  from  eleven  to  /tx;o  o'clock. 

The  secondaries  were  formerly  appointed  for  life,  by  the  prothonotaries, 
each  of  whom  appointed  one.  But,  by  the  statute  6  Greo.  IV.  c  83.  §  13. 
''  no  person  who  shall  hereafter  be  appointed  to  the  office  of  chief  or  third 
**  prothonotary,  or  shall  hold  the  said  two  offices  when  united,  shall  ap- 
**  point  a  secondary;  but  the  secondary  of  such  prothonotary  shall  be  ap- 
pointed by  the  lord  chief  justice  of  the  said  court  of  Common  Pleas : 
and  all  secondaries  so  appointed,  shall  hold  their  <^ce8  during  their 
good  behaviour,  and  shall  receive  such  a  proportion  of  the  aocustomed 
''  fees  of  the  said  office,  as  the  lord  chief  justice  of  the  said  court,  and  tht 
''  lord  high  treasurer,  or  any  three  or  more  of  the  commissionerB  of  the 
treasury  for  the  time  being,  shall  think  reasonable ;  and  shall  aoooont 
for  and  pay  the  residue  into  his  majesty's  Exchequer,  on  the  first  day  of 
''  every  term."  And,  by  §  14.  "  the  person  who  shall  first  be  appointed 
**  secondary,  under  the  provisions  of  that  act,  shall,  when  the  <^ce  of  ae- 
''  condary  to  the  other  prothonotary  appointed  by  virtue  of  that  act  shall  be- 
"  come  vacant,  take  upon  himself  and  perform  the  duties  of  both  ni  the 
'^  said  secondaries,  and  receive  the  fees,  and  retain  out  of  the  same  so  much 
*<  as  the  said  lord  chief  justice  of  the  said  court,  and  the  lord  high  treasorer, 
**  or  any  three  or  more  of  the  conunissioners  of  the  treasury  for  the  time 
''  being,  shall  think  a  reasonable  compensation  for  his  additional  trouble ; 
''  and  shall  account  for  and  pay  the  residue  of  such  fees  into  his  majesty's 
''  Exchequer,  on  the  first  day  of  every  term." 

The  duties  of  the  secondaries  are,  constantly  to  attend  the  court  and  judges 
in  the  treasury,  in  term  time ;  to  read  all  records,  writings,  affidavits,  peti- 
tions, papers  and  exhibits,  produced  upon  motions,  complaints,  or  other  ap« 
plications,  and  to  take  minutes  of  all  rules  and  orders  pronounced  thereoa  ; 
to  take  all  recognizances  in  court ;  to  enter  discontinuances^  commitments  of 
prisoners,  and  satisfactions  acknowledged  upon  record ;  to  amend  reoordsy 
by  order  of  the  court ;  to  administer  the  oaths  appointed  to  be  taken  by 
prisoners,  by  the  acts  of  parliament  for  the  relief  of  debtors  with  respect 
to  the  imprisonment  of  their  persons,  and  to  prepare  assignments  of  such 
prisoners'  goods  and  efiects,  to  be  signed  by  them,  as  directed  by  the  said 
acts,  and  to  draw  up  rules  for  their  discharge.  Upon  trials  at  bar,  it  is 
their  duty  to  copy  the  issues  for  the  judges,  and  to  deliver  four  copies 
thereof,  to  call  the  jury  out  of  and  in  court,  to  read  the  record,  to  call  the 
defendant,  to  read  all  written  evidence,  to  call  the  jury  before  a  verdict  ia 
given,  and  to  record  the  verdict ;  to  take  minutes  of  special  verdicts,  and 
to  draw  up  the  same ;  to  make  two  copies  for  the  plaintiff  and  defendant^ 
and  four  copies  for  the  judges;  to  take  an  account  of  all  fines  and  leoo- 
▼eries,  passed  and  suffered  at  bar ;  and  in  term  time,  after  the  rising  of  the 
court,  to  attend  at  their  respective  offices,  there  to  draw  up  such  rules  and 
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orders  as  have  been  pronounced  in  court,  or  in  the  treasury,  and  enter  the 
same  in  bodes  kept  for  that  purpose  *,  and  make  copies  of  such  rules  or 
OTdera^  if  applied  for ;  as  also  to  enter  all  rules  to  declare,  plead,  reply, 
rejoin,  surrejoin,  rebut,  surrebut,  and  join  in  demurrer,  in  paper,  and 
afterwHrds  to  enter  the  same  in  books ;  to  give  rules  for  attomies,  and 
€lher  offioera  of  the  court,  to  appear  to  bills  filed  against  them ;  to  file  and 
copy  all  affidavits,  papers  and  exhibits,  produced  on  motions,  taxation  of 
eosta,  or  otherwise,  and  all  suggestions  and  proceedings  in  spiritual  courts, 
la  canaes  where  prohibitions  are  applied  for ;  to  examine  persons  in  con- 
tempt upon  interrogatories,  and  to  file  and  copy  such  interrogatories,  and 
tke  deposttiona  taken  thereon.  Their  attendance  is  also  necessary  in  ra- 
catiom  time,  by  themselves,  clerks  or  assistants.  Upon  all  complaints 
by  priaoners  in  the  Fleet  against  the  warden,  it  is  the  duty  of  the 
to  attend  the  judges,  at  such  times  and  places  as  they  may 
Mppmat  to  hear  and  determine  the  said  complaints,  and  to  file  and  read  all 
affdafits  and  exhibits  produced  on  such  attendance,  and  to  draw  up  all 
etden  made  thereupon,  as  weU  as  all  orders  made  by  the  court,  for  the 
Rguktion  of  the  Pieet  prison.  The  secondary  to  the  chirf  prothonotary  ad- 
ndnisten  in  court  the  oaths  of  allegiance,  supremacy,  and  abjuration ;  and, 
if  nqnired,  makes  out  and  signs  certificates  of  persons  having  taken  the 
■Be:  he  also  administers  the  oath  in  court,  to  every  person  who  is  ad- 
antted  an  attorney.  The  secondar}'  to  the  second  prothonotary  enters  in 
a  book  kept  for  that  puipooe,  the  particulars  of  all  fines  acknowledged  at 
tbebar  of  the  eonrt. 

TbeJUaecrs  were  formerly  appointed,  for  the  different  counties,  by  the  Filacers,  how 
cUef  jnatioe,  for  their  lives ;  and  their  several  offices  were  required  to  be  pointed! 
cxecated  In  one  certain  place  ^     But  now,  by  the  statute  6  Geo.  IV.  To  be  appointed* 

4*11         II    4l* 

&  83.  {  15.  reciting  that  the  offices  of  filacers  of  all  the  counties  in  Eng-  ^f^^^  become 
Uad  would  be  executed  better,  and  at  less  cxpeuse,  by  one  person :  and  ^y»nt.  during 

*  jit.1      pleasure  of  chief- 

at  sock  offioea  were  then  hdden  by  many  different  persons,  and  the  whole  justice. 

of  sock  offioea  were  not  likely  soon  to  become  vacant,  that  they  might, 

wken  the  then  present  interests  in  them  should  expire,  be  all  given  to 

ume  ooe  fit  and  prc^r  person ;  it  was  enacted,  "  that  when  the  office  of 

'*  filacer  of  any  county  or  counties  shall  become  vacant,  the  person  to  be 

"  q^ttnted  to  discharge  the  duties  of  such  office,  shall  only  receive  an 

"  i^ipointment  during  the  pleasure  of  the  lord  chief  justice ;  and  that  And  then  the 

"  when  all  the  present  interests  shall  have  vacated  those  offices  by  death  ^cuted  by  the  ' 

"  or  otherwise,  the  lord  chief  justice  of  the  court  of  Common  Pleas  shall  "rae  person,  (to 

,  be  appointed  by 

"  revoke  the  appointments  made  during  pleasure,  and  appoint  some  one  the  chief-jus- 

"  fit  and  proper  person  to  hold  the  united  office  of  filacer  of  all  the  coun-  ^'^  ^aXur." 
*'  ties  of  England f  during  his  good  behaviour  in  the  said  office." 

Hie  duties  of  the  jitoccrj  are,  to  procure  original  writs  to  be  duly  sued  Duties  of  fi- 


ftrtk  and  filed  ^;  to  take  affidavits  of  debt,  in  order  to  hold  to  bail,  and  to 

•  Fonacrly.  it  appean,  they  were  entered  ^  R.  II.  23  Geo.  III.  C.  P. 

iqMm  ranenfanBce  lolb.  B.  M.  1654.$  15.  '  R.  T.  16i9.  C.  P. 

CF. 

VOL.  I.  E 
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file  such  affidavits  when  the  process  is  issued,  and  to  make  office  copies 
of  them,  when  required ;  to  make  out  writs  of  capiat,  alias,  and  pluries, 
and  all  other  incident  process,  before  appearance  of  the  defendant,  in  all 
actions  wherein  process  of  outlawry  lies,  until  the  exigent  is  awarded  * ; 
and  all  writs  of  supersedeas,  upon  any  writs  of  capias  awarded  out  of  their 
own  offices,  and  writs  of  rescous  upon  the  sheriff's  return^;  to  take  and 
file  affidavits  of  service  of  common  process ;  and  file  biUs  against  persons 
entitled  to  privily  of  parliament,  and  make  out  the  subsequent  process 
thereon,  before  appearance ;  to  enter  appearances,  upon  all  writs  issuing 
out  of  their  own  offices  S  and  give  rules  for  the  sheriff  to  bring  in  the 
body' ;  to  attend  the  court,  or  a  judge,  on  taking  special  bail  by  original*: 
to  enter  rec(^nizances  of  bail,  and  make  out  the  first  writ  of  scire  facias 
thereon  ';  to  enter  and  file  writs  of  re.  fa.  lo,  &c.  issuing  out  of  the  oourt 
of  Chancery,  and  returnable  in  the  court  of  Conunon  Pleas,  for  the  re- 
moval of  plaints  from  inferior  courts,  and  to  issue  writs  of  pone  and  dis* 
iringas,  to  compel  appearances  in  such  proceedings ;  and  to  make  out  all 
writs  of  retomo  habendo  upon  nonsuit,  writs  of  second  deliverance,  and 
writs  of  capias  in  withernam,  alias  and  pluries,  before  appearance  <, 
&c. 

The  duty  of  the  clerk  of  the  exigents  is  to  make  out  writs  of  exigent  and 
proclamations,  in  order  to  proceed  to  outlawry;  and  of  the  clerk  of  the 
supersedeases,  to  make  out  writs  of  supersedeas  to  exigents,  quia  improvidi, 
ifc.^,  in  order  to  prevent  persons  from  being  outlawed  or  waived,  against 
whom  exigents  have  issued.  The  office  of  clerk  of  the  outlawries  is  inci- 
dent to  the  office  of  his  majesty's  attorney-general ;  and  usually  executed 
by  his  clerk.  His  duty  is  to  make  out  all  writs  of  capias  utlagatum,  and 
sequestrations  of  ecclesiastical  benefices,  in  personal  actions,  after  the  re- 
turn of  the  exigent.  Inquisitions  taken  on  special  writs  of  capias  uilaga" 
turn,  are  transmitted  into  this  office ;  and  are  here  exemplified,  upon  rolls 
signed  by  the  clerk  of  the  outlawries,  and  then  carried  into  the  office  of 
the  king's  remembrancer  of  the  court  of  Exchequer,  and  there  filed  of 
record ;  and  the  inquisitions  themselves,  and  writs  of  exigent,  are  filed 
with  the  custos  hrevium.  The  clerk  of  the  reversal  of  outlawries  is  ap- 
pointed by  the  prothonotaries,  during  pleasure :  His  duty  is  to  draw  up 
and  enter  the  reversals  of  outlawries  on  remembrances,  and  deliver  certifi- 
cates thereof  to  the  clerk  of  the  outlawries ;  to  make  out  bail-pieces  on 
Cierk  of  juries,  such  reversals,  and  writs  of  supersedeas  when  necessary.  The  derk  of  the 
juries  is  appointed  by  the  custos  hrevium,  for  life :  His  duty  is  to  make 
out  Arats  of  habeas  corpora  juratorum,  for  the  trials  of  issues  in  London 
and  Middlesex,  and  for  the  assizes  in  the  country. 


Duties  of  clerk 
of  ejrigents,  and 
tupertedeaset. 


Clerk  of  out- 
lawries, &c. 


■  R.  M.  16  &  18  EUz.  R.  M.  14  Jac.  I. 
reg,  1.  C.  P.  And  for  the  fees  anciently  pay- 
able to  i\iQfiUic€rs,  for  common  process,  see 
R.  T.  85  Hen.  VI.  §  8.  C.  P. 

^  Same  rules. 

*  R.  M.  14  Jac.  I.  rP5,  1,  2.  R.  E.  84 
Car,  II.  rc^,  8.  C.  P. 


^  Id.  R.  T.  8  W.  &  M.  reg.  1.  C  P. 

*  R.  T.  1  W.  &  M.  Ttg.  8.  a  P.     - 

f  R.  M.  14  Jac,  L  reg,  1.  C  P.  Btmet, 
97. 

s  R.  M.  15  &  16  Elis.  R.  M.  14  Joe.  L 
reg,  1.  C.  P. 

i>  R.  £.  84  Car,  II.  reg,  1.  C  P. 


OF   THE  OFFICERS   OF   THE  COURTS. 


51 


Tbe  datks  of  the  derk  of  the  warrants,  inrolwents  and  estreats,  arc,  to  Clerk  of  war- 
file  warrants  of  attorney  upon  judgments,  issues,  outlawries,  and  writs  of  ^^^  *^' 
covauaU  for  levying  fines ;  and  also  the  warrants  of  attorney  of  sheriffs, 
fiv  the  dififerent  counties  in  England ;  to  stamp  all  judgment-papers  *, 
records  of  nut  prius  ^,  writs  of  pluries  capias  on  outlawries  ^,  and  writs  of 
covenamt ;  to  enroll  deeds,  recoveries,  and  foreign  estreats ;  and  to  file  affi- 
davits of  the  execution  of  articles  of  clerkship,  and  enter  attomies'  certifi- 
cates, ftc  This  officer  may  refuse  to  file  a  warrant  of  attorney,  or  pass  a 
fine,  till  the  attorney  employed  by  the  parties,  has  paid  his  termage  fees  ^. 

Hie  derk  of  the  essoins  is  appointed  by  the  chief  justice,  for  life:  Clerk  of  etaoini. 
Us  duty  is  to  enter  essoins  for  the  tenants  in  real  actions,  (for  it  is  now 
detenuned,  that  no  euoin  lies  in  personal  actions ;)  and  in  case  the  tenant 
be  not  tuoined,  by  the  time  limited  by  the  rules  of  the  court  in  real  ac- 
tioDSy  the  demandant  may  enter  a  ne  recipiatur.  This  officer  is  required, 
by  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.  to  make  an  alphabetical  dog- 
get,  by  the  defendants'  names,  of  all  judgments  for  debt  by  confession, 
&e.  in  the  court  of  Common  Pleas ' ;  and  rolls  belonging  to  the  several 
efioes  of  the  said  court  are  marked,  numbered,  and  delivered  out  by  the 
defk  of  the  essoins  to  the  prothonotaries ;  and  when  the  proper  entries 
are  made  thereon,  they  are  returned  into  his  office,  whence  they  are 
evried,  by  the  derk  of  the  judgments,  to  the  treasury  at  Westminster. 

The  derk  of  the  dockets  is  appointed  by  the  prothonotaries,  during  plea-  Clerk  ofdoekeu. 
sore.  The  daty  of  this  officer  is  to  draw  up,  exemplify,  and  enter  on  the 
raD,  the  admission  of  the  several  officers  of  the  court ;  to  prepare  bail- 
entered  into  to  any  attachment  of  privily,  or  other  bailable  pro- 
■oing  oat  of  the  prothonotaries*  office,  and  attend  the  court  or  a 
judge  therewith,  when  entered  into,  and  when  the  bail  are  justified,  or 
fiah  bail  added,  or  the  defendant  surrendered ;  to  make  copies  of  all  sp&- 
ciil  juries,  named  by  the  prothonotaries,  for  the  plaintiff  and  defendant ; 
tD  make  copies  of  reports  in  court  by  the  prothonotaries,  if  desired,  and  of 
aQ  qwckd  verdicts,  for  the  judges  and  attomies ;  to  make  copies  of  all 
mles  of  court,  from  the  remembrances  of  terms  past ;  to  make  certificates 
«C  dedaratioins  not  being  filed  against  prisoners,  according  to  the  rules  of 
the  ooart,  in  order  to  their  being  discharged ;  to  make  out  certificates  of 
writs  of  recordari  and  false  judgment  not  being  filed  according  to  the 
coarse  of  the  court,  to  enable  the  parties  to  proceed  in  inferior  courts ;  to 
copy,  if  desired  by  the  parties,  all  bills  of  costs,  and  other  papers  pro- 
doced  before  the  prothonotaries,  relating  to  such  bills,  when  taxed ;  to 
attend  the  office  of  the  prothonotaries  daily  during  office  hours,  and  to  do 
the  common  business  bdonging  to  the  office. 

The  derk  of  the  judgments  is  also  appointed  by  the  prothonotaries,  du-  Clerk  of  Judg- 
ring  pleasure.     His  duty  is  to  draw  up  every  final  judgment,  after  inqui- 
sitkm  taken,  verdict  obtained,  or  nonsuit  had  at  nisi  prius,  and  upon  every 
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Clerk  of  trea- 
sury. 


Clerk  of  the 
errors. 


Other  officers. 


Marshal  of 
King's  Bench 
prison,  &c. 


OF   THE   OFFICERS   OF   THE   COURTS. 

demurrerj  issue  of  nui  del  record,  and  role  of  court  * ;  and  to  draw  up  and 
enter  all  the  continuances  necessary  to  the  said  judgments :  and  he  is  di- 
rected, by  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.  to  bring  in  all  the  above- 
mentioned  judgments,  to  be  docketed ;  after  which  he  carries  them  to  the 
treasury  at  Westminster.  He  draws  up  the  award  of  writs  of  elegit  and 
partition,  and  enters  the  same,  with  the  returns  thereof,  upon  the  roll ; 
enters  satisfaction  on  all  judgments,  when  the  same  is  done  by  a  judge's 
order,  and  not  in  open  court ;  and  makes  out  exemplifications  of  any  of 
the  above-mentioned  judgments,  if  applied  for  within  a  year  after  the 
signing  thereof. 

The  chief  justice  for  the  time  being,  is  keeper  and  clerk  of  the  treatmyf 
and  also  clerk  of  the  errors,  of  the  court  of  Conunon  Pleas ;  and  executes 
these  ofEces  by  his  clerks,  who  are  appointed  by  him  during  pleasure.  The 
derk  of  the  treasury  has  the  custody  of  the  records  of  the  court ;  the 
signing  and  sealing  of  records  of  nisi  prius^;  and  the  signing  of  exem- 
plifications, except  of  fines  and  recoveries,  within  two  terms  ^  The  derk 
of  ^e  errors  has  the  allowance  and  receipt  of  all  writs  of  error,  upon 
judgments  in  this  court ;  gives  certificates  thereof;  makes  out  writs  of 
supersedeas;  enters  bail  taken  thereon;  makes  out  writs  of  scirt  facias 
against  the  bail ;  gives  rules  for  bail,  and  for  the  plaintiff  in  causes  to  cer- 
tify the  record ;  makes  transcripts  of  the  records  and  judgments,  and 
transmits  the  same  into  the  court  of  King's  Bench,  &c. ;  signs  nonprosses 
for  not  certifying  the  record ;  and  allows  and  returns  all  writs  of  certiorari, 
directed  to  the  lord  chief  justice,  for  certifying  records  from  thb  court  into 
any  other. 

Besides  the  officers  that  liave  been  mentioned,  there  are  others  who  de- 
rive their  authority  more  immediately  from  the  crown,  namely,  the  mar- 
shal of  the  King's  Bench  prison  ',  and  chief  usher  and  crier  of  the  court, 
in  the  King's  Bench ;  and  the  custos  brevium,  warden  of  the  Fleei  priaoOy 
and  chief  proclamator  to  the  court,  in  the  Common  Pleas ;  and  the  sealer 
of  writs,  for  both  courts.  The  office  of  marshal  of  the  King's  Bench  pri- 
son was  granted  by  king  James  the  first,  in  the  14th  year  of  his  reign,  to 
Sir  William  Smith  knight,  in  fee ;  and  the  appointment  to  that  office,  as 
well  as  of  the  inferior  officers,  continued  in  the  proprietors  of  the  in- 


■  R.  T.  29  Car.  ILrcy.6.  R.T.  IS  Geo. 
II.  r^.  2.  C.  P. 

*>  R.  T.  89  Cbr.  II.  r^.  4.  R.  H.  2  &  3 
Jac.  II.  C.  P.  And  for  the  fees  anciently 
due  to  the  clerk  of  the  treasuiy,  see  R.  T. 
36  Hen.  VI.  §  7.  C.  P. 

«  R.  M.  1654w  §  6.  a  P. 

*  2  Salk.  430.  3  Salk.  320.  S.  C  And, 
for  the  rules  and  orders  made  for  the  better 
government  of  the  King's  Bench  prison,  see 
R.  M.  3  Geo.  II.  R.  T.  19  Geo.  III.  R. 
T.  21  Geo.  III.  R.  H.  67  Geo.  IIL  R.  M. 
68  Geo.  III.  R.  T.  66  Geo.  IIL  1  Bam. 
&  Aid.  728.    2  Chit  Rep.  373.    R.  H.  69 


Geo.  IIL  2  Banu  &  Aid.  403.  2  Chit  Rep. 
374.  2  Bam.  &  Cres.  344.  3  DowL  &  RyL 
690.  S.  C.  R.  M.  7  Geo.  IV.  6  Bam.  & 
Cres.  123.  R.  H.  7  &  8  Geo.  IV.  6  Bam. 
&  Cres.  267.  K.  B.  And,  for  the  feet  pay- 
able by  the  prisoners  therein,  see  R.  Dec.  17. 
1730.  4  Geo.  II.  R.  M.  67  Geo.  IIL  R. 
H.  2  &  3  Geo.  IV.  K.  B.  The  above  rules, 
subsequent  to  those  of  3  &  4  Geo,  IL  are  to 
be  found  in  the  collection  of  rules  and  orders, 
on  the  plea  side  of  the  court  of  Kidg*s 
Bench,  with  which  Mr.  Shartf  the  derk  of  the 
rules,  has  obliged  the  profession. 
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lieritaooe  of  tbe  prison^  till  the  statute  27  Gea  II.  c.  17.  hj  which  the 

office  was  revested  in  the  crown  ;  and  by  that  statute,  the  marshal  has  the 

appointment  of  all  inferior  officers  bdonging  to  his  office,  such  as  the  de- 

pmiy  marshal,  cheplain,  derk  of  the  papers  of  the  King's  Bench  prison, 

snd  derk'of  the  d^ rules;  (which  latter  officers  must  be  resident  within 

tiie  priaon,  or  its  rules  *, )  three  turnkeys  and  four  tipstaffs,  (one  for  each  of 

the  jodgeSy)  &c.    And,  by  a  late  rule  ^  the  marshal  must  also  reside 

within  the  King^s  Bench  prison,  or  the  rules  thereof,  aeoording  to  the 

term*  of  the  above  statute,  §  5.  and  of  his  patent.     The  chief  usher,  and  Chief  usher,  and 

crier  of  the  oourt  of  King's  Bench  holds  his  place  for  two  lives,  by  letters  ^^^'    ^ 

patent  under  the  great  seal ;  and  executes  the  same  by  twadeputy  ushers, 

tnd  two  deputy  criers,  who,  according  to  a  modem  determination  %  are 

eonsidBred  as  distinct  and  independent  officers. 

•  Tlie  office  of  custas  brevium  of  the  court  of  Common  Pleas  was  granted  Cusias  hmmm 

ofC  P 
by  king  Charles  the  second,  by  letters  patent  dated  the  14th  of  December, 

in  tke  S9th  year  of  his  reign,  with  all  profits,  rights  and  privileges  therc- 
mito  bdkmging,  (afWr  the  determination  of  grants  for  lives,  then  subsisting,) 
to  eertain  persons  therein  named,  and  their  heirs  and  assigns,  in  trust 
ftr  tlie  then  earl  and  countess  of  Litchfield,  and  for  the  issue  of  the 
eooBteas  in  tail  ^.  The  persons  at  present  entitled  to  the  office,  acquired 
it  by  inheritance :  and  the  general  business  of  the  office  is  to  record  and 
fife  all  mriginal  and  judicial  writs,  and  inquisitions  taken  by  virtue  of  any 
vA  writs ;  all  pasteas  after  verdicts,  and  fines,  with  the  concords  signed 
by  die  partiea  acknowledging  the  same,  and  the  writs  €ii  dedimus  potestatem 
kntd  ftr  taking  the  acknowledgment  of  such  fines,  with  the  transcripts 
tkraif;  which  fines  are  entered  in  a  book  of  the  same  term  the  respective 
Wfita  of  covenant  are  returnable,  and  the  proclamations  of  such  fines  are 
iadoned  upon  the  captions,  according  to  the  statute ;  to  record  and  file  all 
wiita  of  entry  and  summons,  writs  of  dedimus  potestatem  for  taking  war- 
rnita  of  attorney  thereupon,  and  writs  of  seisin  to  support  recoveries  suf- 
ftred  in  the  said  court ;  to  make  copies  and  exemplifications  of  the  said 
writs  and  records,  when  required ;  and  to  return  writs  of  certiorari,  di« 
ifcled  to  the  eustos  brevium,  for  removing  any  writs  or  other  records  into 
the  court  of  King's  Bench  *. 

The  warden  of  the  Fleet  prison  ^  holds  his  office,  by  letters  patent  from   Warden  of  Fleet 
the  crown,  dnzing  pleasure ;  and  has  the  appointment  of  the  clerk  of  the 
pikers  and  rules  of  the  Fleet  prison,  and  keeper  of  Westminster  hall ;  and 
afeoof  fbnr  tipstaffs,  two  for  the  Common  Pleas,  one  for  the  court  of  £r- 
eheqiser  and  Rolls,  and  another  for  the  court  of  Chancery ;  the  Fleet  being 

■  4  D«ra£  &  EatI,  716.  6  DvlthL  &  East,  '  For  the  rules  and  orders  made  for  the 

&I1.  better  government  of  tbe  Fleet  prison,  and 

^  B.  M.  2  Geo.  IV.  K.  B.  ihe/eei  payable  by  the  prisoners,  see  R.  E. 

•  F^dce*s  Cu.  iVi.  PrL  S  Ed.  «4S.  and  T.  IS  Geo,  I.  Jan.  19.  3  Geo.  Ik   H. 
'  Stet.6  Geo.  IV.  c.  80.  3  Geo.  II.  E.  8  Geo.  IV.  4  Bing.  247.  C. 

*  For  tbe  feet  ancienUy  payable  to  the      P.  and  see  1  H.  Blac.  lOd.    8  Moore,  167. 
eMMcsbnrimm,  see  R.  T.  85  Hen.  VL  §  6.       1  Bing.  265.  S.  C 

a  P. 
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Chief  procla- 
mator,  &c. 


Sealer  of  writs. 


Commitsioneri 
of  treasury  au- 
thorized to  pur- 
chase offices  of 
sealer  of  writs, 
and  cuslos  ifre- 
rmm  of  C.  P. 


Seal  office^  when 
open. 


Sealing  blank 
writs,  &c. 


the  prison  for  all  these  courts.  The  two  tipstaffs  for  the  Common  Pleas 
attend  the  judges  while  sitting  in  courts  and  in  the  afternoon  at  their 
chambers ;  and  out  of  term^  they  attend  there  morning  and  afternoon : 
One  of  them  also  attends  the  lord  chief  justice^  at  the  sittings  of  nisi 
prius  for  London  and  Middlesex.  The  office  of  chief  proclamator^  in  the 
court  of  Common  Pleas^  is  an  hereditary  officc>  claimed  by  descent  in  fee. 
This  officer  has  no  personal  duty  attached  to  his  office ;  but  he  appoints 
four  criers,  one  of  whom  is  also  court-keeper,  and  another  porter  of  the 
court :  They  hold  their  places  for  life ;  and  their  duty  is  to  attend  the 
courts  and  make  proclamations,  &c. 

The  office  of  receiver  general  and  comptroller  of  the  seal  of  the  oonrts 
of  King's  Bench  and  Common  Pleas,  (commonly  called  the  seal  office,) 
was  granted  by  king  Charles  the  second,  by  letters  patent  dated  the  30th 
of  April;  in  the  25th  year  of  his  reign,  (after  certain  estates  tail,  sinoe  de- 
termined,) to  Henry  earl  of  Euston,  afterwards  duke  of  Grqfton,  in  tail  male^ 
This  office  is  now  vested  in  the  duke  of  Grafton^  who  exercises  the  same 
by  deputy ;  and  has  the  sealing  of  all  process,  except  bills  of  Middlesex, 
issuing  out  of  the  King's  Bench  and  Common  Pleas,  and  the  exemplifica- 
tion  of  recoveries  and  judgments.  But,  by  a  late  act  of  parliament  ^  the 
commissioners  of  his  majesty's  treasury  are  authorized  '^  to  treat,  Goa* 
tract,  and  agree  with  the  several  persons  beneficially  entitled  to  the  fees, 
receipts,  and  profits  of  the  said  office,  and  also  of  the  office  of  custos 
hrevium  of  the  court  of  Common  Pleas,  for  the  purchase  of  all  the 
rights,  profits,  privileges  and  advantages  whatever  belonging  thereto, 
'^  for  such  annuity  or  annuities,  to  be  charged  upon  the  consolidated  fund 
'^  of  the  united  kingdom,  as  the  said  commissioners,  or  any  three  or  more 
"  of  them,  shall  think  fit ;  and  from  and  after  the  confirmation  of  the 
said  agreement  by  parliament,  the  rights  and  interests  of  all  persons 
whatsoever,  claiming  or  entitled  to  claim  under  the  said  letters  patent, 
'^  shall  cease  and  determine :  And  the  said  annuity  or  annuities  so  to  be 
granted,  shall  go  and  be  paid  from  time  to  time  to  such  person  or  peisons, 
as  would  have  been  entitled  to  the  fees,  profits,  and  advantages  of  the 
"  said  offices  respectively,  under  the  said  letters  patent,  in  case  that  act 
'^  had  not  been  passed.'' 

The  seal  office  is  required  to  be  open  from  eleven  in  the  morning  till  txoo 
in  the  afternoon,  and  from^r^  to  seven  in  the  evening,  durii^  term,  and 
for  ten  days  afler  every  issuable  term,  and  one  week  after  every  other  term  ; 
and  from  eleven  in  the  morning  till  three  in  the  afternoon,  at  all  other 
times  ^.  It  was  formerly  usual  to  seal  blank  writs ;  but  an  inoonvenience 
having  attended  this  practice,  it  was  ordered  that  for  the  future,  no  print- 
ed blanks  or  other  writs  should  be  sealed,  before  the  same  were  regularly 
made  out  and  filled  up  ^ :   And,  by  several  old  rules  of  court  •,  no  sign* 


€C 


€C 


a 


€t 


« 


€t 


€C 


€€ 


•  Stat.  «  Geo.  IV.  c.  89. 

"  R.  T.  54  Geo.  III.  K.  B.  3*  Maule  & 
Sel.  I6S.  2  Chit.  Rep.  879.  6  TViunt  702. 
1  Marsh.  245.  C  P.  and  st^  a  former  rule 


of  M.  S4  Geo.  III.  K.  B. 

<*  N.  S  Apr.  1747.  K.  B.  and  set  the  sti- 
tute  6  Geo.  I.  c.  21.  §  68.  8  WSlt.  47.  1 
Chit  Rep.  820.  (a). 

"  R.  T.  1656.  fr^.  1.  R.  E.  1659.  R.  S. 
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aUe  writs  are  to  be  8ea]e4#  till  they  hare  been  duly  signed  by  the  proper 
offioer. 

The  aealer  of  writs  however,  and  other  law  officers,  are  not  bound  to  Holyikys,  when 
attoid,  or  keep  open  their  offices,  on  licensed  holydays.  It  will  therefore 
be  proper  to  consider  what  these  holydays  are,  and  when  they  are  com- 
manded or  allowed  to  be  kept,  in  term  time  or  vacation,  with  the  remedies 
fiv  not  opening  the  offices  on  other  days,  or  refusing  to  do  business  in  of- 
£ce  hoara,  without  the  payment  of  extra  fees.  Holydays,  it  appears,  are 
of  two  kinds :  first,  such  as  were  originally  derived  from  the  church ;  and 
seoondly^  Uate  holydays.  The  former  are  of  ecclesiastical  institution ;  but 
lriien«  upon  the  reformation,  the  liturgy  was  settled  and  established,  such 
days  were  enjoined  to  be  observed ;  as  plainly  appears  by  the  statutes  2 
k  a  Edw.  VI.  c  1.  &  19.  and  5  &  6  £dw.  VI.  c.  3:  And  though  these 
acts  were  abrogated  by  Queen  Mary,  yet  they  were  revived  and  continued 
IB  the  first  years  of  Queen  Elizabah,  and  King  Jatncs  *. 

The  reaeons  for  these  holydays,  being  of  a  religious  nature,  are  fully  Of  the  church. 
stated  in  the  preamble  to  the  statute  5  &  6  Edw.  VI.  c  3.  by  which  it  is 
cncted  that  ''  all  the  days  hereafter  mentioned  shall  be  kept  and  com- 
manded to  be  kept  holydays,  and  none  other,  that  is  to  say,  all  Sundays 
in  the  year;  the  days  of  the  feast  of  the  Circunicuion  of  our  Lord, 
(being  the  1st  of  January);  of  the  Epiphany ,  (6th  of  January)  ;  of 
the  Pwifcation  of  the  blessed  virgin  Mary,  (2d  of  February)  ;  of  St. 
"  Maiikiiu  the  apostle,  (24th  of  February) ;  of  the  Annunciaiion  of  the 
*"  blessed  virgin,  (25th  of  March) ;  of  St.  Mark  the  evangelist,  (25th  of 
"  April)  ;  of  St.  Philip  and  Jacob  the  apostles,  (1st  of  May) ;  of  the 
"  Aaeention  of  our  Lord,  (which  is  a  moveable  feast,  happening  40  days 
*^  after  Easier,  and  10  days  before  Whitsuntide) ;  of  the  Nativity  of  St> 
"  John  the  baptist,  (24th  of  June) ;  of  St.  Peter  the  apostle,  (29th  of 
"  •Ame)  ;  of  St.  James  the  apostle,  (25th  of  July) ;  of  St.  Bartholomew 
"  the  apoetle,  (24th  of  August) ;  of  St.  Matthew  the  apostle,  (21st  of 
'*  Squestdicr) ;  of  St.  Michael  the  archangel,  (29th  of  September) ;  of  St. 
"  Luke  the  evangelist,  (18th  of  October) ;  of  St.  Simon  and  Jude  the 
apostles^  (28th  of  October);  of  All  Saints,  (1st  of  Novetnber);  of  St. 
Andrew  the  apostle,  (30th  of  November) ;  of  St.  Thomas  the  apostle, 
"  (2l8t  of  December)  ;  of  the  Nativity  of  our  Lord,  (25th  of  December), 
and  the  three  following  days,  (being  the  feast  days  of  St.  Stephen  the 
martyr,  St.  John  the  evangelist,  and  the  Hoiy  Innocents} :  and  Monday 
"  and  Tuesday  in  Easter  and  Whitsun  weeks :"  to  which  may  be  added 
Good  Friday,  though  it  is  not  mentioned'in  the  statute.  Hence  it  appears, 
there  are  twenty  four  licensed  holydays  in  a  year,  besides  those  in  Easter 
and  ffkitsun  weeks ;  of  which,  it  will  be  seen,  there  are  five  in  the  month 
of  December,  and  in  every  other  month  two,  except  in  March,  April,  July 
and  August,  in  each  of  which  there  is  only  one  ;  which  was  probably  on 
account  of  these  being  the  months  of  seed  time  and  harvest. 

15  Cfar.  IL  f^.  1.  K.  B.  and  see  R.  M.  13      R.  T.  1649.    R.  M.  1664.  §  6.    R.  T.  9 

Cor.IL  B.  H.S4  &£>  Gy.  IL  R.  £.  32       W.  III.  C.  P. 

Gir.  U.  B.  T.  4  W.  &  M.  fvg.  3.  K.  B.  *  Nelson's  Feslivab,  1,  2. 
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When  notal-  The  statute  being  express^  that  "  none  other  days  shall  be  kept  or 

''  commanded  to  be  kept  holyday>  or  to  abstain  from  lawful  bodily  labour," 
it  has  been  determined^  that  the  feast  day  of  St.  Barnabas,  (11th  of  June,) 
not  being  mentioned  in  the  statute,  is  not  a  legal  holyday  at  the  seal  of- 
fice * ;  and  though  it  appeared  by  affidavit,  in  the  case  of  Figgins  r.  Willie  ^, 
that  this  feast  was  kept  at  the  excise,  customs,  &c.  and  that  for  35  years 
together,  and  before  the  then  officers  came  into  the  office,  it  had  been  kept 
at  the  seal  office  in  this  manner,  that  is,  the  outer  door  had  been  kept  shut 
the  whole  day,  if  St.  Barnabas  fell  on  a  Monday,  Wednesday  or  Friday, 
but  on  Tuesdays,  Thursdays  and  Saturdays,  it  was  shut  in  the  mornings 
only,  those  being  post  nights,  yet  from  the  opinion  of  Mr.  Justice  Blacks 
stone  in  that  case  S  it  seems  that  this  practice  crept  in  when  St.  Banusbas 
became  a  state  holyday,  by  coinciding  with  the  king's  inauguration  or  ac- 
cession, which  it  did  for  the  first  25  years  of  the  reign  of  George  the  se- 
cond, till  they  were  separated  by  the  new  style  act,  in  1 752.  It  is  also 
observable,  that  there  is  another  feast  day  observed  by  the  church,  which 
is  not  mentioned  in  the  statute  5  &  6  Edw.  VI.  namely,  the  conversion 
of  St.  Paul,  which  happens  on  the  25th  of  January ;  and  the  reason  ^y 
this  feast  day,  as  well  as  that  of  St.  Bai-nabas,  are  not  mentioned  in  the 
statute,  probably  was,  that  one  of  these  feasts  always  happens  in  Hilary 
term,  and  the  other  frequently  in  Trinity  term ;  and,  as  there  was  already 
one  holyday  at  least  in  each  of  these  terms,  it  might  have  been  thought 
that  the  business  of  the  court  would  have  been  interrupted,  if  more  had 
been  allowed,  and  directed  to  be  kept. 

State  holydays.         State  holydays  are  either  appointed  by  act  of  parliament,  dr  founded  on 

ancient  usage.  The  former  are  the  anniversary  of  the  Gunpowder  Treasoit, 
(November  5,)  the  martyrdom  of  Charles  the  First,  (January  30,)  and  the 
restoration  of  Charles  the  Second,  {May  29,)  which  are  made  state  holy- 
days  by  the  statutes  3  Jac,  I.  c.  1.  12  Car,  II.  c.  14.  (confirmed  by  13 
Car.  II.  Stat.  1.  c.  11.)  and  12  Car.  II.  c.  30.  The  latter  are  the  6ir<ii  day, 
accession,  proclamation,  and  coronation  of  the  reigning  monarch ;  and  the 
birth  days  of  his  consort,  and  the  prince  of  Wales.  And  it  has  been  usual 
to  keep  Aa/^holydays  on  some  other  days ;  as,  on  Shrove  Tuesday,  Ask  Wed" 
nesday,  the  feast  of  All  Souls,  {Novetnber  2,)  and  the  birth  day  and  landing 
of  William  the  Third,  {November  4)  ;  the  offices  being  open  only  half  the 
usual  hours  of  attendance  on  those  days.  The  5th  of  November  is  a  holyday 
at  the  office  of  signer  of  writs,  in  the  King's  Bench,  during  the  time  of 
morning  service  ^.  But  it  has  been  determined,  by  the  court  of  Common 
Pleas,  that  Lord  Mayor's  day  is  not  such  an  holyday,  as  entitles  the  sealer 
of  writs  to  an  extraordinary  fee  for  sealing  a  writ  on  that  day  ^  In  the 
Exchequer,  the  anniversary  of  the  king's  accession  has  been  holden  not  to 
be  an  holyday  ^:  And,  on  the  anniversary  of  the  mart3rrdom  of  Charles 
the  First,  the  junior  baron  of  the  court  sits  in  the  morning,  to  take  mo- 


Wben  not  al- 
lowed. 


*8Blac.llep.  1186.  1314. 
*»/d.  118«. 
^  Jd.  1188. 


<<  6  Maule  &  Sel.  1S6. 
«  5  Taunt  180. 
'  9  Price,  13. 
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tkDS  of  caane  *.     In  that  court  ako,  the  service  of  a  rule  to  briug  in  the 
body,  on  the  day  of  the  purification,  is  deemed  good  service  ^ 

Hie  only  licensed  holydays  in  term  time^  are  said  to  be  the  Purification  Dceosed  holy- 
in  Hilary  tenn,  Atcendon  day  in  Easter  term^  and  St.  John  the  baptist  S  ^**  "*  '*™* 
(being  Midsummer  day,)  if  it  happen  in  Trinity  term,  unless  it  be  on 
Frid^  next  after  Drinily  Sunday,  in  which  case  it  is  diesjuridicus,  by  the 
slatate  32  Hen*  VIII.  c  21.  ^  These  are  considered  as  dies  nonjuridici  ; 
bnt  on  all  other  days,  the  courts  regularly  sit  for  the  dispatch  of  business 
in  tenn  time,  though  it  has  been  usual  on  the  30th  of  January,  (being  the 
auniferanry  of  the  martyrdom  of  Charles  the  First,)  for  the  courts  to  rise 
culy,  or  as  aoon  as  the  common  business  is  over.  And,  as  the  courts  sit 
thgnaelTes,  they  expect  that  the  offices  should  be  open  on  all  other  days 
in  term  tame :  For,  as  was  observed  by  Mr.  Justice  Blackstone,  in  the 
cme  of  Sjparrow  v.  Cooper  *,  the  officers  are  supposed  to  be  every  day  in 
esort,  sitting  at  the  feet  of  the  chief  justice,  and  (in  the  case  of  the  sealer 
ef  writs,)  ^flS^wg  the  seal  of  the  court  to  all  judicial  writs,  which  are  wit- 
neaed  at  Westminster,  in  the  name  of  the  lord  chief  justice :  The  suffering 
him  to  do  this  in  a  private  chamber  is  a  mere  indulgence,  convenient  to 
the  eoart,  the  suitor,  and  the  officer,  and  therefore  connived  at ;  but  the 
fuppositioa  of  law  is  otherwise.  Of  course,  upon  all  days  when  the  courts 
«t  St  WeMminster,  he  ought  to  be  ready  to  execute  his  duty  at  all  conve- 
nicnt  hours.  On  these  or  similar  grounds  it  has  been  determined,  that 
tiie  ftsit  of  St.  Philip  and  Jacob,  which  happens  on  the  1st  of  May,  is 
not  a  holyday',  nor  the  29th  of  May,  being  the  restoration  of  Charles  the 
Seetmd^,  when  these  days  ftll  in  Easter  term ;  nor  the  feast  of  St.  Peter, 
fteii^tlie  29th  id  June,  when  it  falls  in  Trinity  term^;  and  consequently, 
no  ofibeer  can  take  an  extraordinary  fee  for  business  done  on  these  days. 

It  has  been  made  a  question,  whether  the  officers  are  entitled  to  take  Officers*  right  to 
tztrm  fees,  finr  business  done  on  legal  holydays  in  vacation :  and  upon  this  cation.^  ^  ^^ 
mbjecty  Lord  Ellenborough  is  reported  to  have  said,  in  the  case  of  Tufed^* 
iaiev.  Femtell^,  that  the  officers;  though  they  may  ke^  legal  holydays, 
be  allowed  to  sell  or  make  a  traffic  of  them.  But  it  should  be 
that  in  this  case  an  extra  fee  had  been  taken  by  the  clerk  of  the 
on  the  feast  of  St.  Peter;  which,  though  mentioned  in  the 
statute  6  &  6  Edw.  VI.  is  not  considered  as  a  l^al  holyday  in  term  time. 
TUs  qoestion  however,  came  directly  before  the  court  of  Common  Pleas, 
in  the  case  of  Martin  v.  Bold\  but  was  not  decided.  In  that  case,  the 
deputy  sealer  of  writs,  being  at  hb  office  on  a  legal  holyday,  (that  of  St. 
Lake,  which  &lls  on  the  18th  oi  October,)  a  writ  waa  offered  him  to  seal. 


*  9  Fkice^  15.  »  Tweddak  v.  Femndl,  T.  66  Geo.  IIL 
^  18  Pricey  208.  M<CkL  66,7.  S.  C.  K.  B. 

'SBbcBcp.  1816.    TDumf.  &  East,  » T.  66  Geo.  III.  K.  B.    Thli  cue  li 

not  reported ;  but  is  referred  to  in  the  caie 

*  1  Oat  Repb  iOO.  (a).  of  MoHin  v.  Bold,  7  Taunt  182.  SManh. 

*  a  Bhe.  Bepb  1816.  487.  S.  C. 

'S  Snilli  B.  408.  ^  7  Taunt.  182.  2  Marsh.  487.  &  C 
s  7  Dnnii:  &  Ettt,  886. 
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which  he  refused  to  do  without  an  extra  fee ;  and  the  court,  without  de- 
ciding on  his  right  to  make  such  a  demand^  held  that  at  all  events,  his 
refusal  to  seal  the  writ  was  not  an  offence,  for  which  they  would  grant  au 
attachment :  so  that  the  question  may  be  considered  as  still  unsettled. 
Remedies  The  remedies  against  officers,  for  not  opening  their  offices,  on  day» 

^^In**  ffi"°*  which  are  not  licensed  holydays,  is  by  special  action  on.the  case  for  con- 
sequential damages  *,  or  by  summary  application  to  the  court  for  an  at- 
tachment ^i  or,  if  they  have  taken  improper  fees,  an  action  of  assumpsii 
may  be  maintained  for  money  had  and  received ;  or  the  court  will  order 
them  to  be  refunded  ^.  And,  in  the  Common  Pleas,  when  a  complaint  is 
made  against  an  officer  of  the  court,  the  judges  will  not  refer  it  to  the  pro- 
thonotaries  for  examination,  but  will  examine  it  themselves  **. 
Offictrs,  and  The  officers  of  the  court  of  Exchequer  of  Pleas,  are  the  clerk  of  the 

attoraitt,  &c.  in  P^^^*  *^d  ^^8  deputy,  who  is  called  the  master.     The  clerk  of  the  pleas  its 
Exchequer  of      appointed  by  the  chancellor  of  the  Exchequer  for  life,  or  quamdiu  se  bene 

gesserit,  and  the  deputy  or  master,  by  the  clerk  of  the  pleas ;  and  the  bu- 
siness of  the  master  is  to  take  minutes  of  what  is  done  in  court,  draw  up 
rules,  make  reports  on  matters  referred  to  him,  tax  bills  of  costs,  allow 
bails,  and  sign  process,  and  judgments.  The  derk  of  the  pleas  is  also 
derk  of  the  errors  in  the  Exchequer  Chamber ;  and  his  duty  in  that  cha- 
racter is  to  allow  writs  of  error,  certify  transcripts,  and  attend  the  court 
of  Exchequer  Chamber,  and  draw  up  rules  thereon.  The  general  busi- 
ness of  the  office  is  the  prosecution  and  defence  of  actions  at  common  law, 
and  the  enrolment  of  deeds ;  which  business  is  transacted  hy  four  sworn 
clerks  or  attomies,  appointed  by  the  clerk  of  the  pleas  for  life,  and  sixteen 
side  clerks,  or  clerks  in  court,  four  of  whom  are  appointed  by  each  of  the 
attomies  ^  In  this  court,  the  office  of  sealer  of  writs,  &c.  is  executed  by 
the  under-secretary  of  the  chancellor  of  the  Exchequer  ^. 
Sheriffiu  Sheriffs  may  also,  to  some  purposes,  be  considered  as  officers  of  the 

courts ;  and  it  is  their  duty  to  have  deputies  therein,  to  receive  and  retom 
writs  and  process  s :  which  deputies  are  required  to  give  their  personal  at- 
tendance in  Westminster  hall,  daily  in  term  time  \  And,  for  the  preven- 
tion and  remedy  of  delays  and  abuses  in  sheriffs,  under-sheriffs,  bailiffs  of 
liberties,  and  their  deputies,  and  other  bailiffs  of  sheriffs,  &c.  in  the  exe- 
cution of  process  and  writs,  it  is  a  rule ',  that  '^  if  any  such  officer  shall 
"  wilfully  delay  the  execution  or  return  of  any  process  or  execution,  or 
"  shall  take  or  require  any  undue  fees  for  the  same,  or  shall  give  notice  to 
the  defendant,  thereby  to  frustrate  the  execution  of  any  process  cr  writ, 
or,  having  levied  money,  shall  detain  it  in  his  hands,  after  the  return  of 

»  2  BUc.  Rep.  1187.  1664.  §  1.    R.  H.  14  &  15  Car.  II.  reg.  L 

^  7  Taunt  182,  2  Marsh.  487.  S.  C.  R.  H.  16  &  16  Car.  II.  C  P. 

*^  2  Blac  Rep.  1314.    7  Dumf.  &  East,  »>  R.  H.  21  Car.  I.  R.  E.  16  Car.  Ihreg. 

dS6.  5  Taunt.  180.  4.  K.  B.  and  see  R.  £.  23  Cor.  I.  R.  M. 

'  1  H.  Blac  105.  1664.  §  1.  K.  B.   R.  M.  16  Eliz.  §  4.   R. 

•  See  5  Price,  660.  n.  M.  1664.  §  1.  R.  H.  14  &  15  Car.  IL  rtg. 

'  Man.  Ex.  Append.  270.  1.  R.  H.  16  &  16  Car.  II.  C.  P. 

»  Stat.  23  Hen.  VI.  c.  0.  R.  M.  1654.  §  »  R.  M.  1664.  §  2.  K.  B.  &  C  P. 

1.   R.  £.  16  Car.  II.  reg.  4.  K.  B.   R.  M. 
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"  the  writ,  besides  tlie  ordinary  course  of  amerdamento,  the  contempt  or 
"  misdemeanor  appearing,  an  attachment,  information,  commitment  or  fine 
"  shall  be,  as  the  case  requireth ;  and  this  as  well  in  case  of  a  late,  as  the 
"  present  sheriff,  &c." 

lliere  are  other  officers,  who  may  here  be  noticed,  though  they  are  not 
properly  officers  of  the  court.     These  are  the  officers  who  attend  on  the  Oflicen  at  nut 
trial  of  causes  at  nisi  prius  in  London  and  Middlesex,  consisting  of  the  ^^"^^ 
6ak  o£  nisi  prius,  associate  and  marshal,  crier,  and  train-bearer,  who  arc 
^pointed  by  the  chief  justice ;  and  the  officers  belonging  to  the  different  On  circuits. 
ciranCf  J  namely,  the  derk  of  assise,  associate,  derk  of  arraigns,  derk  of 
indictmeiits,  judge's  marshal,  crier,  derk,  steward,  and  tipstaff*. 

*  For  a  more  particular  account  of  the  SelectCominitteeof  the  Houte  of  Commons, 
(ffcen  of  the  Courts,  their  appointment,  respecting  Courts  of  Justice,  86  Jimf,  1706, 
ia^a,  SDd  fee%  &c.  see  the  Report  of  the 
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Of  tJie  Admission^  Enrolment^  Certificates^  and  Re- 
admission  of  Attornies  ;  their  Privileges^  Disabi- 
lities^ and  Duties,  with  the  Consequences  of  their 
Misbehaviour* 


Attorney,  what,    AN  attorney  is  a  person  put  in  the  place,  stcad>  or  turn  of  another,  to 
nKrly^appointed.  '''^^"^^SC  his  concerns ;  and  may  be  either  appointed  to  prostctue  or  defend 

an  action  ^  or  for  other  purposes  ^.  Before  the  statute  Westm.  II.  (13 
£dw.  I.)  c.  10.  the  parties  to  a  suit  could  not  have  appeared  by  attorney, 
without  the  king's  special  warrant,  by  writ  or  letters  patent ;  but  must 
have  attended  the  court  in  person  ^.  By  the  above  and  other  ancient  sta- 
tutes, a  general  liberty  was  given  to  the  parties,  of  appearing  and  prose- 
cuting or  defending  their  suits  by  attorney  *^ ;  in  consequence  whereof  the 
increase  of  attornies  was  so  great,  that  several  acts  of  parliament  were  made 
to  r^ulate  them,  and  limit  their  number  ^  And,  by  the  statute  3  Jae.  1. 
c.  7-  §  2.  it  was  enacted,  that  '^  none  shoidd  from  thenceforth  be  admitted 
*'  attornies,  in  any  of  the  king's  courts  of  record  at  Westminster,  but  sudi 
"  as  had  been  brought  up  in  the  same  courts,  or  otherwise  well  practised 
in  soliciting  causes ;  and  had  been  found  by  their  dealings  to  be  skilful, 
and  of  honest  dispositions."  In  confirmation  of  this  statute,  a  rule  was 
made  in  both  courts,  that  none  shoidd  be  admitted  an  attorney  therein,  un- 
less he  should  have  served,  by  the  space  of  five  years,  as  a  clerk  to  some 
judge,  Serjeant  at  law,  practising  coimsel,  attorney,  clerk,  or  officer  of  one  of 
the  courts  at  Westminster  ;  and  were  also,  on  examination,  found  of  good  ability 
and  honesty  for  such  employments  ^  And  it  >vas  then  usual  to  nominate 
twelve  or  more  able  practisers  of  the  courts  yearly,  whose  business  it  wa» 
to  examine  such  persons  as  shoidd  desire  to  be  admitted  attornies :  which 
persons  were  first  to  attend  the  prothonotary,  with  their  proof  of  service, 
and  then  to  repair  to  the  persons  appointed  to  examine  them,  and  on  being 
approved,  were  to  be  presented  to  the  court  and  sworn  in,  unless  some  just 
exception  were  made  against  them  s.     It  was  also  necessary  that  attornies 


*•  Com.  Dig.  tit.  Attorney^  A.  B.  See  also  the  rules  of  M.  15  Eliz.  §  10.  T. 

*>  /(t  C  and  see  S  Blac.  Com.  26.  24  Eliz.  §  9.  &  II.  U  Jac.  I.  re^.  2.  §  S. 

"^  Co.  Lit.  128.  a.  2  Inst  240. 378.  F.  N.  C.  P. 

B.  26.  C  Gilb.  C.  P.  82.  ^  K.  M.  1654.  §  1.  K.  B.  &  C.  P.  and  see 

^  Com.  Dig.  tit  AUomey,  B.  5.  K.  H.  8  Car,  I.  §  S.  C  P. 

«  4  Hen.  IV.  c.  18.    S3  Hen.  VI.  c.  7.  «  R.  M.  1654.  §  4.  K.  B.  &  C  P. 
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slumld  be  admitted^  and  reside  in  or  near  some  inn  of  court  or  chancery, 
and  keep  commonfl  there*. 

At  lengthy  by  the  statute  2  Geo.  II.  c.  23.  §  5.  {continued  by  12  Geo.   Qualification  of, 
II.  cl3. 5  3.  and  22  Geo.  II.  c  46.  §  2.  andmade/>«-/>rtfifl/  by  30  Geo.  II.  n/c?^!  §  ^ 
c.  19.  $  7^0  it  was  enacted^  that  *'  no  person  shall  be  permitted  to  act  as  an 
"  attorney,  or  to  sue  out  any  writ  or  process,  or  to  commence,  carry  on,  or 
"  defend  any  action  or  actions,  or  any  proceedings,  either  before  or  after 
judgment  obtained,  in  the  name  or  names  of  any  other  person  or  persons, 
in  his  majesty's  c^urt  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
or  dndiy  of  LoJiciajliT,  or  any  of  his  majesty's  courts  of  Great  Sessions  in 
Wak9,  €it  in  any  of  the  courts  of  the  counties  palatine  of  Chester,  Lan* 
catitr  and  Durham,  or  in  any  other  court  of  record  in  that  part  of 
Greai  Bruain  .called  England,  wherein  attomies  have  been  accustomably 
"  admitted  and  sworn,  unless  such  person  shall  have  been  bound,  by  con^  Contract  in 
"  trad  in  writing  ^,  to  serve  as  a  clerk,  for  and  during  the  space  of  Jive  ^!^^V  fire 
"  yearly  to  an  attorney  duly  and  legally  sworn  and  admitted  according  to  X^*^  ^' 
**  duit  act ;  and  that  such  person,  for  and  during  the  said  term  of  five 
**  yearly  ahall  have  continued  in  such  service  ^ ;  and  also  unless  such  per- 
"  son,  after  the  expiration  of  the  said  term  of  five  years,  shall  be  examined, 
^  tworm,  (admitted,  and  enrolled,  in  manner  therein  mentioned :    And  in  Penalty  for 
**  CMe  any  person  shall  in  his  own  name,  or  in  the  name  of  any  other  per-  ^j^^  bdnlfad- 
**  sen,  sne  oot  any  writ  or  process,  or  commence,  prosecute  or  defend  any  fitted. 
**  action  or  suit,  or  any  proceeding,  in  any  of  the  courts  of  law  aforesaid, 
"  or  oonrts  of  equity  therein  mentioned,  as  an  attorney  or  solicitor,  for  or 
'^  in  expectation  of  any  gain,  fee,  or  reward,  without  being  admitted  and 
"  enrolled  as  aforesaid,  every  such  person,  for  every  such  offence,  shall  fior- 
"  fiett  and  pay  50/.  to  the  use  of  the  person  who  shall  prosecute  him  for 
"  the  aaid  offence ;  and  is  thereby  made  incapable  to  maintain  or  prosecute 
**  any  action  or  suit,  in  any  court  of  law  or  equity,  for  any  fee,  reward, 
^  or  diaboraements,  on  account  of  prosecuting,  carrying  on,  or  defending 
"  MBj  sndi  action,  suit  or  proceeding'."     The  court  of  Common  Pleas, 
iMNrever,  wonld  not  grant  an  attachment  against  a  person  who  had  acted  as 
an  attorney  of  that  court,  without  having  been  admitted ;  but  left  the 
party  to  sue  for  the  penalty  given  him  by  the  statute  2  €reo.  II.  c  23.  § 
24*. 

By  snbeequent  statutes,  it  is  made  penal  for  any  person  to  act  as  an  at-   In  county 
toney  in  the  county  court  ^  or  at  any  general  or  quarter  tesiions  of  the  ^ 
peace',  unless  such  person  shall  have  been  duly  admitted  an  attorney,  and 
enrolled  as  aforesaid.  And,  by  the  statute  34  €reo.  III.  c.  14.  §  4.  ''in  case  Great  eessiona 

in  Wales,  or 


*  R.  H.  1654.  §  !•  R.  M.  S  Ann.  K.  B.  mhoie  term  of  Jive  yean  under  the  original 
R.  U.  1664.  §  1.  R.  T.  80  Car,  II.  r^.  1.  articlet :  and  see  1  Chit  Rep.  14.  1  DowL 
R.  IL  S6  Or.  IL  R.  M.  4  Ann.  C  P.  &  RyL  14. 

*  Append.  Chap.  III.  §  1.  ^2  Geo.  IL  c.  83.  §  84.  and  see  7  Moore, 
^  But  tee  8  Blac  Rep.  734.  057.  where  54.  3  Brod.  &  Bing.  841.  8.  a 

attomSef  were  admitted   by  the  court  of  *  6  Moore,  70. 

CflmmoB  Vkm,  voder  special  clrcmnstance«i  '  18  Geo.  II.  c  IS.  f  7. 

thmH^k  Hmv  kid  not  icgularly  served  the  '88  Geo.  IL  c  46.  $  18. 
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Proviso,  in  fa- 
vour of  six 
clerks  in  Chan- 
cery. 


"  any  person>  other  than  guch  who  ghall  have  been  admitted  an  attorney 
"  in  one  of  the  courts  of  Great  Sessions  in  Wales,  or  of  the  counties  pala* 
''  tine  of  Chester,  Lancaster  or  Durham,  or  in  some  other  court  of  record  in 
England  where  attomies  have  been  accustomably  admitted  and  sworn, 
by  virtue  of  a  contract  made  before  the  5th  and  10th  days  of  February 
1794  respectively,  and  a  service  in  pursuance  thereof,  or  who  shall  have 
''  been  admitted  a  solicitor  in  one  of  the  said  courts  of  Ghreat  Sessions,  or 
of  the  said  counties  palatine,  or  some  other  inferior  court  of  equity  in 
England,  by  virtue  of  a  like  contract  and  service,  and  according  to  the 
"  directions  of  the  several  acts  then  in  force  for  the  r^ulation  of  attomies 
and  solicitors  respectively,  shall,  in  his  own  name,  or  in  the  name  of  any 
other  person,  sue  out  any  writ  or  process,  or  commence,  prosecute  or  de- 
fend any  action  or  suit,  or  any  proceedings,  in  any  of  the  said  courts  at 
Westminster y  as  an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain, 
fee  or  reward,  without  being  admitted  and  enrolled  an  attorney  or  solici- 
tor in  one  of  the  said  courts  at  Westminster,  according  to  the  directimis 
*'  of  the  several  acts  in  force  for  the  regulation  of  attomies  and  solicitors, 
every  such  person  shall,  for  every  such  offence,  forfeit  the  sum  of  one 
hundred  pounds ;  one  moiety  thereof  to  the  use  of  hb  majesty,  and  the 
other  moiety,  with  fiill  costs  of  suit,  to  the  use  of  such  person  who  shall 
prosecute  for  the  said  offence,  by  action  of  debt,  &c.  in  any  of  his  ma* 
jesty's  courts  of  record  at  Westminster :  And  such  person  is  thereby  also 
made  incapable  to  maintain  or  prosecute  any  action  or  suit,  in  any  court 
of  law  or  equity,  for  any  fee,  reward  or  disbursements,  on  account  of  pro- 
secuting, carrying  on  or  defending  any  such  action,  suit  or  proceeding." 
An  attorney  therefore,  who  has  been  admitted  in  one  of  the  courts  of  Gbeat 
Sessions  in  Wales,  or  of  the  counties  palatine  of  Chester,  Lancaster,  or  Dtir- 
ham,  &c.  since  the  10th  day  of  February  17^4,  is  not  entitled  to  practise 
in  the  courts  at  Westminster,  without  being  also  admitted  an  attorney 
therein ;  and  he  cannot  be  so  admitted,  unless  the  higher  duty  was  paid  on 
his  articles  of  clerkship. 

There  is  a  proviso,  however,  in  the  statute  2  Greo.  II.  c.  23.  §  26.  that 
nothing  therein  contained  shall  extend,  or  be  constraed  to  extend,  to  the 
examination,  swearing,  admission,  or  enrolment  of  the  six  clerks  of  the 
''  court  of  Chancery,  or  the  sworn  clerks  in  their  office,  or  the  waiting 
clerks  belonging  to  the  said  six  clerks,  or  the  cursitors  of  the  said  court, 
or  of  the  clerks  of  the  petty  bag  office,  or  of  the  clerks  of  the  king's 
coroner  and  attomey  in  the  court  of  King's  Bench,  or  of  the  filacers  of 
''  the  same  court,  or  of  the  filacers  of  the  court  of  Common  Pleas  at 
"  Westminster,  or  of  the  attomies  of  the  court  of  the  duchy  chamber  of 
'^  Lancaster,  or  of  the  attomies  of  the  court  of  Exchequer  at  Chester,  or 
*^  of  the  attomies  of  the  courts  of  the  lord  mayor  and  sheriffs  of  London 
respectively,  for  the  time  being ;  but  that  the  said  clerks,  filacers,  and 
attomies  respectively,  shall  and  may  be  examined,  sworn,  admitted,  en- 
"  rolled,  and  practise,  in  their  respective  courts  and  offices  aforesaid,  in 
like  manner  as  they  might  have  been  or  done  before  the  making  of  that 
act."    And,  by  the  statute  49  Qeo,  III.  c.  28.  §  1.  "  persons  having 
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served  a  derkship  of  Jive  yean,  to  some  of  the  clerks  of  the  king's  ooro-  Bztendcd  to 
ner  and  attorney  in  the  ooort  of  King's  Bench>  who  have  been  regularly  P*"^*  1**]?"^/. 
"  admitted  as  such  clerks^  shall  and  may  be  approved^  sworn,  und  ad-  king**  coroner 
"  mitted  to  practise^  and  may  practise  as  attomies  in  the  said  court  of  ^"  ^    "*^' 
"  King^s  Bench,  and  may  also  practise  in  any  other  of  the  courts  of  re« 
"  cord  in  the  said  recited  act  mentioned,  in  the  name,  and  with  the  con- 
"  sent  of  aome  sworn  attorney  of  such  court,  such  consent  to  be  in  writing, 
"  and  signed  by  such  attorney  as  aforesaid^  in  like  manner  as  the  attomies 
**  of  such  courty  or  the  attomies  or  clerks  of  the  offices  of  the  king's  re« 
^  membranoer,  treasurer's  remembrancer,  pipe,  or  office  of  pleas  in  the 
**  eoort  of  Exchequer  at  Westmintter,  are  in  and  by  the  said  act  empowered 
«  todo^.- 

Aho^  by  the  statute  1  &  2  Creo.  IV.  c  48.  §  1.  (as  amended  by  the  sta*  When  cleric  has 
tote  3  Geo.  IV.  c  16.)  "in  case  any  person,  who  shall  have  taken  the  unireriiwr^  ** 
^  degree  «f  bachelor  of  arts,  or  bachelor  of  law,  either  in  the  university 
**  of  Orfcrd  or  Cambridge,  or  in  the  university  of  Dublin,  shall,  at  any 
^  time  after  he  shall  hare  taken  such  degree,  be  bound  by  contract  in 
writing  to  serve  as  a  clerk,  for  and  during  the  space  of  three  years,  to 
an  attorney  or  solicitor,  &c.  in  some  or  one  of  the  courts  of  law  or  equity 
in  the  therein  recited  acts  of  the  second,  seventh,  and  twenty-second 
years  of  the  reign  of  king  George  the  second  mentioned,  and  during  the 
"  said  term  of  three  years  shall  continue  in  such  service,  and  during  the 
*'  whole  time  of  such  three  years'  service,  shall  continue  and  be  actually 
**  employed  by  such  attorney  or  solicitor,  or  his  agent  or  agents,  in  the 
"  proper  business,  practice  or  employment  of  an  attorney  or  solicitor,  and 
"  shall  also  cause  an  affidavit,  or  being  one  of  the  people  called  Quaken,  a 
*'  solemn  affirmation,  of  himself,  or  of  such  attomey  or  solicitor  to  whom 
"  he  was  bound  as  aHmresaid,  to  be  duly  made  and  filed,  that  he  hath  ac- 
<f  toally  and  really  so  served  and  been  employed,  during  the  said  whole 
"  term  of  three  jean,  in  like  manner  as  is  required  by  the  said  recited 
*'  acts,  with  respect  to  persons  thereby  required  to  serve  for  the  term  of 
fafe  yean,  shall  and  may  be  qualified  to  be  sworn,  or  to  take  his  solemn 
affirmation,  and  to  be  admitted  and  enrolled  as  an  attomey  or  solicitor 
le^ectively,  according  to  the  nature  of  his  service,  in  the  several  and 
respective  courts  of  law  or  equity,  as  fully  and  effectually  to  all  intents 
and  purposes,  as  any  person,  having  been  bound,  and  having  served^pe 
years,  is  qualified  to  be  sworn,  or  to  take  his  solemn  affirmation,  and  to 
be  admitted  or  enrolled,  under  or  by  virtue  of  the  said  recited  acts,  or 
any  other  act  or  acts  for  the  r^^ulation  of  attomies  or  solicitors  in  Eng- 
Und.   Provided  always,  that  nothing  in  this  act  contained  shall  extend 
to  any  person  who  shall  have  taken  such  degree  of  bachelor  of  arts,  un- 
less such  person  shall  have  taken  such  degree  within  six  years  next  after 
the  day  when  he  shall  have  been  first  matriculated  in  the  said  univer- 
sities respectively ;  nor  to  any  pers(m  who  shall  have  taken  such  degree 
of  b%ffh^tftr  of  law,  unless  he  shall  have  taken  the  same  within  eight 
yean  after  sndh  matriculation ;  nor  to  any  person,  who  shall  be  bound 

*  2  Geo.  II.  c  88.  §  27. 
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by  contract  in  >vriting  to  serve  as  clerk  to  an  attorney  or  solicitor,  un- 
der the  provisions  of  this  act,  unless  such  person  shall  be  so  bound 
within /our  years  next  after  the  day  when  he  shall  have  taken  such  de- 
gree ^"  This  proviso  however,  by  a  subsequent  statute^,  does  not 
apply  to  persons  who  had  taken  such  degrees,  previous  to  the  passing  of 
the  former  act. 

And,  for  the  better  preventing  unqualified  persons  from  being  admitted 
attomies  and  solicitors,  and  for  rendering  the  said  act  of  2  Geo.  II.  more 
effectual,  "  every  person  who  shall  be  bound,  by  contract  in  writing,  to 
serve  as  a  clerk  to  any  attorney  or  solicitor,  as  by  the  said  act  is  directed, 
diall  within  three  months  next  after  the  date  of  every  such  contract, 
f'  cause  an  affidavit  to  be  made  and  duly  sworn,  of  the  actual  execution  of 
every  such  contract,  by  every  such  attorney  or  solicitor,  and  the  person 
so  to  be  bound  to  serve  as  a  clerk  as  aforesaid ;  and  in  every  such  affidavit 
shall  be  specified  the  names  of  every  such  attorney  and  solicitor,  and  of 
every  such  person  so  bound,  and  their  places  of  abode  respectively, 
together  with  the  day  of  the  date  of  such  contract  ^ ;  and  every  such 
'^  affidavit  shall  he  filed,  within  the  time  aforesaid,  in  the  court  where  the 
"  attorney  or  solicitor  to  whom  every  such  person  respectively  shall  be 
''  bound,  hath  been  enrolled  as  an  attorney  or  solicitor,  with  the  respective 
officers,  or  their  deputies,  therein  mentioned,  who  shall  make  and  sign  a 
memorandum,  or  mark  the  day  of  filing  every  such  affidavit,  at  the  back 
or  bottom  thereof ;  and  no  person  who  shall  become  bound  as  afore- 
^'  said,  shall  be  admitted  or  enrolled  an  attorney  or  solicitor,  in  any  court 
in  the  said  act  mentioned,  before  such  affidavit,  so  marked  by  the  pro- 
per officer,  shall  be  produced,  and  openly  read  in  the  court  where  such 
person  shall  be  admitted  and  enrolled  an  attorney  or  solicitor  V  The 
officers  appointed  for  this  purpose,  are  the  chief  clerk,  or  his  deputy,  in  the 
King's  Bench  ',  and  the  clerk  of  the  warrants  in  the  Common  Pleas ' ; 
who  are  directed  to  keep  a  book,  wherein  shall  be  entered  the  substance 
of  such  affidavit,  specifying  the  names  and  places  of  abode  of  every  such 
attorney  or  solicitor,  and  clerk  or  person  bound  as  aforesaid,  and  of  the 
person  making  such  affidavit,  with  the  date  of  the  articles  or  contract,  and 
the  days  of  swearing  and  filing  every  such  affidavit  respectively;  for 
which  a  fee  of  two  shillings  and  sixpence  is  allowed  to  be  taken,  and  no 
Indemnity  acts,    more  ^.   Indemnity  acts,  however,  are  occasionally  passed,  relieving  persons 

who  have  neglected  to  file  their  affidavits  within  the  limited  time  '^ :  And 
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*  §  4.  And,  for  the  form  of  an  affidavit 
of  execution  of  articles,  &c.  on  this  statute, 
see  Append.  Chap.  III.  §  S. 

»>  7  Geo.  IV.  c  44.  §  6. 

'  Append.  Chap.  III.  §  2. 

'  22  Geo.  II.  c.  46.  §  3. 

*/rf.§  4. 

'  Id,  §  5.  This  section  also  appoints  the 
proper  officers  for  filing  such  affidavits,  in  the 
courts  of  Chancery  and  Exehequett  Duchy 
Chamber    of  Lancaster,   Counitf  Pakitme 


courts,  and  courts  of  Great  Sessioni  in 
Wales. 

•Id.  ^6. 

<>  See  the  sUtutes  37  Geo.  III.  c.  60.  § 
S\  c.  03*.  39  &  40  Geo.  III.  c  72.  44 
Geo.  III.  c.  59*.  60  Geo.  IIL  c.  4.  62 
Geo.  III.  c.  26.  54  Geo.  III.  c.  6*.  65 
Geo.  III.  c.  17.  56  Geo.  III.  c  33.  67 
Geo.  III.  c.  14.  58  Geo.  III.  c.  5*.  69 
Geo.  IIL  c.  lU  60  Geo.  IIL  &  I  Geo.  IV. 
c.  10.    1  &  2  Geo.  IV.  c.  6.  3  Geo.  IV.  c. 
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in  aome  of  these  acts  S  there  is  a  douae  allowing  persons  to  make  and  file 
affidsmts  of  the  ezecutioa  of  articles  of  clerkship^  within  a  limited  time, 
althoQgh  the  persons  whom  they  served,  have  neglected  to  take  out  their 
annual  certificates.  This  dause,  in  the  indemnity  act  of  4  Geo.  IV.  c.  1. 
was  holden  to  be  prospective,  as  well  as  rehospective ;  extending  to  those 
persons  who  mi^t  be  in  defieiult  during  the  time  for  which  it  was  made, 
and  not  being  limited  to  those  who  had  incurred  penalties  or  disabilities, 
before  it  passed^ 

By  the  last  general  stamp  act  S  a  duty  of  one  ktmdred  and  twenty  pounds  Sump  duty  on 
is  JHipoaed  upon  the  articles  or  contract,  whereby  any  person  shall  first  be- 
cooie  txnmd  to  serve  as  a  clerk,  in  order  to  his  admission  as  an  attorney  or 
solidtar,  in  any  of  his  majesty's  courts  at  Westminster ;  and  a  duty  of  sixty 
pooadsy  in  any  of  the  courts  of  Ghreat  Sessions  in  Wales,  or  counties  pala* 
tioe  of  Chester,  Lancaster,  and  Durham,  or  in  any  other  court  of  record  in 
En^mmd,  hdding  pleas  where  the  debt  or  damage  amounts  to  forty 
duDings ;  and  a  duty  of  one  yound  Jifteen  shillings,  for  any  counterpart  or 
dnplicate  of  any  such  articles  or  contract  of  clerkship :  which  are  in  lieu 
of  all  fbnner  duties  previously  imposed,  as  well  on  the  articles  or  contract,  as 
<m  the  amount  of  the  premium  paid  with  the  clerk.  This  r^ulation,  being 
fdmlatfd  to  prevent  improper  persons  from  being  admitted  into  the  pro- 
fieamn,  has  been  productive  of  the  most  beneficial  consequences.  And,  Enrolment  of 
hf^  statute  34  Geo.  III.  c.  14.  §  2.  "  no  person,  who  by  any  such  con-  ^^J^t  oTume 
''  tract  shall  be  bound  to  serve  as  a  clerk  as  aforesaid,  shall  be  admitted  to  ^^  >^  execuUon. 
^  be  a  solicitor  or  attorney  in  any  of  the  said  courts,  unless  the  indenture 
"  or  other  writing  containing  such  contract,  duly  stamped  according  to 
"  die  directions  of  the  said  act,  shall  be  enrolled  or  registered,  with  the 
"  proper  ofiicer  to  be  appointed  for  that  purpose,  in  the  court  wherein 
**  sudi  person  shall  propose  to  be  afterwards  admitted  a  solicitor  or  at- 
"  iamej,  by  virtue  of  his  service  under  such  contract ;  together  with  an 
"  afidavit  of  the  time  of  the  execution  of  the  contract  by  such  clerk : 
"  And  in  case  such  indenture  or  other  writing  shall  not  be  enrolled  or  re- 
''  gistered  in  such  court,  within  six  months  next  gfter  the  execution 
"  thereof,  together  with  such  affidavit  of  the  time  of  the  execution  of  the 
contract,  then  the  service  of  such  clerk,  under  such  indenture  or 
writing,  shall  be  deemed  to  commence  from  the  time  of  such  enrol- 
ment or  registry  only,  and  not  from  the  execution  of  such  indenture  or 
**  writing.'*  By  a  subsequent  statute  ^,  however,  persons  who  shall  have 
psid  the  duties,  within  six  months  after  execution  of  the  articles  of  clerk-* 

12*.   4  Geo.  IV.  c  !•.   5  Geo.  IV.  c  6*.  c.  46. 
6  Geo.  IV.  c  45».    7  Geo.  IV.  c.  44.  §  1,  »>  2  Barn.  &  Cres,  84. 

S*.  &  7  &  8  Geo,  IV.  c  46.     N.  B.  Such  '^  65  Geo.  III.  c,   184.  Sched.  Part.  I. 

cf   these  ftatutei  as  are  marked  with    an  And,  for  the  former  duties,  see  the  statutes  8 

ire  to  be  found  in  the  aUtutes  at  Ann.  c.  9.  §  82. 87.  84  Geo.  III.  c.  14.  §  1. 
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kfgc.  ^  44  Geo.  III.  o.  98.  Sched,  A.  &  48  Geo. 

•  M  Geo.  IIL  c  6.  §  7.    8  Oeo.  IV.  c.  III.  c.  149.  Sched,  Part  I. 
l«.  J  8,  4  Geo.  ly.  c  1.  §  8.   6  Geo.  IV.  "  7  Geo.  IV.  c.  4i.  §  1. 
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ship>  but  shall  have  neglected  to  cause  the  necessary  affidavits  to  be  filed 
within  the  time  required^  were  indemnified^  on  filing  them  on  or  before  the 
lOth  October  1826  :  but  the  commissioners  of  stamps  are  prohibited  by 
that  statute^  from  stamping  any  articles  of  clerkship,  &c.  after  six  months 
from  the  date  thereof  ^  Where  the  original  articles  of  clerkship  had  been 
lost>  the  court  of  King's  Bench^  on  motion,  ordered  that  the  master  should 
be  at  liberty  to  enrol  a  copy  of  them  K  But  where  a  clerk  had  been  ar- 
ticled to  an  attorney  in  the  country,  and  the  indentures  had  been  sent  up 
to  London,  to  be  enrolled  in  the  master's  office,  pursuant  to  the  statute, 
and  after  the  clerkship  had  been  served,  no  trace  of  the  indentures  oould 
be  discovered  in  the  master's  office,  the  court  refused  to  admit  him ;  al- 
though it  appeared  from  the  books  of  the  town  agent,  that  a  clerk  of  the 
latter  had  paid  the  fees  payable  in  the  master's  office  upon  the  enrolment, 
at  the  time  when  it  was  supposed  to  have  taken  place  ^. 
No  attorney  to  No  attorney  or  solicitor  is  allowed  to  have  more  than  two  articled  clerks 
two  art^led  ^^  ^®  »Bme  time  ^ ;  nor  can  take,  have,  or  retain  any  derk,  who  shall  be- 
clerks,  ai  tame     oome  bound  by  contract  in  writing  as  aforesaid,  after  such  attorney  or  so- 


time. 


licitor  shall  have  discontinued  or  left  off,  or  during  such  time  as  he  shall 

not  actually  practise  as,  or  carry  on  the  business  of  an  attorney  or  solicitor  ^ 

Nor  attorney's     And,  by  a  rtde  of  court  of  the  King's  Bench  and  Common  Pleas  ^,  "  no 

clerk  under  arti-  "  attorney  who  shall  be  retained  or  employed  as  a  writer  or  desk,  by  any 

^^^  <^  other  attorney,  shall,  during  the  time  of  such  employ,  take  or  have  any 

'^  jderk  under  articles ;  and  no  service  to  any  such  attorney  under  articles, 
during  the  time  that  such  attorney  shall  be  so  employed  by  any  other 
attorney,  shall  be  deemed  good  service :"  which  rule  was  determined  by 
the  court  of  King's  Bench,  to  have  a  retrospective  operation ;  it  not  be- 
ing intsoduetive  of  any  new  regulation,  but  confirmatory  of  an  old  <nie  '• 
And  where  articles  of  clerkship  appeared  to  have  been  entered  into  col- 
lusively,  between  an  attorney  and  a  person  who  was  and  continued  to  act 
as  a  turnkey  of  the  King's  Bench  prison,  for  the  purpose  of  securing  the 
business  of  the  prisoners  to  the  attorney,  the  court  ordered  them  to  be  can- 
celled K 
Service  under  With  respect  to  the  service  in  general,  under  articles  of  clerkship,  it  is 

sufficientTand      enacted,  by  the  statute  22  Geo.  II.  c.  46.  §  8.  that ''  every  person  who  shall 
what  not  ((  become  bound  by  contract  in  writing  to  serve  any  attorney  or  solicitor, 

'^  shall,  during  the  whole  time,  and  term  of  service  to  be  specified  in  such 
contract,  .continue  and  be  actually  employed  by  such  attorney  or  solici- 
tor, or  his  or  their  agent  or  agents,  in  the  proper  business,  practice  or 
employment  of  an  attorney  or  solicitor."    By  the  above  statute,  it  is 
necessary  that  a  clerk,  in  order  to  be  admitted  an  attorney,  should  actually 
serve  five  years  under  articles :     Therefore,  where  a  clerk  had  served  part 
of  his  time  with  a  master  who  had  left  the  country,  and,  before  his  articles 

"  §  4.  *  22  Geo.  II.  c  46.  §  7. 

»  S  Bam.  &  Aid.  610.  f  R.  T.  31  Geo.  III.  K.  B.  &  C  P.    4 

'  2  DowL  &  RyL  429.     1  Bam.  &  Cres.  Duraf.  &  East,  S79. 
264.  S.  a  *  4  Durnf.  &  East,  492. 

*  2  Geo.  IL  c.  23.  $  16.  »>  1  Bur.  291. 
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Were  kasigned  to  another  master^  an  interval  of  ten  months  had  elapsed, 
daring  which  he  was  not  serving  under  any  articles,  but,  under  the  assign- 
mcnty  he  served  the  remainder  of  the  time  specified,  the  court  would  not 
allow  him  to  be  admitted,  until  he  had  served  out  the  ten  months,  under 
new  articles  *.     And  it  has  been  holden,  that  the  requisite  of  the  statute 
is  not  complied  with,  by  the  clerk's  serving  part  of  the  time  with  another 
attorney,  though  with  his  master's  consent,  and  the  rest  of  the  time  with 
his  master  \    So,  where  a  clerk  to  an  attorney  held,  during  the  term  for 
whidi  he  was  bound,  the  office  of  surveyor  of  taxes  under  the  crown,  the 
court  of  King's  Bench  determined,  that  he  could  not  be  considered  as 
having  served  his  whole  time  and  term  in  the  proper  business  of  an  attor« 
Bey  ;  and  upon  that  ground,  ordered  him,  after  he  had  been  admitted,  to 
be  struck  oS  the  roll  ^     In  this  case,  the  clerk  afterwards  bound  himself 
to  another  attorney,  and  served  him  for  two  years  ;  at  the  expiration  of 
which  time  he  was  again  admitted  an  attorney,  upon  an  affidavit  stating 
that  Ibr  more  than  three  of  the  Jive  years  for  which  he  was  originally  bound, 
his  service  had  been  given  to  the  attorney  to  whom  he  was  articled ;  and 
OB  moving  to  strike  him  off  the  roll,  it  was  held,  that  his  service  under  the 
firrt  articles,  could  not  be  coupled  with  his  service  under  the  second,  so  as 
to  entitle  him  to  be  admitted  ^.     But  the  court  of  Common  Pleas  refused 
to  strike  an  attorney  off  the  roll,  on  an  affidavit  which  stated,  that  he  had 
net  served  a  regular  clerkship ;  as  he  had  been  opposed  by  counsel  before 
a  jnd^  on  the  same  ground,  at  the  time  he  was  admitted,  and  no  mis- 
eoodnct  or  malpractice  had  been  imputed  to  him,  subsequently  to  such 


t€ 
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There  is  a  pracUo  however,  in  the  statute  22  Geo.  II.  c  46J  that ''  if  Proviso  in  cue 
"  any  attorney  or  solicitor,  to  or  with  whom  any  such  person  shall  be  so  having  iff  pmc- 
*^  boaad,  shall  happen  to  die,  before  the  expiration  of  such  term,  or  shall  tice^  &c. 
"  diteontinue  or  leave  off  such  his  practice  as  aforesaid,  or  if  such  contract 
"  shall  by  mutual  consent  of  the  parties  be  catwelled,  or  in  case  such  derk 
"  shall  be  legally  discharged,  by  any  rule  or  order  of  the  court  wherein 
soch  attorney  or  solicitor  shall  practise,  before  the  expiration  of  such 
'*  term,  and  such  clerk  shall  in  any  of  the  said  cases,  be  bound  by  another 
contract  or  other  contracts  in  writing  to  serve,  and  shall  accordingly 
serve,  in  manner  before  mentioned,  as  clerk  to  any  other  pivctising  attor- 
ney or  attomies,  solicitor  or  solicitors  respectively,  during  the  residue  of 
"  the  said  term  of  five  years,  then  such  service  shall  be  deemed  and  taken  to 
^'  beas  good,  effectual  and  available,  as  if  such  derk  had  continued  to  serve 
as  a  clerk  for  the  said  term,  to  the  same  person  to  whom  he  was  ori- 
ginally bound ;  so  as  an  affidavit  be  duly  made  and  filed,  of  the  exe- 
^  cation  of  such  second  or  other  contract  or  contracts,  within  the  time, 

*  S  CbH.  Re|ib  61.  «i  4  Barn.  &  Ci«i.  8il.    6  DowL  &  RyL 

*  7  JhuvL  &  East,  45d.  but  fee  the  case      428.  S.  C. 

afmu  JSIwti,  8  Bhc  Rep.  764.  Anttt  61.  '  7  Moore,  572.  1  Ring.  16(>.  S.  C. 

(c).  f  §  9.  and  see  sUt.  2  Geo,  IL  c2S.§  12. 

'5Bin.&AU.688. 
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"  and  ill  like  manner  as  is  before  directed^  concerning  such  original  con- 
*^  tract."    And,  by  the  statute  34  Geo.  III.  c.  14.  §  5.  "  if  any  person, 
having  been  articled  to  any  attorney  or  solicitor  for  the  term  of  five 
years,  and  having  duly  paid  the  duty  by  that  act  imposed,  shall,  on  the 
event  of  such  attorney  or  solicitor  dying,  or  leaving  off  his  practice,  or 
*'  of  such  articles  being  cancelled  or  discharged,  or  on  any  other  event,  be- 
fore the  expiration  of  such  term  of  ^ve  years,  enter  into  any  subsequent 
contract,  with  any  other  attorney  or  solicitor,  to  serve  him  as  his  derk, 
for  the  residue  of  the  said  term  of  five  years,  such  last-mentioned  oon- 
**  tract  shall  not  be  subject  to  or  chargeable  with  any  of  the  duties  by  that 
«'  act  imposed  »."     The  duty  of  one  pound  Jf^cfn  shillings  however  is  pay- 
able,  by  the  last  general  stamp  act  ^,  for  any  articles  of  clerkship  or  con- 
tract, whereby  any  person  shall  become  bound,  to  serve  as  a  clerk,  in  order  to 
his  admission  as  an  attorney  or  solicitor,  for  the  residue  of  the  term  for  which 
he  was  originally  bound,  in  consequence  of  the  death  of  his  former  master 
or  of  the  contract  between  them  being  vacated  by  consent,  or  by  rule  of 
court,  or  in  any  other  event ;  and  for  any  counterpart  or  duplicate  thereof. 
An  articled  clerk,  having  served  part  of  his  clerkship  with  an  attorney 
who  died  before  the  expiration  of  his  term,  is  it  seems  at  liberty,  even 
after  an  interval  of  six  years,  to  serve  the  remainder  of  his  clerkship  with 
another  attorney,  with  a  view  to  his  admittance  ^ :  And  the  court  of  King's 
Bench  granted  a  rule  to  discharge  an  articled  clerk,  where  the  attorney  to 
whom  he  was  bound  had  become  bankrupt,  and  absconded ;  and  directed 
the  rule  to  be  served  at  the  last  place  of  abode  of  the  attorney,  and  on  the 
derk  to  the  commission  of  bankruptcy,  and  also  to  be  stuck  up  in  the 
King's  Bench  office  ^.     This  court  has  also  a  summary  jurisdiction  over 
matters  in  difference  between  attomies  and  their  clerks :  and  therefore, 
where  a  derk  had  misconducted  himself,  and  left  the  service  of  the  attor- 
ney to  whom  he  was  articled,  at  the  end  of  a  year  and  an  half,  and  the 
latter  refused  to  take  him  back  in  consequence  of  his  previous  misconduct, 
the  court  referred  it  to  the  master,  who  decided  that  a  portion  of  the  pre- 
mium should  be  returned ;  and  this  dedsion  was  confirmed  by  the  coort, 
though  the  point  in  question  had  been  dedded  otherwise  in  a  suit  in  the 
Exchequer  ^     But  the  court  refused  to  compel  an  attorney  to  execute  an 
assignment  of  artides  of  clerkship,  where  the  derk  had  been  guilty  of 
criminal  conversation  with  the  attorney's  wife,  even  though  the  attOTney 
had  promised  to  assign  him  over  ^. 

It  is  a  rule,  that  '*  no  person  who  shall  enter  into  artides  with  an  at- 
torney or  attomies,  shall  be  at  liberty  to  serve  the  agent  or  agents  of 
such  attorney  or  attomies,  under  such  articles,  for  a  longer  time  than 
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^  And  see  the  statutes  48  Geo.  III.  c.  149. 
§  10.  &  55  Geo.  III.  c.  184.  Sched.  Part  I. 
tit.  Artides  of  Clerkship, 

^  65  Geo.  III.  c.  184.  Sched.  Part  I. 
And,  for  the  former  duty,  see  the  statutes  44 
Geo.  III.  c.  98.  Sched,  A.  48  Geo.  III.  c. 
X^.SchGd.  FMirt  I. 


""  1  Dowl.  &  Ryl.  14. 

0  1  Chit.  Rep.  668.  m  noltf.  9  Chit.  Rep. 
62.  S.  C 

'  S  Bam.  &  Aid.  257.  1  Chit  Rep.  1194. 
S.  C. 

f  Ex  pane  Briggt,  M.  82  Geo.  IIL  K.  B. 
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one  year  of  his  clerkship ;  and  any  such  service  to  an  agent  or  agents^ 
beyond  that  time,  shall  not  be  deemed  good  service  ^"  But,  by  the  8ta«  At  pupils  to 
tute  1  &  2  Geo.  I V.  c  48.  §  2.  <'  if  any  person,  bound  by  contract  in  ^^^"f,  ^'" 
''  wntiiig  to  serve  as  a  clerk  for  the  space  of  Jive  years,  in  manner  men*  Cud  pleuiera. 
^^  tiooed  in  the  therein  recited  acts,  shall  actually  and  bond  fide  be  and 
'*  amdntie  as  pupil  to  any  practising  barrister,  or  to  any  person  bond  fide 
"  practising  as  a  certificated  special  pleader,  in  England  or  Ireland,  for 
''  any  part  or  parts  of  the  said  term  of  five  years,  not  exceeding  one  year, 
it  shall  be  lawful  for  the  judge,  or  other  sufiicient  authority,  to  whom 
sodi  person  shall  apply  to  be  admitted  as  attorney  or  solicitor,  or  up<m 
**  affidaTit  or  afiirmation  of  such  clerk,  and  of  such  barrister  or  special 
"  pleider,  to  be  duly  made  and  filed,  and  upon  being  satisfied  that  such 
**  penoo,  80  applying  for  admission,  had  actually  and  really  been  and  oon- 
**  tinned  with,  and  had  been  employed  as  pupil  by  such  practising  bar* 
*  lister  or  special  pleader  as  aforesaid,  (but  not  otherwise,)  to  admit  such 
pendm  as  attorney  or  solicitor,  in  like  manner  as  is  now  done  in  cases 
wlwre  the  derk  has  served  part  of  the  term  of  his  clerkship,  with  the 
*^  tgent  of  the  person  to  whom  he  has  been  bound." 

And,  to  the  intent  that  better  information  may  be  obtained,  touching  the  Notice  of  q>pl»- 
fitacn  and  qualifications  of  persons  applying  to  be  admitted  attomies,  ^^S[^^ 
tlioe  axe  rules  in  the  King's  Bench  ^y  that  "  every  person  who  shall  in* 
"  tend  to  apply  for  admission  as  an  attorney  in  that  court,  and  who  shall 
**  not  have  been  admitted  an  attorney  or  solicitor  of  any  other  court, 
"  shall,  for  the  space  of  one  full  term  previous  to  the  term  in  which  he 
«  shall  apply  to  be  admitted,  cause  his  name  and  place  of  abode,  and 
**  abo  the  name  or  names,  and  place  or  places  of  abode  of  the  attorney  or 
"  attoniiea  to  whom  he  shall  have  been  articled,  written  in  l^ble  cha- 
*'  lactoa,  to  be  affixed  on  the  outside  of  the  court  of  King's  Bench,  in 
^  sndi  plaoe  as  public  notices  are  usually  affixed  on,  and  in  the  King's 
**  Bendi  office ;  and  also  enter,  or  cause  to  be  entered,  in  a  book  to  be 
^  kqpC  for  that  purpose,  at  each  of  the  judge's  chambers  of  this  court,  his 
**  name  and  plaoe  of  abode,  and  also  the  name  and  place  of  abode  of  the 
*^  attorney  or  attomies  to  whom  he  shall  have  been  articled."     And  there 
is  a  abnilar  role  in  the  Common  Pleas  S  directing  the  notice  to  be  affixed 
en  tJie  outside  of  the  court,  in  such  place  as  public  notices  are  usually  af- 
fixed oo,  and  to  be  left  at  each  of  the  judge's  chambers  of  that  court,  and 
there  fixed  up  in  some  conspicuous  place ;  and  that  such  notice  shall  like- 
wise  be  fixed  np,  for  the  like  time,  in  the  Common  Pleas  office.    This  no- 
tice mnst  be  put  up  for  the  term  immediately  preceding  that  in  which  the 
application  is  made  for  ft^ipiftfiipn  \    And,  in  the  King's  Bench,  where  an 

»  R.  T.  SI  Geo.  III.  K.  B.    4  Durnf.  &  aap.  III.  §  4,  6. 
£ut,S79.  *R.T.31  Geo. IIL  C.  P.  and  see N. M. 

^  R.  T.  81  Geo.  III.  K.  B.    4  Durnf.  &  2  Geo.  II.  2.  C.  P.    Append.  Chap.  IIL  § 

S«^  970.    B.  T.  S8  Geo.  HI.  K.  B.    5  4.    2  Marsh.  48.  (a). 
DitniC&Eift,S68.    And  for  the  form  of  <>  g  jaunU  335.  2  Marah.  48.  S.  C. 

the  Botioc^  and  siBdtTit  thereof,  fee  Append. 
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attorney's  clerk  has  served  part  of  his  time  with  one  attorney^  and  part 
with  another  to  whom  the  articles  were  assigned^  the  name  of  the  assignee 
must  be  inserted  in  the  notice  of  intention  to  apply  for  admission  *. 

Before  a  clerk  can  be  admitted  an  attorney  or  solicitor^  he  is  required  to 
cause  an  affidavit,  of  himself  or  the  attorney  or  solicitor  to  whom  he  was 
bounds  to  be  duly  made  and  filed  with  the  proper  officer  appointed  for  that 
purpose,  (being,  in  the  King's  Bench,  the  chief  clerk  or  his  deputy,  and, 
in  the  Common  Pleas,  the  derk  of  the  warrants,)  that  he  hath  actually 
and  really  served,  and  been  employed  by  such  practising  attorney  or  attor- 
nies,  solicitor  or  solicitors,  to  whom  he  was  bound  as  aforesaid,  or  his  or 
their  agent  or  agents,  during  the  said  whole  term  of  five  years,  according 
to  the  true  intent  and  meaning  of  the  statute  23  €reo.  II.  c.  46.  $  10  ^* 
And,  in  the  Common  Pleas,  it  is  a  rule,  that  ^*  every  person  who  shall  be 
*^  admitted  an  attorney  of  that  court,  not  being  already  an  attorney  of  the 
*^  King's  Bench,  or  a  solicitor  in  Chancery,  or  in  the  court  of  Exchequer, 
*^  shall,  before  he  is  sworn,  file,  with  the  secondary,  his  articles  of  derk- 
*'  ship,  together  with  the  affidavit  of  the  due  execution  thereof,  and  also 
"  the  affidavit  of  the  due  service  under  such  articles,  and  of  the  notioe 
^'  having  been  given  pursuant  to  the  rule  of  Trin,  31  Greo.  Ill  ^."  An 
affidavit  is  also  required  to  be  made  by  the  person  to  be  admitted,  of  the 
payment  of  the  duty  imposed  on  the  articles  or  contract  of  service ;  in 
which  he  shall  insert  the  sum  paid  in  respect  thereof,  and  shall  specify  the 
name  and  place  of  abode  of  the  person  or  persons  with  whom  such  contract 
of  service  was  entered  into,  the  time  of  the  execution  thereof,  and  the  time 
of  enrolling  or  registering  the  same,  and,  in  case  such  person  shall  have 
been  previously  admitted  a  solicitor  or  attorney  in  some  other  court,  shall 
also  specify  in  such  affidavit,  the  court  in  which  he  has  been  so  admitted, 
and  the  time  of  his  admission  therein  ^ ;  and  shall  cause  the  same  to  be 
duly  filed  in  the  court  in  which  he  proposes  to  be  so  admitted  a  solicitor  or 
attorney,  with  the  proper  officer  appointed  for  receiving  and  filing  sudi 
affidavits ;  and  every  such  affidavit  shall  be  produced,  and  openly  read  in 
the  court  in  which  such  person  shall  be  admitted  a  solicitor  or  attorney, 
before  he  shall  be  enrolled  or  registered  therein  ^ 

The  oath  (or  affirmation,  if  by  a  Quaker,)  required  to  be  taken  before 
admittance,  is  that  the  person  to  be  admitted  will  truly  and  honestly  de- 
mean himself,  in  the  practice  of  an  attorney,  according  to  the  best  of  his 
knowledge  and  ability  ':  besides  which,  he  is  to  take  the  oaths  of  alle« 
giancc  and  supremacy,  and  to  subscribe  the  declaration  against  popery  < ; 


*  I  Chit.  Rep.  556. 

f  Append.  Chap.  III.  $  5,  6.  K.  B. 
'^  R.  T.  87  Geo.  III.  C.  P.  1  Bos.  &  Pul. 
90.  Append.  Chap.  III.  $  7,  8. 
^Append.  Chap.  III.  $  9,  ]0. 

*  Si  Geo,  III.  c.  liw  §S. 

'  2  Geo.  II.  c.  23.  §  IS.    12  Geo.  II.  c. 
18.  J  8.  Append.  Chap.  III.  §  U.  And  for 


the  form  of  the  oath  anciently  taken,  oa  the 
admission  of  attomies  in  the  Common  Pleai, 
see  R.  M.  1654.  §  26.  C  P. 

«  7  &  8  W.  III.  c.  2i.  18  W.  IIL  e.  6. 
§  8.  These  oaths  may  be  taken,  and  the  de- 
coration subscribed,  in  the  King's  Bench* 
before  a  single  judge,  in  the  btO  courti  hj 
sUt.  1  Geo.  IV^  c.  55.  §  4. 
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fir,  if  a  Roman  Catholic,  the  declaration  and  oath  prescribed  by  the  statute 
31  Geo.  III.  c  32.  §  1  *.  But  the  judges  of  the  courts  or  one  or  more  Prerioui  esu- 
f>f  them,  before  they  admit  any  person  to  take  the  said  oath  or  affirmation,  "*"***«"• 
are  to  examine  and  inquire,  by  such  ways  and  means  as  they  shall  think 
proper,  touching  his  fitness  and  capacity  to  act  as  an  attorney,  and  if  such 
judge  or  judges  respectiyely  shall  be  thereby  satisfied ,  that  such  person  is 
duly  qualified  to  be  admitted  to  act  as  an  attorney,  then,  and  not  other- 
wise^  the  said  judge  or  judges  are  to  administer  in  open  court  to  such 
penKm,  the  said  oath  or  affirmation ;  and  after  such  oath  or  affirmation 
to  eaoae  him  to  be  admitted  an  attorney,  and  his  name  to  be  enrolled  as 
•a  attorney  in  such  court,  without  any  fee  or  reward,  other  than  one 
AiHing  for  administering  the  oath  or  affirmation;  which  admission 
shall  be  written  on  parchment,  in  the  English  tongue,  in  a  common  le- 
gible hand,  and  signed  by  such  judge  or  judges  respectively,  whereon 
the  lawful  stamps  shall  be  first  impressed,  and  shall  be  delivered  to  the 
perMm  so  admitted*^.  The  stamp  duty  on  admission,  by  the  last  ge-  Sumpdutjon 
aeral  stamp  act  S  amounts  to  twenty  five  pounds,  unless  the  person  has  *^'°>**'o"* 
been  before  admitted  an  attorney,  in  one  of  the  courts  mentioned  in  the 
ilatate  2  G^.  II»  c*  23.-  §  5  ^.  And  the  chief  clerk  or  his  deputy  in  the  Enrolment. 
King's  Bench,  and  clerk  of  the  warrants  or  his  deputy  in  the  Common 
PleiSy  are  required,  without  fee  or  reward,  to  enroll  the  name  of  every 
penoD  who  shall  be  admitted  an  attorney  therein,  and  the  time  when  ad- 
mitted, in  an  alphabetical  order,  in  rolls  or  books  to  be  provided  and  kept 
fiir  that  purpose  in  their  respective  offices ;  to  which  rolls  or  books  all  per- 
aona  may  have  free  access,  without  fee  or  reward*.  Anciently  it  ap- 
peurs  there  were  rolls  kept  of  the  attomies,  in  the  King's  Bench ;  but 
after  the  stamp  acts,  that  method  was  disused,  and  books  kept  in  lieu  of 
them  '•  These  books  were  considered  in  one  case ',  merely  as  minutes  to 
make  up  the  record,  and  a  warrant  to  the  officer  for  that  purpose :  But 
from  the  evidence  given  in  a  subsequent  case^,  it  appears  that  when 
an  attomey  is  admitted,  and  takes  the  oaths,  he  subscribes  a  roll,  which 
is  the  original  roll  of  attomies ;  whence  the  names  are  copied  into  the 
above  books.  The  record  of  admission  is  of  so  high  an  authority,  that  if 
an  exemplification  of  it  be  annexed  to  a  plea  of  privilege,  the  plaintiff 
must  xeply  mU  iiel  record,  and  cannot  otherwise  try  the  fact  of  the  de- 
fendant's being  an  attomey  ^. 

The  habitations,  however,  of  many  attomies  practising  in  the  court  of  Entry  of  name, 
Kinflf  s  Bench,  resident  in  and  near  the  cities  of  London  and  Westminster,  »"<*  pK«  o^ 

®  abode,  in  mas- 

*  For  ibe  form  of  a  rule  of  court,  for  the  for  the  former  duty,  see  the  statutes  44  Geo. 

admissioa  of  n  attomey  on  this  statute,  see  III.  c.  98.  Sched,  A.    48  Geo.  III.  c.  140. 

Append.  Chap.  IlL  $  IS.    And,  for  the  dis-  Sched.  Part  I. 

ASties  of  Soman  Catho&ct,  and  the  statutes  ^  Antr,  61. 

vkicfa  have  been  passed  for  their  relief,  &c.  *  2  Geo.  II.  c.  SS  §  18. 

see  a  my  learned  and  elaborate  note   by  '  1  Str.  76,  7. 

Mr.  Sutler,  in  hit  valtiable  edition  of  Co.  *  2  Esp.  Rep.  526. 

lit  p.  S91.  (a).  **  1  Ld.  Raym.  SS6.  7  Mod.  106.  2  Salk. 

i'2Geo,ILc.  Sd.f6.  545.   6  Mod.  305.    2  Ld  Rayra.  1172.    I 

'  55  Geo.  IIL  c.  184.  Sched.  Pari  I.  And  Str.  76.  532. 
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ter'i  office,  in       being  often  very  difficult  to  be  founds  whereby  it  was  impracticable  duly 

to  serve  them  with  notices^  summonses,  orders  and  niles>  to  the  great  de- 
lay of  the  proceedings,  a  rule  was  made  in  this  court  S  that  the  master 
should  forth^vith  cause  to  be  prepared  a  proper  alphabetical  book^  for  the 
purposes  after  mentioned ;  and  that  the  same  should  be  publidy  kept  at 
the  master's  office  in  the  King's  Bench  walk,  to  be  there  inspected  by 
any  attorney  or  his  clerk,  without  fee  or  reward ;  and  that  every  attorney 
practising  in  this  court,  and  residing  in  London  and  IVestmimtcr,  or  within 
ten  miles  of  the  same,  should  before  the  first  day  of  the  then  next  term, 
enter  in  such  book,  in  alphabetical  order,  his  name  and  place  of  abode,  or 
some  other  proper  place,  within  the  cities  of  London  and  Westminster, 
where  he  might  be  served  with  such  notices,  summonses,  orders  and  mlet; 
and  it  is  thereby  required,  that  '^  every  attorney  afterwards  to  be  admit- 
''  ted,  and  practising  and  residing  as  aforesaid,  shall,  upon  his  admisuon, 
*'  make  the  like  entry;  and  that  as  often  as  any  such  attorney  shall  change 
his  place  of  abode,  or  the  place  where  he  may  be  so  served  with  notices, 
summonses,  orders  and  rules,  he  shall  make  the  like  entry  thereof,  in 
"  the  said  book ;  and  that  all  notices,  summonses,  orders  and  rules,  which 
do  not  require  a  personal  service,  shall  be  deemed  sufficiently  served  on 
such  attorney,  if  a  copy  thereof  shall  be  left  at  the  place  lastly  entered 
in  such  book,  with  any  person  resident  at  or  belonging  to  such  place; 
*'  and  if  any  such  attorney  shall  neglect  to  make  such  entry,  that  then  the 
"  fixing  up  of  any  notice,  or  the  copy  of  any  summons,  order  or  rule,  for 
^'  such  attorney,  in  the  said  master's  office,  shall  be  deemed  a  sufficient 
"  service,  unless  the  matter  be  such  as  shall  require  a  personal  service." 
In  conformity  to  this  rule,  it  is  usual  for  practitioners,  who  live  remote 
from  the  inns  of  court  or  chancery,  to  add  to  the  place  of  their  abode,  the 
name  and  place  of  abode  of  some  other  person,  where  and  with  whom  no- 
tices, summonses,  orders,  rules  and  other  proceedings  that  do  not  require 
personal  service,  may  be  left  for  them,  near  to  such  inns  ^ :  But  when  the 
name  and  place  of  abode  of  the  attorney  are  entered,  then  service  at  that 
place  is  the  proper  service*. 
Attorney  may  An  attorney,  sworn  admitted  and  enrolled  in  any  of  the  courts  of  law, 

difierent  couits.    ^^^^^^oned  in  the  statute  2  Qto.  II.  c.  23^.  may  be  sworn  admitted  and 

enrolled  a  solicitor,  in  all  or  any  of  the  courts  of  equity  therein  mentioned*, 
without  any  fee  for  the  oath,  or  stamp  on  the  parchment  whereon  rach 
admission  shall  be  written  ^:  And  an  attorney  in  any  of  his  majesty's 
courts  of  recbrd  at  Westminster,  is  capable  of  being  admitted  to  practise  as 
an  attorney  in  any  iriferior  court  of  record,  provided  he  be  in  all  other  re- 
spects capable  and  qualified  to  be  admitted  an  attorney,  according  to  the 
usage  and  custom  of  such  inferior  court '.  So,  a  solicitor  in  any  of  his 
majesty's  courts  of  equity  at  Westminster,  may  be  sworn  admitted  and  cn- 

*  R.  H.S  Geo.  III.  K.  B.  '  §  20.  and  see  sUL  34  Geo.  UL  c  14. 

^  Imp.  K.  B.  10  Ed.  83.  §  5.  44  Geo.  III.  c.  98.  Sched,  A.  46  Gto. 

'  Lofii,  867.  III.  c.  149.  Sched.  P&rt  L  and  55  Geo.  UL 

Ml-  c.  184.  Scked.  Part  I. 

•§3.  »  6  Geo.  II,  €.87.5  2. 


€< 


€< 
€€ 


ENROLMENT  OF  ATTORNIES.  73 

ridled  an  attorney  of  his  majesty's  court  of  King's  Bench  or  Common  Pleas 
at  Ifestminstcr  K  And  a  solicitor  in  any  of  the  courts  of  equity  mentioned 
in  the  statute  2  Greo.  II.  c.  23.  may  be  sworn  admitted  and  enrolled  a  so- 
liciUK*  in  all  or  any  of  the  said  other  courts  of  equity,  or  in  any  ir\ferior 
court  of  equity^.  An  admitted  attorney  of  the  court  of  King's  Bench 
may  sue  out  a  commission  of  bankrupt,  and  maintain  an  action  for  his  fees 
and  disbursements  thereon,  although  he  be  not  a  solicitor  in  Chancery^. 
'  Bat  a  solicitor  on  the  equity  side  of  the  court  of  Exchequer,  is  not  enti-* 
tkd^  a«  such,  to  practise  in  the  court  of  Chancery ;  nor,  if  he  do,  can  he 
maintain  an  action  for  the  amount  of  his  bill*^:  And  it  seems,  that  a  soli- 
dtcHT  of  the  latter  court  cannot,  by  consent  in  writing,  authorize  a  solicitor 
«f  the  ooort  of  Exchequer  to  practise  there  in  his  name  *. 

It  is  also  declared  to  be  lawful,  for  any  person  who  shall  be  sworn  ad-   Practidng  in 
mitted  and  enrolled  to  be  an  attorney,  in  any  of  his  majesty's  courts  of  attomiet. 
record  at  Westminster,  &c.  by  and  with  the  consent  and  permission  of  any 
attomeT,  in  any  of  the  said  other  courts  of  record,  &c.  such  consent  being 
in  writing,  signed  by  such  attorney,  and  in  the  name  of  such  attorney,  to 
sue  oat  any  writ  or  process,  or  to  commence,  carry  on,  prosecute  or  defend 
any  aedoa  or  actions,  or  any  other  proceedings  in  such  court,  notwith- 
standing soch  person  is  not  sworn  or  admitted  to  be  an  attorney  of  such 
obort'.     And  where  an  attorney  acts  in  the  name  of  another,  a  demand 
of  oQsts  by  the  acting  attorney  is  good  >.     But  where  an  attorney's  name  Proceedingi^ 
had  been  set  to  process,  without  his  authority,  the  court  ordered  the  pro-  ^  ^kll^"'^ 
cflfdingB  to  be  set  aside,  and  granted  an  attachment  against  the  plaintiff's 
tttoniey'*.     So,  where  process  in  the  Common  Pleas  appeared  to  have 
been  sued  oat  in  the  name  of  A.  by  B.,  neither  of  whom  were  attomies  of 
this  court,  and  B.  had  no  authority  from  any  other  attorney  to  act  in  his 
jmme,  the  court  set  aside  the  proceedings,  and  ordered  A.  and  B.  to  pay 
the  0Q8ta>.     And  where  judgment  was  entered  up  by  an  attorney's  clerk, 
in  the  name,  but  without  the  knowledge  or  consent  of  a  r^ular  attorney, 
it  was  oordered  to  be  set  aside  K 

By  the  statute  2  G^eo.  II.  c.  23.  §  17*  "  if  any  person,  who  shall  be  a  Not  to  act  u 
"  swoni  attorney  of  any  of  the  courts  of  law  aforesaid,  shall  knowingly  ^^^tlieir  ^' 
"  and  willingly  permit  or  suffer  any  other  person  or  persons  to  sue  out  Toamn  to  be  uMd 

by  unQtMuifietl 

'^  $3Bj  writ  or  process,  or  to  commence,  prosecute,  follow,  or  defend  any  penooi. 


or  actions,  or  other  proceedings,  in  his  name,  not  being  a  sworn 
*'  attorney  of  one  of  the  said  other  courts  of  law,  or  a  sworn  solicitor  of 
"  the  coort  of  Chancery,  or  other  court  of  equity,  and  shall  be  thereof 
"  lawfully  convicted,  every  person  so  convicted  shall,  £rom  the  time  of 
**  such  conviction,  be  disabled  and  made  incapable  to  act  as  an  attorney 
'*  in  any  of  the  courts  of  law  aforesaid ;  and  the  admittance  of  such  per- 

'2SGeobILe.86.S  15.  «  4  Taimt.  458. 

^S  Geo.  ILe.S8.  $  81.  f  2  Geo.  II.  c  28.  §  10. 

*  1  Btrik  &  Crei.  168.    8  DowL  &  Ryl.  *  Say.  Rep.  95. 

908.&a  1^1  Bur.  80. 

'4Ttnnt.  4ft8.  but  aee  1  U.  Bkc  50.         >  4  Moor^  60S. 

k  5  Bur.  8660. 
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^'  son  to  be  an  attorney  of  any  of  the  said  courts  of  law^  shall  from  thence-* 
"  forth  cease  and  be  void."  And,  by  a  subsequent  act%  ''if  any  sworn 
"  attorney  or  solicitor  shall  act  as  agent  for  any  person  or  persons  not 
**  duly  qualified  to  act  as  an  attorney  or  solicitor,  or  permit  or  suffer  his 
name  to  be  any  ways  made  use  of,  upon  the  account  or  for  the  profit  of 
any  unqualified  person  or  persons,  or  send  any  process  to  such  unquali- 
fied person  or  persons,  thereby  to  enable  him  or  them  to  appear,  act,  or 
practise  in  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to 
''  be  duly  qualified  as  aforesaid,  and  complaint  shall  be  made  thereof  in 
a  summary  way,  to  the  court  from  whence  any  such  process  did  issue, 
and  proof  made  thereof  upon  oath,  to  the  Satisfaction  of  the  court,  that 
such  sworn  attorney  or  solicitor  hath  offended  therein  as  aforesaid,  then 
''  every  such  attorney  or  solicitor  so  offending  shall  be  struck  off  the  roll, 
''  and  for  ever  after  disabled  from  practising  as  an  attorney  or  solicitor ; 
''  and  in  that  case,  and  upon  such  complaint  and  proof  made  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  court  to  commit  such  un- 
qualified person,  so  acting  and  practising  as  aforesaid,  to  the  prison  of 
the  said  court,  for  any  time  not  exceeding  one  year." 
Proceedings  The  courts,  in  several  recent  instances,  have  proceeded  on  this  statute, 

flS**tat.*M  G*^  ^y  ordering  attomies,  who  have  acted  as  agents  for,  or  suffered  their  names 
II.  c.  46.  §  11.    to  be  made  use  of,  upon  the  account  or  for  the  profit  of  unqualified  persons, 

to  be  struck  off  the  roll ;  and  the  unqualified  persons  to  be  committed  to 
prison  ^  And  where  a  bailiff  had  written  to  an  attorney  for  writs,  which 
the  latter  sent,  without  knowing  any  thing  of  the  parties  or  circum- 
stances ;  but  the  bailiff  had  never  represented  himself,  or  been  considered 
as  an  attorney,  nor  looked  for  any  profit  upon  the  law  proceedings ;  the 
court  of  King's  Bench  held,  that  though  this  was  not  a  case  within  the 
statute,  yet  that  it  was  a  most  improper  practice,  which  the  court,  in  vir- 
tue of  its  general  jurisdiction  over  attomies,  would  punish  severely*^.  But 
the  court  of  Common  Pleas  refused  to  strike  an  attorney  off  the  roll,  on 
an  affidavit  which  stated,  that  the  person  who  had  lately  been  his  derk, 
and  who  lived  at  a  town  eight  miles  distant  from  the  residence  of  the  at- 
torney, and  carried  on  business  at  an  office,  over  the  door  of  which  was 
written  the  attorney's  name,  but  that  he  only  attended  on  market  days, 
and  then  transacted  all  his  business  at  an  inn ;  on  the  ground  that  it 
should  have  been  shewn,  that  such  person  either  participated  in  the  pro- 
fits, or  carried  on  business  on  his  own  account  ^.  In  proceeding  against 
an  unqualified  person,  for  practising  in  the  name  of  an  attorney,  contrary 
to  the  provisions  of  this  statute,  the  party  is  not  entitled  to  have  the  wit- 

« 

*  22  Geo.  II.  c.  46.  §  11.     See  also  the  R.  H.  14  &  15  Car\  II.  teg.  2.  C.  P. 
statute  3  Jac,  L  c.  7.  §  2.  and  R.  M.  1654.  ^  2  X>owL  &  Ryl.  64.     1  Barn.  &  Cres. 

§  1.  K.  B.  by  which  rule,  attornies  dismissed  270.     S  Dowl.  &  Ryl  263.  (a.)  S.  C    Id. 

by  one  court  from  their  practice  for  misde-  260.8  Moore,  214.  322.  1  Bing.  278.  S.  C 

mcanors,  are  not,  after  certificate^  to  be  ad-  and  see  5  Barn.  &  Cres.  108.    7  Dowl.  & 

mitted  to  practise  in  another  court,  it  being  Ryl.  548.  S.  C. 
contrary  to  the  intent  of  the  law :  And  see  '6  Bam.  &  Aid.  824. 

R.M.6&7Eli2r  §4.    R.  M.  16  EUz.  §  •» 9  Moore,  167.  2  Bing. 74.  S.  a 

8.   R.  T.  24  EUz.  §  6.    R.  M.  1654.  §   1. 
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nesses  in  sapport  of  the  charge  examined  vivd  voce;  but  after  the  matter 
had  been  referred^  by  oonient  of  coansel^  to  the  master  of  the  crown  office, 
who  reported  the  party  in  contempt,  the  court  of  King's  Bench  allowed 
him  to  bring  the  whole  of  the  case  under  their  own  consideration,  when 
brooght  up  to  be  committed*.  And,  in  the  Common  Pleas,  after  the 
coort  had  ordered  the  parties  to  be  attached,  and  give  bail  to  answer  in- 
terrogatories before  the  prothonotary,  who  reported  them  to  be  in  contempt, 
for  not  haying  satisfiictorily  answered  the  interrogatories  put  to  them ; 
sndb  report  was  holden  not  to  be  conclusive  on  the  parties,  but  that  they 
wi^bt  take  exceptions  to  any  specific  or  material  parts  of  it^  And 
whei^  after  the  prothonotary  had  made  his  report,  it  appeared  that  cer- 
tun  books  of  account  had  not  been  laid  before  him,  which  tended  to  sup- 
port the  answers  given  by  one  of  the  parties ;  the  court  ordered  the  pro- 
thonotary to  inspect  them,  but  would  not  allow  a  clerk  who  had  made  the 
cBtrics  therein,  to  be  examined  by  the  prothonotary,  on  an  application 
msde  by  the  prosecutor  for  that  purpose  ^ 

It  will  next  be  proper  to  consider  the  certificates  of  attomies,  which  Ortificttet  of 
were  first  required  by  the  statute  25  Geo.  III.  c.  80.  And,  by  a  subse-  J^^eJ "ut. 
quent  statute  S  "  every  person  admitted  sworn  and  enrolled  a  solicitor 
"  or  attorney,  &c.  in  any  of  his  majesty's  courts  at  Westminster,  &c.  or  in 
"  any  other  court  in  England,  holding  pleas  where  the  debt  or  damage 
"  shall  amount  to  forty  shillings  or  more,  shall  annually,  between  the  first 
"  day  of  Notemher  and  the  end  of  Michaelmas  term  then  next  following, 
**  daring  such  time  as  he  shall  continue  so  to  practise  in  any  of  the  said 
**  courts,  or  before  such  person  shall  commence,  carry  on  or  defend  any  * 
"  action  or  suit;  or  any  proceedings  whatsoever,  in  any  of  the  said  courts, 
^  ddiver  in  to  the  commissioners  of  the  stamp  duties,  or  to  their  officer 
appointed  for  that  purpose,  at  the  head  office  of  stamps  in  Middlesex,  a 
paper  or  note  in  writing,  containing  the  name  and  usual  place  of  resi- 
dence of  such  person ;  and  thereupon,  and  upon  payment  of  the  duties, 
**  according  to  the  place  of  his  residence,  every  such  person  shall  be  en- 
*^  titled  to  a  certificate,  duly  stamped,  to  denote  the  payment  of  the  said 
**  duties ;  which  certificate  the  said  commissioners  shall  cause  to  be  im- 
mediately issued,  under  the  hand  and  name  of  the  proper  officer,  in  such 
form  as  they  shall  devise."  The  period  fixed  for  attomies,  &c.  to  take 
out  their  annual  certificates,  and  pay  the  stamp  duty  thereon,  was  altered 
by  the  statute  54  Geo.  III.  c.  144  \  by  which  it  is  enacted,  that  '*  all 
attomies,  &c.  who  by  the  laws  in  force  would  be  bound  to  take  out 
stamped  certificates,  and  pay  the  duty  thereon,  at  the  head  office  of 
stamps  in  Middlesex,  annually,  between  the  first  day  of  November  and 
the  end  of  Michaelmas  term  following,  shall  in  future  take  out  such 
certificates,  and  pay  the  duty  thereon,  and  do  all  other  acts  necessary 
fbr  that  purpose,  annually,  between  the  fifteenth  day  of  November  and 
the  sixteenth  day  of  December  in  each  year ;  and  in  de&ult  thereof 
shall  be  subject  and  liable  to  such  and  the  same  penalties,  forfeitures 

*  S  Doml  &  RyL  64.  *"  37  Geo.  III.  c.  00.  §  26. 88. 

^8  Hoorab  814.  1  Bing.  872.  S.  C.  ^  i  \3,  14. 
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«  and  duqualiticatkms^  as  they  would  have  been,  under  the  laws  then  in 
''  force,  for  not  taking  out  such  certificates,  within  the  period  first  above 
mentioned:*  And  that  all  certificates,  which  shall  be  taken  out  be- 
tween the  Jfteeiuh  day  of  November  and  the  sixteenth  day  of  December 
in  any  year,  by  attomies,  &c  thereby  required  to  take  out  the  same 
within  that  period,  shall  be  dated  on  the  sixteenth  day  of  Navanber; 
"  and  all  certificates  which  shall  be  taken  out  by  any  such  persons  at  any 
"  other  time,  shall  be  dated  on  the  day  mi  which  the  same  shall  be 
granted ;  and  all  such  certificates  respectively  shall  have  effect  and  con* 
tinue  in  force  from  the  day  of  the  date  thereof,  until  thejifteenih  day 
'-  of  November  following,  both  inclusive,  and  no  longer."  But  an  at- 
torney may  sue  by  attachment  of  privil^e,  though  his  certificate  has  ex- 
pired, and  not  been  renewed,  if  the  writ  be  sued  out  within  a  year  from 
the  expiration  of  his  certificate  *. 
Stamp  duties  The  duties  now  payable  for  certificates,  under  the  last  general  stamp 

^^       ^  '         act  ^,  are  twelve  pounds  yearly,  by  every  person  admitted  as  an  attorney  or 

solicitor,  in  any  of  his  majesty's  courts  at  Westminster,  &c.  if  he  shall  re- 
side in  the  city  of  London  or  Westminster,  or  within  the  limits  of  the  two- 
penny post  in  England,  or  within  the  city  or  shire  of  Edinburgh,  and  shall 
have  been  admitted,  or  in  possession  of  his  office,  for  the  space  of  three 
years  or  upwards ;  or  if  he  shall  not  have  been  admitted  or  in  possession 
so  long,  51X  pounds :  and  if  he  shall  reside  elsewhere,  and  have  been  ad- 
mitted or  in  possession  of  his  office,  for  the  space  of  three  years  or  npwardsi; 
eight  pounds ;  or  if  he  shall  not  have  been  admitted  or  in  possession  so 
long,  four  pounds. 
Entry  oC  And,  by  the  37  Qto.  III.  c.  90  ^.  ''  every  certificate  so  to  be  obtained 

'^  as  therein  mentioned,  shall  be  entered  in  one  of  the  courts  in  which  the 
*'  person  described  therein  shall  be  admitted  and  enrolled,  with  the  re- 
''  spective  officer  or  officers  of  the  said  courts,  appointed  by  the  25  Greo. 
"  III.  c.  80.  to  grant  certificates  of  enrolment  or  admission,  within  the 
*'  time  therein  before  prescribed,  or  before  such  person  shall  be  permitted 
"  to  practise  as  aforesaid;  and  the  said  respective  officers  shall  from  time 
^'  to  time,  upon  payment  of  the  fee  of  one  shilling,  enter,  in  alphabetical 
"  order,  the  names  of  the  persons  described  in  such  respective  certificatesi, 
'^  together  with  the  places  of  such  their  residence  as  aforesaid^  and  the 
'^  respective  dates  of  such  certificates,  in  books  or  rolls  to  be  prepared  hr 
"  that  purpose ;  to  which  books  or  rolls,  in  the  said  courts  respectively, 
"  all  persons  shall  and  may  at  seasonable  times  have  free  access,  without 
"  fee  or  reward." 
Concequences  By  the  same  statute  ^,  ^'  if  any  person  shall,  in  his  own  name,  or  in  the 

name  of  any  other  person  or  persons,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  carry  on  or  defend  any  action  or  suit,  or  any  pro- 
ceedings, in  any  of  the  courts  aforesaid,  for  or  in  expectation  of  any  gsin. 


*  8  Maule  &  Sel  605.    5  Maule  &  SeL  Geo.  III.  c  98.  Schsd.  A.  48  Geo.  III.  c 

281.  liO.  Sched.  Fm  L 

^  65  Geo.  m.  c  184.  Sched.  Fart  I.  And,  "^  §  27. 

for  the  former  dutieS)  ice  the  statutes  44  '  §  SO. 
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'^  fee  dir  reward^  or  shall  do  any  act  in  any  of  the  said  courts,  as  an  attoN 
"  ney  of  snch  court,  without  obtaining  a  certificate  in  the  manner  before 
"  directed,  or  without  entering  the  same  in  one  of  the  courts  aforesaid, 
'^  wherein  such  person  shall  be  admitted  or  enrolled  as  an  attorney,  &c. ; 
or  shall  deliver  in  to  any  person,  at  the  said  head  office,  any  account, 
cantaining  a  place  of  residence,  as  the  place  of  his  residence,  contrary  to 
**  the  directions  of  the  said  act  of  the  25  th  year  of  the  reign  of  his  late 
majesty,  with  intent  to  evade  the  payment  of  the  higher  duties,  every 
such  person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
Jifty  pounds ;  and  shall  be  made  incapable  to  maintain  or  prosecute  any 
"  aclMm  or  suit,  in  any  court  of  law  or  equity,  for  the  recovering  of  his 
'*  fees,  &€."  But  it  is  no  ground  of  objection  to  bail*,  nor  for  cancelling 
a  hail  bond  ^,  or  setting  aside  proceedings,  that  the  attorney  by  whom  the 
biil  wms  put  in,  or  who  sued  out  the  writ,  had  neglected  to  take  out  his 
cortifeate :  and  the  circumstance  of  the  plaintiff's  cause  having  been  con- 
dueled  by  an  attorney,  who  has  not  obtained  his  certificate,  does  not  deprive 
the  plaintiff  of  his  right  to  full  costs  against  the  defendant  ^. 

Ako^  by  the  statute  44  Geo.  III.  c.  98.  §  14.  '^  every  person  who  shall,  Certifiratei  of 
*'  for  or  in  expectation  of  any  fee,  gain  or  reward,  directly  or  indirectly,  J^  ^  "• 
'*  draw  or  prepare  any  conveyance  of,  or  deed  relating  to,  any  real  or  per- 
"  sooal  estate,  or  any  proceedings  in  law  or  equity,  other  than  and  except 
**  Serjeants  at  law,  barristers,  solicitors,  attomies,  notaries,  proctors,  agents 
"  cr  prociiXBtors,  having  obtained  regular  certificates,  and  special  pleaders, 
"  dnftfcsmen  in  equity,  and  conveyancers,  being  members  of  one  of  the  four 
^'  inns  of  court,  and  having  taken  out  the  certificates  mentioned  in  the 
"  sdMlule  to  that  act  annexed,  and  other  than  and  except  persons  solely 
"  em^oyed  to  engross  any  deed,  instrument,  or  other  proceedings,  not 
"  drawn  or  prepared  by  themselves,  and  for  their  own  account  respectively, 
'^  and  other  than  and  except  public  officers,  drawing  or  preparing  official 
*'  instnunents,  applicable  to  their  respective  offices,  and  in  the  course  of 
**  thdr  daty,  shall  forfeit  and  pay  for  every  such  offence,  the  sum  of  Jifty 
'^  pounds:  Provided  always,  that  nothing  therein  contained  shall  extend, 
^  or  be  eonstrued  to  extend,  to  prevent  any  person  or  persons  drawing  or 
preparing  any  will  or  other  testamentary  papers,  or  any  agreement  not 
under  seal,  or  any  letter  of  attorney."  The  certificates  required  by  the  Sump  duty  on. 
above  statute  are  subject,  by  the  last  general  stamp  act  ^  to  the  duty  of 
12/.  if  the  party  reside  in  the  city  of  London  or  Westminster,  or  within  the 
limits  of  the  two-penny  post  in  England,  or  8/.  if  he  shall  reside  elsewhere : 
fiat,  under  the  latter  act,  such  persons  only  are  qualified  to  practise,  as  are 
members  of  cme  of  the  four  inns  of  court,  &c  «.  A  certificated  conveyancer 
may  maintain  an  action  for  his  fees  '. 

An  attorney  is  liable  to  penalties,  for  practising  without  obtaining  or  Determinationf 
catering  his  certificate,  according  to  the  provisions  of  the  statute  37  Geo. 


€f 


it 


*2CliitBfip.g6. 

^  1  DmrL  &  RyL  216. 

'SBii«.0. 

'55  Geo.  IIL  c  184.  Sdied.  Part  I. 


*  Holt  Nu  Pru  628. 

f  S  Barn.  &  Cres.  744.    6  Dowl.  &  Ryl. 
648.  S.  C.  6  DowL  k  RyL  4.  S.  P. 
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III.  c.  90.  5  20,  III.  c.  90.  §  26.  30.  though  no  power  to  sue  is  expressly  given  by  that 
^'  statute ;  for  the  25  Geo.  III.  c.  80.  §  29.  which  gives  that  power,  and 

the  37  Greo.  III.  c.  90.  are  in  pari  materidK  And  if  an  attorney  be  in 
partnership  with  another^  and  they  carry  on  their  business  together,  and 
their  joint  names  are  put  on  their  papers  in  causes  in  their  office,  either 
of  them  is  liable  to  the  penalties  of  the  last-mentioned  act,  for  practising 
as  an  attorney,  without  entering  his  certificate ;  though  it  do  not  appear 
that  one  of  them  had  any  profit  or  advantage  from  the  suit  for  which  the 
qui  tarn  action  is  brought  ^  The  consequence  is,  and  it  has  been  accord- 
ingly  determined,  that  two  attomies  or  proctors  cannot  be  sued  together, 
as  for  one  offence,  in  practising  without  having  obtained  and  entered  their 
certificate  ^.  It  has  likewise  been  determined,  that  the  certificate  act  does 
not  extend  to  the  county  court,  though  an  attorney  prosecute  a  suit  there, 
by  virtue  of  a  writ  o£  jusiicies,  for  more  than  4/ds.  ^.  But,  by  the  statute 
44  Greo.  III.  c.  98.  §  10.  the  penalties  incurred  by  virtue  of  that  or  any 
other  act  of  parliament,  relating  to  the  stamp  duties,  can  only  be  recovered 
in  the  name  of  the  attorney  general.  And  acts  of  indemnity  are  occasion"* 
ally  passed,  to  relieve  attornics  who  have  neglected  to  take  out  their  certi« 
•  ficates  in  due  time  *. 

Admission  of  at-  As  a  further  inducement  for  attomies  to  take  out  their  certificates,  it  is 
^o't"tokili^*'iu?'  enacted,  by  the  statute  37  Geo.  III.  c  90  '.  that  "  every  person  admitted, 
certificate.  *f  swom  and  enrolled  in  any  of  the  courts  therein  mentioned,  who  shall 

"  neglect  to  obtain  his  certificate  thereof,  in  the  manner  before  directed, 
'^  for  the  space  of  one  whole  year,  shall  from  thenceforth  be  incapable  of 
"  practising  in  his  own  name,  or  in  the  name  of  any  other  person,  in  any 
*'  of  the  said  courts,  by  virtue  of  such  admission,  entry  and  enrolment ; 
"  and  the  admission,  entry  and  enrolment  of  such  person,  in  any  of  the 
Re-admission  of  '*  said  courts,  shall  from  thenceforth  be  null  and  void.     Provided  always, 

**  that  nothing  therein  before  contained  shall  be  construed  to  prevent  any 
'^  of  the  said  courts  from  re-admitting  any  such  person,  on  payment  to  the 
"  commissioners,  of  the  duty  accrued  since  the  expiration  of  the  last  cer- 
'*  tificate  obtained  by  such  person,  and  such  further  sum  of  money,  by  way 
When  neces-  ''  of  penalty,  as  the  said  court  shall  think  fit  to  order  and  direct '."  On 
'*'^'  the  above  statute,  it  has  been  holden,  in  the  Common  Pleas,  that  where 

a  person  is  admitted  an  attorney,  and  omits  to  take  out  his  certificate 

within  the  year,  he  must  be  re-admitted,  before  he  can  practise,  though 

Term*t  notice^     he  should  never  have  practised  on  his  former  admission  ^    And,  in  the 

Md°  b*****T^'    King's  Bench,  where  an  attorney  has  discontinued  practice,  after  the  expira* 

tion  of  his  certificate,  though  in  consequence  of  pecuniary  difficulties  and 

*  3  Bos.  &  PuL  S86.    1  New  Rep.  C.  P.  f  $  31. 

246.  S.  P.  8  East,  669.  contra.  >  For  the  eridence^  in  an  action  by  an  at- 

**  4  Btp.  Rep.  14.  tomey  for  his  fees,  as  to  his  not  having  beeD 

'  1  New  Rep.  C  P.  245.     2  East,  569.  readmitted,  after  neglecting  to  take  out  his 

cotUnu  certificate,  see  5  Barn.  &  Cres.  38.  7  DowL 

*  6  Dumt  &  East,  663.  &  RyL  512.  S.  C 

*  See  Stat.  7  Geo.  IV.  c.  44.  §  &  and  <>  6Taunt.408.  2  Marsh.  123.  S.  C  snd^ 
other  sututct  referred  to,  ante,  64,  6.  (A).  see  1  Chit.  Rep.  729. 
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iilnea  %  or  of  absence  abroad  ^  a  term's  notice  must  be  stuck  up^  and  en- 
tered at  the  judges'  chambers^  for  the  purpose  of  re-admitting  him^  in  like 
manner  as  upon  an  original  admission  ^.  But  where  an  attorney  continued 
to  practise^  after  the  expiration  of  his  certificate^  through  the  inadvertence 
or  misconduct  of  his  agent  or  clerk^  in  neglecting  to  get  it  renewedj  the 
court,  on  an  affidavit  of  the  circumstances,  will  re-admit  him,  without 
giving  a  term's  notice  ^.  And  where  the  certificate  of  an  attorney  of  the 
Common  Pleas  had  been,  through  the  mistake  of  his  agent,  filed  in  the 
Kii^s  Bench,  where  he  was  not  admitted,  for  four  successive  years,  such 
certificate  was  allowed  to  be  entered  and  filed  in  the  Common  Pleas,  on 
Bodoe  of  the  application  being  given  to  the  Stamp  office  *.  Where  a  term's  What  deemed 
ootioe  was  necessary,  and  the  party  intending  to  apply  to  be  re-admitted  on  '"  ^*^"  * 
the  voU,  affixed  his  notice  outside  the  court  of  King's  Bench,  in  the  mom* 
ing,  before  the  sitting  of  the  court,  on  the  first  day  of  the  term  of  which 
the  noCice  was  intended  to  be  given,  this  was  holden  to  be  a  sufficient  com- 
pliance with  the  rule  ^. 

In  the  King's  Bench,  it  is  a  rule,  that  where  an  agent  employed  to  Payment  of  fine, 
take  oat  an  attorney's  annual  certificate,  has  neglected  to  do  so,  and  the  ^uty. 
attomej  has  from  ignorance  of  the  fact  continued  to  practise,  the  court 
will  only,  allow  him  to  be  re-admitted,  upon  payment  of  a  fine,  with  the 
aneaia  of  duty'.  But  attomics  have  been  re-admitted,  in  that  court, 
without  paying  any  fine  or  arrears,  on  making  it  appear  that  they  had 
sever  practised  ^,  or  had  discontinued  practice  after  their  last  certificate 
expired  ^>  or  that  they  were  prevented  from  practising  by  illness  ^,  or  by 
being  reduced  to  the  situation  of  a  clerk  * :  and  the  distinction  is  said  to 
be  this  ;  that  when  the  party  has  been  practising  in  the  interval,  he  must 
pay  the  arrears  of  duty;  but  not  so,  when  he  has  not  practised".  So,  in 
the  Common  Pleas,  an  attorney  who  had  ceased  to  practise  after  the  passing 
of  the  25  Geo.  III.  c  80.  and  before  the  operation  of  the  37  Geo.  III.  c. 
90.  §  31.  had  commenced,  was  re-admitted,  without  paying  any  penalty 
or  arrears  of  duty  °.  And,  in  a  late  case  ^,  an  attorney  who  had  ceased  to 
practiae  for  iix  years,  was  re-admitted  in  that  court,  on  payment  of  a  no- 
minal fine,  without  the  arrears  of  duty ;  on  an  affidavit,  stating  that  he 
had  difloontinued  to  practise,  on  account  of  his  affiiirs  having  become  em- 
barrassed, that  he  had  not  practised  in  the  interval,  and  that  no  miscon- 
duct could  be  imputed  to  him  in  his  character  of  an  attorney. 


*  1  Obit.  Rep.  207. 

*  Ex  parte  rmvghatt,  £.  45  Geo.  III.  K. 
E  Append.  Chap.  III.  §  4. 

*  1  Bun.  &  Aid.  180,  90.  8  Taunt  129. 
SMooR^  678.  1  Chit  Rep.  163.  673. 
692. 

'  4  M oora^  847. 

'  4  IXmtL  &.  RyL  640. 

'  4  Bam.  &  Aid.  90.  For  the  form  of 
tSdavit  for  hit  admisaion,  on  the  above 
Croood,  and  tlie  ndt  of  court  thereon,  see 


Append.  Chap.  III.  $  16,  16. 

k  1  Chit.  Rep.  729. 

I  2  DowL  &  RyL  238. 

k  1  Chit.  Rep.  101.  692. 

t  2  Bam.  &  Aid.  314.  1  Chit.  Rep.  102. 
(fl).  S.  C.  and  see  id,  692.  1  Lee's  Prac. 
Diet.  2  Ed.  333,  4.  n.  2  Marsh.  123. 

"  2  DowL  &  RyL  239.  j)cr  Abbott,  Ch.  J. 

"  2  Taunt.  898. 

**  7  Moore,  410.  1  Bing.  91.  S.  C.  and 
see  7  Moore,  493.  495. 
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Rute,  and  affi-  The  rule  for  re-admitting  an  attorney  is  a  rule  to  aheW  cause ;  founded 
mittin/attor-  '  ^"  ^^  affidavit,  Stating  the  pa3rment  of  the  duty  on  the  articles  of  derk- 
ney.  ship,  the  admission  under  them,  and  up  to  what  time  the  attorney  obtained 

his  certificate :  It  must  also  be  sworn,  that  he  has  since  discontinued  to 
practise ;  for  otherwise  he  might  be  criminally  culpable  * :  and,  where  a 
considerable  time  has  elapsed,  the  reason  of  his  ceasing  to  take  out  his 
certificate  must  be  stated,  and  how  he  has  been  since  employed,  in  order 
to  shew,  that  he  has  not  been  employed  in  any  manner  that  may  unfit  him 
for  the  duties  of  his  profession  ^.  The  affidavit  then  states,  that  a  term's 
notice  has  been  given,  when  necessary,  of  his  intention  to  apply  to  the 
court ;  and  that  notice  of  his  name  and  place  of  abode,  &c.  has  been  served 
On  kst  day  of     on  the  solicitor  to  the  commissioners  of  stamp  duties  ^.  An  attorney  may 

be  re-admitted  on  the  last  day  of  term,  when  notice  has  been  stuck  up  all 
the  term  **. 


term. 


Privileges  of  at-       An  attorney,  when  duly  admitted,  enrolled  and  certificated,  is  supposed 
or  C.  P.  '  to  be  always  present  in  court :  and  on  that  account,  has  many  privileges 

belonging  to  him,  in  common  with  the  other  officers  of  the  court.  Where 
an  attorney  of  the  King's  Bench  or  Common  Pleas  is  plaintiff,  he  is  en- 
titled to  sue  in  his  own  court,  by  attachment  of  privilege  ' ;  and  may  lay 
and  retain  the  venue  in  Middlesex  ^,  Where  he  is  dtfendant,  he  must  be 
sued  in  his  own  court  by  bill  s,  even  as  acceptor  of  a  bill  of  exchange  ^  ; 
and  cannot  be  arrested,  or  holden  to  special  bail  *.  It  is  also  said,  that 
an  attorney  is  entitled  to  have  his  cause  tried  at  bar  ^*  And  as  an  at- 
torney is  not  subject  to  the  jurisdiction  of  the  courts  of  conscience^  ex- 
cept where  he  is  expressly  made  liable  thereto,  as  in  London^,  Westminster^ 
and  the  Tower  Hamlets  °,  he  may  in  all  other  cases  sue  °,  and  be  sued  ^ 
in  his  own  court,  for  debts  under  forty  shillings.  But  an  attorney  ^- 
fendarU  has  not  the  privilege  of  changing  the  venue  into  Middlesex,  when 
it  is  laid  in  another  county  4.  In  the  Common  Pleas,  the  attorm'es 
and  officers  of  the  court  ought  to  be  sued  there  by  bill,  because  they  are 
supposed  to  be  always  present  in  court ;  but  the  Serjeants  and  their  clerks, 
and  the  clerks  of  the  judges  and  prothonotaries,  are,  it  is  said,  privileged  to 
be  sued  in  the  Common  Pleas  by  original  torit,  and  not  by  bill  ^ 

*  1  Chit  Rep.  207.  S16.  646.  "^  24  Geo.  II.  c.  42.  §  1.  Doug.  881. 
^  2  Smith  R.  165.  5  Moore,  141.  "  19  Geo.  III.  c.  68.  §  24. 

^  For  the  form  of  this  affidavit,  see  Ap-  °  Doug.  S82.  m  notis.    JSussey  ^  another 

pend.  Chap.  III.  §  13.  and  for  the  rule  of  v.  Jordan,  T.  25  Geo.  III.  K.  B.    7  East, 

court  thereon,  id.  ^  14,.  47.  3  Smith  R.  52.  S.  C.  6  Moore,  622.  2 

«»  1  Chit  Rep.  667.  m  notis,  Brod.  &  Bing.  698.  S.  C. 

«  Gilb.  C.  P.  3.  p  2  Wils.  42.   Doug.  381.  but  see  8  Bur. 

'  2  Salk.  668.  4  Bur.  2027.  2  Blac.  Rep.  1683.  contra, 

1066.  3  Dumf.  &  East,  573.  fl  i  Bur.  2027.  2  Blac.  Rep.  1065.  Sparie 

«  3  Blac  Cora.  289.  3  Taunt.  166.  v.  Stokes,  one,  &c.  H.  24  Geo.  III.  K.  B.   8 

»»  Doug.  312.  2  Chit.  Rep.  63.  Dumf.  &  East,  673.  2  Str.  1049.  contra. 

*  1  Mod.  10.  Beck  v.  Lewin,  T.  66  Geo,  '  1  Ld.  Raym.  399.    3  Salk.  288.  S.  C. 
III.  K.  B.    4  DowL  &  Ryl.  73.  and  see  Cas.  Pr.  C  P.  104.    Pr.  R«g.  880. 

k  6  Mod.  123.  Barnes,  871.  S.  C. 

>  Sut.  39  &  40  Geo.  III.  c.  civ.  §  10. 
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Whtn  an  altoniejr  it  arrested  upon  prooees  istoing  out  of  an  vtferior  How  taken  ad- 
eoart,  be  may  soe  out  his  writ  of  privil^;e  •,  which  ought  to  be  allowed  ^"*^*  *''* 
iMttmnUr^:  But  if  he  be  arrested  upon  process  issuing  out  of  a  superior 
tsmit,  his  remedy  is  by  moving  the  court,  to  be  discharged  out  of  custody 
en  CQHsmoQ  bail ;  or  by  finding  special  bail,  and  pleading  his  privilege 
IB  abatement.      If  an  attorney  or  other  officer'  of   the  King's  Bench 
be  anrealed,  by  process  issuing  out  of  the  iome  court,  he  may  move 
tD  be  diaeharged  on  common  bail^      But  an  attorney  or  officer  of  a 
iifatmi  amrt  was  formerly  obliged  to  find  special  bail,  and  plead  his 
psvifege  in  abatement**.     This  distinction  however  seems  to  be  now 
dwlisheid :  and,  in  a  late  case,  the  court  of  King's  Bench  stayed  the 
proceedings,  in  an  action  brought  in  that  court  against  an  attorney  of  the 
Cnmmnn  Flea^  who  gave  notice  of  his  privilege,  but  neglected  to  plead 
il^  aUber  the  plaintiff  had  signed  judgment  for  want  of  a  plea*.     So, 
when  an  atUvney  of  the  Common  Pleas  was  arrested,  on  an  attachment 
if  pivilcge,  at  the  suit  of  an  attorney  of  the  King's  Bench,  the  latter 
emrt  ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled,  on  his  en« 
tning  a  ooninum  appearance ';  and,  in  a  subsequent  case,  the  proceedings 
«en  ordered  to  be  set  aside  for  irregularity,  with  costs  <•     But  where  an 
attmeyv  having  been  arrested  in  the  beginning  of  January,  put  in  bail 
ibawe,  end  did  not  apply  to  the  court  for  his  discharge  until  the  3d  of  Fe- 
hmmr^,  tbe  court  held  the  application  to  be  too  late^.    A  defendant  who 
as  aned  by  biU,  as  an  atUnmey  of  the  court  of  King's  Bench,  not  being 
sndi,  may  aet  aside  the  proceedings  as  irregukr  K    But  where,  in  a  simi- 
lar eaae^  a  mle  was  obtained  for  setting  aside  the  proceed!  ngs,  on  the 
gnoad  that  they  were  absdutely  void,  and  not  merely  irregular;  the  court 
held,  tbflt  they  were  not  void,  but  irregular  only ;  and  that  the  defendant,  not 
having  applied  in  time,  could  not  take  advantage  of  the  irr^^uhirity  K 

In  the  Ezdieqner  of  Pleas,  an  attorney,  side  clerk  or  other  officer,may  In  Exchequer, 
ne  by  vemire  facias,  or  onpiaa  of  privilege  \  and  must  be  sued  by  hUL  A 
aoing  there  by  process  of  privil^e,  is  entitled  to  have  his  writ 
withoot  paying  fees  ^ ;  and  it  is  holden,  that  an  attorney  of  the 
Kiaifa  Bench  or  Common  Pleas  may  be  arrested  and  held  to  bail,  upon  a 
cepioM  of  privilege  issuing  out  of  this  court  °.  It  also  seems,  that  an  officer  or 
aoeoDntant,  suing  with  his  wife,  is  entitled  to  privilege  in  the  Exchequer^ : 
bat  it  is  otherwise,  when  he  is  sued  with  her  p  ;  for  a  bill  cannot  be  filed 
sgnnst  the  wile,  as  present  in  court.  It  should  also  be  observed,  that  in 
the  Ezdieqner,  a  member  of  either  university  cannot  set  up  his  privily, 

*  Append.  Onp.  IIL  §  17.  t>  1  Chit.  Rep.  188. 

»  Cbi.  F^.  C.  P.  2L  2  BUc.  Rep.  1087.  i  5  Maule  &  ScL  824.   2  Chit  Rep.  S96. 

*  1  Hod.  10.  2  SaUc  64i.  1  Wila.  298.         S.  C  and  see  6  Barn.  &  Cres.  79.  (6). 
<SSa]k.5i4.    2Str.86i.    2Ld.Raym.  ^  6  Barn.  &  Cres.  77.  (6). 

1567.  &  a  1  WOs.  S06.  1  9Price,16.  Append.Chap.XIV.  §  15, 16. 

*  GmgnMB  T.  TVUmy,  one,  &c  H.  54  *"  Man.  Excheq.  142,  S. 

Geo.IIL  K.  B.  *  Id.  142.  9  Price,  16.  1  Y.  &  J.  199. 

'  Betk  T.  Ltwiitt  T.  dS  Geo.  IIL  K.  B.  "1  Taunt.  254. 

UDowUftRyLTS.  »  Man.  Excheq.  145, 6. 
VOL.  1.  G 
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Exemption  of 
attornies,  from 
offices. 


Privilegm  of, 
confined  to  prac- 
tising attornies. 


When  of  difie. 
rent  courts. 


against  that  of  an  officer  or  accountant,  or  against  any  person  suing  as  a 
debtor ;  this  court  not  being  mentioned  in  their  charter  of  exemptHm  *. 
But  an  attorney^  not  being  one  of  the  sworn  attornies  of  the  courts  is  not 
entitled^  as  such^  to  the  privilege  of  kying  his  venue  in  Middlesex  ^. 

An  attorney  or  officer  is  also>  by  reason  of  the  supposed  necessity  of  his 
attendance  in  courts  exempt  from  all  offices  that  require  personal  service, 
as  sheriffs,  constable  ^,  overseer  qf  the  poor  •,  ifc, ;  and  formerly,  he  was 
not  liable  to  serve  in  the  militia^;  but  several  acts  of  parliament  that 
were  passed  in  the  course  of  the  late  reign>  having  allowed  personal  ser- 
vice in  the  militia  to  be  commuted  for  a  certain  sum  of  money,  to  be  laid 
out  in  providing  a  substitute,  it  has  been  holden  that  this  exemptkni  no 
longer  exists  <• 

These  privileges  are  allowed,  not  so  much  for  the  benefit  of  attornies, 
as  of  their  clients  ^ ;  and  are  therefore  confined  to  attornies  who  practise*, 
or  at  least  have  practised  within  a  year  ^ ;  for  it  is  a  rule,  that  such  attor- 
nies as  have  not  been  attending  their  employment  in  the  King's  Bench 
for  the  space  of  a  year,  unless  hindered  by  sickness,  be  not  allowed  .their 
privily  of  attornies^ :  And  an  attorney,  not  having  practised  for  aome 
time  previous  to  the  issuing  of  the  plaintiffs  writ  against  him,  is  notpri* 
vileged  from  being  arrested  thereon,  and  held  to  bail,  on  the  ground  of 
having  re-commenced  his  practice,  and  taken  out  his  certificate,  before  lie 
was  actually  arrested  ™.  But  an  attorney,  we  have  seen  ",  may  sue  by  at- 
tachment of  privilege,  though  his  certificate  has  expired,  and  not  been 
newed,  if  the  writ  be  sued  out  within  a  year  from  the  expiration  of 
certificate. 

When  the  plaintiff  and  defendant  are  attornies  of  different  oonrts,  the 
plaintiff  is  allowed  his  privilege  of  suing  the  defendant  by  attachment^: 
and  in  this  case  it  is  commonly  said,  that  there  is  no  privil^;e  against  pii- 
vilege ;  or  in  other  words,  the  privilege  of  the  plaintiff  takes  away  that 
of  the  defendant ;  for  the  attendance  of  the  plaintiff  is  as  necessary  in  hn 
•court,  as  that  of  the  defendant  in  his,  and  therefore  the  cause  is  legally 
attached  in  the  court  where  the  plaintiff  is  an  officer  p.  But  where  the 
plaintiff  and  defendant  are  both  attornies  of  the  same  court,  the  defendant 


"  Ilardr.  188.  Man.  Ex.  Pr.  145. 

»»  1  Price,  SBi. 

^  i  Bur.  8109. 

<*  Doug.  5S8.  and  see  1  Esp.  Rep.  S59. 

'  2  Blac  Rep.  1126.  8  Dumf.  &  East, 
879.  (a),  and  see  Append.  Chap.  III.  §  18. 

f  Barnes,  42.  Andr.  355.  2  Str.  1145. 

«  Gerard*!  Case,  2  Blac.  Rep.  1123. 

»»  2  Wils.  44.  4  Bur.  2113.  Doug.  381. 

*  2  \IVlls.2S2.  4Bur.2113.  2  BUc.  Rep. 
1086.  1  Bos.  &  PuL  4.  2  Lutw.  1667. 
contra, 

k  Ridfey  and  Car,  E.  1666.  1  lil.  P.  R. 
142.  Chijjtfndale*s  Case,  E.  19  Geo.  III. 
K.  B.  Saiui  T.  Jtleydmm,  H.  24  Geo.  III. 
K.  B.     aariMhcp  t.  CVuKAon/,  E.  25  Gw. 


III.  K.  B. 

1  R.  M.  1654.  §  1.  K.  B.  &  C.  P.  8 
Maule  &  Sel.  605.  Formerly,  if  in  attor- 
ney of  the  Common  Pleas  absented  himadf 
from  the  court  for  two  teims  togetlier,  ex- 
cept it  were  by  occauon  of  sickness,  or  other 
like  uigcnt  cause,  to  be  allowed  of  by  the 
court,  he  was  liable  to  be  forejudged  the 
court,  and  to  be  no  longer  an  attorney  there- 
of.   R.  T.  24  EUz.  $  9.  C.  P. 

"  7  Dumf.  &  East,  25. 

■  AniCt  76. 

"^  2  BrownL  266.  8  Str.  887.  1  Bamud. 
K.  B.  182.  228^  S.  C  I  Blac.  Repw  19t. 
Barnes,  44.  2  Blac  Rep.  1886. 

'  4  Bac  Abr.  227.  and  see  9  Price,i6. 
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18  entitled  to  his  priyil^;e  of  being  sued  by  bill^;  and  if  not  so  sued,  he 
maj  plead  his  privil^e  in  abatement^  or  the  court  on  motion  will  stay  the 
proceedings,  bat  without  costs  ^.  In  the  King's  Bench,  where  an  action 
IS  brought  by  an  attorney  of  that  court,  against  an  attorney  of  the  Com- 
mon Pleas,  though  the  former  is  entitled  to  sue  in  his  own  court  by  at« 
tudmient  of  privilege,  yet  he  cannot  arrest  the  defendant,  and  hold  him 
to  tpeaal  bail  ^  But  in  the  Exchequer,  we  have  seen  ^,  an  attorney  of  the 
King's  Bench,  or  Common  Pleas,  may  be  arrested  and  held  to  bail  upon  a 
csptof  of  privU^e,  issuing  out  of  the  former  court  \  So,  in  Chancery,  it 
has  been  determined,  that  an  attorney  of  the  King's  Bench,  and  practising 
nlidtor  of  the  court  of  Chancery,  may  be  arrested  on  an  attachment  of 
frivilege,  at  the  suit  of  a  sworn  clerk  of  the  latter  court  ^  And  it  has 
tfcn  been  holden,  that  an  attorney  of  the  King^s  Bench  may  be  arrested 
«  anattadunent  of  privilege,  issuing  out  of  the  court  of  Common  Pleas 
it  Lameatier,  at  the  suit  of  an  attorney  of  that  court  ^. 

Am  wttantej  may  also  waive  his  privily,  either,  when  plaintiff,  by  Waiver  of  pri- 
ning  as  a  common  person  <,  or,  when  defendant,  by  not  claiming  it  in  due  ^'^'^^ 
tone,  or  in  a  proper  manner  ^  :  And  it  seems  that  an  attorney  waives  his 
privilege^  by  entering  into  a  bail  bond,  on  process  issuing  out  of  a  dif- 
lerent  ooort ;  as  he  must  be  sued  in  the  court  out  of  which  the  process 
ksned  K  Where  an  attorney  of  the  Common  Pleas  is  in  the  actual  cus- 
tody of  the  marshal,  he  may  be  sued  in  the  King's  Bench  as  a  prisoner, 
Vy  third  persons  ^ :  But  where  an  attorney  of  the  Common  Pleas  puts  in 
bai]»  to  an  action  depending  in  the  King's  Bench,  he  does  not  thereby  lose 
kis  privilege ;  but  may  plead  it  in  that  action,  or  in  any  other  brought 
agsinst  him  by  the  bye :  for  it  woidd  be  absurd,  that  he  who  founds  his 
sction  oo  that  of  another,  should  be  in  a  better  condition  than  the  origi- 
■•1  plaintiff  I  Yet  where  an  attorney,  after  having  put  in  bail,  waives 
lus  privilege,  by  pleading  in  ehief  in  one  action,  it  is  construed  to  be  a 
waiver  of  privilege,  in  all  other  actions  brought  against  him  by  the  bye, 
daring  the  same  term  ^  And  if  the  defendant  plead  his  privil^;e,  after 
he  has  waived  it,  the  plaintiff  in  his  replication  must  shew  the  waiver, 
snd  rdy  npon  the  estoppel  >°.  It  is  likewise  settled,  that  an  attorney  shall 
not  be  allowed  his  privilege,  as  against  the  king  °  ;  or  where  he  sues  or 

*t  Str.  1141.    1  Blac  Rep.  19.   2  Bkc  *  Barnes,  117.  and  lee  8  WUs.  348.    2 

BcfL  106&  6  Dnrni:  &  East,  524.  Blac.  Rep.  838.  S.  C.  1  H.  Blac.  631. 

»  6  Durnt  &  East,  524.  8  Durnf.  &  East,  ^  1  Str.  191.  4  Bam.  &  Aid.  88. 

195.  BwMS,  63.  jfnte,  81.  >  27  Hen.  VL  6.  a.    31  Hen.  VI.  10. 

•  Beck  T-  Lewin,  T.  66  Geo.  III.  K.  B.  Garth.  377.  1  Salk.  1,2.  1  Ld.  Raym.  136. 
4  DovL  &  Ryl.  73.  per  Bayley,  J.  S.  C  12  Mod.  102.  112.  535.  1  Str.  191. 

^Anie,  81.  •"  1  Ld.  Raym.  136. 

•  Wmnewrigki  ▼.  Smkk,  M.  7  Geo.  IV.  1  "1  I^.  Raym.  27.     But  actions  gui  tarn 
Touoge  &  J.  200.  (5).                                         are  not  considered  as  the  king's  actions.  T. 

'  HitpkUu  v.  Femmd,  1  Younge  &  J.  Raym.  275.  1  Lulw.  196.  3  Lev.  398.  S.  C. 

»4.{«).  I  Salk.30.  2  Salk.543,  3Salk.282.  Comh. 

»«Str.  837.    1  Bmaid  828.  S.  C.  and  319.  12  Mod.  74.  S.  C.  1  Blac.  Rep.  873. 

«e  1  Boa.  &  PkiL  6S9.  S  Boa.  &  FuL  29.  Cowp.  367.  Barnes,  48. 

•  2  BiiC  Bqp.  1066. 
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is  sued  en  auter  droit,  as  executor  or  administrator  * ;  or  jointly  with  his 
wife**,  or  other  person  who  is  not  privileged^;  or  where  there  would 
otherwise  be  a  failure  or  defect  of  justice,  as  where  an  appeal  is  brought 
in  the  King's  Bench,  a  real  action  in  the  Common  Pleas,  or  a  foreign 
attachment  in  the  sheridTs  court  of  London,  against  an  attorney  of  a  dif- 
ferent court  ^«  But  an  attorney  sued  by  bill,  jointly  with  a  person  having 
privilege  of  parliament,  does  not  lose  his  privilege  ^ 

As  an  attorney  is  entitled  to  many  privileges,  so  he  is  subject  to  some  dis^ 
abilities  and  restrictions.     By  the  statute  1  Hen.  V.  c.  4.  **  no  under'shenf, 
^  sheriff's  clerk,  receiver,  or  sheriff's  bailiff,  shall  be  attorney  in  the  king's 
'^  courts,  during  the  time  that  he  is  in  office :  "  which  statute  is  enfbroed 
by  rides  of  court',  declaring  that  ''  no  under-sheriff,  or  bailiff  of  sheriffs  or 
*^  liberties,  be  admitted,  during  such  their  employment,  to  practise  as  at- 
tomies,  under  pain  of  expulsion  from  the  employment  of  an  attorney, 
and  not  to  be  re-admitted."    And  by  the  statute  22  Groo.  II.  c.  4d  $ 
14  ^^no  clerk  of  the  peace  or  his  deputy,  nor  any  under-sheriff  or  his  de- 
puty, shall  act  as  a  solicitor,  attorney  or  agent,  or  sue  out  any  process, 
at  any  general  or  quarter  sessions  of  the  peace,  to  be  held  for  any  plaee 
where  he  shall  execute  his  office,  upon  pain  of  forfeiting  ji/^jr  poands." 
By  rule  of  Mich,  1654.  ^  I.  '^  no  attorney  can  be  lessee  in  ejectment ;  or 
**  bail  for  a  defendant,  in  any  action  depending  in  either  courts."    By 
statute  5  Geo.  II.  c.  18.  §  2.  '^  no  attorney  or  solicits  shall  be  capable  to 
continue  or  be  a  justice  of  the  peace  in  England  or  Wales,  during  such 
time  as  he  shall  continue  in  the  business  or  practice  of  an  attorney  or 
solicitor  \"    By  other  acts  of  parliament  ^,  ^'  no  attorney  or  sdidtor,  or 
person  practising  as  such,  can  be  a  commissioner  <fthe  land  tmx,  without 
possessing  one  hundred  pounds  a  year."    And  it  was  usnal  to  except 
attomies,  who  had  embezaled  their  clients'  money,  out  of  the  vuokctni 
debtors*  acts  ^. 
When  prisoners.       Also,  by  the  statute  12  G^  II.  c.  13^.  **  no  attorney  or  solicitor,  who 

^  shall  be  a  prisoner  in  any  gaol  or  prison,  or  within  the  limits,  rules  or 
'^  liberties  thereof,  i^ail,  during  his  confinement,  in  his  own  name,  or  in 
**  the  name  of  any  other  attorney  or  solicitor,  sue  out  any  writ  or  process, 
or  commence  or  prosecute  any  action  or  suit,  in  any  courts  of  law  or 
equity ;  and  all  proceedings  in  such  actions  or  suits,  shall  be  void  and  of 
*'  none  efieet :  And  such  attorney  or  solicitor,  so  commencing  or  prose^ 

*  Hob.  177.  1  Salk.  2.  1  Ld.  Rayn. 
58S.  S.  C 

0  Bro.  Abr.  ^i.  BiB,  pL  ^.  Djer,  S77. 
(a).  1  Taunt  264. 

*  8  RoL  Abr.  S7i.  8  Salk.  5U.  IS  Mod. 
leS,  i.  Pratt  V.  SaU,  H.  8  Geo.  II.  dted 
in  4  Bac.  Abr.  88S. 

*  1  Wms.  Saund.  5  Ed.  67.  8  Dumf:  & 
Sast,4l7. 

«  i  Maule  &  Sd.  685. 

'  R.  M.  1664.  S  1.  K.  B.  &  C.  P. 

*  See  also  Doug.  466. 
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i^  But  see  8  Taunt  166.  where  U 
bolden,  tbat  an  attorney,  who  was  a  jostice 
of  the  peace  for  a  borough,  if  sued  bgr  oru 
ginal,  for  an  act  done  in  hb  office  as  magis- 
trate, might  plead  his  privilege  in  abatement 

*  See  the  statute  SO  Geo.  II.  c  S.  $  87, 
&c. 

^  But  it  seems  that  an  attorney  did  not 
come  within  this  exception,  unless  be  wcrem 
custody  for  money  lecofered  by  him  at  am 
attorney.  S  Blac  Rep^  796. 
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cutiiig  any  action  or  suit  as  aforesaid^  shall  be  struck  off  the  roll^  and 
incapacitated  from  acting  as  an  attorney  or  solicitor  for  the  future : 
And  any  attorney  or  solidUn*,  permitting  or  empowering  any  such 
attorney  or  solicitor  as  aforesaid^  to  commence  or  prosecute  any  action 
or  suit  in  his  name,  shall  be  punished  in  like  manner.  Provided  never- 
less,  that  nothing  in  the  said  act  contained,  shall  extend,  or  be  oon« 
stnied  to  extend,  to  prevent  any  attorney  or  solicitor  so  confined  as 
"  afiiresaid,  £rom  carrying  on  or  transacting  any  suit  or  suits,  commenced 
**  bdbn  the  confinement  of  such  attorney  or  solidUN*  as  aforesaid*." 
This  atetute  has  been  held  to  relate  only  to  the  prosecuiing,  and  not  to  the 
drfemdmg  of  nits  ^ :  And  an  attorney,  when  in  prison,  may  sue  by  attach- 
nent  of  privilege,  for  a  debt  of  his  own  ^.  So  where,  after  an  action  com- 
by  an  attorney,  he  became  a  prisoner,  and  then  the  bailrbond  was 
,  and  he  being  still  a  prisoner,  commenced  an  action  on  the  bail- 
bood,  this  was  holden  to  be  a  continuance  of  the  original  suit,  commenced 
bdbre  the  attorney  became  a  prisoner  <'.  But  an  attorney  entering  a 
pUnt,  and  suing  out  process  in  the  county  court,  whilst  he  is  a  prisoner 
io  gaol,  ia  within  the  meaning  of  the  above  statute,  and  liable  to  be  struck 
ffthenOl*. 

The  principal  dutiet  of  an  attorney  or  agent  are  care,  skill,  and  in-  Duties  of,  in 
tcgrity :  Aod«  if  he  be  not  deficient  in  any  of  these  essential  requisites,  he 
is  Dol  Ksponaible  for  any  error  or  mistake,  arising  in  the  exercise  of  his 
profiMJon.     To  use  the  words  of  Lord  Man^ld,  in  the  case  of  Piu  v. 
Yaldem  ^,  **  that  part  of  the  profession  which  is  carried  on  by  attomies  is 
lihenl  and  reputable,  as  well  as  useful  to  the  public,  when  they  conduct 
thwnaclviBB  with  honour  and  integrity ;  and  they  ought  to  be  protected, 
where  ihey  act  to  the  best  of  their  skill  and  knowledge :  but  every  man 
is  liriile  to  error : "  and  his  lordship  pdded,  ''he  should  be  very  sorry,  that 
it  AboUL  be  taken  lor  granted,  that  an  attorney  is  answerable  for  every 
ener  or  mistake,  and  liable  to  be  punished  for  it,  by  being  charged  with 
the  dd»t  aaed  for.     A  counsel  may  mistake,  as  well  as  an  attorney ;  yet 
no  one  will  say  that  a  counsel  who  has  been  mistaken,  shall  be  charged 
with  the  debt.      The  advice  of  a  counsel  is  indeed  honorary,  and  he  does 
not  demand  a  fee  for  it ;  the  attorney  may  demand  a  compensation ;  but 
Bckher  of  them  ought  to  be  diarged  with  the  debt  for  a  mistake.     Not 
only  counsel,  but  judges  may  differ,  or  doubt,  or  take  time  to  consider : 
theiefMV  an  aHomey  ought  not  to  be  liaWe,  in  cases  of  reasonable  doubt." 
But  in  ordinary  cases,  if  an  attorney  be  deficient  in  skill  or  care,  by  which 
a  km  arises  to  his  client,  he  is  liable  to  a  special  action  on  the  case  for 
dams^^.      And  the  court,  in  some  instances,  will  order  an  attorney  to 

»  J  It.  14  Bur.  8061.  md  lee  4  B«m.  &  AW. 

^Bftnes,26S.  WiUei.  288.  (6).  8.  C.  «08.  S  Biro.  &  Crei.  738.  bVomlitRyl 

*  7  Donii:  &  East,  671.    8  Haule  &  Scl.  636.  8.  C.  1  Ry.  &  Wo.  817.  «  Cw.  &  R 
«Q6.  lis.  S.  C. 

*Bma,46.  «  2  WiU.  886.    8  Moorr,  840.     1  Bing. 

*  1  Barn.  &  Cres.  254.    2  DowL  &  Ryl       347.  S.  C. 
406.  8.  C. 
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To  tppear  in 
court,  &c. 


After  appenv 
ance. 


pay  costs  to  bis  own  client^  for  neglect  * ;  or  to  the  opposite  party^  for 
vexatioiu  and  improper  conduct  ^.  So^  if  an  attorney  obtain  a  rule  nisi, 
upon  suggestions  which  turn  out  to  be  groundless,  the  courts  in  discharg- 
ing the  rule,  will  make  him  pay  the  costs  of  the  application  ^  And  if  a 
rule  be  made  upon  an  attorney,  for  the  delivery  of  writings,  or  payment 
of  costs,  &c  and  it  be  not  obeyed,  the  courts  will  enforce  it  by  attachmeni : 
which  is  also  the  regular  mode  of  proceeding  against  an  attorney,  fw  the 
non-performance  of  his  undertaking  to  put  in  bail  ^,  &c.  It  is  not  usoal, 
however,  for  the  court  to  interfere  in  a  summary  way,  for  a  mere  breach  of 
promise,  where  there  is  nothing  criminal  ® ;  or  on  account  of  negligence  or 
unskilfulness  ',  except  it  be  very  gross  s ;  or  for  the  miscenduct  of  an  at- 
torney, independently  of  his  profession  \ 

It  was  formerly  the  duty  of  attomies  to  appear  personally,  in  the  King's 
Bench,  on  or  before  the  fourteenth  day  of  Mic/taelmas  term,  and  the 
seventh  day  of  every  other  term  ^ :  and  they  are  required,  when  called 
upon,  to  attend  the  court  on  motions  ^,  the  judges  on  summonses,  and  the 
master  on  appointments  ^  And,  on  every  appointment  to  be  made  by  the 
master,  the  party  on  whom  the  same  shall  be  served,  shall  attend  sndi  ap- 
pointment, without  waiting  for  a  second;  or  indefieiult  thereof,  the  master 
shall  proceed  ex  parte  on  the  first  appointment  °^. 

When  an  attorney  once  appears,  or  undertakes  to  be  attorney  for  an- 
other, he  shall  not  be  permitted  to  withdraw  himself  ° ;  and  it  is  said  to 
be  his  duty  to  proceed  in  the  suit,  although  his  client  neglect  to  bring  him 
money :  and  therefore  if,  on  that  account,  he  neglect  to  proceed,  acoord^ 
ing  to  the  practice  of  the  court,  whereby  judgment  of  nonpros  is  signed 
against  the  plaintiff,  the  court  will  make  a  rule  upon  the  attorney  to  pay 
the  costs  of  such  judgment,  together  with  the  costs  of  the  applicatioii^. 
It  is  even  said  to  have  been  determined,  in  the  Common  Pleaa,  that  an 
attorney  having  quitted  his  client  before  trial,  could  not  bring  an  action 
for  his  bill  ^.  So,  in  Chancery,  it  has  been  holden,  that  a  solicitor  pro« 
oeeding  to  a  certain  length  in  a  cause,  shall  not  leave  it  there,  but  shall  go 


*  Say.  Rep.  50.  172.  S  Taunt  46i.  and 
see  4  Moore,  171. 

^  2  Bur.  654.  and  see  Hul.  Costs,  2  Ed. 
485,  &c.  4  Dumf.  &  East.  371.  (6).  S 
Taunt  492.  1  Chit  Rep.  44.  80.  5  Bam. 
&  AUL  5aS.  1  DowL  &  Ryl.  142.  S.  C  S 
Bing.  423. 

•4  Taunt  191. 

^  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654. 
§  13.  C  P.  6  Mod.  42.  86.  1  Dumf.  & 
East,  422.  and  see  Cowp.  845.  4  Taunt  881. 
5  Bam.  &  Aid.  482.  1  Bam.  &  Cres.  160. 
8  DowL  &  RyL  807.  S.  C.  3  Barn.  &Cres. 
597.  5DbwL&RyLS89.S.a  3  Bing. 
70.  but  see  8  Moore,  208. 

•  8  Wns.  371.  and  see  2  Moore,  665.  1 
Bing.  102.  105. 

'  4  Bur.  2060.  2  Blac.  Rep.  780.  1  Chit. 


Rep.  651.  but  see  8  Atk.  568.  1  Chit.  R^ 
661,  2.  (a). 

>  Say.  Rep.  50.  169. 

i'Butsee4Bam.&AkL47.  SChitRep^ 
68.  1  Bing.  91. 

*  R.  M.  1654.  §  1.  R.  T.  14  Car.  IL 
reg,  2.  K.  B.  R.  M.  15  Efiz.  §  1.  R.  M. 
1654.  §  1.  R.  E.  12  Joe.  I.  $  4.  R.  H.  14 
&  15  Car.  IL  reg.  2.  C.  P. 

k  R.  E.  1656.  R.  E.  1*4  Car.  ILK.B. 

1  R.  H.  14  &  15  Car.  II.  rtg.  I.  K.  B. 

""  R.  H.  32  Geo.  III.  K.  B.  4Duni£& 
East,  580. 

■  1  Sid.  81. 

<*  Say.  Rep.  173.  but  aee  Man.  Ex.  Pb 
585,6. 

^14  Ves.272,3. 
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•n*:   And,  in  that  courts  a  solicitor  having  declined  to  act  for  his  client, 
has  no  lien  for  his  costs  upon  a  fiind  in  court  \ 

Wlien  tariiingi  come  to  an  attorney's  hands,  in  the  way  of  his  business  When  compeila^ 
as  an  attoimey,  the  conrt  on  motion  will  make  a  rule  upon  him,  to  deliver  ^tinnaod  "^ 
them  back  to  the  party  S  on  pajrmcnt  of  what  is  due  to  him  ^ ;  and  par-  ^ben  nou 
ticolarly^  when  he  has  given  an  undertaking  to  re-deliver  them  * :  But 
when  they  oome  to  his  hands  in  any  other  manner,  or  on  any  other  account, 
the  ptttj  most  resort  to  his  action  '.  And  accordingly,  in  a  late  case  <, 
the  eonrt  lefosed  to  proceed  sommarily  against  a  steward,  who  was  an  at* 
temej,  to  compel  him  to  account  before  the  master,  for  receipts  and  pay- 
Beats  in  respect  of  a  mortgaged  estate,  and  to  pay  the  balance  to  his  em- 
ployer, mnd  deliver  up  on  oath  all  deeds,  writings,  &c.  relative  to  the 
estate;  this  being  the  proper  subjeet  of  a  bill  in  equity,  and  not  a  case  for 
a  mtmdttwnt,  to  compel  a  steward  of  a  manor  to  deliver  up  court  rolls,  &c. 
So  the  oonrt  would  not  compel  an  attorney,  upon  a  summary  application, 
to  deliver  np^  on  payment  of  his  demand,  a  lease  put  into  his  hands,  for 
the  purpose  of  making  an  assignment  of  it ;  there  being  no  cause  in  court, 
lor  anj  criminal  conduct  imputed  to  him  in  respect  of  it  ^ :  Nor  will  they 
mtkB  an  order  on  an  attorney,  to  deliver  up  a  deed,  which  he  holds  as 
party  and  trustee  ^  And  where  an  attorney  had  deeds,  &c  in  his  custody 
if  two  eo-defondants,  the  court  of  Common  Pleas  would  not  refer  it  to  the 
pndiflootary,  to  ascertain  which  of  them  he  should  deliver  over  to  one  de- 

on  his  paying  the  attorney's  debt  and  costs  ^.  When  something  Sumnuury  juris- 
is  to  be  done,  for  idiich  a  tnandamus  would  lie,  as  the  giving  up  ^  ^^^' 
sf  court  rolls,  &c.  the  court  will  entertain  a  summary  jurisdiction  over  an 
sttonscj,  in  obliging  him  to  deliver  them  up,  on  satisfiu^on  of  his  lien ' : 
And  if  a  third  person  appear  to  be  interested  therein,  the  court  will  take 
a  seamty,  horn  the  person  to  whom  they  are  delivered,  to  produce  them  on 
for  the  inspection  of  such  third  person  \  And  where  the  employ- 
of  an  attorney  is  so  connected  with  his  professional  character,  as  to 
sftrd  a  presomption  that  his  employment  was  in  consequence  of  that 
character,  the  court  will  interfere  in  a  summary  way,  to  compel  him  faith- 
felly  to  execute  the  trust  reposed  in  him :  Therefore,  where  an  attorney 
was  employed  by  A.  to  collect  and  get  in  the  effects  due  to  him  as  admi- 
listiator  of  another  person,  the  court  compelled  the  attorney  to  render  an 
aeoomit  to  the  executors  of  A.,  of  the  monies,  &c  received  by  him,  although 
be  had  never  been  employed  by  A.  or  his  executors,  to  conduct  any  suit, 
in  kw  or  equity^  on  his  or  their  behalf"'.    The  court  has  also,  we  have 

*  li  Ves.  19ft.  '  6  East,  iOi.  2  Smith  R.  409.  &  C 
^  Jd,  871.  and  see  1  SwaMt  1.  SSwanst  »  8  East,  837. 

9S.  1  5  Taunt.  86i. 

*  1  SbDc  87.  1  Chh.  Rep.  98.  ^7  Taunt  891.  1  Moore,  99.  S.  C. 
*Baj,Rep.l25,  1  Ken.  189.  S.  C.  and  «  S  Dumf.  &  East,  276.  and  see  8  Blac. 

see  6  Vei.  485.  in  Chan.  Rep.  912.  5  Tauot  206.  6  TaunL  106. 

*  1  Str.  681.  8  Mod.  SS9,  S.  C  "4  Barn.&  Aid.  47.  and  see  2  ChiL  Rep. 
'  1  Silk.  87.                                                  68.  7  Moore,  437.  1  Bing.  91.  S.  C 
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OF  THB  MISBEHAVIOUR 

seen  ^  a  summary  jurisdiction  OTcr  matters  in  difference  between  attovnies 
and  their  clerks. 

For  the  reformation  and  punishment  of  abuses  in  general^  there  is  an 
old  rule  of  court  ^  which  has  however  fsJlen  into  disuse^  that  a  jury  of 
able  and  credible  officers^  clerks^  and  attomies^  shall  be  impanelled  once 
in  three  years^  and  sworn  to  inquire ;  1.  Of  the  points  usually  inquirable 
by  the  writ^  viz.  ^Ed^ties^  contempts^  misprisions,  and  offences :  2.  Of 
such  who  have  been  admitted  attomies  or  clerks,  and  are  notoriously  unfit ; 
their  names  to  be  presented  to  the  court,  and  they  to  be  punished  or  re< 
moved,  as  the  case  shall  require :  3.  Of  new  or  exacted  fees  S  and  of  those 
that  have  taken  them,  under  whatsoever  pretence ;  and  to  prepare  and 
present  a  table  of  the  due  and  just  fees,  that  the  same  may  be  fixed  and 
continue  in  every  office ;  and  likewise  for  the  Marshalsea  and  Fleet  pri« 
sons :  And  that  some  perscms  be  enjoined  and  sworn  to  give  evidence,  m. 
some  clerks  of  the  court,  and  some  attomies  in  every  county,  not  exdnd- 
2ng  others. 

When  an  attorney  is  charged  by  affidavit,  with  any  fraud  or  malprao- 
tice  in  his  profession,  contrary  to  the  obvious  rules  of  justice  and  comnun 
honesty,  the  court,  on  motion,  will  order  him  to  answer  the  matters  of  the 
affidavit ;  and  in  general,  if  he  positively  deny  the  malpractices  imputed 
to  him,  they  will  dismiss  the  complaint ;  but  otherwise  they  will  grant  an 
attachment  ^.  And  where  an  attorney,  required  to  answer  the  matters  of 
an  affidavit,  swore  in  his  exculpation  to  an  incredible  story,  the  cdurt  of 
King's  Bench  granted  an  attachment  against  him,  though  he  positively 
denied  the  malpractices  with  which  he  was  charged  ^  And  where  an  at* 
tomey  had  behaved  himself  in  such  a  manner,  as  to  afford  reasonaUe 
ground  for  thinking  that  he  had  misconducted  himself  in  his  prolessiooal 
character,  although  it  turned  out,  upon  investigation,  that  there  was  no 
sufficient  ground  for  imputing  actual  misconduct  to  him,  the  court  would 
not  give  him  his  costs  of  the  application  ^  But  the  court  will  not  call 
upon  an  attorney  summarily,  to  answer  the  matters  of  an  affidavit,  charg- 
ing him  with  an  indictable  offence ;  but  will  leave  the  parties  complaining 
to  prosecute  for  the  same  tf.  It  has  been  doubted,  whether  the  affirmatioa 
of  a  Quaker  is  admissible,  to  call  upon  an  attorney  of  this  court,  to  answer 
the  matters  of  an  affidavit  ^ :  and  the  true  distinction,  to  be  collected  £pom 
all  the  cases  upon  the  subject,  seems  to  be  this ;  that  if  the  object  of  the 


•  Anter  68. 

(>  R.M.  1654.  §  S.  K.  B.  &  C.  P.  and  see 
R.  £.  9  Eliz.  C.  P.  which  contains  the  writ 
to  summon  the  jury,  and  Jord  chief  justice 
Dyer's  charge  thereon. 

^  As  to  the  fees  of  attomies  and  officers  of 
the  court,  see  R.  T.  86  H.  VI.  $  6,  6»  7,  8. 
R.  M.  6  &  7  Eliz.  §  1,  8.  R.  M.  15  Eliz* 
§  5, 6.  1 1,  12,  IS.  R.  H.  14  Jac,  I.  reg,  8. 
$  1.  R.  M.  17  Jac,  I.  C.  P.  See  also  stat. 
8  Geo.  IV.  c.  69.  to  enable  the  judges  of  the 


several  courts  of  record  at  fTettmmtter,  to 
make  regulations  respecting  the  fees  of  the 
officers,  clerks,  and  ministers  of  the  cud 
courts.  S  DowL  &  RyL  608. 

^  1  Chit  Rep.  186.  and  see  Bae.  Abr.  tit. 
Attorney f  H.  Append.  Chap.  IIL  §  19. 

'  6  Dumf.  &  East,  701. 

'  8  DowL  &  RyL  886. 

'  1  Ring.  108.  7  Moore^  484.  &  C  1 
Ring.  148. 

>«  1  DowL  &  RyL  181. 
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nut  cr  proceeding  be  to  recover  a  debt,  or  to  give  to  a  party  any  legal  civil 

ngfat,  the  affirmadon  of  a  Quaker  is  admissible ;  and  actions  on  penal  sta« 

tQta  an  to  be  considered  as  actions  for  debts ;  bnt  that  where  the  object 

is  not  to  give  to  the  party  any  legal  civil  right,  but  to  punish  a  person 

who  has  done  something  wrong,  the  affirmation  of  a  Quaker  is  not  admis- 

Slide  *.     In  the  Common  Pleas,  if  an  attorney  do  anything  wrong,  quatenus  In  inferior 

sn  attofiiey^  in  an  inferior  courts  the  court  will  oblige  him  to  answer  the  ^"^ 

complaint''. 

When  an  attorney  has  been  fraudulently  admitted  S  or  convicted  (after  Striking  attorney 
htt  admission,)  of  felony**,  or  other  offence  which  renders  him  unfit  to  be  ,°^^^  '^^ 
cwntinned  an  attorney  ^  or  has  knowingly  suffered  his  name  to  be  made 
use  of  by  an  unqualified  person ',  or  acted  as  agent  for  such  person  ',  or 
bas  i^ned  a  fictitious  name  to  a  demurrer,  as  and  for  the  signature  of  a 
Imu^ber^,  or  otherwise  grossly  misbehaved  himself*,  the  court  will  order 
kim  to  be  struck  off  the  rolL  If  an  attorney  practise,  after  he  has  been 
convicted  of  forgery,  perjury,  subornation  of  perjury,  or  common  barratry^ 
he  is  liable  to  be  transported  ^  And  where  an  attorney  had  been  struck 
off  the  roll  of  the  court  of  Eling's  Bench,  on  the  report  of  the  master,  for 
misrondnct,  the  court  of  Common  Pleas  on  motion,  supported  by  an  af- 
fidavit of  the  master's  report,  struck  him  off  the  roll  of  the  latter  court  K 
Bat,  m  a  subsequent  case,  the  rule  for  striking  him  off  the  roll  was  refused ; 
the  contents  of  the  affidavits,  on  which  the  court  of  King's  Bench  acted, 
not  haring  been  stated,  and  there  being  no  proof  or  allegation,  that  the 
attorney  had  been  struck  off  for  a  misdemeanour  K  And  striking  an  at- 
tflmej  off  the  roll  is  not  always  understood  to  be  a  perpetual  disability  ; 
for  the  court  have  in  some  instances  permitted  him  to  be  restored,  con- 
sidering the  punishment  in  the  light  of  a  suspension  only™. 

An  attorney  may  also  be  struck  off  the  roll  at  his  own  instance,  as  for   At  his  own  in- 
tbe  purpose  of  being  called  to  the  bar  °,  &c. ;  and  if  he  be  afterwards  de-       "^ 
siroDS  of  being  restored,  he  must,  if  called  to  the  bar,  first  apply  to  the 
inn  of  court  where  he  was  called,  to  be  disbarred  ^ :  But  an  attorney 
cannot  be  struck  off  the  roll  at  his  own  instance^  though  he  has  never 
practised,  without  an  affidavit  that  no  proceedings  are  pending  against 
himP.   The  mode  of  re-admitting  an  attorney,  who  has  been  struck  off  the  Re-admitting. 
roll  at  his  own  instance,  is  pretty  much  the  same  with  that  of  re -admitting 
him,  when  he  has  not  taken  out  his  certificate,  which  has  been  already 

*  1  DowL  &  RyL  ISi.  per  Baylgy,  J.  ^  1  Brod.  &  Bing.  522.     4  Moore,  319. 
»  8  Waa.  982.  and  tee  8  DowL  &  RyL       S.  C. 

eoa.  1  S  Brod.  &  Bing.  257.    7  Moore,  64.  S. 

'  8  Blac  Rep.  991.  Jnte,  67.  C.  ^rUe,  67. 

*  Cowp.  829.  ""  1  Blac  Rep.  222.    The  like  was  done 

*  6  East,  143.  and  tee  1  Chit.  Rep.  557.  by  the  court,  in  Trin.  87  Geo.  III.  K.  B. 


"  Append.  Chap.  III.  §  21,  2. 
fAHU,7S,l.  «»  Doug.  114. 

■  4  BowL  &  RyL  738.  **  1   Chit  Rqf>.  557.  in  notis.  and  tee  id, 

^  jPbUer*s  cate,  H.  26  Geo.  III.  K.  B.       692.  6  Yes.  11.  8  Vet.  30,  Append.  Chap. 
PrUdl^s  earn,  B.  87  Geo.  IIL  K.  B.  IIL  §  21. 

^  Stat.  IS  Geo.  L  c.  89.  $  4. 
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the  King's  Bendb^  against  a  man  in  custody  of  the  marshal*;  thongb 
Fiizherbert  adds^  that  it  was  not  usual.  In  practice,  actions  against  pri- 
soners in  custody  of  the  warden  of  the  Fleet,  are  commenced  in  the  same 
manner  as  those  against  other  persons,  by  original  ^vrit. 

In  the  Exchequer,  the  means  of  commencing  personal  actions  are  first, 
by  venire  facias  ad  respondendum^,  which  is  in  nature  of  an  original  writ; 
and  was  the  process  used  at  common  law,  against  persons  having  privilege 
of  parliament  ^ :  Secondly,  by  subpana  ad  respondendum  ^,  which  is  a  pro- 
cess directed  to  the  defendant,  analogous  to  the  subpama  in  Chancery,  or 
on  the  equity  side  of  the  Exchequer :  Thirdly,  by  quo  minus  capias  ^, 
which  answers  to  the  bill  of  Middlesex  or  latitat  in  the  King's  Bench,  and 
capias  quart  clausum  f regit  in  the  Common  Pleas :  Fourthly,  by  wnire 
facias^,  or  capias  of  privilege 9,  at  the  suit  of  attornies  and  officers  of  the 
court :  And  lastly,  by  bill,  which  is  three-fold;  first,  against  attornies  and 
qfficers  ^ ;  secondly,  against  members  of  the  house  of  commons ',  on  the  sta* 
tute  12  &  13  W.  III.  c.  3.  §  2. ;  and  thirdly,  against  prisoners^,  in  cus- 
tody of  the  sheriff,  &c.  or  warden  of  the  Fleet  \  In  an  inferior  court,  it  is 
no  ground  of  error,  upon  a  judgment  after  verdict,  that  the  plaint  was 
levied  before  the  cause  of  action  accrued  ^i  But  it  seems  that  a  custom  to 
issue  a  summons  and  attachment  at  the  same  time,  is  bad  in  law  ". 

In  the  prosecution  and  defence  of  personal  actions,  the  parties  must 
appear  in  person,  or  by  attorney;  or,  in  case  of  infancy,  by  prodtein  amy, 
or  guardian. 

At  common  law,  the  plaintiff  and  defendant  must,  in  general,  have  ap- 
jKTson,  or  by  au  pg^red  Jn  person;  and  could  not  have  appeared  by  attorney,  without  the 

king's  special  warrant,  by  writ  or  letters  patent  ^.  But  a  oorporadoa 
aggregate,  not  being  capable  of  a  personal  appearance,  could  only  have 
appeared  by  attorney,  appointed  under  their  common  seal  p.  And  now,  by 
the  statute  of  Westm,  2.  (13  Edw.  I.)  c.  10.  a  general  liberty  is  given  to 
the  parties,  of  appearing  by  attorney  X  Yet  there  are  certain  persona^  svch 


In  inferior 
courL 


Appearance,  in 


*  Fitz.  Abr.  tit.  BiOj  18.  S  H.  6. 26.  and 
secSBo8.&FuL  12.  {a). 

^  Append.  Chap.  VIIL  §  76.  &c. 

^  Man.  Ex.  Pr.  92. 

<*  Append.  Chap.  VIIL  §  93,  &c 

*  /I  §  110^  11.  And,  for  the  entry  of  a 
quo  nwiuSt  with  the  sheriflTs  return  of  non 
est  inventus,  and  award  at  alias,  see  u/.  §  112. 

'  Append.  Chap.  XIV.  §  15. 

«  /A  §  16. 

i"  iU.  §  29,  80. 

>  Pod,  Chap.  VI.  and  tec  Man.  Ex.  Pr. 
Chap.  V. 

^  Append.  Chap.  XV.  §  2S,  4. 

'  See  further,  as  to  the  means  of  com. 
mendng  personal  actions  in  the  Exchequer, 
Steph.  Pt  &S,  4.  69.  60. 

"  S  Bam.  &  Aid.  605.  but  see  Doug.  61. 

"  S  Bam.  &  Cres.  772.    5  DowL  &  RyL 


719.  S.  C. 

<"  Co.  Ul  128.  a.  2  Inrt.  £49.  S78.  F. 
N.  B.  25.  1  Mod.  244.  2  Mod.  8S.  &  C 
and  see  Steph.  PL  Append,  ix,  x. 

^  Bro.  Abr.  tit.  Corforatiim,  28.  Co.  lit 
60.  b.  Com.  Dig.  tit.  Pleaded,  2  B.  2.  But 
see  the  Mayor  of  ThetfinxTs  case,  1  Salic  192. 
wherein  it  was  laid  down  hy  J7oS,  Ch.  J. 
that  though  a  corporation  eamiot  do  an  act 
in  pais,  without  their  coBunoa  wb^  yd  ikqf 
may  do  an  act  upon  leoord ;  and  Ihut  is  Iht 
case  of  the  city  of  London^  ar«iy  ymt,  wlw 
make  an  attorney  by  warrant  of  attoraqr  ia 
the  King*s  Bench,  without  either  acafiag  or 
signing  :  the  reason  vs,  became  tbcj  are 
estopped  by  the  record,  to  aiy  it  if  net  tkdr 
act.    And  see  Man.  Ex.  Pr.  S. 

"  Gilb.  C.  P.  32,3.  2  InsL  876.  F.N.& 
25.  Antc,^, 
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as  fcmt  cocfrts^,  and  idiots^,  who>  for  want  of  legal  discretion^  arc  inca- 
pable  of  appointing  an  attorney;  and  mnst  therefore  appear  in  person: 
And  any  one  else^  if  he  think  proper^  may  still  appear  and  prosecute  or 
d^end  his  snit,  in  the  same  manner  ^ ;  which  is  usually  done  by  attomies 
and  prisoners.  A  plaintiff  may  sue^  in  the  Common  Pleas,  upon  a  penal 
statute;,  in  his  own  name,  without  an  attorney;  and  putting  ** plaintiff's 
MUormty''  after  his  name,  in  the  notice  on  the  process,  is  no  irr^pilarity, 
being  only  in  oomplianoe  with  the  5  G^eo.  II.  c.  27*  §  4^. 

Attomies  were  anciently  appointed  in  court,  when  actually  present  * : 
but  they  are  now  usually  appointed  out  of  court,  by  warram  of  attorney  '| 
wbidi  should  regularly  be  in  XKtiting;  but  an  authority  by  parol  is  said  to 
be  sofkient  to  support  a  judgment  < ;  and  even  if  an  attorney  appear  with- 
Mit  wanant^  it  is  a  good  appearance  as  to  the  court,  though  he  is  liable  to 
an  aedon  \  So,  after  an  order  of  nisi  prim  had  been  made  to  refer  a  cause 
to  afbitMtioD,  with  the  consent  of  the  defendant's  counsel  and  attorney, 
the  eonit  of  Common  Pleas  woidd  not  set  it  aside,  on  an  affidavit  by  the 
defcodant^  expressly  denying  his  authority  to  refer  K  And  where  an  au-* 
thority  was  given  to  an  attorney,  to  protect  the  defendant  from  arrests,  and 
befim  it  was  countermanded,  the  attorney  gave  an  undertaking  to  put  in 
bail  ibr  the  defendant,  the  court  would  not  set  aside  the  proceedings,  on 
behalf  of  the  latter,  although  he  disclaimed  the  authority  of  the  attorney  ^. 
It  seems  however,  that  when  an  action  is  brought  by  an  attorney,  without 
fvoper  authority,  the  court  will  set  aside  the  proceedings ;  for  otherwise 
tiK  defendant  might  be  twice  charged '.  And  where  an  attorney  appears 
without  warrant,  the  court  will  set  aside  a  judgment  entered  against  the 
deieadaiit,  if  the  attorney  be  not  responsible;  for  otherwise  the  defendant 
esnld  have  no  remedy  against  him  ^. 

The  warrant  of  attorney  continues  in  force  until  the  judgment,  and  for  How  bng  i 
s  year  and  a  day  afterwards,  in  order  to  have  execution,  &c  ^  unless  it  be 
asQoer  ooontermanded  by  the  act  of  the  principal,  or  determined  by  the 
death  of  the  attorney.  And  a  defendant,  having  appeared  to  the  action  by 
sae  attorney,  cannot,  in  the  same  cause,  make  any  application  to  the  court 
by  sDDthcr,  without  having  obtained  an  (»der  for  changing  his  attorney  ^. 
Bat  a  warrant  of  attorney  for  the  plaintiff,  in  the  action  against  the  prin- 


force 


8  Taunts  S61* 

^  Cou  Lit  18i.&.  S  ImL  890.  F.  N.  B.  e?. 
hrtaeeS  Wbi.  Saund.  6  Ed.  885.  wbcrv  an 
«SbI  appesred  by  hetjrieni,  and  aaaigned  for 
wnor,  that  hmng  an  idiot,  ahe  had  prerioiialy 
appaaved  and  dtfaided  tibe  aetion  by  oaonwy  J 
And  nota^  in  Co.  Lit.  186.  b,  it  ia  «aid,  that 
tbe  adt  bgr  mImU^  &e.  nuat  be  in  tbeir  name, 
bat  diaO  he  foUowtd  bj  others.  LumUks,  it 
ii  arid,  if  nndar  agc^  nuit  appear  by  guar- 
dux  ifaflUl^e^bgraMoniey.  4  Co.  124. 
h.  and  aee  Bae*  Abr.  tit.  Mots  and  Lunatictf 
G.  8  Wma.  Saimd.  6  Bd.  8S8»  (4.) 

'  Say.  Rep.  f  17. 


<  2  H.  Blac.  600. 

•  1  Will.  89. 

f  Steph.lY.82.  Append. Chap. IV.  §  1,2. 
>  2  Keb.  199.  1  liL  Pr.  134.  187. 
t>  1  Keb.  89. 
«  8  Taunt.  486.  and  aee  1  Salk.  86.    1 

Chit  Rep.  142. 

k  1  ChiL  Rep.  198. 

1  1  Dumf.  &  Emit,  62.  1  Chit.  Rep.  194. 

"  I  Salk.  88.  6  Mod.  16.  S.  C 

•  2  Inrt.  878.     Gilb.  Exec  92,  8.    Ran. 
Eject.  2  Ed.  428.  8  Boa.  &  PuL  857.  (6). 

«  1  Barn.  &  Crea.  654. 
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cipal^  cannot  extend  to  a  scire  facias  against  the  bail  S  or  to  revive  the 
judgment  ^,  but  there  must  be  a  new  warrant  of  attorney;  because  this  is 
a  new  cause>  and  different  record.  And^  as  a  scire  facias  is  a  new  action^ 
it  may  be  sued  out  by  a  new  attorney^  without  leave  of  the  court  for  chang- 
ing the  attorney^  or  giving  notice  that  the  old  attorney  is  changed  ^.  So^ 
the  defendant  in  the  original  action  need  not  obtain  a  judge's  order  to 
change  his  former  attorney,  upon  bringing  a  writ  of  error  ^.  And  the 
plaintiff,  in  the  Common  Pleas,  may  sue  out  execution  by  a  different  attor- 
ney from  the  attorney  in  the  cause,  without  obtaining  an  order  of  court 
for  changing  the  attorney*. 

When  an  attorney,  having  been  retained  to  defend  a  cause,  has  under- 
taken to  appear,  the  defendant  is  not  allowed  to  countermand  the  appear- 
ance, after  his  retainer  ^.  But,  after  appearance,  he  may  change  his  at- 
torney by  rule  of  court,  or  order  of  a  judge,  on  payment  of  what  is  due 
to  him  ^.  For  this  purpose,  a  summons  should  be  taken  out,  and  judge's 
order  obtained  thereon  ^ ;  a  copy  of  which  order  should  be  served  on  the 
opposite  attorney :  and  it  is  not  necessary,  on  changing  an  attorney,  to  file 
a  new  warrant  K  When  an  attorney  is  thus  changed,  the  attorney  newly 
coming  in  is  bound  to  take  notice  at  his  peril,  of  the  rules  to  whidi  the 
former  attorney  was  liable  ^ :  And  till  an  order  is  obtained,  the  opposite 
party  and  his  attorney  are  justified  in  considering  the  former  attorney  as 
being  still  employed;  and  are  not  bound  to  take  notice  of  any  proceedings 
in  the  name  of  another  attorney :  Therefore,  payment  to  the  plaintiff's 
late  attorney^  changed  without  leave  of  the  court,  has  been  held  to  be 
good ' :  and  notice  of  justifying  bail  °^,  or  a  plea  put  in  °,  by  a  new  attor- 
ney, without  any  order  for  changing  the  attorney  in  the  cause,  is  inegnlar; 
and  the  plaintiff  is  not  bound  to  accept  such  notice  or  plea.  But  the 
sheriff  or  his  bail  may  put  in  and  justify  bail  above,  by  their  own  attor- 
ney ^.  And  where  the  defendant  is  a  prisoner,  notice  of  justification  may 
be  given  by  a  new  attorney,  without  an  order  for  changing  the  attorney 
before  employed  p.  So,  where  a  plea  had  been  put  in  by  a  new  attorney, 
without  any  order  for  changing  the  attorney,  it  was  holden  by  the  court 
of  Common  Pleas,  that  the  plaintiff  waived  the  irr^ularity,  by  taking  the 
plea  out  of  the  office,  and  keeping  it  4.  And  a  party  called  upon  to  shew 
cause,  may  oppose  the  rule  in  person,  after  an  order  has  been  obtained 


*  1  Salic  89.  e  Salk.  60S.  2  Ld.  IU>in. 
1252,  S.  S.  C. 

^  Cro.  Eliz.  177.  2  Ld.  Raym.  lOiQ. 

'  Say.  Rep.  218. 

^  7  Durnf.  &  East,  SS7. 

<  2  Bos.  &  Pul.  857. 

t  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654. 
§.  IS.  C.  P.  and  see  1  Chit.  Rep.  193.  jinte, 
98. 

.  *  1  LO.  P.  R.  184. 148.  8  Mod.  806.  12 
Mod.  440. 

»»  Append.  Chap.  IV.  §  6,  7. 

*  1  Taunt  44. 


.  k  R.  M.  1654.  §  10.  K.  B.  R.  M.  1854. 
§  18.  C.  P. 

1  1  Blac.  Rep.  8. 

"^  2  Blac.  Rep.  1828.  Doug.  S17.  6 
Taunt  582.  2  Marsh.  257.  &  C  7  Taunt 
46.  1^  Marsh.  865,  6.  S.  C 

'  6  East,  549.  but  see  18  Ves.  161.  195. 
in  Chan. 

**  7  Taunt  48.  2  Marib.  866»  6.  &  a  1 
Chit  Rep.  81.  2  Bam.  &  AUL  604.  1  Chit 
Rep.  829.  S.  C 

^  1  Chit  Rep.  291. 

*>  2  New  Rep.  C  P.  609. 
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ibr  dumging  the  attorney,  althongh  a  copy  of  it  has  not  been  served  on  the 

opposite  party  *•     If  an  attorney  die,  pending  the  suit,  his  warrant  is  de«  Deoth  of  at- 

temiined  ^;  andby  stat.  4  Hen.  IV.  c.  18.  the  justices  shall  make  another  ^"^* 

in  his  place :  In  such  case,  it  is  necessary  to  give  notice  to  the  opposite 

psrty,  of  the  appointment  of  a  new  attorney,  before  any  proceedings  can 

be  taken  by  him  ^ ;  and  if  the  party  who  employed  him,  having  notice  of 

hk  death,  will  not  appoint  another  attorney,  his  adversary  may  proceed  in 

the  action  <>. 

At  oommoQ  law,  the  warrants  of  attorney  might  have  been  filed,  and  FiUog,  and  en- 
entered  of  record,  at  any  time  before  judgment  * :  but  there  are  several  of^|[|^rney« 
sets  of  parlmment  ^  requiring  it  to  be  done  sooner,  under  severe  penalties. 
By  the  last  of  these  acts  it  is  provided,  that  '^  the  attorney  for  the  plaintiff 
**  shall  file  his  warrant  of  attorney,  with  the  proper  officer,  the  same  term 
he  declares ;  and  the  attorney  for  the  defendant,  the  same  term  he  ap-  \ 

peaiSy  under  the  penalties  inflicted  by  former  laws/'  Upon  this  act  of 
pMrlkiintfgit  the  court  of  King's  Bench  made  a  rule  t^,  **  that  the  defSendant's 
attorney,  at  the  time  of  his  appearance,  shall  give  the  plaintiff's  attor- 
ney, the  warrant  of  attorney  for  the  defendant ;  and  at  the  time  of  de- 
Hvering  the  copy  of  the  declaration,  or  taking  it  out  of  the  office,  when 
**  filed,  shall  -ptLjfour  pence  for  the  said  warrant :  which  warrant  of  attor- 
"  ney  the  plaintiff's  attorney  shall  file,  with  the  officer  appointed  for  filing 
"  h,  wX  the  same  time  he  files,  or  ought  to  file,  the  warrant  of  attorney 
**  for  the  plaintiff:  And  if  the  defendant's  attorney  refuse  to  pay  the 
^  same,  the  plaintiff's  att<nmey  may  sign  judgment."  Notwithstanding 
these  Insulations  however,  it  has  been  determined,  that  the  warrants  of 
attorney  may  be  filed,  so  as  to  support  the  proceedings,  at  any  time  pen* 
dade  Hie,  or  before  final  judgment ;  though  the  attorney  may  be  fined, 
ftr  not  filing  them  in  due  time  ^.  And  the  plaintiff,  in  the  King's  Bench, 
eumot  now  sign  judgment,  for  the  defendant's  refusing  to  pay /our  pence 
£ir  the  warrant  of  attorney,  when  a  copy  of  the  declaration  is  delivered 
to  him  ^. 

It  was  anciently  the  course  of  the  King's  Bench,  to  enter  the  warrants  In  K.  B. 
of  attorney  on  a  particular  roll,  kept  for  that  purpose  ^ :  but  this  course 
was  altered  in  the  time  of  Wright,  Ch.  J.  who  caused  them  to  be  entered 
on  the  top  of  the  issue  roll  ^,  as  the  practice  is  at  this  day.  In  the  Com-  In  C.  P. 
men  Pleas,  they  are  still  entered  by  the  derk  of  the  warrants,  on  distinct 
rolls  ^9  which  are  filed  in  the  bundle  of  common  rolls  in  that  court :  And 
it  b  a  rule,  that  *'  the  clerk  of  the  treasury  shall  not  sign  or  seal  any  re- 

■  4  Taunt.  669.  &  3  Jac.  II.  C.  P. 

^  I  LU.  P.  R.  141.  .*»  Dyer,  180.  826.  Cro.  Jac277.  March, 

*  1  Taunt.  S4«.  121.  8  Mod.  77.  1  Str.  626.  2  Str.  807.  8 
0  1  liL  P.  R.  1S7.  Sty.  P.  R.  IS.  2  Keb.      Ld.  Raym.  16SS,  4.    Fitzgib.  191.    1  Wils. 

875.  S9.  183. 

*  41  Sdv.  IIL  1. 6.  but  see  1  Wili.  S9.  >  4  Durnfl  &  East,  S70. 
'  18  HcD.  VL  c  9.  as  Hen.  VIII.  c.  so.  ^  1  Salk.  88. 

S  8.  S.   18  E&z.  su  14.  S  S.  4  &  5  Ann.  c.  >  /<L  tftici.  R.  E.  4  Jac.  IL  K.  B. 

16.  $  8.  "  Append.  Chap.  XXX.  §  60. 

■  R.  1L5  Am.  a  K.  B.  and  see  R.  H.  8 
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'^  oord  of  md  prius,  tmlett  the  Mrme  be  first  signed  or  ilimpHl  by  the 
**  derk  of  the  warrmnts,  or  hi«  deputy ;  nor  shall  tbeerigeaier  leoeiTe  any 
*^  plurici  capiaSf  in  order  to  make  an  exigcni  car  proclsmatMin  thereon,  befiwre 
^'  the  same  is  so  signed  or  stamped*:"  And  no  judgment  whatefcr,  (except 
final  judgments  upon  posteas  and  writs  of  inquiry,  and  noKprottet,)  shall 
be  signed  by  any  of  the  prothonotariesy  unless  the  stamp  of  the  derk  of 
the  warrants  be  first  impressed  on  the  paper,  whereoo  sndi  judgment  is  to 
be  signed,  whereby  it  may  appear  that  warrants  of  attorney  are  duly  filed^ 
The  want  of  a  warrant  of  attorney  is  aided,  after  irerdict,  by  the  statutes 
of  jeofails^ :  and  by  the  statute  of  8  Hen.  VI.  c.  12.  §  2.  a  misprision  of 
the  cleric  in  the  warrant  may  be  amended,  in  affirmance  of  the  judgment '. 
The  warrant  of  attorney  was  formerly  subject  to  a  stamp  duty  * :  And 
it  was  enacted,  by  the  statute  25  Geo.  III.  c  80.  §  13.  that  ''  noattomey 
should  sue  out  any  writ  or  process,  or  commence,  prosecute,  or  defiendany 
action,  unless  he  should  have  delivered  to  the  officer,  or  his  deputy,  ap- 
pointed to  sign  or  issue  the  first  process  for  the  plaintiff,  or  to  enter,  file 
'^  or  record  the  bail  or  appearance  for  the  defendant,  a  memonmdum  or 
minute  of  his  warrant,  duly  stamped  with  a /re  shillii^  stamp:  con- 
taining the  names  of  the  parties,  the  court,  and  the  attorney,  and  where 
Apradpe  was  required,  (except  for  an  original,)  the  nature  and  denomi- 
nation of  the  process,  and  the  return  of  it ' ;  which  memorandum  or 
minute  the  said  officer  or  his  deputy  should  receive,  and  forthwith  enter 
or  file  of  record,  and  sign  thereon  the  day  of  delivering  it.*'  A  similsr 
memorandum  or  minute  was  required,  by  the  same  act,  previous  to  entering 
up  judgment  on  a  cognovit  actionem^  or  warrant  of  attorney  '.  But  the 
stamp  duty  on  warrants  of  attcnuey  being  repealed,  by  the  statute  5  Gea 
IV.  c.  41 .  the  filing  of  a  memorandum,  or  minute  of  the  warrant,  seems  to 
bo  no  longer  necessary. 

Attomics  residing  in  the  country  frequently  employ  agenU  in  town,  to 
prosecute  and  defend  suits ;  on  the  other  hand,  attomies  in  town  some- 
times employ  agents  in  the  country,  to  superintend  the  execution  of  writs, 
&c.  And  an  attorney  employing  an  agent  to  do  business  for  his  dient,  is 
primd  facie  liable  to  the  agent  for  his  bill,  although  the  latter  knew  the 
business  to  be  done  for  the  client ;  but  to  whom  the  credit  was  given,  is 
Procccdlngfl  by.  a  question  for  the  jury  K    When  country  attomies  are  concerned  as  /ria* 

cipaU,  doclarations,  pleas,  and  other  proceedings  should  not  be  delivered 
and  carried  on  in  the  country,  but  by  the  agents  in  town  ^ }  to  whom  all 
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No  longer  ne- 
cetury. 


Agents. 


Liability  to. 


*  R.  II.  2  &  3  Jac.  II.  C.  P. 

»>  R.  M.  6  Geo.  11.  C.  P.  and  see  R.  T. 
85  Hen.  VI.  §  4.  R.  H.  U  &  15  Car.  II. 
rtg,  2.  C.  P. 

<>  82  Hen.  VIII.  c.  SO.  §  1.  18  £liz.  c. 
14.  §  1.  and  see  1  WUs.  85. 

*  Doug.  Ili.  And  see  further,  as  to  the 
warrant  of  attomev*  and  when  it  shall  be  en- 
tered  or  iUed,  Com.  Dig.  tit.  Jttanuy,  B. 
7,8. 

*  25  Geo.  IIL  c,80.  §  I.  44  Geo.  III.  c. 


98.  SchetL  A.  48  Geo.  III.  e.  149.  SdketL 
Part  II.  §  III.  65  Geo.  IIL  c  184.  Scheil. 
Part  IL  §  IIL 

'  Append.  Chap.  IV.  §  8,  4.  Post,  Chap. 
XII. 

«  Id.  5  6. 

^  2  Bam.  &  Cres.  11.  3  DowL  &  RyL 
195.  S.  C. 

»  Imp.  K.  B.  10  Ed.  46.  Inap.  a  P.  7 
£d.  38.  187.  and  see  Barnes,  311.  Pr.  Reg. 
124.  S.  C.     Cas.  Pt.  a  P.  94.  lOL  109. 
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nodoet  in  the  cause  should  likewise  be  given* :  And  if  the  agent  of  the 
plaintiCrs  sttomey  give  the  agent  for  the  defendant  time  to  plead,  the 
ooantry.^ttomey  cannot  sign  judgment  till  that  time  be  expired  \    la 
the  King^s  Bench,  notice  of  trial  or  inquiry  S  or  a  countermand  or  con- 
tirnianee  of  notice  of  inquiry  ^,  must  be  given  in  town ;  but  a  oounter-i 
Biaiid  of  notice  of  trial  may  be  given  in  the  country  ^     In  the  Common 
Pleasy  it  seems  that  notices  of  trial  and  countermands,  and  notices  of  exe- 
cuting writs  of  inquiry  and  countermands,  may  be  given  either  to  the  at- 
Xaraej  in  the  country,  or  to  the  agent  in  town ;  but  of  those  things  which 
tre  to  be  done  only  in  town,  notice  must  be  to  the  agent :  and  all 
■odoes  where  the  party  has  a  known  attorney,  must  be  given  to  that  at« 
tvney  or  his  agent,  and  not  to  the  party  himself  ^     Payment  to  the  at-  Piyment  to  at- 
torney is  payment  to  the  principal « ;  but  it  is  otherwise  of  payment  to  ^^'^^*  **'  ■ff*°** 
ta  agents  employed  by  the  plaintiff's  attorney  \    Aijd  where  the  plaintiff's  Retainer  by 
stlomcy  was  indebted  to  the  plaintiff,  in  a  greater  sum  than  the  amount  *^^ 
sf  the  attcmey's  costs  in  the  cause,  the  court  of  Common  Pleas  held,  that 
the  agent,  to  whom  the  plaintiff's  attorney  was  indebted  on  a  general  ac« 
ooooty  in  a  sum  greater  than  the  amount  of  such  costs,  could  not,  as 
against  the  plaintiff,  retain  out  of  the  sum  recovered  by  the  latter,  more 
dam  the  diarge  for  agency  in  that  particular  cause  K 


When  the  plaintiff  is  a  pauper,  and  will  swear  that  he  is  not  worth /ve  Pauper,  what, 
pounds,  after  all  his  debts  are  paid,  except  his  wearing  apparel,  and  the  ^^^  aamitted  to 
subject  matter  of  the  action  ^,  he  may  be  admitted  to  sue  in  formd  pau^  «»« infirmA 

— ,        ,,  .  ..,        ..  11   *«         ii.«.  paypentf  and 

/ferif.    But  the  drfcndant  m  a  civil  action  is  never  allowed  to  defend  it  as  when  not. 

spanper  ^     It  was  formerly  a  rule  ™,  that  none  could  be  admitted  to  sue 

k  formd  puuperis,  out  of  court ;  but  now,  if  a  plaintiff  will  make  ^- 

dami  *,  that  he  is  not  worth  Jive  pounds,  &c.  he  may,  upon  petition  ^  to  the 

diief  justice,  supported  (in  the  King's  Bench,)  by  counsel's  opinion  p  of 

htt  cause  of  action,  be  admitted  out  of  court  ^ ;  which'  admission  may  be 

FbRcg.a80^81.  Banes,261.  Cai.Pr.  C.  Principal  j;  4gfnt,  1&2.  (L) 

P.  12a.  a.  C  *  1  Bing.  20.  7  Moore^  249.  S.  C.     And 

*  1  Dumf:  &  East,  711.  S  East,  669.  lee  6  Price,  203.  2  Dowl  &  RyL  6.  accord, 

^  In  the  Common  Pleas,  tf  an  appearance  6  DowL  &  Ryl.  384. 

be  entered  in  the  name  of  an  agent  to  the  ^  R.  H.  3  &  4  Jac.  II.  reg,  1.  (a).  K.  B. 

defeDdaot'a  attorney,  judgment  cannot  be  Hul  Costs,  2  Ed.  222 :  but  see  I  LU.  P.  R. 

si^gnef^  tluMigfa  the  ^ea  be  delivered  in  the  633.  where  the  sum  is  said  to  be  <m  pounds, 

of  the  latter.  8  Bos.  &  Pul  ill.  *  Hul.  Costs,  2  Ed.  228,  9.  Barnes,  328. 


'  3  East,  668.  "  R.  H.  3  &  4  Joe.  IL  reg.  1.  K.  B. 

'  Imp.  K.  B.  10  Ed.  416.  and  see  Lee*s          "  Append.  Chap.  IV.  §  9. 

Pnc  Die.  2  Ed.  29,  so.  <*  Jd.  §  8. 

*  2  Str.  1073.  Cas.  temp.  Hardw.  369.  S.  i*  Jd  §  10. 

C  Imp.  K.  B.  10  Ed.  46.  "»  R.  H.  3  &  4  Joe.  II.  rrg.  1.  (o).  K.  B. 

'  'Buna,  306.  For  the  form  of  judge's  order,  for  admitting 

*  1  Blae.  Rep.  8.  the  plaintiff  to  sue  in  firmd  pauperis,  see 

*  D019.  6tS,  i.  and  see  Paley's  law  of      Append.  Chap.  IV.  §  16. 
VOL.  I.  H 
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Costs,  &c. 


cither  at  the  c^mmeneemetit  of  the  stilts  or  afterw^ds  pendente  U4e  ^ :  And 
up«n  his  being  so  admitted,  an  attorney  and  counsel  shall  be  assigiied  him, 
pursuant  to  the  statute  11  Hen.  VII.  c.  12.;  and  he  shall  be  permitted 
to  carry  oh  the  proceedings  gratis,  Avithout  using  stamps  ^,  or  payiog  fees 
to  the  officers  of  the  court,  unless  he  obtain  a  verdict  foi*  more  thm  Jhe 
pounds,  and  then  the  officers  shall  be  paid  their  court  fees,  and  for  paasiiig 
the  record,  &c.  But  the  opinion  of  counsel,  ot  a  certificate  under  hi» 
hand,  that  he  thinks  the  party  has  merits,  is  necessary,  as  well  as  an  affi* 
davit  that  he  is  not  worth  fioe  pounds,  before  the  court  will  permit  a  per- 
son to  sue  informd  pauperis^.  It  seems,  that  an  action  for  penalties  is- 
liot  within  the  statute  11  Hen.  VII.  e.\2^:  And  if  it  appear  that  thd 
plaintiff  has  no  meritorious  cause  of  action,  the  court  will  diseharge  an 
order,  authorizing  him  to  sue  in  formd  pauperis^ ;  though  a  judge's  order 
for  that  purpose  must  be  made  a  rule  of  court,  before  the  court  will  entet* 
tain  a  motion  to  discharge  it^. 

A  pauper  is  not  liable  to  pay  costs  to  the  defendant,  if  he  be  neiH 
^ted,  or  have  a  verdict  against  him :  for,  by  the  statute  23  Hen.  VIII. 
c.l6»  *,  which  gives  costs  to  the  defendant  upon  a  nonsuit  or  verdict,  it  is 
provided  that  "  every  poor  person,  being  plaintiff  in  any  action  of  <ie^,  ^ 
who,  at  the  commencement  of  his  suit,  shall  be  admitted,  by  the  dis- 
cretion of  the  judge  or  judges  where  the  action  is  pursued,  to  have  his 
process  and  counsel  of  charity,  without  paying  money  or  fee  for  the 
'^  same,  shall  not  be  compelled  to  pay  any  costs  by  virtue  of  that  statute, 
'^  but  shall  suffer  other  punishment,  as  by  the  discretion  of  the  justices 
"  before  whom  the  suit  shall  depend,  shall  be  thought  reasonable.*^  It 
has  been  said,  that  if  a  pauper  be  nonsuited,  he  shall  pay  costs,  or  be 
whipped';  but  this  punishment  does  not  appear  to  have  been  ever  in- 
flicted 8.  If  the  pauper  give  notice  of  trial,  and  do  not  proceed,  or  be 
otherwise  guilty  of  improper  conduct,  the  court  will  order  him  to  be  dis- 
paupered^; but  until  this  be  done,  they  will  not  make  any  rule  about 
costs  ^  And  unless  the  pauper's  conduct  appear  to  have  .been  vexatious, 
the  court  will  not  stay  the  proceedings  in  a  second  action,  until  the  costs 
are  paid  of  a  nonsuit  in  a  prior  one,  for  the  same  cause  ^ ;  nor,  if  the  pau- 
per should  succeed  in  the  second  action,  will  they  deduct  the  costs  of  the 
first,  out  of  those  recovered  in  the  second  ^     In  a  second  efcctmeni  by  a 


<c 


<t 


« 


*  Say.  Costs,  90.  S  Wils.  84.  and  see 
Com.  t)\g,  tit.  Formd  Pauperis.  M*CleI. 
&  Y.  2S2. 

*>  SUt.  6  W.  &  M.  c  21.  §  14,  &c.  and 
see  the  sUtutes  44  Geo.  III.  c.  96.  §  19. 
48  Geo.  III.  c.  149.  Sched.  Part  II.  §  V. 
55  Geo.  III.  c.  184.  Schc(L  Part  II.  §  V. 

*"  GoodtUle  v.Mayo,  H.  25  Geo.  III.  K.  B. 

''  1  Younge  &  Jerv.  10. 

'  1  Sid.  261.  2  Salk.  606.  7  Mod.  1 14. 
«  Id,  ibid. 


^  2  LiL  Pr.  633.  2  Salk.  506.  1  Str.  420. 
2  Str.  983. 1 122.  3  Wils.  24.  1  Bos.  &  tViL 
40.  6  East,  505.  2  Smith  R.  676.  S.  C. 

»  2  Str.  878.  983.  3  Wils.  24.  1  Bos.  & 
PnL  40.  6  East,  505.  2  Smith  R.  676.  S.  C. 
but  see  Cas,  Pr.  C.  P.  47.  Pr.  Reg.  405.  S. 
C.  1  Str.  420.  semh,  contra. 

^2  Str.87S.1121.  3  Wils, 24.  HtUtanr. 
Colboys,  £.  35  Geo.  IIL  K.  B.  but  see  2 
Dumf.  &  East,  51 1. 

'  2  Str.  891. 


OF   INFANTS.  09 

jnaper>  the  court  refnaed  ta  grant  a  rule  for  staying  the  proceedings^  until 
the  oo0t8  were  paid  of  a  prior  ejectment  for  the  same  cause*:  but  it  was 
admittedj  that  he  would  not  in  such  second  action  be  allowed  to  sue  in 
forma  pampcrisK  And  where  an  order  was  made  pendente  lite,  admitting 
the  plaintiff  to  prosecute  his  action  in  for md  pauperis,  and  an  application 
\ff  the  defendant  for  security  for,  and  taxation  of  the  costs  previously  in* 
coned,  was  not  made  till  nearly  two  years  afterwards ;  the  court  of  £x« 
dteqiier  refiued  the  application,  and  allowed  a  retrospective  operation  to 
the  order  ^.  If  a  pauper  be  admitted  to  defend  a  suit  in  Chancery,  in 
firmd  pmtperii,  his  solicitor  can  only  recover  of  him  money  actually  paid 
out  oi  poeket>  for  the  defence  of  the  suit^.  And  though  a  pauper  be  not 
lUile  to  pay  oosts^  yet  he  is  entitled  to  receive  them  from  his  adversary  <*. 


An  inftmt,  or  person  under  the  age  of  twenty  one  years,  not  being  ca<«  Infant  mutt  tue 
piUe  of  appointing  an  attorney,  must  sue  by  his  prochein  amy  or  guar^  or  miSanT^' 
^mm;  unlesa  where  he  sues  as  co-executor  with  others,  in  which  case  it  is 
holden>  that  the  executors  of  full  age  may  appoint  an  attorney  for  them- 
sdves   and  the  infant,  as  they  make  together  but  one  representative'. 
And  hence,  he  cannot  be  an  informer  upon  a  penal  statute^;  for,  by  the 
18  EHx.  c  5.  §  1.  ^'  every  informer  upon  a  penal  statute  must  exhibit  his 
**  jRiit  in  proper  penan,  and  pursue  the  same  only  by  himself  or  his  attor- 
^  aey.'*     Anin&nt  dtfendani  must  in  all  cases  appear  and  defend  by  Defend  by  guar- 
gaardimm,  even  where  he  is  sued  as  co-executor  with  others^:  And  com- 
mon bail  cannot  be  filed  for  him  under  the  statute,  though  he  be  sued 
pintij  with  other  defendants  ^      If  he  appear  by  attorney,  it  is  error  ^ ; 
tlMNi^  if  an  in£Euit  phttntiff  ap^pear  by  attorney,  it  is  cured  by  the  statutes 
of  jeo&ib'.     It  also  seems,  that  in  an  action  against  baron  and  feme,  the 
feBw  being  mnder  age,  she  onght  to  appear  by  guardian  ™. 

To  oonatltnte  aprocto'it  amy  or  guardian,  the  person  intended,  who  is  Mode  of  ap- 
Bsoally  aome  near  relation,  should  come  with  the  infant,  before  a  judge  at  c/uHn  armf,  or 
Us  chambers;  or  else  vl  petition^  should  be  presented  to  the  judge,  on  be-  guardian. 

*  GoodtiUe  ▼•  JA^o,  H.  29  Geo.  III.  K.      The  autboritiet  cited,  however,  do  not  sujv 
BL  ud  let  8  Str.  1 121.  port  this  doctrine. 

^  M*Cld.  &  T.  282.  B  Say.  Rep.  51. 

^  1  Car.  &  P.  bSS.  >»  2  Str.  784. 

*  1  Bot.  &  PuL  39.  »  BUgh  v.  Minster  ^  others,  T.  28  Gt-o. 

*  Co.  LiL  186.  b.  2  Init.  261.  SDO.  F.  N.  III.  K.  B. 

B.  27.  8  Wmi.  Saund.  6  Ed.  1 17./.  (1).  ^  8  Co.  68.  h.     9  Co.  SO.  b.    2  Wms. 

'  8  Wnas.  Samid.  5  Ed.  212,  IS.  (6).  But       Saund.  6  Ed-  212.  (4,  5.)  Barnes,  41S.  418. 
Com.  Dig.  tit.  Pleader,  2  C.  I.  where  it  is      2  Wils.  50. 


said,  that  if  levenl  lue  jointly,  and  some  are  «  21  Jac,  I.  c.  IS.  4  &  6  Ann,  c.  16. 

withm  age,  and  some  of  ftill  age,  and  all  ap-  ""1  D'Anv.  Abr.  602. 

p«r  by  attorney,  it  is  no  error;  for  those  "  Append.  Chap.  IV.  §  11»  i2. 

Of  Ibll  age  way  make  an  attorney  for  alL 
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halfof  tbe  infant>  stating  the  nature  of  the  action,  and,  if  for  the  defend-* 
ant,  that  he  is  advised  and  believes  he  has  a  good  defence  thereto ;  and 
praying,  in  respect  of  his  infiEuicyy>that  the  person  intended  may  be  assigned 
him,  as  his  prochein  amy  or  guardian,  to  prosecute  or  defend  the  action. 
This  petition  should  be  accompanied  with  an  agrecineiu  *,  signifying  the 
assent  of  the  intended  procAm  amy  or  guardian,  and  an  affidavit^,  made 
by  some  third  person,  that  the  petition  and  agreement  were  duly  signed. 
On  being  applied  to  in  either  of  these  ways,  the  judge  will  grant  hi^fiat^; 
upon  which  a  rule  or  order  should  be  drawn  up,  with  the  clerk  of  the 
rules,  in  theJCing's  Bench,  for  the  admission  of  the  procA^/n  aufy  or  guar- 
dian^. In  the  Common  Pleas,  the  order  for  the  admission  is  made  by  the 
judge,  and  entered  by  the  prothonotaries  on  their  remembrance  roll :  which 
admission  is  either  special,  to  prosecute  or  defend  a  particular  action,  or 
general,  to  prosecute  or  defend  all  actions  whatsoever®;  though  it  is  said, 
that,  by  the  practice  of  the  King's  Bench,  a  special  admission  of  a  guar^ 
dian,  to  appear  in  one  cause,  will  serve  for  others'.  The  infant's  father 
is  usually  appointed  his  prochein  amy:  but  where  the  fitther,  being  a  ne- 
cessary witness  for  the  infant,  cannot  be  appointed,  the  court  of  KingV 
Bench,  on  motion,  will  appoint  some  other  person,  with  the  father's  con* 
sent  s. 
Rule,  or  order,         The  rule  or  order  for  the  admission  of  a  prochein  amy,  should  be  ob« 

tained  before  declaration,  and  a  copy  thereof  annexed  to  it;  or  the  defend- 
ant is  not  compellable  to  plead  ^:  and  the  attorney  for  the  plaintiff,  if  re- 
quired, must  give  notice  to  the  defendant's  attorney,  of  the  place  of  abode 
of  the  procArsn  amy^.  In  like  manner,  the  rule  or  order  for  the  admis- 
sion of  a  guardian  should  be  obtained  before  plea,  and  a  copy  of  it  annexed 
thereto ;  for  if  an  infant  defendant  appear  by  attorney,  though  it  be  in 
consequence  of  common  process,  with  a  notice  requiring  him  to  appear  in 
that  manner,  the  plaintiff  may  obtain  an  order  for  striking  out  the  appear- 
ance, and  that  the  defendant  appear  by  guardian  within  a  certain  time, 
being  usually /our  or  six  days;  or,  in  default  thereof,  that  the  plaintiff 
may  be  at  liberty  to  name  a  guardian,  to  appear  and  defend  for  him^: 
And  a  similar  order  may  be  obtained,  where  the  defendant  n^lects  to 
Entry  of  chang-  appear  at  all^  If  a  prochein  amy  or  guardian  be  changed,  pending  an 
'°**  action,  the  fact  ought  to  be  stated  by  an  entry  on  the  record™. 

Security  for,  or        An  infant  p^tn/t^  cannot  be  compelled  to  give  security  for  costs,  on 
cM^  by  infant    ^^  ground  of  the  insolvency  of  his  prochein  amy^:  and  the  latter  alone  is 

liable  to  the  pa3rment  of  costs  °;  and  if  he  refuse  to  pay  them  on  demand, 

»  Append.  Chap.  IV.  §  18.  »  1  WUs.  846. 

^  Id.  §  14.  k  Barnes,  413.  418.    7  Taunt.  488.    1 

^  Id.i  16.  Moore^  250.  S.  C  and  see  8  Chit.  Rep.  22. 

*I(L§  17,  18.  (a).  S  Bing.  609. 

•  1  Str.  804.  Append.  Chap.  IV.  §  19.  »  2  Str.  1076.  2  Wfls.  60, 

'  1  Str.  806.  »  4  Taunt.  766. 

■  1  DowL  &  RyL  IS.  "1  Marsh.  4.  and  tee  2  Chit  Rep.  S59. 

^  Sty.  P.  R.  264.  •  Cro.  Eliz.  88.   1  Str.  548.   t  Str.  708. 
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he  may  be  proceeded  against  by  attachment*.  Yet^  where  an  infant  phiin- 
tiff  was  taken  in  execution  for  costs^  the  court  refused  to  discharge  him 
on  motion^.  And  it  has  been  adjudged;  that  costs  are  payable  by  an  in- 
&nt  drfendani^. 


And  theprockan  amy  U  prima  fade  liable  to 
the  plaintiff*t  attorney  for  his  costSi  as  well 
as  to  the  dcfeodanu  2  Esp.  Rep.  473. 
*  Cis.  Fr.  C  P.  38.  WiUes,  190.  Baniet» 


128.  Pr.  Reg.  102.  S.  C 

^  2  Str.  1217.  13  East,  6.  and  see  Barnes, 
1B3.  1  Bos.  &  PuU  480. 

*"  Dvcr,  104.  1  Bulst.  189.  2  Str.  1217. 
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CHAP.  V. 


Of  the  Original  Writ  ;  and  Process  thereon^  premous  to 
the  Capias,  in  the  King's  Bench  and  Common  Pleas. 


Original  writ, 
what,  and  when 
it  liesr  in  K.  13* 


Wlm  n€CC8- 
lary. 


Benefit  of  pro- 
ceeding by. 


An  original  writ  is  a  mandatory  letter  horn  the  king  in  Chancery, 
scaled  with  his  great  seal*;  and^  in  the  King's  Bench,  may  be  the  means 
of  commencing  aU  personal  actions,  against  every  person  not  being  an  at- 
torney or  officer  of  the  court,  or  a  prisoner  in  the  actual  custody  of  the 
marshal.  Formerly  indeed,  it  was  not  usual  to  proceed  in  the  King^s 
Bench,  by  original  writ,  in  debt,  detinue,  or  other  action  of  a  mere  civil 
nature  ^ :  but  the  modem  practice  is  different  ^ ;  and,  in  Lord  Mansfield's 
time,  where  the  defendant  pleaded  to  the  jurisdiction,  in  an  action  of  debt 
commenced  by  original  writ,  the  court  gave  judgment  on  demurrer  for  the 
plaintiff;  and  declared,  that  if  such  a  plea  should  come  before  them  again, 
they  would  inquire  by  whom  it  was  signed  ^.  On  the  other  hand,  an 
original  writ  seems  to  have  been  formerly  the  only  way  of  proceeding 
against  peers,  and  members  of  the  house  of  commons  ® ;  as  it  is  still,  against 
the  former',  and  also  against  corporations^  or  kundredors^,  on  the  statute 
7  &  8  Geo.  IV.  c.  31 ;  or  where,  by  reason  of  the  defendant's  being 
abroad,  or  keeping  out  of  the  way,  he  cannot  be  arrested  or  serred  with 
process. 

Another  benefit  attending  this  mode  of  proceeding  in  the  King's  Bendi 
is,  that  after  judgment  in  an  action  by  original,  a  writ  of  error  will  not  lie 
in  the  Exchequer  chamber,  where  it  is  often  brought  for  the  mere  purpose 
of  delay,  but  only  in  Parliament  \  The  reason  is,  that  at  conunon  law, 
no  writ  of  error  lay,  except  in  Parliament,  from  the  judgment  of  this 
court ;  and  the  statute  *  which  gave  a  writ  of  error  in  the  Exchequer 
chamber,  only  extends  to  such  actions  as  mejirst  commenced  in  the  King^s 
Bench :  therefore,  though  a  writ  of  error  will  lie  in  the  Exchequer  cham- 
ber, on  a  judgment  by  bill,  which  originates  in  the  Eang's  Bendi,  yet  it 
is  otherwise  where  the  judgment  is  upon  an  original  writ,  whidi  issues 
out  of  Chancery,  where  the  action  in  that  case  is  first  commenced  K 

»  Finch,  L.  287.  8  Blac.  Com.  878. 
Steph.  PL  5. 

^  4  Inst  76.  Trye,  65.  77.  and  see  Lord 
Nale*s  Treatise,  in  1  Harg.  Law  tracts,  860. 
868.  864.  2  Blac.  Rep.  850.  8  Blac.  Com. 
42. 

**  Gas.  temp,  Hardw.  817. 
*  See  also  the  statute  18  Car,  II.  stat  2. 
c.  2.  §  6.  which  speaks  of  actions  of  ddn. 


&c,  depending  by  original  writ  in  the  King** 
Bench,  as  well  as  in  the  Common  Fleas. 

«  Trye^  9.  18.  LiL  Ent  21.  8  H.  Blac. 
267.  299. 

'  8  Maule  &  SeL  88. 

■Trye,  11.  Barnes,  415. 

*"  1  Sid.  424.  Trye^  6.  8  H.  Bke^  S04w 

»  27  Eliz.  c  8. 

k  Run.  Eject.  205^  6.  Gilb.  K.  B.  319. 
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But,  in  order  to  save  the  great  and  unnecessary  expenec  of  suing  fort)i  Special  writs, 


when  not  to  be 


out. 


special  writs  in  small  and  trifling  suits,  it  was  enacted  by  the  statute  5  ^^ 
Geo.  II.  c  27*  §  5*  that  ''  no  special  writ  or  process  should  be  issued  out 
of  any  superior  court,  where  the  cause  of  action  should  not  amount  to  the 
sum  of  ten  pounds  or  upwards  *."  And,  by  the  statute  7  &  8  Geo.  IV. 
c.  71  ^*  *'  where  the  cause  of  action  in  any  court  shall  not  amount  to  the 
"  sum  of  ttoenty  pounds,  exclusive  of  any  costs,  charges  and  expences, 
"  that  may  have  been  incurred,  recovered  or  become  chargeable,  in  or 
^*  about  the  suing  for  or  recovering  the  same,  or  any  part  thereof,  no 
"  special  writ  or  writs,  nor  any  process  specially  therein  expressing  the 
'<  canae  or  causes  of  action,  shall  be  sued  forth  or  issued  from  any  ' 

''  oouFt,  in  order  to  compel  any  person  or  persons  to  appear  thereon  in 
"  such  court ;  and  all  proceedings  and  judgments  that  shall  be  had  on 
«  any  such  writ  or  process,  shall  be,  and  are  thereby  declared  to  be  void 
f  and  of  no  effect :  '*  But  a  bailable  writ  is  not  necessarily  a  special  writ,  .         . 

the  meaning  of  the  above  statutes^.     It  is  also  a  rule  of  the  court  Cosu,  when  aU 


It 


d  KlngB  Bench  <*,  that  ''  in  aU  actions  in  which  the  plaintiff  shaU  pro-  ^""""^  ''"* 
nsd  against  the  defendant  by  special  original  writ,  and  shall  recover  less 
ifan  the  sum  i£Jifiy  pounds,  he  shall  not,  on  taxing  costs,  be  allowed  any 
other  costs,  than  he  would  have  been  entitled  to,  in  case  he  had 
by  h^;  except  in  such  actions,  in  which  he  could  not  proceed 
by  fafl^  or  in  which  any  defendant  shall  be  actually  outlawed."     But  the 
costs  of  a  special  original  were  allowed,  in  an  action  brought  on  a  bond, 
tile  penalty  of  which  was  more  than  fifty  pounds,  though  the  sum  found 
jbe  wos  only  twenty  pounds  *. 
Origiiial  writs  are  calculated  £9r  the  commencement  or  removal  of  For  commence- 
'.     And  they  are  either  de  cursu,  or  magistraliat :  the  former  IJiuf  actions 
ficBmed  in  the  king's  court,  before  the  division  of  it  by  magna  charta\  Be  cunu,  or 
wl  SIC  to  be  found  in  the  register  of  original  writs  * ;   the  latter  were  *'*'*S"*'^°''^' 
Bade  out  by  the  masters  in  chancery,  pursuant  to  the  statute  of  Westm. 
S.  (IS  £dw  I.)  c.  24.  by  which  it  is  enacted,  that ''  whenever  it  shall  hap- 
^  pen  in  Chanooy,  that  in  one  case  a  writ  is  found,  and  not  in  a  similar 
^  css^  &Uing  under  the  same  law,  and  requiring  the  like  remedy,  the 
dcrks  of  the  Chanooy  shall  agree  in  making  a  writ,  or  refer  the  plain- 
tjfi  to  the  next  parliament."     Of  the  register  of  oiiginal  writs,  upon  Register  of. 
wlikii  Fitzherbert's  nalura  brevium  is  a  comment,  it  has  been  said  S  that 
every  man  who  is  injured  will  be  sure  to  find  in  it  a  method  of  relief,  ex- 
actly adapted  to  his  own  case,  described  in  the  compass  of  a  few  lines, 
>ind  yet  without  the  omission  of  any  material  circumstance.      So  that  the 
wise  and  equitable  provision  of  the  statute  Westm.  2.  for  framing  new 
writs  when  wanted,  is  almost  rendered  useless  by  the  very  great  perfection 

*  S  Bur.  1464.  *  Gilb.  K.  B.  SIS.    1  In»t.  54.  b.  73.  b. 
^§  1.  and  see  Stat  51  Geo.  m.c  124.  §       2  Inst.  407.  670.   7  Co.  4.  a.  8  Co.  48,  9. 

1.  oontiinied  by  57  Geo.  III.  c.  101.  *^  Chap.  11. 

'  1  Barn.  &  Aid.  398.  >  1  Inst  16.  b.  54.  b.  73.  b.  GUb.  C.  P. 

^  R.  M.  23  Geo.  IIL  K.  B.  i,  5.  3  Blac.  Com.  183. 

*  2  ChiL  Rep.  148.  k  3  Blac.  Com.  183,  4. 
'  Twyt,  1. 12.  da. 


u 
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of  the  ancient  forms.  And  indeed^  says  the  learned  Commentator  *>  *'  I 
know  not  whether  it  is  a  greater  credit  to  our  laws>  to  have  such  a  pfra- 
vision  contained  in  then^  or  not  to  have  occasion^  or  at  least  very  rarely^  to 
use  it." 

Pradpe,  and  n        In  actions  of  account,  covenant,  debt,  annuity,  and  detinue,  the  original 

tefeceru  secun     ^^  j^  called  a  prcecipe  ^ ;  by  which  the  defendant  has  an  option  given 

him^  either  to  do  what  he  is  required^  or  shew  cause  to  the  contrary :  but 
in  assumpsit,  and  actions  for  wrongs^  it  is  called  a  pone,  or  si  tefeceni  je- 
curum^ ;  by  which  the  defendant  is  peremptorily  required  to  shew  cause 

Form  ofl  in  the  first  instance.      In  point  of  form^  the  original  writ  is  special  or 

general^  nominatum  vel  innominatntn  ^ :  The  former  contains  the  time^ 
place^  and  other  circumstances  of  the  demand^  very  particularly ;  the  lat- 
ter^ only  a  general  complaint,  without  expressing  the  particulars,  as  the 
writ  of  trespass  quare  clausumf regit,  &c. 

In  C.  P.  tpedaly       In  the  Common  Pleas,  we  have  seen  ®,  an  original  writ  is  either  a  spe* 

cial  original,  adapted  to  the  nature  of  the  action,  or  a  common  original  in 
trespass  quare  clausum  f  regit  ^ ;  and  there  is  a  rule  in  that  court  *,  that 
"  no  attorney  shall  deliver  or  receive  any  declaration,  without  an  original, 
proper  to  the  cause  of  action,  being  first  sued  forth  to  warrant  the  same :  "^ 
which  rule  is  now  disused.  A  special  original  however  is,  in  that  court, 
seldom  issued  in  the  first  instance,  except  in  cases  where  it  is  absolutely 
necessary,  as  in  proceeding  against  peers,  corporations,  and  hundredors, 
who  are  not  subject  to  a  capias ;  but  the  usual  mode  of  commencing  ac- 
tions in  this  court,  is  by  issuing  out  a  writ  of  capias  quare  clausum  fre^, 
which  is  founded  on  a  supposed  original,  and  answers  to  the  bill  of  Jlfti^- 
dlesex  or  latitat  in  the  King's  Bench  \  Before  the  statute  19  Hen.  VII. 
c.  9.  a  practice  had  been  introduced,  of  commencing  an  action  in  the 
Common  Pleas,  by  bringing  an  original  writ  of  trespass  quare  clamsum 
f regit,  for  breaking  the  plaintiff's  close,  vi  et  armisj  which,  by  the  old 
common  law,  subjected  the  defendant's  person  to  be  arrested  by  writ  of 
capias ;  and  then  afterwards,  by  connivance  of  the  court,  the  plaintiff 
might  proceed  to  prosecute  for  any  other  less  forcible  injury  K  This 
practice  appears  to  have  been  formerly  discountenanced  by  the  court  ^ ; 
but  was  afterwards  revived,  and  may  still  in  strictness  be  resorted  to, 
in  cases  where  the  defendant  keeps  out  of  the  way,  so  that  he  cannot  be 
arrested  upon,  or  served  with  process  against  his  person. 

By  whom,  when,       The  original  writ '  is  issued  by  the  cursitor,  who  is  so  called  from  the 

writs  de  cursu  ;  and  where  no  capias  lies,  as  against  peers  or  members  of 
the  house  of  commons,  or  against  corporations,  or  hundredors  on  the  sta- 

•  S  Blac.  Com.  184.  and  see  1   Madd.  '  Append.  Chap.  V.  §  12. 
Chan.  6,  &c.  as  to  the  Chancellor's  common          '  R.  M .  SO  Car,  II.  C.  P.  and  aee  R.  T. 
law  authority,  in  ordering  original  writs  to  1649.  C.  P. 
be  made  out  by  the  cursitors.                                    ^  Ante,  91. 

»»  Append.  Chap.  V.  §  2.  4.  »  S  Blac  Com.  281. 

•  Id,  §  10.  and  see  Fmch,  L.  257.  *  R.  H.  2  Chr.  I.  5  1.  C.  P. 
^  1  Bac.  Abr.  29.  Gilb.  C.  P.  3.  »  Append.  Chap.  V.  J  12. 

•  Jnte,  91. 
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tate  7^8  C^  IV.  c  31 .  it  is  necessarily  the  first  proceeding  in  the  cause. 
And  where  a  capias  lies,  but  the  defendant  absconds  or  keeps  out  of 
the  way,  so  that  he  cannot  be  arrested  or  served  with  process  against  his 
person,  it  is  usual  to  sue  out  an  original  writ,  in  order  to  proceed  to  ouU 
lawry.  But  in  all  other  cases,  the  practice  is  for  the  plaintiff's  attorney 
to  make  out  a  prctcipe  *  for  an  original  writ,  and  deliver  it  to  the  JUacen, 
who  thereupon  issues  the  capias  in  the  first  instance,  keeping  the  praecipe 
as  instmctimis  for  the  original,  which  is  not  in  fact  issued,  unless  it  be- 
come neoessary,  in  consequence  of  a  writ  of  error  after  a  judgment  by  de- 
fault ^.  There  being  no  cursitar  for,  an  original  writ  cannot  be  issued  In  county  pala- 
into  a  county  palatine ;  but  when  the  cause  of  action,  being  of  a  transitory 
nature,  arises  therein,  an  original  writ  may  be  issued  into  another  county; 
and  the  defendant,  if  he  reside  in  a  county  palatine,  may  be  brought  into 
court  on  a  testatum  capias ;  and  if  he  afterwards  move  to  change  the  v^ 
mie  into  the  county  palatine,  the  court  will  make  him  undertake  not  to 
tsngn  for  error  the  want  of  an  original  ^.  It  is  also  a  rule,  in  the  Com- 
BMQ  Pleas,  that  when  a  judge's  order  is  granted  for  time  to  plead,  in  an 
action  laid  in  a  county  palatine,  the  defendant  shall  be  bound  not  to  assign 
the  want  of  an  original  as  error  ^.  On  suing  out  the  original  writ  or  co-  Fiue  on. 
fias,  where  the  plaintiff's  demand  exceeds fortif  pounds,  VL^ne  is  payable 
to  the  king,  by  way  of  composition  for  the  liberty  of  suing  in  his  court  * ; 
vhidi  fine  is  estimated  according  to  the  amount  of  the  demand,  being  six 
ahillii^  and  eight  pence  for  every  hundred  marks,  or  ten  shillings  for 
twerj  hiindred  pounds '.  The  original  writ  should  be  directed  to  the  Direction  oC 
dieriir,  or  sheriffs,  of  the  county  where  the  action  is  brought,  and  intended 
to  be  tried ;  and  it  should  be  tested  or  witnessed  in  the  king's  name,  at 
WesiwuMster,  or  wherever  else  the  Chancery  is  holden  s ;  and  as  that  court 
is  sappoaed  to  be  always  open,  it  may  be  tested  in  vacation,  as  well  as 
in  tenn-tinie  ^ :  but  a  private  seal  is  frequently  necessary  for  passing  it  in 


The  terms  are  those  times  or  seasons  of  the  year,  which  are  set  apart  for  Termi. 
the  dispatch  of  business,  in  the  superior  courts  of  common  law.  The  his-  History  qL 
tory  of  these  terms  is  given  by  Sir  Henry  Spelman  *,  who  has  clearly  and 
learnedly  shewn,  that  they  were  gradually  formed  from  the  canonical  con- 
sdtations  of  the  church ;  being  indeed  no  other  than  those  leisure  seasons 
of  the  year,  which  were  not  occupied  by  the  great  festivals  or  fisLSts,  or 
whidi  were  not  liable  to  the  general  avocations  of  rural  business.     There  What 


*  Append.  Chap.  V.  §  I.  S.  0.  11. 

^  And  aee  further,  u  to  the  prtedpe  for  an 
original  writ,  1  Chit  PL  i  Ed.  220.  Steph. 
il.26,7. 

*"  I  SeL  Pr.  2  Ed.  251.  Mandtn  v.  BeOy 
H.  28  Geo.  IIL  C.  P.  Imp.  C.  P.  7  Ed. 
21S.  1  Taunt.  120.  IS  Price,  52. 

'  7  Moofe^  311,12. 

•  GObb  C  P.  7. 

'  Tiyc^  56^  9.  R.  U.  6  W.  &  M.  K.  B. 
Append.  Chapi  V.  5  13.    A  fee  of  6s.  8c/.  is 


also  payable  to  the  king,  on  every  writ  of 
recordarh  p(me,  accedea  ad  curiam,  (except  of 
cattle  and  chattels,)  attaint,  conspiracy,  false 
judgment,  and  dedimus  jtottstaUm,    Same 

rule,  (a). 

»  Finch,  L.  287.  8  Blac.  Com.  274. 

*»  Trye,  59,  60.  Sty.  Rep.  402.  3  Keb. 
214.  And  see  further,  as  to  the  taU  of  ori- 
ginal  writs,  1  Madd.  Chan.  15. 

1  Jan.  Ang.  (.  2.  §  9.  and  aee  3  BUc. 
Com.  275. 
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tre  four  tenns  in  the  year;  whidi  are  called^  from  some  f^rtival  or  taint'B 
day  pieoeding  their  commencement^  the  terms  of  Saint  Hilary,  of  Easier, 
of  the  Holy  Trinity,  and  of  Saint  Michael  Hilary  term  begins  ob  the 
octave  of  Saint  Hilary^  or  the  eighth  day  inclusive  after  the  feast  day  of 
that  saints  which  falling  on  the  13th  of  January,  the  octave  therefore,  or 
jfirst  day  of  Hilary  term  is  the  20th  of  January;  and  it  ^ids  on  the  12th 
of  February  following,  unless  it  happen  on  a  Sunday,  and  then  on  the  Idth 
of  February  *.  Easier  term  begins  in  fifteen  days  of  Easter,  being  the 
Sunday  fortnight  after  that  festival ;  and  ends  on  Monday  befive  Whit^ 
Sunday.  Trinity  term,  which  was  abridged  by  the  statute  32  Hen.  VIII. 
e.  21.  begins  on  the  morrow  of  the  Holy  Trinity,  being  the  Monday  aexl 
after  Trinity  Sunday;  and  ends  on  the  Wednesday  three  wedcs  after> 
unless  it  happen  on  the  24th  of  June,  and  then  on  the  day  fbUowin^ 
Michaelmas  term,  which  was  abridged  by  the  statute  10  Car.  I.  c6.,  and 
still  further  by  the  24  Greo.  II.  c  48.,  Ix^ns  (^ve  weeks  after  Mtdlaebia# 
day,)  on  the  morrow  of  All  Souls,  being  the  3d  of  November,  and  ends  as 
the  28th  of  November  following,  if  not  a  Sunday,  otherwise  on  the  29th. 
Of  these  terms  it  may  be  observed,  that  Michaelmas  and  Hilary  are  Jund 
terms,  and  invariably  b^n  on  the  same  day  of  the  year ;  but  Easier  and 
Triniiy  terms  are  moveable,  their  commencement  being  regulated  by  the 

luuablc.  feast  of  Easter.     After  Hilary  and  Triniiy  terms,  the  judges  go  their  cirp^ 

cuits,  for  the  trial  of  causes  wherein  issues  have  been  previously  joined; 
and  hence  they  are  called  issuable  terms. 

Return  days  in.        In  each  of  these  terms,  there  are  stated  days,  called  general  or  common 

return  days ;  of  these  there  are  four  in  eadi  term,  except  Easter,  wbkk 
has  five.  In  Hilary  term,  the  general  or  common  return  days  are,  in  dg}ii 
days  of  Saint  Hilary,  in  fifteen  days  of  Saint  Hilary,  on  the  manaw  of 
the  Purification,  and  in  eight  days  of  the  Purification.  In  Easter  tenoy 
they  are  in  fifteen  days  of  Easter,  in  three  weeks  after  Easter,  in  opw 
month  after  Easter,  in  five  weeks  from  Easter  day,  and  on  the  morrow  of 
the  Ascension.  In  Triniiy  term,  they  are  on  the  morrow  of  the  Hdy 
Trinity,  in  eight  days  of  the  Holy  Trinity,  in  fifteen  days  of  the  Holy 
Trinity,  and  in  three  weeks  after  the  Holy  Trinity.  And  in  Michaebmu 
term,  they  are  on  the  morrow  of  All  Souls,  on  the  morrow  of  St.  Martin, 
in  eight  days  of  St.  Martin,  and  in  fifteen  days  of  St.  Martin  \  Some  of 
these  return  days  happen  oa  a  Sunday;  and  anciently,  when  writs  were 
formed,  courts  of  justice  did  actually  sit  on  that  day ;  but  that  practiee 
having  been  long  disused,  it  is  now  holden,  that  an  appearance  cannot  be 
entered,  nor  any  judicial  act  done,  or  supposed  to  be  done,  by  the  court, 
till  the  Monday  ^ 


*  In  Hilary  term,  the  first  day  of  full  term 
is  the  !SSd  of  January,  if  not  Sunday;  and 
if  Sunday,  the  next  day  after :  and  this  term 
always  b^ns  that  day  ag^  weeks,  on  which 
Mickadnuu  term  ended,  and  tnd»/ourteen 
we^s  after  Ukhadnua  term  began.    Man. 


Esccheq.  Append.  2. 

^  For  a  Table  of  the  Termt  and  JUiumi, 
sec  Append.  Chap.  V.  §  88. 

<'Rcgist.l9.  W.Jon.  156.  2  Salic  627. 
G  Mod.  250.  3  Bur.  1596.  1  Blac  Rep 
496.  526.  S.  C. 
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On  one  or  other  of  these  return  days,  all  original  wriu^  and  process  Original  wriu 
thereon,  mast  be  made  returnable ;  in  the  King's  Bench,  ubicuuque,  &c. 
or  wheresoever  the  king  shall  then  be  in  England  \  or,  in  the  Conunon 
Plea^,  before  the  king's  justices  at  Wetinunster.    The  first  general  return  Essoin  day. 
daj  of  the  term  is  usually  called  the  essoin  day  of  that  term ;  and  for- 
merly, wksn  essoins  were  allowed  in  personal  actions,  if  the  defendant  did 
not  sppenr,  or  cast  an  essoin  on  that  day,  the  plaintiff,  on  the  next  day, 
alg^t  hnre  entered  an  exception,  and  obtained  an  order  that  his  essoin 
shaald  not  be  reoeiTed  ^ ;  and  from  this  exception,  so  taken  and  entered.  Day  of  exccp- 
the  aeeond  day  after  the  return  of  the  writ  was  called  the  day  of  exception. 
The  thiid  day,  the  aheriff  returned  his  writs  into  court,  which  were  deli-  Day  of  rctoma 
wrad  te  the  cusios  brenium,  and  thence  this  day  was  called  the  day  qf        "*"* 
rdoma  brevmm;  and  then  it  was  that  the  court  was  seised  of  the  cause, 
by  poiacisinn  of  the  writ.    The  fourth  day  was  called  the  appeanance  day,  Appearance  day. 
er  die9  ammis^,  which  was  the  day  given,  ex  gratid  curia,  for  the  defend- 
ant's appearance :  and  this,  which  is  denominated  the  quarto  die  post,  is 
now  the  first  day  in  Jull  term,  on  which  the  court  sits  for  the  dispatch  of 
buanuflst,  exo^  in  Trinily  term,  when  the  court,  by  act  of  parh'ament, 
doea  not  ait  till  the  ^h  day.     The  first  and  last  days  of  every  term  are 
days  of  appearance. 

The  original  writ  should  always  be  tested  after  the  cause  of  action  Teste  of  ongiml 
aeoraad^  ;  except  in  the  court  of  Common  Pleas  at  Lancaster,  where,  by  ^"'^ 
staL  90  &  40  Geo.  III.  c.  105.  the  parties  are  allowed  to  declare  upon,  piea*  at  Lan- 
plea^  and  give  evidence  of  any  cause  of  action,  or  any  matter  or  thing  in  ^''^' 
hsr  or  preclusion  of  any  personal  suit  or  action,  or  any  other  matters  or 
Aingii^  provided  the  same  shall  have  accrued  or  happened  prior  to  the  day 
of  the  actual  signing  and  issuing  of  the  writ  of  capias  ad  respondendum,  or 
ether  pffoceaa  first  actually  issued  forth  in  such  suit  or  action ;  notwith- 
standing the  same  shall  not  have  accrued  prior  to  the  teste  and  return  of 
the  original  writ,  whereupon  such  suit  or  acti(m  shall  either  really  or  by 
fiction  of  law  be  grounded.    And  there  must,  in  general,  be  Jtfteen  days  Number  of  days 
at  least  between  the  tote  and  return  of  the  original  writ  •;  the  law  requir-  ^^^°**^"^ 
lag  that  distance  of  time  between  the  service  and  return :  though  if  there 
be  lessi,  it  will  be  aided  by  the  defendant's  appearing,  and  pleading  in 
chief':  and,  by  the  statute  24  Geo.  II.  c  48.  §  5.,  ''all  writs  and  process, 
baring  day  from  the  quarto  die  post  of  the  morrow  of  the  Ascension,  to  the 
moRow  of  the  holy  Trinity,  shall  be  good  and  effectual  in  law,  notwith- 
standing there  be  not  Jifteen  days  between  the  teste  and  return  of  the  said 
writs  s."     In  proceeding  to  outlawry,  if  the  instructions  be  carried  to  the  In  proceeding  to 
CDTsitor  within  the  first  week  of  a  term  \  or  even  after  that  time,  and  the  retu^i^  °^ 
cause  of  action  arose  early  enough,  he  will,  for  the  sake  of  expedition,  make 
the  original  returnable  on  the  first  or  any  other  return  of  the  preceding 

*  Trye,  8.  and  aee  1  Chit  Rep.  S2d.  *  2  Inst  567.   Booth  on  real  actiona,  6. 

*  Gm,  C  P.  13.  Gitt).  C.  P.  9.  8  Blac.  Com.  S75. 

^  Co.  lit  ISO.  s.  f  1  Salk.  63.  1  Ld.  Raym.  671.  S.  C. 

*  2  Bar.  967.  and  see  2  Ken.  Chuu  Cas.  ■  And  see  stat  16  Car.  L  c.  6.  §  7. 
24w  as  to  sate-dattng  original  writs.  ^  Trye,  60.  and  ^cc  Barnes,  322. 
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term;  otherwise,  it  is  usually  made  returnable  in  the 'same  of  the  next 
term ;  or,  as  it  does  not  affect  the  liberty  of  the  defendant,  it  may  be  made 
retumable  at  the  distance  of  two  or  three  terms  *. 

The  want  of  an  original  writ  is  aided,  after  verdict,  by  the  18  EHiz.  c. 
14.  but  not  after  judgment  by  default,  or  confession^;  or  upon  demurrer, 
or  nul  tiel  record.  And  it  has  been  holden,  that  an  original  writ  which  is 
bad  in  substance,  or  a  good  one  which  warrants  not  the  declaration,  is  not 
aided  by  this  statute  ^.  Where  the  original  however  differs  from  the  de- 
claration, and  is  not  between  the  same  parties^,  in  the  same  county*,  of 
the  same  term  ^  or  for  the  same  cause  of  action  ',  the  court,  on  a  writ  of 
error,  will  primd  Jade  intend  that  it  is  not  the  original  upon  which  the 
action  was  brought ;  and  where  it  is  certified  to  be  the  same,  if  the  defend- 
ant in  error  come  in  upon  the  scire  facias  ad  audiendum  errores,  and 
alledge  for  diminution  that  it  was  not  the  original  upon  which  he  dedarod, 
the  court  will  grant  a  new  certiorari;  and  if,  upon  such  writ,  there  appear 
to  be  a  good  original,  the  plaintiff  in  error  will  not  be  suffered  to  make  any 
allc^tion  to  the  contrary  \ 

When  all  the  proceedings  are  of  the  same  term,  an  original  writ  of  that 
term  will  warrant  them  * ;  and  the  cursitor  will  make  it  out,  as  a  matter  of 
course,  at  any  time  before  the  essoin  day  of  the  ensuing  term.  But  an 
original  ivrit  of  the  term  wherein  final  judgment  is  given,  will  not  warrant 
the  judgment,  if  it  appear  upon  record,  that  thero  have  been  proeeedingli 
of  a  preceding  term  K  And  it  is  a  rule  in  Chancery,  that  no  cursitor  shall 
make  original  writs  of  any  return  past,  unless  he  receive  instructions  within 
the  term  wherein  they  are  to  be  retumable,  or  at  furthest  on  or  before  the 
essoin  day  of  the  next  succeeding  term,  without  warrant  fit>m  the  lofd 
chancellor,  or  master  of  the  rolls  ^ 

If  the  defendant  therefore  bring  a  Avrit  of  error,  after  judgment  by  de- 
fiotult,  &c.  it  is  usual  for  the  plaintiff  to  present  a  petition  to  the  master  of 
the  rolls,  setting  forth  the  proceedings  in  the  action,  and  the  bringing  of 
the  writ  of  error,  and  that  the  petitioner  hath  not  sued  out  an  original  writ 
to  warrant  the  judgment,  which  he  is  advised  is  necessary;  and  that  the 
time  for  applying  for  the  same  in  ordinary  course  being  expired,  the  cor- 
sitor  cannot  make  it  out,  without  an  order  for  that  purpose  ™.  On  this 
petition,  the  master  of  the  rolls  will  grant  hisjial "  /  upon  which  an  order^ 


•  Dyer,  176. 

^  Stat,  i  Ann.  c.  16.  §  2. 

"=  6  Co.  37.  b.  Cro.  Eliz.  728.  Yd  v.  108. 
Cro.  Jac.  185.  Cro.  Car.  282.  1  Lev.  6f). 
1  Sid.  84.  2  Ld.  Raym.  1209.;  but  see  the 
Stat.  5  Geo.  I.  c.  IS.  by  which  ar^  defect  or 
fault,  either  in  form  or  substance,  in  the  ori- 
ginal writ,  or  any  variance  therefrom,  is  aided 
after  verdict. 

^  Cro.  EUz.  204.  Hob.  231. 

'  Cro.  Jac.  654,  5.  675.  Palm.  428.  2 
RoL  Rep.  382.  but  see  Cro.  Jac.  479. 
eofUra, 


f  Cro.  Car.  272.  327.  3  Mod.  ISC 
B  10  Mod.  318.  11  Mod.  382. 
»  Cro.  Jac.  597.    Palm.  428.     11  Mod. 
382.  and  see  Run.  Eject.  2  Ed.  142, 5. 

*  1  Keb.  327. 
^  1  Wils.  181. 

1  Lord  CtarendtnCt  Orders  in  Chancery. 

"  Law  and  Prac.  of  Errw,  29,  SO.  ar 
see  1  P.  Wms.  411,  12,  IS.  3  P.  Wo 
31 1.  Append.  Chap.  V.  §  3S. 

"  Append.  Chap.  V.  §  84. 

•  Jd.  S  35. 
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it  drawn  ap>  agreeably  to  the  prayer  of  the  petition^  that  the  cursitor  of 
the  oounty  where  the  venue  is  laid,  do  issue  out  an  original  writ,  with  a 
proper  return ;  and  that  the  petitioner  pay  the  plaintiff  in  error  his  costs, 
if  he  do  not  proceed  further,  after  having  had  notice  of  the  order. 

An  original  writ  was  not  amendable  at  common  law,  in  the  case  of  a  ^mendmoit  oC 
oooimon  person  ^  But  it  may  be  amended,  by  the  statute  8  Hen.  VI.  c 
12.  for  the  mUprisian  of  the  clerk,  in  not  following  his  instructions,  or  on 
aooofint  of  his  nescience,  or  want  of  skill,  in  matters  of  form,  though  not 
in  sabatanoe  \  When  the  cursitor  or  his  clerk  has  been  guilty  of  a  mis- 
take,  in  making  out  the  original  variant  from  the  praecipe,  which  is  the 
warrant  for  the  original,  the  practice  of  the  office  is  to  set  it  right  as  a 
natter  of  course,  and  re-seal  the  writ^ :  Or  the  amendment  may  be  made 
oi  wfoiiom,  or  by  petition  to  the  master  of  the  roUs^ ;  and  it  seems  that 
be&ce  the  return  of  the  writ,  the  motion  should  be  made  in  Chancery  ^ 
but  afterwards,  in  the  court  where  the  writ  is  returnable  f. 


The  first  process,  or  proceeding  upon  the  original  writ,  in  actions  of  Process  onu 
aeeommi,  covenant,  debt,  annuity,  and  detinue,  is  a  summons^,  or  warning  Summons. 
to  ^pear  according  to  the  exigency  of  the  writ ;  which  is  made  out  by 
the  plaintiff's  attorney  for  the  sheriff,  and  delivered  by  one  of  his  officers 
to  the  defendant,  or  left  at  the  usual  place  of  his  abode. 

Hie  defendant  being  summoned,  was  formerly  allowed  to  cast  an  essoin  ^,  Essoin, 
cr  tend  an  excuse  by  his  servant  for  not  appearing ;  and  that  being  done, 
it  waa  the  plaintiff's  duty  to  adjourn  it  to  some  day,  appointed  by  the 
court*  in  the  next  term' ;  if  he  did  not,  he  was  liable  to  be  non-prossed^ 
But  no  essoin  was  ever  allowed  in  personal  actions,  on  the  return  of  a  ca- 
fias^;  nor  even  on  a  summons,  where  the  defendant  was  seen  in  court,  or 
tppeared  by  attorney^:  and  as  a  corporation  aggregate  could  not  appear 
in  any  other  manner,  they  were  not  entitled  to  an  essoin  ™.  At  this  day, 
the  defendant  being  in  general  at  liberty  to  appear  by  attorney,  no  essoin 
it  allowed  in  any  personal  action  whatsoever,  even  when  a  peer  or  member 
of  parliament  is  defendant**.  When  an  essoin  is  cast*  and  neither 
quashed  nor  adjourned  to  a  particular  day,  the  plaintiff,  in  the  King's 
Bendi*  may  declare  the  first  day  of  the  next  term,  and  the  defendant  is 
not  entitled  to  an  imparlance  °. 

*  »  Co.  166.  b.  1  Salk.  49.  1  Ld.  Raym.  >  Cro.  Eliz.  367.  Gilb.  C.  P.  13. 
564.8.  C.                                                                fcSStr.  1194. 

^  8  Co.  159.  Gilb.  C  P.  1 17.  Barnes*  9,  *  2  Wils.  163. 

10. 16.  2a.  "  Bro.  Abr.  tit  Corporation^  28.  Cas.  Pr. 

*  S  A&.  599.  C  P.  8.     Argent  v.  Dean  j;  Chapter  of  St. 
*2  was.  305.   6  DurnC  &  East,  644.   7  PauTt,  E.  23  Geo.  IIL  K.  B.  cited  in  2 

DmC  &  East,  300.    Append.  Cbap.  V.  §       Durnf.  &  East,  16.  &  16  East,  8.  in  notis. 
86»  37.  »  See  2  Durnf.  &  East,  16.     16  East,  7. 

*  3  Atk.  596.  and  aee  1  Madd.  Chan.  16,      (a). 

17,  ,*  2  Durnf.  &  East,  16.   Crookson  v.  lAnt 

*  Btraei,  10.  16. 22.  Lomdale,  H.  29  Geo.  HI.  K.  B.  cited  in  16 

*  Pinch,  L.  806.  362.  East,  7.  (a). 
»  2  InR.  126.  Ik  137. 
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If  the  defendant  appear^  on  or  before  the  quarto  die  post  of  the  return 
of  the  original^  he  should  cause  an  appearance  to  be  entered  with  the 
placer,  who  is  so  called  from  the  Jlles  of  the  custos  brevksm,  which  are 
warrants  for  him  to  continue  the  process  *.  If  he  made  default^  and  the 
sheriff  returned  that  he  was  summoned  ^,  the  practice  formerly  was,  for 
the  filacer  to  issue  an  attachment*^;  which  was  a  judicial  TiTit,  command- 
ing the  sheriff  to  put  the  defendant  by  gages  and  safe  pledges ;  that  is,  to 
take  certain  of  his  goods,  which  were  forfeited  if  he  did  not  appear,  or  to 
make  him  find  personal  pledges  or  sureties,  who  were  amerced  in  case  of 
his  non-appearance^ :  And  this  is  still  the  first  and  innnediate  proceeding 
upon  the  original  in  trespass  vi  et  armis^,  Sec.  where  the  violence  of  the 
wrong  requires  a  more  speedy  remedy;  and  therefore  the  or^;inaI  writ 
commands  the  defendant  to  be  at  once  attached,  without  any  previona 
warning.  But  it  seems  that,  in  an  inferior  court,  a  custom  to  issne  ft 
summons  and  attachment  at  the  same  time,  is  bad  in  law'.  Upon  process 
of  attachment,  it  seems  that  the  sheriff  may  either  summon  the  defendant, 
or  take  gages  for  his  appearance  at  the  return  of  it^.  But  a  sheriff's  officer 
cannot  justify  entering  the  defendant's  house,  under  an  original  writ  of 
trespass  quare  clausum  Jregii,  and  continuing  there  till  the  defendant  paid 
him  a  sum  of  money,  as  and  by  way  of  surety  for  his  appearance  K  The 
sheriff's  return  to  the  attachment  is,  either  that  he  has  attached  the  de- 
fendant *,  or  that  he  has  nothing  by  which  he  can  be  attached :  in  the 
latter  case,  the  plaintiff  may  have  a  testatum  pone,  or  attachment  K  If  the 
defendant,  being  attached,  still  n^lected  to  appear,  the  plaintiff  might  fiir-i 
merly  have  proceeded,  in  all  cases,  to  compel  his  appearance  by  distringas^, 
or  distress  infinite ;  which  was  a  process  commanding  the  sheriff  to  distrain 
the  defendant  by  aU  his  lands  and  chattels,  and  to  answer  for  the  issues^ 
or  profits  of  the  same. 

In  the  King's  Bench,  the  sheriff,  on  the  first  distringas,  usually  returned 
issues  to  the  amount  of  forty  shillings :  and  this  was  so  much  of  course, 
that  no  more  could  have  been  levied  by  the  sheriff  in  the  first  instance ; 
and  therefore  the  levying  of  the  whole  debt  at  once,  on  a  testatum  disirim* 
gas,  has  been  deemed  irregular  ° :  And  where  the  defendant  was  called  in 
the  writ  by  a  ivrong  name,  the  sheriff  was  holden  not  to  be  justified  in 
taking  his  goods  under  it^.  If  the  defendant  did  not  appear,  before  or  on 
the  quarto  die  post  of  the  return  of  the  first  distringas,  the  plaintiff  sued 


*  Gilb.  C.  P.  U.  Trye,  mprrf. 
^  Append.  Chap.  V.  §  7. 

*=  Id.  5  20. 

^  GHb.  Dist  18,  &c.  Run.  Eject.  2  Ed. 
136.  S  Blac.  Com.  280. 

*  Fmch,  L.  S55. 

'  8  Bam.  &  Cres,  772.  5  Dowl.  &  Ryl. 
719.  S.  C. 

■  Bro.  Abr.  lit.  Attachmenty  pi.  9.  and  see 
©alt  Sher.  Chap.  82.  p.  154,  &c. 

»»  6  Dumf.  &  East,  187. 

*  Append,  Chap.  V,  §  21. 


k  /d.  §  22. 

'  Id.  §  28,  4. 

"^  Finch,  L.  852.  Stat.  Westm.  2.  c  89. 
2  Inst.  458.  5  Mod.  117. 

■*  4  East,  162. 

°  6  Dumf.  &  East,  284.  and  see  8  East, 
828.  2  Campb.  270.  8  Campb.  108. 2  Taunt. 
399.  1  Marsh.  75.  1  Moore^  105.  1  Bam. 
&  Aid.  647.  1  Chit.  Rep.  282.  2^Cbit  Rep. 
357.  6  Price,  84.  8  Moora^  800,  801.  1 
Bing.  816.  S.  C. 
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out  a»  aims  dlsirh^as\  and  thereupmi  moved  th^  (5mart  to  inercaac  the 
lasiies ;  a  proeeediiig  thcrt  seems  to  hare  oome  in  lieu  of  the  writ  of  avef'^ 
menl  \  In  general^  if  the  debt  were  small^  the  court  would  order  issues 
to  be  returned  at  once  to  the  amount  of  it ;  but  otherwise^  on  the  defen- 
dant's non-appearaneey  the  plaintiff  sued  out  a  piuries^,  or  testatum  ^  dU^ 
trimgdw,  and  moved  the  court  ^  second  time>  and  so  tcties  quoties,  until 
iMecB  vrere  returned  to  the  amount  of  the  debt.  When  that  was  done^  Cesu  on  sale  of. 
flw  plaintiff  applied  to  the  courts  for  a  rule  for  sale  of  the  issues^  under 
flw  statute  10  Gea  III.  c.  50.  $  d.  which  enacts,  that  *'  the  court  out  of 
**  wUeh  the  writ  proceeds,  may  order  the  issues,  levied  from  time  to  time> 
^  to  be  seld^  and  the  money  arising  thereby  to  be  applied,  to  pay  such 
^  casts  to  the  plaintiff,  as  the  said  court  shall  think  just,  under  all  the' 
'*  ciicDBOstaliees,  to  order ;  and  the  surplus  to  be  retained,  nntil  the  de^ 
'*  fiawiant  shall  have  appeared,  or  other  purpose  of  the  writ  be  answered  i** 
whiA  atatote  wte  construed  to  extend  to  all  writs  of  distringas,  and  not 
to  be  confined  to  sadi  as  concerned  privilege  of  parliament  only  ^.  And 
the  casta  of  a  distringas,  &c.  were  directed  to  be  taxed,  and  that  the  she^ 
tiff  Aoiild  sell  the  issues  to  pay  such  costs,  though  the  defendant  had  ap« 
paved  after  the  issues  were  levied,  but  before  they  were  sold  '. 

The  ptotem  mpon  an  original  writ  of  trespass  quare  clausum  f  regit,  iif  ProccM  on 
Iks  GoBunon  Pleas^  vras  similar  to  that  in  the  King's  Bench.  And,  for  V^^^  k^^p. 
cxpefiting  the  proceedings,  writs  of  distringas,  in  the  C<»nmon  Pleas, 
ndfjht  have  been  made  returnable  on  any  day  in  term  ^,  and  need  not  have 
haij^teett  days  between  the  teste  and  return ' ;  and  it  was  a  rule  ^,  that 
^  apon  dl  writs  of  distringas,  returnable  the  last  day  of  term,  the  plaintiff 
"  siMvId  be  at  liberty,  at  the  rising  of  the  court,  to  move  to  increase  issues 
^  en  the  aUas  or  pluries  distringas,  to  be  issued  thereupon  on  the  follow* 
"  lag  day,  in  case  no  appearance  should  have  then  been  entered ;  and  also 
**  that  in  like  eases,  where  a  distringas  should  be  returnable  on  the  last 
"  day  of  term,  and  issues  thereupon  levied,  the  plaintiff  should  be  at  li« 
"  berty,  at  the  rising  of  the  court,  to  move  for  leave  to  sell  such  issues,  to 
**  pay  the  costs  of  such  distringas  or  distringases,"  Where  the  debt  was 
sshU,  the  eoort  of  CJommon  Pleas  usually  ordered  the  issues  to  be  in- 
ocaaed  to  the  fall  amount  of  it,  on  the  second  or  alias  distringas;  but  if 
it  were  large,  they  would  order  40/.  or  50/.  to  be  levied  on  the  second,  and 
die  remainder  on  the  third  or  pluries  distringas^;  and  it  was  in  the  dis- 
cretioa  of  the  court,  to  put  the  defendant  under  terms  of  pleading  in- 
skader,  and  taking  short  notice  of  trial,  when  he  moved  to  have  the  issues 
levied  upon  several  distringases  restored  to  him  on  his  appearance,  accord- 
ing to  the  statute  10  Geo.  III.  c.  50.  §  4°". 

•  Append.  Chap.  \a.  §  6.  »>  Imp.  C.  P.  7  Ed.  69S. 
*»  Tka,  Srev.  144y  6.  »  Id,  ibid,  in  fnarg, 

•  Appiad.  Chap.  VI.  §  5.  ^  R.  T.  38  Geo.  III.  C.  P.  1  Bos.  &  PuL 
^J<t$6.  4  East,  162.  312. 

•  Append.  Chq».  VL  S  7,  8i  0.  '  In»P-  C  P.  *  Ed.  p.  617,  18. 
'  5  Bur.  8786,  7.  "  1  Bos.  &  PuL  81. 

'  2  Chit  Rep.  S6. 
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When  defendant       When  a  defendant  resided  abroad,  and  no  person  here  had  an  authority 

to  appear  for  him>  his  goods  could  not,  it  seems>  have  been  taken  under  a 
writ  of  distringas,  issuing  out  of  the  court  of  Common  Pleas,  to  compel 
his  appearance  *.  So,  where  a  plaintiff  sued  a  defendant  who  was  out  of 
the  country,  for  a  debt  contracted  here  by  his  wife  in  his  absence^  and 
proceeded  by  distringas,  that  court  ordered  the  writ  to  be  set  aside,  and 
the  issues  levied  under  it  to  be  restored  ^.  And  in  another  case  S  they 
set  aside  a  distringas,  executed  upon  the  goods  of  the  wife  of  a  surgeon  in 
the  navy,  serving  on  a  foreign  station,  the  debt  not  being  contracted  in 
the  wife's  trade.  But  where  the  defendant  quitted  the  kingdom  before 
the  action  commenced,  leaving  another  in  possession  of  his  house  and 
goods,  and  the  plaintiff,  having  served  a  summons  to  appear  at  the  hous^ 
distrained  the  defendant's  goods  to  compel  an  appearance,  the  court  held 
it  to  be  regular  ^.  So  where  the  defendant,  residing  abroad^  carried  on 
trade  in  England,  a  plaintiff  might  have  proceeded,  notwithstanding  his 
absence,  to  compel  an  appearance  hj' distringas;  particularly  if  the  plain- 
tiff did  not  know,  at  the  time  of  giving  credit,  that  the  defendant  waa 
Against  partner-  out  of  the  realm  ^  And  where  three  partners  (two  of  whom  resided 
'^  ^  ^  abroad,  and  one  in  England,)  were  sued  for  a  partnership  debt^  and  the 
partner  resident  in  England  appeared  to  the  action,  but  refused  to  appear 
for  the  partners  who  resided  abroad,  the  sheriff,  under  a  distringas  issuing 
out  of  the  Common  Pleas  against  the  two  partners,  might  have  taken 
partnership  effects,  though  paid  for  by  the  partner  resident  in  England 
alone,  to  whom  the  partnership  was  largely  indebted;  and  the  court 
would  not  have  relieved  him  from  such  distress  ^  But  where  an  action 
had  been  commenced  against  two  partners,  one  of  whom  resided  abroad, 
and  the  other,  who  was  resident  here,  appeared  for  himself  only,  the  court 
of  Common  Pleas  set  aside  a  distringas  and  subsequent  proceedings  there* 
on,  against  the  latter  defendant,  and  ordered  the  issues  levied  up<m  his 
separate  property  to  be  restored :  So  that  where  there  are  no  partnership 
effects,  there  is  no  other  mode  of  proceeding  in  such  case,  than  by  outlaw- 
ing the  defendant  who  is  abroad  8, 
Method  of  pro-  The  method  of  proceeding  by  summons,  attachment,  and  distress  infinite^ 
moniillattaeh-  "  ^  ^^*  affected  by  the  statutes  for  preventing  frivolous  and  vexatious  ar- 
ment,  and  dis.     ^^^  h  .  ^hich  only  relate  to  process  against  the  person.  And  as  no  capias 

lay.  It  was  the  onltf  method  of  proceeding  against  peers  of  the  realm^  cor* 

porations ',  and  hundredors  on  the  statutes  of  hue  and  cry  ^  &c.  as  it  is 

How  restrained,   now  on  the  statute  7  &  8  Geo.  IV.  c.  31.     But  this  method  of  proceeding 

being  found  extremely  dilatory  and  expensive,  as  well  as  oppressive  to  the 

■  Wehtter  v.  M'Namara,  T.  88  Giio,  III.  »»  12  Geo.  I.  c.  29.  §  *»  2-   &  Geo.  II.  c 

C  P.  Imp.  C.  P.  7  Ed.  594.  27.  Barnes,  407,  8,  9.  and  see  the  preunble 

^  I  Taunt.  485.  to  the  second  section  of  the  statute  51  Geo. 

*"  S  Taunt  146.  III.  c.  124.  which  is  now  expired. 

*  1  Bos.  &  PuL  200.  i  Com.  Dig.  tit.  PUadcr,  8  B.  8.  6  Mod. 

*  1  Taunt.  487.  183. 

'  3  Bos.  &  PuL  864.  and  see  6  Price,  582.  k  3  Keb.  126. 

»  4  Taunt.  899. 
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defendant^  particnkrly  when  he  resided  abroad,  a  rule  of  court  waa  made 
in  tlie  Common  Pleas*,  calcolated  to  prevent  surprise  on  the  defendant; 
whereby  it  was  ordered,  that ''  in  every  action  to  be  commenced  by  original 
writ  of  quart  clausumfregUy  there  should  be  Avritten  or  printed,  under  the 
inmmons  to  be  served  by  the  sheriff's  officer  on  such  writ,  a  notice  similar 
to  that  reqiiired  on  other  serviceable  process,  of  the  intent  and  meaning  of 
soeh  aervioe ;  and  that  upon  every  distringas,  to  be  issued  in  de£Eiult  of 
the  defendant's  appearance  to  such  quare  claumm  /regit,  there  should,  at 
th6  time  of  the  execution  of  such  distringas,  bo  served  by  the  sheriff's 
cffioer  on  the  defendant,  if  he  could  be  met  with,  or  if  not,  left  at  his 
dwelling  hoose  or  place  where  such  distringas  should  be  executed,  a  written 
or  printed  notice,  apprising  him  of  the  cause  of  the  distress,  and  that  in 
defiuilt  of  his  appearance  at  the  return  of  the  writ,  he  would  be  liable  to 
be  distrained  upon  for  such  further  sum  as  the  court  should  order." 

At  length,  it  was  enacted  by  the  statute  7  &  8  Geo.  IV.  c  71  ^-  that  By  itai.  7  &  8 
^  in  all  cases  where  the  plaintiff  or  plaintiffs  shall  proceed  by  original  or  ^^  •  c  . 
"  other  writ,  and  snmmons  or  attachment  thereupon,  or  by  subpoena  and 
**  attachment  thereupon,  in  any  action  at  law,  against  any  person  or 
peraons  not  having  privilege  of  parliament,  no  writ  of  distringas  shall 
iatoe  for  de&ult  of  appearance ;  but  the  defendant  or  defendants  shall 
be  served  personally  with  the  summons  or  attachment,  at  the  foot  of 
which  shall  be  written  a  notice,  informing  the  defendant  or  defendants 
**  of  the  intent  and  meaning  of  such  service,  to  the  effect  following^." 

*  C.  D.  ^naming  the  defendant"]*     You  are  served  with  this  process,  at  Notice  on  lum- 

*  the  suit  of  A.  B.  [naming  the  plaintiff  or  plaintiffs,"}  to  the  intent  that 
'  joa  may  appear  by  your  attorney,  in  his  majesty's  court  of at 

*  fVesiminster,  at  the  return  hereof,  being  the day  of **, 

'  in  order  to  your  defence  in  this  action :  And  take  notice,  that  in  default 

*  of  your  appearance,  the  said  A.  B.  will  cause  an  appearance  to  be  en- 
'  tered  £ar  you,  and  proceed  thereon,  as  if  you  had  yourself  appeared  by 

*  your  attorney/ 
"  Bat  in  case  it  shall  be  made  appear  to  the  satis£Eu^on  of  the  court,  or, 

*'  in  the  vacation,  of  any  judge  of  the  court  from  which  su^h  process  shall 
*'  issoe,  or  into  which  the  same  shall  be  returnable,  that  the  defendant  or 
**  defendants  could  not  be  personally  served  with  such  summons  or  attach- 
<<  meat  *,  and  that  such  process  had  been  duly  executed  at  the  dwelling 
''  honae  or  place  of  abode  of  such  defendant  or  defendants,  that  then  it 
"  shall  and  may  be  lawful  for  the  plaintiff  or  plaintiffs,  by  leave  of  the 

*  R.  H.  40  Geo.  IIL  C.  P.  1  Taunt.  204.       day  of  the  monih  when  the  proceM  is  return- 
505.  and  fee  k2.  59.  able;  it  having  been  holden,  that  net^cc  to 

^  $  5.  and  see  stat.  61  Geo,  III.  c.  1«4.  appear  at  the  return  of  the  wrH,  being  "  from 

S  2.  continued  by  57  Geo.  III.  c.  lOl.  but  Easier  day  in  one  month,**  is  bad.  4  TaunL 

winch  had  cx^nred  before  the  passing  of  the  751. 
7  4  8  Geo.  IV.  c  71.  «  Append.  Chap.  V.  §  17.     And  for  the 

*  Appeod.  Chap.  V.  $  14.  forms  of  returns  to  the  original  on  the  above 
'  These  Usnks  mast  be  fiUcd  up  with  tlie  sutute^  see  ic/.  §  15,  16. 

VOL.  I*  1 


mons,  or  attache 
ment. 


114  OF  PROCESS   BY  ORIGINAL. 

''  court  *>  or  order  of  such  judge  as  aforesaid  %  to  sue  out  a  writ  of  dUtrin* 
''  gas  ^,  to  compel  the  appearance  of  such  defendant  or  defendants ;  and 
'^  that  at  the  time  of  the  execution  of  such  writ  of  distringas,  there  shall 
be  served  on  the  defendant  or  defendants^  by  the  officer  executing  such 
writ>  if  he  she  or  they  can  be  met  with ;  and  if  he  she  or  they  cannot 
'*  then  be  met  with^  there  shall  be  left  at  his  her  or  their  dwelling  house, 
'*  or  other  place  where  such  distringas  shall  be  executed,  a  written  notice 
'*  in  the  following  form  * : " 

Of  execution  of        '  In  the  court  of Z^^P^^y^^S  '^  court  in  which  the  suit  shall 

'^^'^^'^'  *  he  dependingj  Between  A.  B.  plaintiff,  and  C.  P.  defendant.  Inaming 

*  the  parties.^  Take  notice,  that  I  have  this  day  distrained  upon  your 
'  goods  and  chattels,  for  the  sum  of  forty  shillings,  in  consequence  of  your 
'  not  having  appeared  by  your  attorney  in  the  said  courti  at  the  return  of 

'  a  writ  of  ,  returnable  there  on  the day  of  ; 

'  and  that  in  default  of  your  appearing  to  the  present  writ  of 


i< 
tt 


'  at  tiie  return  thereof,  being  the day  of ,  the  said 

'  A.  B.  will  cause  an  appearance  to  be  entered  for  3rou,  and  proceed 
'  thereon,  as  if  you  had  yourself  appeared  by  your  attorney/ 

E.  P. 
£The  name  of  the  sheriff's  officer.'] 
*  To  C.  D.  the  above-named  defendant.' 
Entry  of  com-         «  And  if  such  defendant  or  defendants  shall  not  appear  at  the  return  of 
Ac.    "^^^      '*  such  original  or  other  writ,  or  of  such  distringas,  as  the  case  may  be,  or 

**  within  eigfU  days  after  the  return  thereof,  in  such  case  it  shall  and  may 
''  be  lawful  to  and  for  the  plaintiff  or  plaintiffs,  upon  affidavit  being  made 
'^  and  filed  in  the  proper  court,  of  the  personal  service  of  such  summons 
''  or  attachment  ^,  and  notice  written  on  the  foot  thereof  as  aforesaid,  or  of 
*'  the  due  execution  of  such  distringas  ®,  and  of  the  service  of  such  notice 
as  is  thereby  directed  on  the  execution  of  such  distringas,  as  the  case 
may  be,  to  enter  a  common  appearance  for  the  defendant  or  defendants, 
and  to  proceed  thereon,  as  if  such  defendant  or  defendants  had  entered 
"  his  her  or  their  appearance,  any  law  or  usage  to  the  contrary  notwith- 
"  standing ;  and  that  such  affidavit  or  affidavits  may  be  made  before  any 
'^  judge  or  commissioner  of  the  court,  out  of  or  into  which  such  writs  shall 
'^  issue  or  be  returnable,  authorized  to  take  affidavits  in  such  court,  or  else 
**  before  the  proper  officer  for  entering  common  appearances  in  such  court, 
'^  or  his  lawful  deputy;  and  which  affidavit  is  thereby  directed  to  be  filed 
«  gratis." 

To  what  process.       The  provisions  of  this  statute  extend  to  the  process  by  subpcena  and  at- 
&c.  statute  e»-  ,  ,  ... 

tendi.  tachment,  and  also,  as  it  seems,  to  the  process  by  distringas  in  the  Exche- 

quer, as  well  as  in  the  other  superior  courts  at  Westminster^ :   And  the 

*  For  the  form  of  the  rule  of  court,  and  *  Id.  ^  SO,  81.  And  for  the  forms  of  re- 
judge's^  in  vacation,  see  Append.  Chap.  V.  turns  to  flie  diMtringat,  on  the  above  statutcv 
5^8,19.  sec  id.  §86,7,8. 

«»  Append.  Chap.  V.  5  2S,  24.  '  5  Taunt.  71.  (a),  but  see  8  Pricey  MS. 

'  ^^'  §  25-  Id.  266.  n.  5  Prke^  ft28. 699.  Fott.  Chap. 

'  ^''-  $  ^'  VIII.  by  which  it  seems,  that  the  aiiciefit 
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oourt  of  Common  Pleas  will  not  grant  a  distringas  against  a  defendant 
who  haa  gone  abroad^  without  proof  of  his  having  absented  himself  with 
intent  to  avoid  the  process  *.  To  ground  a  motion  for  a  distringas  on  the  Mode  of  pnv 
above  statute,  an  affidavit  must  be  made  by  the  sheriff's  officer,  or  person  ******°^  ^^^^^ 
employed  to  serve  the  venire,  stating  that  he  has  endeavoured  to  serve  it 
on  the  defendant  personally,  for  which  purpose  he  has  made  three  several 
applicationg  at  least  at  his  dweUing  house  or  place  of  abode,  the  last  of 
which  was  on  the  return  day  of  the  writ,  when  he  left  the  summons,  or 
copy  of  the  vemire,  with  one  of  the  defendant's  fiimily,  or  the  person  with 
lAfom  he  lodged ;  but  that  he  could  not  be  personally  met  with,  and  that 
deponent  believes  the  defendant  kept  out  of  the  way,  to  avoid  being 
served  \  with  his  reason  for  such  beliefs :  and  the  affidavit  must  set  forth 
the  tenor  of  the  summons^,  and  notice  subscribed  to  the  process,  in  ha^c 
«er6«*.  This  daase  of  the  statute,  however,  does  not  extend  to  the  pro-  To  what  it  does 
tern  by  attachment  on  a  Justicies,  in  a  county  palatine  ^;  nor  to  persons 
having  fgiwUegB  of  parliament,  the  proceedings  against  whom  will  be  oon- 
ndered  im  die  following  diapter.  And  the  method  of  proceeding  by  sum- 
mons or  attachment  and  distringas,  subject  to  the  restrictions  of  the  statute, 
may  still  be  used  against  other  persons,  where  they  keep  out  of  the  way, 
« that  they  cannot  be  arrested,  or  served  with  process. 


hot  extend. 


paedee  of  Imiiiig  writs  of  diMringas,  after 
ferriee  of  the  vemitejaeiai,  in  the  Exchequer, 
idl  eosdaiicta 

*6TknBL70S.  1  Marah.  292.  S.  C. 

^4TWut.lM.  and  aee  8  Taunt. 67. 171. 

*bTtaA990.  1  litnh. 867.  &  a  and 


•ee  id.  968.  (a).  5  Taunt  85S.  8  Taunt  57. 
171.  Id,  60S.  S  Moore^  23.  S.  C. 

'  4  Taunt  619. 

*  6  Taunt  853. 

'  Id,  69. 
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CHAR  VI. 


Of  the  Proceedings  in  Actions  against  Peers  of  the 
Realm^  and  Members  of  tlie  House  of  Commons  ;  am/ 
against  CoRPpRATiONS,  and  Hundredors. 


Peers  and  mem- 
ben,  bow  sued 
at  common  law. 
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Proceedings 
against  traders, 
baving  privil^e 
of  parliament, 
on  Stat.  6  Geo. 
IV.  c.  16. 


Not  satisfying 
debt,  or  giving 
bond,  and  ap- 
pearing, &c.  an 
act  of  bank- 
ruptcy. 


A.T  common  law>  it  seems  that  peers  of  the  realm>  and  members  of  the 
house  of  commons^  not  being  subject  to  a  capias,  could  only  have  been  sued 
by  original  writ.  But  now,  by  statute  12  &  13  W.  III.  c.  3.  $  2  ».  "  any 
person  or  persons  having  cause  of  action  against  any  knight^  citixen  or 
burgess  of  the  house  of  commons,  or  any  other  person  entitled  to  privi* 
l^e  of  parliament,  may  prosecute  such  knight,  &c  in  his  majesty's 
court  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by  summons 
and  distress  infinite,  or  by  original  bill  and  summons,  attachment,  and 
distress  infinite ;  which  the  said  respective  courts  are  empowered  to 
issue  against  them,  or  any  of  them,  until  he  or  they  shall  enter  a  com- 
mon appearance,  or  file  common  bail  to  the  plaintifif's  action,  according 
"  to  the  course  of  each  respective  court." 

And,  for  preventing  inconveniences  arising  from  merchants,  and  other 
persons  within  the  description  of  the  statutes  relating  to  bankrupts,  beii^ 
entitled  to  privilege  of  parliament,  and  becoming  insolvent,  it  is  enacted, 
by  the  statute  6  Geo.  IV.  c.  16^.  that  'Mf  any  trader,  liable  to  become 
bankrupt,  having  privilege  of  parliament,  shall  commit  any  of  the  acts 
of  bankruptcy  therein  mentioned,  a  commission  of  bankrupt  may  issui^ 
against  him ;  and  the  commissioners,  and  all  other  persons  acting  under 
such  commission,  may  proceed  thereon,  in  like  manner  as  against  other 
bankrupts ;  but  such  person  shall  not  be  subject  to  be  arrested  or  im- 
prisoned, during  the  time  of  such  privilege,  except  in  cases  thereby 
made  felony.  And  if  any  creditor  or  creditors  of  any  such  trader,  having 
privily  of  parliament,  to  such  amount  as  is  thereinafter  declared  requi- 
site to  support  a  commission,  shall  file  an  affidavit  or  affidavits,  in  any 
*'  court  of  record  at  Westmitister,  that  such  debt  or  debts  is  or  are  justly 
*^  due  to  him  or  them  respectively,  and  that  such  debtor,  as  he  or  they 
verily  believe,  is  such  trader  as  aforesaid,  and  shall  sue  out  of  the  same 
court  a  summons,  or  an  original  bill  and  summons,  against  such  trader, 
and  serve  him  with  a  copy  of  such  summons,  if  such  trader  shall  not, 
within  one  calendar  month  after  personal  service  of  such  summons,  pay. 
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*  For  the  history  of  this  statute,  and  the  ^  §  9.  and  see  stat  4  Geo.  IIL  c  83.  45 

alterations  it  underwent  in  the  House  of      Geo,  III.  c  124.  §  1. 
Lords,  sec  2  H.  Blac.  278,  4.  800,  &c. 
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secure,  or  oompound  for  such  debt  or  debts,  to  the  satisiaction  of  such 
"  creditor  or  creditors^  or  enter  into  a  bond  with  such  sum,  and  with 
"  two  sufficient  sureties,  as  any  of  the  judges  of  the  court  out  of  which 
"  such  summons  shall  issue  shall  approve  of,  to  pay  such  sum  as  shall  be 
''  recovered  in  such  action  or  actions,  together  with  such  costs  as  shall 
**  be  given  in  the  same,  and  within  one  calendar  month  next  after  pcr- 
'*  sonal  service  of  such  summons,  cause  an  appearance  or  appearances  to 
**  be  entered  to  such  action  or  actions,  in  the  pro{)cr  court  or  courts  in 
^  which  the  same  shall  have  been  brought,  every  such  trader  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy,  from  the  time  of  the 
service  of  such  summons ;  and  any  creditor  or  creditors  of  such  trader, 
''  to  such  amount  as  aforesaid,  may  sue  out  a  commission  against  him, 
and  proceed  thereon,  in  like  manner  as  against  other  bankrupts  *."  This 
appears  to  have  been  taken  from  a  similar  one  in  the  statute  4  Oea 
III.  e.  33. ;  upon  which  it  was  holden,  that  a  bond  given  under  the  latter 
statute,  is  analogous  to  a  recognizance  of  bail  in  error :  and  therefore,  where 
a  member  of  parliament  had  given  a  bond,  with  two  sureties,  conditioned 
fiv  payment  of  the  sum  to  be  recovered  in  the  action,  and  before  trial  be- 
cmie  bankrupt,  the  court  refused  to  order  the  bond  to  be»  delivered  up  to 
be  cancelled  \ 

By  a  subsequent  clause,  in  the  statute  6  Geo.  I V.  c  1 6  ^  it  was  enacted.  Disobeying  or« 
that  <'if  any  decree  or  order  shall  have  been  pronounced  in  any  cause  de-  ^uity,  or  in 
"  pending  in  any  court  of  equity,  or  any  order  made  in  any  matter  of  bank-  bankruptcy  or 
**  mptcy  or  lunacy,  against  any  such  trader  having  privilege  of  parliament,  mcnt  of  money, 
**  ordering  such  trader  to  pay  any  sum  of  money,  and  such  trader  shall  *"  **^  ^^  °"*^" 
"  disobey,  the  same  having  been  duly  served  upon  him,  the  person  or  per- 
''  sons  entitled  to  receive  such  sum,  under  such  decree  or  order,  or  in- 
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terested  in  enforcing  the  pa3rmcnt  thereof,  pursuant  to  such  decree  or 
order,  may  apply  to  the  court  by  which  the  same  shall  have  been  pro- 
noonoed,  to  fix  a  peremptory  day  for  the  payment  of  such  money,  which 
shall  accordingly  be  fixed  by  an  order  for  that  purpose ;  and  if  such 
trader,  being  personally  served  with  such  last  mentioned  order,  eight 
days  before  the  date  therein  appointed  for  payment  of  such  money, 
shall  neglect  to  pay  the  same,  he  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy,  from  the  time  of  the  service  thereof:  and  any  such 
creditor  or  creditors  as  aforesaid  may  sue  out  a  commission  against  him, 
and  proceed  thereon,  in  like  manner  as  against  other  bankrupts." 


the  making  of  the  statute  12  &  13  W.  111.  c.  3.  $  2.  members  of  Members  mny 
the  house  of  commons  may  be  sued  by  bill  and  summons,  8ic,  as  well  as  by     ;„^  ^^ j^^  „j. 
original  writ  ^.     And  if  a  person  having  privilege  of  parliament  be  in  the  bill. 
King's  Bench  prison,  a  declaration  may  bo  filed  against  him,  as  being  in 
the  custody  of  the  marshal;  and  no  summons  need  be  issued ^     There 

•  J  10.  d  2  Ld.  Raym.  U42.   2  Str.  7Si.  S.  C. 

^  3  Btni.  &  AUL  873.    1  Chit  Rep.  7S1.  But  this  mode  of  proceeding  is  not-allowed, 

8b  C  andkaee 6 Ban. it  AUL  850.  as  against  unprivileged  persons.    Whitworlh 

*"  S  11.  and  aee  fiat.  47  Geo. HI.  SC8S.8.  v.  Richardaon,  £.  23  Geo.  III.  K.  B. 

c;  40l  '5  Dumf.  &  East,  S61. 
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&te  also  two  cases^  in  which  it  has  been  determined,  that  a  peer  of  the 
realm  may  be  sued  in  the  King's  Bench,  by  bill  and  summons  S  &c  Bat  in 
a  subsequent  case  ^,  it  was  the  opinion  of  the  judges,  on  a  question  referred 
to  them  in  the  house  of  lords,  that  these  cases  were  not  to  be  considered 
as  decisive  authorities  on  the  subject ;  though,  after  pleading  in  chief,  it 
was  too  late  for  the  defendant  to  object  to  the  jurisdiction  of  the  court  ^ 
It  seems  therefore  that,  notwithstanding  the  above  statute,  the  only  re- 
gular mode  of  proceeding  against  a  peer,  is  by  original  writ  ^.  And  if  a 
peer  be  sued  jointly  with  others,  by  bill  of  Middlesex,  the  court  will  set 
aside  the  proceedings,  as  against  the  peer*.  But  the  motion  for  this  purpose 
must  be  made  as  soon  as  may  be,  and  before  interlocutory  judgment '. 
And  if  an  Irish  peer  be  sued  by  IhU,  the  court  of  Covnnoii  Pleas  will  not 
set  aside  the  proceedings  on  motion ;  but  leave  him  to  plead  kis  privilege 
in  abatement  0.  It  was  formerly  doubted,  whether  a  member  of  the  house 
of  commons  was  entitled  to  his  privilege,  when  sued  with  a  common  per- 
son ^ ;  but  it  is  now  settled,  that  his  privily  shall  be  allowed  him  K 
And  where  an  action  is  brought  against  a  peer  or  member  of  the  house  of 
commons,  jointly  with  other  persons,  the  original  writ  or  bill  shoold  be 
against  all  the  defendants ;  upon  which  the  peer  or  member  should  be 
summoned,  and  a  capias  issued  against  the  others. 

The  original  writ  against  a  peer,  or  member  of  the  house  of  commons,  is 
the  same  as  against  other  persons  ^ ;  only  that  when  it  is  issued  against 
a  peer,  the  sheriff  is  commanded  to  summon  him  by  good  sommoners  ;  and 
after  describing  the  defendant  by  his  proper  title,  these  words  are  added, 
"  having  privilege  of  peerage/'  or,  against  a  member  of  the  house  of  com- 
mons, "  having  privilege  of  parliament"  And  it  is  said,  that  a  peer  or 
peeress  cannot  be  attached,  but  should  be  brought  in  by  summons  ^ :  Ye^ 
where  a  declaration  in  case  against  an  earl,  stated  him  to  have  been 
summoned  to  answer,  instead  of  attached,  it  was  holden  to  be  bad,  on  spe- 
cial demurrer  ™.  In  proceeding  by  original  writ ",  against  a  peer  or  mem- 
ber of  the  house  of  commons,  the  original  should  issue  into  that  oonnty 
where  the  defendant  lives ;  and  a  summons  is  made  out  thereon  by  the 
plaintiff's  attorney,  and  delivered  to  the  sheriff,  who  serves  it  on  the  de^ 
fendant  personally,  or  by  leaving  it  at  his  dwelling  house,  or  last  place  of 
abode  ^.  And  where,  upon  process,  by  original  writ,  against  a  member  of 
the  house  of  commons,  the  summons  omitted  to  describe  him  as  having 
privilege  of  parliament,  and  the  notice  at  the  foot  stated,  that  in  defimlt 
of  his  appearance,  on  the  return  day  of  the  writ,  the  plaintiff  would  cause 


*  Say.  Rep.  63,  4.  Cowp.  844. 

0  2  H.  Blac.  267.299.  and  see  3  Bos.  & 
Pul.  7.  9.  (b).  12  (a). 

*  See  also  Bro.  Abr.  tit  BiUj  pi.  6.  and 
Be^Hmder,  pi.  SO. 

<*  2  H.  Blac.  267.  299.  Lil.  Ent  21. 

*  8  Maule  &  Sel.  88. 

'  Lady  Ntq>ier*t  cue,  T.  21  Geo.  IIL 
K.  B. 

«  7  Taunt.  679.  1  Moore,  410.  S.  C. 


»»  I  Taunt  256. 

*  4  Maule  &  Sel.  &85. 

^  Append.  Chap.  V.  §  1,  &c. 

1  1  Str.  226. 

"  2  Chit  Rep.  638,  9. 

*  For  the  form  of  a  proc^Je  for  in  origilMl 
writ  in  debif  or  aue,  againat  a  peer,  or  incm> 
ber  of  the  houae  of  commoii^  ace  Append* 
Oiap.  VI.  5  1,  2,  3. 

**  2  Cromp.  3  Ed.  138. 
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an  ap^ranmce  to  be  entered  for  him ;  the  court  held>  that  the  summons 
ivas  sufficient  *.     Before  or  on  the  quarto  die  post  of  the  return  of  the 
ordinal,  the  defendant  either  appears  or  makes  defeult ;   for  he  can- 
not cast  an  essoin  ^      If  he  make  default^  the  plaintiff  may  sue  out   Te$uuum  sum. 
a  ietUthtm  summons  S  or  (which  is  more  usual,)  a  distringas  *,  and  after  l!Jl"&c .' *^^'*' 
that^  (if  necessary,)  an  iUias  or  pluries  distringas  *  /  upon  which  he  may  luuet. 
move  to  increase  and  sell  the  issues,  as  was  formerly  usual  in  other  cases': 
Or,  upon  an  affidavit  of  the  personal  service  of  the  summons,  he  may  pro- 
ceed against  members  of  tiie  house  of  commons,  by  entering  an  appear- 
ance, in  the  manner  pointed  out  by  the  statute  45  C^eo.  III.  c  124.  $  3<. 
If  the  sheriff  return  upon  the  distringas,  Spc.  that  the  defendant  hath   Tettatum  du- 
nothing  by  n^iich  he  can  be  distrained,  the  plaintiff  may  have  a  testatum  ^^^^ 
disirimgas  into  another  county  \     And  after  a  summons  and  distringas 
hadisBiied  against  a  privileged  defendant,  in  the  county  where  the  action 
was  broof^t,  bat  in  which  he  did  not  reside,  and  of  which  process  he  had 
no  notiee,  and  returns  were  made  of  non  est  inventus  and  nuUa  bona,  it 
was  holden,  that  a  testatum  distringas  might  regularly  issue  into  the 
csnnty  in  whidi  he  resided  and  had  property,  without  any  new  summons 
in  sodi  county  K 

The  distringas  and  other  subsequent  process  upon  the  original,  state  Form  of  etti- 
die  csnse  of  action  at  large  ^ ;  and  must  be  made  returnable,  in  the  King's  ^'^^^    ^ 
Bendi,  on  a  general  return-day,  ubicunque,  or  wheresoever  the  king  shall 
then  be  in  England;  or,  in  the  Common  Pleas,  before  the  king's  justices 
at  Westminster.     Each  succeeding  writ  must  be  tested  on  the  quarto  die  Teste  and  re* 
posi  of  the  return  of  the  preceding  one;  and  there  must  be  Jifteen  days  at 
least  between  the  teste  and  return  \ 

If  the  defendant  appear  upon  any  of  these  writs,  he  should  enter  his  Appetrance,  and 
appearance  with  thejilacer;  and  when  the  purpose  of.the  writ  is  thus  an-  ^^^^ 
fwcred,  the  issues  (if  any  have  been  levied),  are  directed  to  be  returned ; 
or  if  sold,  what  shall  remain  of  the  money  arising  by  such  sale  is  to  be  re- 
paid to  the  party  distrained  upon  °*.     But  the  plaintiff  in  such  case  is  en-  Costs. 
titled  to  his  costs :  And  where  he  had  obtained  rules  for  selling  the  issues 
levied  upon  a  distringas,  alias  and  pluries,  and  also  a  rule  for  an  attach- 
ment against  the  sheriff,  but  the  defendant  appeared  before  any  issues  had 
beemachuUbf  levied,  the  court  ordered,  that  upon  payment  of  the  costs  of 
iSBOii:^  the  wri%,  the  rules  should  be  discharged ;  being  of  opinion,  that 
these  costs  were  not  to  abide  the  event  of  the  suit,  but  were  to  be  paid  to 
the  plaintiff  immediately  and  at  all  events,  whether  he  should  finally  suc- 
ceed in  the  suit  or  not  °« 


*  ft  Ifaule  &  S^  S21.  *>  Trye,  10. 1S7.  Append.  Chap.  VI.  5  6. 

*  jimte,  109.  >  4  East,  168. 

'  Appeod.  Chap.  VI.  5  20.  ^  Trye,  127.  Append.  Chap.  VI.  §  4^  &c. 

*Tiy<t,  0.  Append.  Cbap.  VI.  §  4.  >  But  see  the  sUtutes  16  Car.  h  c.6.§  7. 

*  Append.  Cbapu  VL  $  6.  24  Geo.  II.  c.  48.  §  5.  Jnie,  107. 

*  Jnit,  UO,  II.    Append. Cbap.  VI.$  7,  *"  Stat.  10  Gto,  IlL  c  60.  J  4. 
8,91  *  6  Bur.  8725. 

'  Pm,  180^  81. 
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BiU  against  The  bill  against  a  member  of  the  house  of  commons,  is  a  complajpt  in 

a^with  whom    writing,  describing  the  defendant  as  having  privilege  of  parliament* ;  and 
filed,  in  K.  B.      concludes  with  a  prayer  by  the  plaintiff,  of  process  to  be  made  to  him,  ac* 

cording  to  the  form  of  the  statute,  &c.  This  bill  is  filed,  in  the  King's 
Bench,  with  the  clerk  of  the  declarations,  in  the  King's  Bench  office : 
And  if  the  bill  be  filed  in  vacation,  for  a  cause  of  action  arising  after  the 
term,  there  should  be  a  special  memorandum,  stating  the  day  of  bringing 
In  C  P.  the  bill  into  the  ofiice  of  the  clerk  of  the  declarations.     In  the  Common 

Pleas^  the  bill  is  filed  with  the  filacer  of  the  county  where  the  venue 
In  Exchequer,  is  laid :  In  the  Exchequer,  it  is  filed  with  the  mast-er.  And  the  first 
Process  on.  process  thereon,  in  all  the  courts,  is  a  writ  of  summons^;  which  is  a 
Summons.  judicial  writ,  issuing  out  of  the  King's  Bench  or  filacer's  office^  or  office 

of  pleas  in  the  Exchequer,  on  a  proper  praecipe  S  and  directed  to  the 

sheriff  of  the  county  where  the  venue  is  laid,  commanding  him  to  sum- 

Tetuuum  sum-    mon  the  defendant :  Or,  if  the  defendant  reside  in  a  different  county,  the 

™°°'*  plaintiff  may  sue  out  a  writ  of  testatum  summons  into  that  county  ^.    Upon 

one  or  other  of  these  writs,  the  defendant  should  be  summoned,  in  like 

Attachment,  and  manner  as  upon  an  original ;  and  if  he  do  not  appear,  within  /bur  days 

'^^  after  the  return  of  it,  is  subject  to  the  process  of  attachment  and  i2tf- 

Appearance,and  tringas^,  &c     If  he  appear,  his  aj^)earance  should  be  entered,  in  the 

^^^^    om  e  •     King's  Bench,  with  the  clerk  of  the  common  bails ;  in  the  Common  Pleas, 

with  the  filacer  of  the  county  into  which  the  summons  issued  ;  or,  in  the 
Exchequer,  in  the  appearance  book  in  the  office  of  pleas. 
Difllerence  be-  The  writ  of  summons,  and  other  subsequent  process  upon  the  biU,  differ 

Wl^d'o^rfn2[  ^™  *^®  process  by  original,  in  the  following  particulars :  first,  that  they 

do  not  state  the  cause  of  action  at  large,  but  only  require  the  defendant 
to  answer  the  plaintiff  generally,  tit  a  plea  of  trespass  on  the  case,  (accord- 
ing to  the  plea,)  to  his  damage  of,  S^c.  as  he  can  reasonably  shew  that  thereof 
he  ought  to  answer^;  secondly,  that  they  are  tested  on  the  very  return, 
and  not  on  the  quarto  die  post  of  the  return  of  each  other ;  thirdly,  that 
they  are  made  returnable  on  days  certain,  and  not  on  general  return  days; 
and  fourthly,  that  there  need  not  be  jifieen  days  between  the  teste  and 
return  of  them. 
Appearance  by         The  mode  of  proceeding  by  distringas,  against  members  of  the  house  of 
45  Geo.  IIL  c.    ^^^^^^o^^^,  being  found  extremely  dilatory  and  expensive,  it  was  enacted 
1^^*  by  the  statute  45  G^.  III.  c  124.  §  3.  that  ''  when  any  summons,  or 

original  bill  and  summons,  shall  be  sued  out  against  any  person  having 
privilege  of  parliament,  and  no  such  affidavit  shall  be  made  and  filed  as 
"  therein  is  mentioned,  if  the  defendant  or  defendants  shall  not  appear  at 
"  the  return  of  the  summons,  or  within  eight  days  after  such  return,  the 
plaintiff  or  plaintiffs,  upon  affidavit  being  made  and  filed  in  the  proper 
court,  of  the  personal  service  of  such  summons,  which  affidavit  shall  be 
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*  Say.  Rep.  64.  and  see  Append.  Chap.  '  Append.  Chap.  VI.  §  10.21. 

VI.  §  12,  18,  14^  16.    Jnte,  118.  ^  Id.  §  20.  and  see  4  East,  168. 

^  Imp.  K.  B.  10  Ed.  515,  16.    8  Mod.  «/</.§  22,  &c. 

228.  and  see  Append.  Chap.  VI.  §  17^  18,  '  2  Crorap.  3  Ed.  1S8.  Tryet  127. 
19. 
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''  filed  groHs,  may  enter  an  appearance  or  appearances  for  the  defendant 
**  or  defendants^  and  proceed  thereon^  as  if  such  defendant  or  defendants 
<<  had  entered  his  or  their  appearance." 

The  defendant  having  appeared^  or  the  plaintiff  appeared  for  him  ac-  Declaring 
gffTfltpg  to  the  above  statute^  the  plaintiff  proceeds  to  declare  against  him*.  ^^  ^^^^"^ 
The  tune  allowed  for  declaring  against  a  peer  of  the  realm,  or  member  of  Time  for, 
the  house  of  commons,  is  the  same  as  in  other  cases.     But  in  assigning  the  Breach,  in  at- 
breach  in  assumptU,  against  a  peer  of  the  realm,  the  plaintiff  must  not  '^^*^' 
diarge  the  defendant  with  contriving  and  fraudulentUf  intending,  craftily 
and  subiillff  to  deceive  and  defraud  him;  for  the  house  of  lords  have  ad- 
judged it  a  very  high  contempt  and  misdemeanor,  to  charge  a  member  of 
their  booae  with  any  species  of  fraud  or  deceit^. 

All  farther  proceedings  against  peers  of  the  realm^  and  members  of  the  Further  pro- 
hflose  of  commons,  are  the  same  as  against  other  persons^ ;  only  it  should  ^^^®*"°^** 
be  lanembered,  that  as  no  capias  lies  against  them,  they  cannot  be  taken 
in  cxecntion,  unless  where  the  judgment  is  obtained  upon  a  statute  sta- 
ple, or  statute  merchant,  or  upon  the  statute  of  Acton  Bumel^,  in  which 
a  capias  lies,  even  against  peers  of  the  realm. 


In  proceeding  against  a  Corporation,  the  process  should  be  served  on  Corporationi, 
the  Mayor,  or  other  head  officer  ® ;  and  if  the  defendants  do  not  appear,  P"***"  against. 
before  or  on  the  quarto  die  post  of  the  return  of  the  oilginal,  by  an  attor- 
ney r^ularly  appointed,  (for  they  cannot  appear  in  person  ^)  the  next 
process  is  a  distringas,  which  should  go  against  them  in  their  public  ca- 
pacity': and  under  this  process,  the  sheriff  may  distrain  the  lands  and 
goods,  which  constitute  the  common  stock  of  the  corporation  \  If  they 
have  neither  lands  nor  goods,  there  is  no  way  to  compel  them  to  appear, 
at  law  or  in  equity ',  but  only  in  parliament  ^ ;  for  it  is  a  rule,  that  for  a 
public  concern,  the  sheriff  cannot  distrain  any  private  person,  who  is  a 
member  of  the  corporation  K 


*  For  the  fonn  of  a  note  of  appearance 
tot,  and  b^inning  of  a  dedaratbn  by  onjgi- 
md  againat  a  peer,  or  member  of  the  house 
«f  conmonst  aee  Append.  Chap.  VI.  §  10, 
II.  and  for  tbe  beginning  of  a  declaration  by 
MB,  ngmst  a  member  of  the  house  of  coni- 
noM,  after  appearance^  in  C.  P.  seetd.  §  27. 
and  for  tbe  entiy  of  a  bill  and  process  against 
a  mcinber,  to  save  the  statute^  in  K.  B.  aee 

^aCfompkSEd.  UI. 

*  8  Mod.  829. 
MlEdv.L 

*  Sty.  Bcp.  367.    Prcc.  in  Chan.  131.    1 


Chan.  Cas.  206. 

'  Ante,  92. 

«  1  Vent.S5]. 

^  Skin.  27.  and  see  1  Bot.  l4S.pl.  178. 

1  Id.  I  Vem.  122.  Sicin.  84.  S.  C.  2 
Vem.  394.  Free  in  Chan.  129.  &  C 

k  1  Chan.  Cas.  204. 

1  Bro.  Abr.  tiU  Trespast,  135.  1  Vent. 
351.  Cowp.  85.  Sty.  Rep.  367.  contra  j  and 
see  1  Lev.  237.  Finch  Kep.  83,  4.  &  C. 
And  for  the  form  of  a  note  of  appearance 
for,  and  beginning  of  a  declaration  against  a 
corporation  see  Append.  Chap.  VI.  §  29,  30. 
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Statutes  of  hue        The  gtatutes  dP  hue  and  cry  \  riot  ^,  and  black  ^  acts,  and  Taiions  other 

peaiedf '     '        Statutes  ^,  on  which  the  hundred  were  formerly  liaUe  far  damages  arising 

from  malicious  injuries  to  property^  having  been  repealed  by  the  statute 

Bemediei  7  &  8  Geo.  IV.  c.  27*  the  remedies  against  the  hundred  for  damages  ooca- 

^§^^^Qj_^        sioned  by  persons  riotously  and  tumultuously  assembling,  for  which  alone 

done  by  noter%    the  hundred  are  now  liable,  were  amended,  and  consolidated  into  one  act, 
contoudated* 

by  the  7  &  B  G^.  IV.  c  31. ;  which  commenced  on  the^^  day  of  Jufy, 

In  what  eua 
hundred  is  liable 
for  such  da- 
mages* 


1827  *•  By  the  latter  statute  ^,  **  if  any  church  or  chapd^  or  any  cfaapd  for 
''  tiie  religious  worship  of  persons  dissenting  from  the  united  cfaurdt  of 
''  England  and  Ireland,  duly  r^stered  or  recorded,  or  any  house,  stabk, 
coach-house,  outhouse,  warehouse,  office,  shop,  mill,  malt-house,  hop- 
oast,  bam  or  granary,  or  any  building  or  erection  used  in  carrying  on 
any  trade  or  manufiEu:ture,  or  branch  thereof,  or  any  machinery,  whether 
fixed  or  moveable^  prepared  for  or  employed  in  any  manufacture,  or  in 
any  branch  thereof,  or  any  steam  engine,  or  other  engine,  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or  erectioii  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  waggon^wsy,  or 
^'  trunk  for  conveying  minerals  from  any  mine,  shaU  be  feloniously  de^ 
molished,  pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  persons 
riotously  and  tumultuously  assembled  together,  in  every  such  case  the 
''  inhabitants  of  the  hundred,  wapentake,  ward,  or  other  district  in  the  na- 
ture of  a  hundred,  by  whatever  name  it  shall  be  denominated,  in  which 
any  of  the  said  offences  shall  be  committed,  shall  be  liable  to  yield  fall 
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*  IS  Kdw.  I.  St  2.  c.  1,  2.  28  Edw.  III. 
c.  II.  27  Eliz.  c.  IS.  8  Geo.  II.  c.  16.  22 
Geo.  IL  c.  24p.  For  the  proceedings  in  ge- 
neral on  these  statutes,  see  2  Wms.  Saund. 
6  Ed.  874.  (I.)  to  877.  b.  (12.)  428.  (I.) ; 
and  for  the  eiddence  in  support  of  actions 
thereon,  Peake  Evid.  6  Ed.  295,  &c.  2  PhiL 
Evid.  6  Ed.  209,  &c 

^  I  Geo.  L  St.  2.  c  5.  §  4.  &  6.  For  the 
proceedings  in  general  on  this  act,  see  2 
Wms.  Saund.  5  Ed.  S77.  b,  to  878.  b,;  for 
the  form  of  a  declaration  thereon,  2  Chit* 
PL  4  Ed.  8S2. ;  for  the  evidence  in  support 
of  it,  2  FhiL  Evid.  6  Ed.  216. ;  and  for  cases 
determined  thereon,  Doug.  609.  5  Dumf.  & 
East,  14.  841.  7  Dum£  &  East,  496.  I 
East,  616. 686.  I  Price,  84S.  Holt  iVL  Pru 
201.  208.  (n).  1  Bam.  &  Aid.  487.  2  Chit. 
i%  4  Ed.  8S2.  (o).  and  Moore  Dig.  tit 

*  9  Geo.  I.  c.  22.  For  the  proceedings 
in  general  on  this  act,  see  2  Wms.  Saund.  6 
Ed.  878.  b.cd,  e.;  for  the  forms  of  decla- 
rations thereon,  2  Chit  H.  4  Ed.  828.  880. 
and  for  cases  determined  on  this  act,  I  Dunif. 
&  East,  71.  2  Durni:  &  East,  255.  8  East, 


400.  457.  8  East,  ITS.  8  Moore^  819.  I 
Brod.  &  Bing.  64.  &  C.  I  Bam.  &  Ores. 
804.  2  DowL  &  RyL  4S9.  8.  a  2  Bam.  & 
Cres.  254.  8  DowL  &  RyL  489.  S.  C  6 
DowL  &  RyL  10.  4  Bam.  &  Cres.  167.  6 
DowL  &  RyL  247.  S.  C  4  Bam.  &  Cres. 
918.  2  Chit  PIC  4  Ed.  828.  (a).  Pratt  Dig. 
tit  Black  Jet, 

^  I  Geo.  I.  St  2.  c  48.  6  Geo.  I.  c.  16^ 
8  Geo.  II.  c.  20.  10  Geo.  II.  c  82.  (except 
$  10.)  II  Geo.  II.  c.  22.  $6.  to  the  end.  18 
Geo.  II.  c  21.  14  Geo.  IL  c  6.  98  Geo. 
IL  c.  46.  5  84.  29  Geo.  IL  c.  86.  ^  6^  7, 8, 
9.  9  Geo.  IIL  c.  29.  86  Geo.  III.  c.  9.  ( 
8.  to  the  end.  41  Geo.  IIL  c  24.  {U.  JT.) 
52  Geo.  IIL  c  180.  66  Geo.  IIL  c  126. 
67  Geo.  III.  c  19.  $  88.  &  8  Geo.  IV.  c. 
SS.  And  for  cases  determined  on  6  Geo.  L 
c  16.  see  II  East,  849.;  on 62  Geo.  III.  c. 
180.  $  2.  I  Bam.  &  Aid.  146.;  on  67  Geo. 
IILc.  19.  $88.  2  Stark.  JVL  iVi.  604.  S 
DowL  &  RyL  96.  8  Bam.  &  Crei.  147.  4 
DowL&RyL778.&C;  and  on 3  Geo.  IV. 
c.  88.  4  Bam.  &  Cres.  918. 

'  §2. 
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**  oonipenaadoii  to  the  perion  or  penons  damnified  by  the  offence,  not 


€4 
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only  £ar  the  damage  so  done  to  any  of  the  lubjects  thereinbefore  emi- 
'*  mented,  but  also  for  any  damage  which  may  at  the  same  time  be  done 
"  by  any  audi  ofienders,  to  any  fixture,  furniture,  or  goods  whatever,  in 
*'  any  such  church,  chapel,  house,  or  other  buildings  or  erections  afore« 
"  said." 

'*  Provided  always,  that  no  action  or  summary  proceeding,  as  therein-  On  vhtt  coodi- 
^  after  mentioned,  shall  be  maintainable  by  virtue  of  that  act,  for  the  ^^°^ 
"  damage  caused  by  any  of  the  said  offences,  unless  the  person  or  persons 
**  damnified,  or  such  of  them  as  shall  have  knowledge  of  the  drcum- 
''  staneea  of  the  offence,  or  the  servant  or  servants  who  had  the  care  of 
"  the  property  damaged,  shall,  within  seven  days  after  the  commis8i<m  of 
"  the  ofienoe,  go  before  some  justice  of  the  peace,  residing  near,  and  hav- 
ing jurisdiction  over  the  place  where  the  offence  shall  have  been  com- 
mitted ;  and  shall  state  upon  oath,  before  such  justice,  the  names  of  the 
**  offenders,  if  known,  and  shall  submit  to  the  examination  of  such  justice, 
''  touching  the  circumstances  of  the  offence,  and  become  bound  by  recog- 
''  niamce  before  him,  to  prosecute  the  offenders  when  apprehended:  Pro-  Limitation  of 
"  vided  also,  that  no  person  shall  be  enabled  to  bring  any  such  action,  ^'"^^  ^^^  •««><»«• 
**  unlesa  he  shall  commence  the  same  within  three  calendar  months  after 
"  the  commission  of  the  offence  *." 

The  service  of  process,  and  mode  of  proceeding  to  judgment,  in  an  ac-  Senrice  of  pro> 
tion  against  the  hundred,  on  this  stotute,  are  r^ulated  by  $  4.  which  ^^^^^j^t^ 
enacts,  that  *'  no  process  for  appearance,  in  any  action  to  be  brought  by  Ju4:ment,  in  ao- 
"  virtoe  of  that  act,  against  any  hundred  or  other  like  district,  shall  be  dredT^^ 
"  served  <m  any  inhabitant  thereof,  except  on  the  high  constable,  or  some 
"  one  of  the  high  constables,  if  there  bo  more  than  one ;  who  shall,  within 
**  tevem  days  after  such  service,  give  notice  thereof  to  two  justices  of  the 
"  peace  of  the  county,  riding  or  division,  in  which  such  hundred  or  dis- 
^  trict  shall  be  situate,  residing  in  or  acting  for  the  hundred  or  district ; 
"  snd  such  hig^  constable  is  thereby  empowered  to  cause  to  be  entered 
<<  an  iq[ypearance  in  the  said  acti<m,  and  also  to  defend  the  same,  on  behalf 
**  of  the  inhabitants  of  the  hundred  or  district,  as  he  shall  be  advised;  or, 
instead  of  defending  the  same,  it  shall  be  lawful  for  him,  with  the  eon- 
sent  and  approbation  of  such  justices,  to  suffer  judgment  to^goiby  de^ 
fiudt ;  and  the  person  upon  whom,  as  high  constable,  the  process  in  the 
action  shall  be  served,  shall,  notwithstanding  the  expiration  of  his  office, 
continae  to  act,  for  all  the  purposes  of  that  act,  until  the  termination  of 
all  proceedings  in,  and  consequent  upon  such  action  ;  but  if  such  person 
shall  die  before  such  termination,  the  succeeding  high  constable  shall 
"  act  in  hia  stead" 
And^'wherever  the  plaintiff  in  any  such  action  shall  recover  judgment,  EiMoUoot 

whether  after  verdict  or  by  defimlt,  or  otherwise,  no  writ  of  execution 
shall  be  executed  on  any  inhabitant  of  the  hundred,  or  other  like  dis* 
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Mode  of  re>im- 
biirang  high 
constable,  for  his 
expencesy  in  de- 
fending action, 

&C. 


Reimbursing 
county  treasu- 
rer. 
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of  proceeding,  in 
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'^  trict^  nor  on  such  high  constable ;  bat  the  sheriff^  npon  the  receipt  of 
'^  the  writ  t>f  execution^  shdl  (on  payment  of  the  fee  of  Jive  shillings^  and 
"  no  more^)  make  his  warrant  to  the  treasurer  of  the  county,  riding  or 
**  division,  in  which  such  hundred  or  other  like  district  shall  be  situate, 
*^  commanding  him  to  pay  to  the  plaintiff,  the  sum  by  the  said  writ  directed 
"  to  be  levied ;  and  such  treasurer  is  thereby  required  to  pay  the  same, 
as  also  any  other  sum  ordered  to  be  paid  by  him  by  virtue  of  that  act, 
out  of  any  public  money  which  shall  then  be  in  his  hands,  or  shall  come 
into  his  hands  before  the  next  general  or  quarter  sessions  of  the  peace 
for  the  said  coimty,  riding  or  division ;  and  if  there  be  not  sufficient 
money  for  that  purpose,  before  such  sessions,  he  shall  give  notice  thereof 
to  the  justices  of  the  peace  at  such  sessions,  who  shall  proceed  in  the 
'^  manner  thereinafter  mentioned  \" 

For  the  purpose  of  indemnifying  the  hig)i  constable,  and  county  trea- 
surer, it  is  enacted,  that  *'  if  such  high  constable  of  the  hundred,  or  other 
*'  district  sued,  shall  produce  and  prove  before  any  two  justices  of  the 
'^  peace  of  the  county,  riding  or  division,  residing  in  or  acting  for  such 
"  hundred  or  district,  an  account  of  the  just  and  necessary  expenoes, 
"  which  he  shall  have  incurred  in  consequence  of  any  such  action  asafbre- 
^  said,  such  justices  shall  make  an  order  for  the  payment  thereof,  upon  the 
'^  treasurer  of  the  county,  riding  or  division,  in  which  such  hundred  or 
"  district  shall  be  situate ;  and  if,  in  any  such  action,  judgment  shall  be 
"  given  against  the  plaintiff,  the  high  constable  shall,  in  like  manner,  be 
**  reimbursed  for  the  just  and  necessary  expences  by  him  incurred  in  con« 
sequence  of  such  action,  over  and  above  the  taxed  costs  to  be  paid  by 
the  plaintiff  in  such  case ;  and  if  it  shall  be  proved  to  any  two  such 
justices,  that  the  plaintiff  in  the  action  is  insolvent,  so  that  the  high 
"  constable  can  have  no  relief  as  to  such  taxed  costs,  such  justices  shall 
"  make  an  order  upon  the  treasurer  of  the  county,  riding  or  division,  as 
'*  aforesaid,  for  the  payment  of  the  amount  of  such  taxed  costs :  And  the 
justices  of  the  peace,  at  the  next  general  or  quarter  sessions  of  the  peace 
to  be  holden  for  any  such  county,  riding  or  division,  or  any  adjournment 
'^  thereof,  shall  direct  such  sum  or  sums  of  money  as  shall  have  been  paid, 
"  or  ordered  to  be  paid,  by  the  treasurer,  by  virtue  of  any  such  warrant  or 
^  order  as  thereinbefore  mentioned,  to  be  raised  on  the  hundred,  or  other 
*'  like  district,  against  the  inhabitants  of  which  any  such  action  shall  have 
**  been  brought,  over  and  above  the  general  rate  to  be  paid  by  such  hnn- 
"  dred  or  district,  in  common  with  the  rest  of  the  county,  riding  or  divi- 
"  sion,  under  the  acts  relating  to  county  rates ;  and  such  sum  or  sums 
'*  shall  be  raised,  in  the  manner  directed  by  those  acts,  and  shall  be  forth- 
"  with  paid  over  to  the  treasurer  ^." 

It  being  deemed  expedient  to  provide  a  summary  mode  of  proceeding, 
where  the  damage  is  of  small  amount ;  the  costs  of  an  action  in  sadi  case 

*  S  6.  contributing  to  the  county  nte^  and  in  coun- 

^  §  7.  And  for  the  mode  of  reimbursement,       ties  of  cities,  and  liberties,  &c,  not  coDtribui- 
in  liberties,  &c  not  within  any  hundred,  but      ing  thereto,  sec  §  14>  Id. 
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greatly  exceeding,  in  many  instances,  the  amount  of  the  damage ;  it  is  damige  does 

enacted  by  the  statute  7  &  8  Geo.  IV.  c.31.*  that  «  it  shall  not  be  law-  «*«*^^- 

"  fnl  for  any  person  to  commence  any  action,  against  the  inhabitants  of 

'^  any  hundred,  or  other  like  district,  where  the  damage  alleged  to  have 

"  been  sustained,  by  reason  of  any  of  the  offences  in  that  act  mentioned, 

"  shall  not  exceed  the  sum  of  thirty  pounds :  but  the  party  damnified 

'*  shall,  within  seven  days  after  the  commission  of  the  offence,  give  a  notice 

"  in  writing  of  his  claim  for  compensation,  according  to  the  form  of  the 

"  schedule  thereunto  annexed,  to  the  high  constable,  or  some  one  of  the 

**  high  constables,  if  there  be  more  than  one,  of  the  hundred,  or  other  like 

**  district,  in  which  the  offence  shall  have  been  committed ;  and  such  high 

"  coostaUe  shall,  within  seven  days  after  the  receipt  of  the  notice,  exhibit 

^  the  same  to  some  two  justices  of  the  peace  of  the  county,  riding  or  divi- 

sioii,  in  which  such  hundred  or  district  shall  be  situate,  residing  in  or 

acting  for  such  hundred  or  district ;  and  they  shall  thereupon  appoint 

'^  a  special  petty  session  of  all  the  justices  of  the  peace  of  the  county, 

*'  riding  or  division,  acting  for  such  hundred  or  district,  to  be  holden 

*'  within  not  less  than  twenty,  nor  more  than  thirfy  days  next  after  the 

^  exhibition  of  such  notice,  for  the  purpose  of  hearing  and  determining 

^*  any  claim  which  may  be  then  and  there  brought  before  them,  on  account 

"  of  any  such  damage ;  and  such  high  constable  shall,  within  three  days 

after  such  appointment,  give  notice  in  writing  to  the  claimant,  of  the 

«  day  and  hour,  and  place  appointed  for  holding  such  petty  session,  and 

shall,  within  ten  days,  give  the  like  notice  to  all  the  justices  acting  for 

such  hundred  or  district ;  and  the  claimant  is  thereby  required  to  cause 

a  notice  in  writing,  in  the  form  in  the  schedule  thereunto  annexed,  to 

be  placed  on  the  church  or  chapel  door,  or  other  conspicuous  part  of  the 

parish,  township  or  place,  in  which  such  damage  shall  have  been  sus- 

^  tained,  on  two  Sundatfs  preceding  the  day  of  holding  such  petty  session. 

Audit  shall  be  lawful  for  the  justices,  not  being  less  than  two,  at  such 

petty  session,  or  any  adjournment  thereof,  to  hear  and  examine,  upon 

oath  or  affirmation,  the  claimant,  and  any  of  the  inhabitants  of  the  hun- 

^  dred,  or  other  like  district,  and  their  several  witnesses,  concerning  any 

such  ofience,  and  the  damage  sustained  thereby;  and  thereupon  the  said 

justices,  or  the  major  part  of  them,  if  they  shall  find  that  the  claimant 

^  has  sustained  any  damage,  by  means  of  any  such  offence,  shall  make  an 

order  for  payment  of  the  amount  of  such  damage  to  him,  together  with 

"  his  reasonable  costs  and  charges,  and  also  an  order  for  payment  of  the 

cost!  and  charges,  if  any,  of  the  high  constable,  or  inhabitants ;  and 

"  shall  direct  such  order  or  orders  to  the  treasurer  of  the  county,  riding 

'<  or  division,  in  which  such  hundred  or  district  shall  be  situate,  who  shall 

"  pay  the  same  to  the  party  or  parties  therein  named,  and  shall  be  rcim- 

"  bursed  for  the  same,  in  the  manner  thereinbefore  directed.    And  if  any   Penalty  on  1 

,  .  •      constable,  fc 

"  hig^  constable  shall  refuse  or  neglect  to  exhibit  or  give  such  notice  as  is  neglect  of  d< 
''  required  in  any  of  the  cases  aforesaid,  it  shall  be  lawful  for  the  party 

"  §  8, 9, 10.  and  aee  ftat.  3  Geo,  IV.  c.  33. 
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^'  damnified  to  sae  him  for  the  amount  of  the  damage  snstained^  such 

^  amount  to  be  recovered  by  an  action  on  the  ccat,  together  with  full 

*'  costs  of  suit." 

Mode  of  pro-  Where  any  of  the  offences,  for  which  compensation  is  granted  by  virtue 

the  d^Mgetr    ^  that  act,  are  committed  in  the  county  of  a  city  or  town,  or  in  any  such 

committed  in       liberty,  franchise,  city,  town  or  place,  as  either  does  not  contribute  at  all 

thecountyoft  ^  'J'  r  .,  ,  t 

city,  or  in  any     to  the  payment  of  any  county  rate,  or  contributes  thereto,  but  not  as  being 

whlch^isliot  P*^  ®^  "^y  hundred,  or  other  like  district ;  it  is  enacted,  that  "  the  inha- 
within  any  bun-  <'  bitants  thereof  shall  be  liable  to  yield  compensation,  in  the  same  manner, 
contribute  to  the  ''  ^^^  under  the  same  conditions  and  restrictions  in  all  respects,  as  the 
county  nte.         €t  inhabitants  of  the  hundred ;  and  every  thing  in  that  act  in  any  wise 

'^  relating  to  a  hundred,  or  to  the  inhabitants  thereof,  shall  equally  apply 
to  every  county  of  a  city  or  town,  and  to  every  such  liberty,  franchise, 
city,  town  and  place,  and  to  the  inhabitants  thereof;  and  where  the  jus- 
tices of  the  peace  of  the  county,  riding  or  division,  are  excluded  firom 
holding  jurisdiction  in  any  such  liberty,  franchise,  city,  town  or  place, 
in  every  such  case,  all  the  powers,  authorities  and  duties,  by  that  act 
given  to  or  imposed  on  such  justices,  shall  be  exercised  and  performed 
by  the  justices  of  the  peace  of  the  liberty,  franchise,  city,  town  or  place, 
**  in  which  such  offence  shall  be  committed ;  and  where  the  offence  shall 
''  be  committed  in  a  county  of  a  city  or  town,  all  the  like  powers,  autho- 
^'  rities  and  duties,  shall  be  exercised  and  performed  by  the  justices  of  the 
peace  of  such  county  of  a  city  or  town :  And  in  every  action  to  be 
brought,  or  summary  claim  to  be  preferred,  under  that  act,  against  the 
"  inhabitants  of  a  coimty  of  a  city  or  town,  or  of  any  such  liberty,  fran- 
*^  chise,  city,  town  or  place,  the  process  for  appearance  in  the  action,  and 
the  notice  required  in  the  case  of  the  claim,  shall  be  served  upon  some 
one  peace  officer  of  such  county,  liberty,  frimchise,  city,  town  or  place : 
''  And  all  matters  which  by  that  act  the  high  constable  of  a  hundred  is 
authorised  or  required  to  do,  in  either  of  such  cases,  shall  be  done  by 
the  peace  officer  so  served,  who  shall  have  the  same  powers,  rights  and 
'^  remedies,  as  such  high  constable  has,  by  virtue  of  that  act,  and  shall  be 
**  subject  to  the  same  liabilities ;  and  shall,  notwithstanding  the  expiration 
''  of  his  office,  continue  to  act,  for  all  the  purposes  of  that  act,  until  the 
**  termination  of  all  proceedings  in,  and  consequent  upon  such  action  or 
*^  claim ;  but  if  he  shall  die  before  such  termination,  his  successor  shall 
'^  act  in  his  stead*." 
Sseeutioa,  on  In  following  up  a  writ  of  execution  to  its  consummation,  under  the  sta- 
1^19  Geo.IL  tutc  of  hue  and  cry,  8  Geo.  II.  c  16.  which  the  subsequent  statute  of  19 

€^  II.  c  34.  §  6.  refers  to,  and  adopts  as  the  mode  of  proceeding  in 
case  of  a  penalty  recovered  by  the  executor  of  a  revenue  officer  killed  in 
pursuit  of  smugglers,  against  the  inhabitants  of  the  hundred,  (ot  of  a 
Laike,  in  Keni),  and  which  latter  statute  is  not  repealed  by  7  &  8  Geo. 
IV.  c  27-  it  is  sufficient  for  the  sheriff,  to  whom  the  writ  bad  been  deli* 
Toedt  to  return,  even  after  the  expiration  of  nx/y  days  given  Um  by  the 
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act  to  leturn  the  writ,  that  he  had  delivered  it  to  the  jostioea  of  the  peace 
of  the  hundred,  4^.  who  are  charged  with  the  duty  of  directing  the  levy 
on  the  inhabitants,  and  that  they  had  done  nothing  upon  it ;  and  the  court 
of  King's  Bench  will  not  thereupon  attach  the  sheriff,  for  not  returning 
the  writ,  but  the  next  proceeding  is  against  the  magistrates,  to  oblige  them 
to  do  their  doty*. 

•  19  East,  544. 
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CHAP.  VIL 


Of  ilie  Capias  hy  Original,  and  Process  of  Outlawry, 
in  the  King's  Bench,  and  Common  Pleas. 


Ga|»af|  origin 
of. 


WheD  it  lies. 


What,  and  by 
whom  issued. 

Direction,  and 
ibrm  oU 


^liat,  or  pluries, 
capias. 


Testatum  capias. 


Ndn  omittas 
capias. 


A.T  common  law,  the  defendant  was  not  liable  to  be  arrested^  upon  mesne 
process,  for  civil  injuries  unaccompanied  with  force  *.  This  immunity  of 
the  defendant's  person,  in  case  of  peaceable  though  fraudulent  injuriesy 
producing  great  contempt  of  the  law  in  indigent  wrongdoers,  a  copuwwas 
allowed  to  arrest  the  person,  in  actions  of  account,  though  no  breach  of 
the  peace  were  suggested,  by  the  statutes  of  Marlhrtdge,  (52  Hen.  III.) 
c.  23.  and  Westm.  2.  (13  £d.  I.)  c.  11.  in  actions  of  debt  and  detinue,  by 
statute  25  Edw.  III.  stat.  5.  c.  17*  aud  in  all  actions  on  the  cote,  by  statute 
19  Hen.  VII.  c.  9  ^ 

In  ordinary  cases  therefore,  if  the  sheriff  return,  on  the  original  writ, 
or  process  of  attachment,  that  the  defendant  has  nothing  by  which  he  can 
be  summoned  or  attached,  a  capias  may  be  sued  out,  in  order  to  arrest  his 
person  ^*  And  where  a  capias  lies,  it  is  now  genendly  issued  in  the  first 
instance,  without  previously  suing  out  the  original  <^  j  in  like  manner  as 
in  Chancery,  it  was  usual  to  issue  the  subpoena,  without,  first  bringing  in 
the  bill  ^  The  capias  is  a  judicial  writ,  issued  by  the  filacer,  and  directed 
to  the  sheriff  or  sheriffs  of  the  same  county  as  the  original ;  commanding 
them  to  take  the  defendant,  if  he  be  found  in  their  bailiwick,  and  safiely 
keep  him,  so  that  they  may  have  his  body  in  court,  at  the  return  of  the  wri^ 
to  answer  the  plaintiff  in  the  action :  and  it  is  usually  called  a  special 
capias  ad  respondendum  ^,  If  the  sheriffs  return  to  this  writ,  that  the 
defendant  is  not  found  in  their  bailiwick,  the  plaintiff  may  have  an  aUat 
or  pluries  capias,  directed  to  the  same  sheriffs,  commanding  them,  as  before, 
or  as  oftentimes  they  have  been  commanded,  to  take  the  defendant  s,  &c. : 
or  he  may  have  a  testatum  capias,  directed  to  the  sheriffs  of  a  different 
ooimty,  (and  afterwards,  if  necessary,  an  alias  or  pluries  testatum  capias,) 
suggesting  that  the  defendant  lurks  and  wanders  in  that  county  \  In 
any  of  these  writs,  if  the  defendant  be  within  a  liberty,  it  is  usual  to  in- 
sert a  clause  of  nan  omittas  ^;  which  clause  may  be  inserted  in  the  first 
process :  So  that,  under  particular  circumstances,  it  may  bevuecesssary  fw 
the  plaintiff  to  have  recourse  to  an  alias  or  pluries  testatum,  non  omittas. 


■  S  Co.  12. 

»'SBlac.  Com.  281. 

*  Com.  Dig.  tit.  Pleader,  2  W.2.  Gilb.  C. 
P.  U.  3  Blac.  Com.  279,  &c.  Stcph.  iV.  26. 

*  Ante,  104. 


*  Tr>'c,  59. 

'  Append.  Chap.  VII.  §  1. 

«  /d.  §  3. 

»» Id,  §  ♦. 

'  Id,  §  0. 
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capias  ad  retpomdendum,  tdiich  is  the  most  special  writ  of  any  against  the 

defendant's  pencm ;  and  commands  the  sheriffs^  as  before,  or  as  qftcnlimes 

they  hare  been  commanded^  not  to  omit  by  reason  of  any  liberty^  but  to 

take  the  defendant^  &c.  it  being  testified  that  he  lurks  and  wanders  in  their 

eoonty.     Aa  an  original  writ  cannot  be  issued  %  so  there  cannot  be  a  capias,  Cumotbe  Uti 

into  a  ooimty  palatine-;  but  on  an  original  writ  sued  out  in  another  county,  ]||^^,^°^  ^ 

a  tettaium  capias  may  be  issued  into  a  county  palatine  ^  for  bringing  in 

the  defendant.    In  the  courts  of  great  sessions  in  Wales,  by  a  late  act  of  }^B^  wsiio 

parliament  S  writs  may  issue  from  one  county  to  another. 

In  a  personal  action,  brought  by  two  or  more  executors,  tliere  may  be  Summons  and 
snumms  and  severance ;  that  is,  if  one  or  more  of  them  will  not  join  itath 
the  leit  in  prosecuting  the  action,  the  court  will  issue  a  writ  of  summons 
ai  sequemdum  simul^,  and  upon  their  non-appearance  at  the  return  of  it, 
wffl  give  judgment  of  severance  ^  so  as  to  enable  the  rest  to  proceed  with- 
4iit  toenu 

Hie  prooeas  upon  the  original  should  be  tested  in  the  name  of  the  chief  Teste  and  rrtu 
JDidoe,  or  senior  judge  of  the  court,  if  there  be  no  chief  justice.     The  orimiua.     ^ 
tspias  should  regularly  be  tested  in  term-time ;  but  not  on  a  Sunday,  or 
sther  dies  non  juridicus :  And  where  the  phuntiff  means  to  proceed  to 
tadawryj  the  capias  should  be  tested  on  the  quarto  die  post  of  the  return 
«f  the  original  ^,  the  alias  oa  the  quarto  die  post  of  the  return  of  the  capias, 
■ad  the  pluries  on  tlie  quarto  die  post  of  the  return  of  the  alias  s  /  and 
ihat  mnit  be  Jifteen  days  at  least  between  the  teste  and   return  of 
€idi  writ^.     In  the  Common  Pleas  it  is  said,  that  suing  out  the  capias, 
sBas,  and  pluries  together,  is  regular,  and  warranted  by  constant  practice  K 
And  nnless  the  plaintiff  mean  to  proceed  to  outlawry,  the  capias  may  be 
Merf  before  the  original,  and  even  before  the  cause  of  action  accrued,  pro- 
lided  it  be  actually  taken  out  afterwards ;  and  it  is  not  necessary,  in  other 
CHBi^  diat  the  aUas  or  pluries  should  be  tested  on  the  quarto  die  post  of  the 
letun  of  the  preceding  writ  ^  :  for  as  the  mesne  process  never  appears  on 
tte  itcord,  no  error  can  be  assigned  therein ' ;  and  the  defendant  cannot 
kare  cg^  of  it,  so  as  to  plead  in  abatement  ™.   These  several  writs  must  be 
iBide  returnable  like  the  original,  in  the  King's  Bench,  on  a  general  return 
dsy  *,  ubicunque,  or  wheresoever  the  king  shall  then  be  in  England,  or,  in 
die  Common  Pleas,  before  the  king's  justices  at  Westminster,  in  the  same. 


*  Jhite,  10ft. 

^  Append.  Chap.  VIL  S  6. 

*  Sut  5  Geo.  IV.  c.  106.  $  13. 

^  Append.  Chap.  VII.  $  7. 

*  /d.  {  8.  and  see  Bac.  Abr.  tit  Summons 
aad&Knnu^F. 

'  Tiye^  191. 

'  Vrig^  and  oiwtfKr  v. ,  T.  44  Geo. 

III.K.B. 

*  Tiye,  60.  S  Wil*.  1 17.  1  H.  Blac.  225. 
but  see  the  sUtutes  16  Car.  I.  c.  6.  $  7.  24 
Ceo.  IL  c.  48.  $  5.  Ante,  107. 

VOL.  J. 


*  Barnes,  S22. 

k  Wright  and  another  v. ,  T.  44  Geo. 

III.  K.B. 

>  S  WUs.  454. 

"»  Per  Cur.  E.  18  Geo.  III.  2  Cromp.S 
Ed.  S7, 8.  and  sec  1  Bos.  &  PuL  842,  8. 

"  And  a  testatum  capias  in  the  Coinraou 
Pleas,  having  been  made  returnable  on  a  ib> 
certain,  instead  of  a  general  return  day.  wrn. 
held  irregubr.  S  Neu-  Rej).  C.  P.  188.  bimJ 
soe  5  Taunt.  853.  1  Mar.sli.  .*J1M».  S.  C. 
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or  the  pext  term ;  for  where  a  whole  term  intervenes,  between  the  teste 
and  return  of  the  capiat,  it  is  null  and  void^ :  and  a  testatum  capias,  hj 
original^  made  returnable  at  Westminster,  instead  of  "  wheresoever,  &c." 
is  irregular  \ 
Amendment  of.  The  process  by  original  may  in  general  be  amended,  as  well  as  the  pro- 
cess by  hilL  Thus^  leave  has  been  given  to  amend  a  special  capias,  in  one 
of  the  defendants'  names^  in  order  that  an  application  might  be  made  to 
the  master  of  the  rolls,  to  procure  a  new  original  ^  So  a  special  capias, 
omitting  the  christian  names  of  two  of  the  defendants,  was  amoided  by 
inserting  them,  though  there  was  nothing  to  amend  by,  on  payment  of 
costs  ^.  If  there  be  less  ^AiSJiJifleen  days  between  the  teste  and  return  of 
process  by  original,  it  may  be  amended,  in  the  Common  Pleas*:  And 
where  a  capias  is  made  returnable  on  a  day  certain,  instead  of  a  general 
return  day,  that  court  will  allow  it  to  be  amended,  even  after  a  role  juh' 
obtained  to  quash  the  writ  for  irregularity,  on  payment  of  costs  '•  S% 
where  an  attachment  of  privilege  was  returnable  after  the  essoin  day,  and 
before  the  quarto  die  post,  instead  of  being  returnable  on  a  day  certain  in 
full  term,  an  amendment  was  allowed,  on  payment  of  costs  s.  Bat  the 
courts  will  not  in  general  allow  an  amendment  of  process,  to  the  prejudice 
of  the  bail  K 
Eitigi  facias.  When  the  defendant  absconds,  or  keeps  out  of  the  way,  so  that  lie  can- 

not be  arrested  or  served  with  process,  the  plaintiff,  on  the  return  of  mm 
est  inventus  to  the  pluries  capias,  may  have  a  writ  of  exigi  facias,  and  pro* 
In  joint  action,    ceed  to  outlawry  *  .*  Or,  if  there  be  several  defendants  in  a  joint  action, 

and  one  of  them  abscond,  or  keep  out  of  the  way,  the  plaintiff  may  have 
a  writ  of  exigi  facias  against  that  defendant  ^ ;  and  must  proceed  to  oat- 
Declaring,  after  lawry  against  him,  before  he  can  go  on  against  the  others  K    In  declaring 

against  A.  upon  a  joint  contract  by  A,  and  B.  it  is  not  enough  to  allege 
that  B.  was  tn  due  manner  outlawed,  without  adding  that  he  was  outlawed 
in  that  suit  ™.  And  where,  in  a  joint  action  against  two,  it  appeared  that 
one  of  the  defendants  had  been  outlawed  upon  different  process  £nm  that 
by  which  the  other  was  brought  into  court,  and  no  connexion  was  shewn 
between  the  several  writs  of  capias  against  each,  as  referable  to  the  same 
original ;  as  where  one  was  outlawed  upon  process  by  original,  tested  the 
lOth  April,  returnable  on  the  first  return  of  Easter  term,  and  continoed 
regularly  down  to  the  time  of  the  outlawry,  and  the  other  was  arrested  on 
a  special  testatum  capias,  issued  on  the  24th  April  in  Hilary  vacati<m,  to 
which  bail  was  put  in,  and  the  plaintiff  declared  against  him  alone. 


outlawry. 


■  2  Blac.  Rep.  846.  S  WUs.  S41.  S.  C. 

^  1  Chit.  Rep.  S28. 

^  7  Durnf.  &  East,  299.  and  see  1  Bos.  & 
Ful  481.  2  Bos.  &  PuL  109. 

^  2  Smith  R.  892. 

'  S  Wils.454.  2  Blac.  Rep.  918.  S.  C.  1 
II.  Blac.  291.  1  Bos.  &  PuL  842. 

'  6  Taunt.  868.  1  Marsh.  899.  S.  C. 

•6  Moore,  US.  8  Brod.  &  Bing.  26. 
S.  C. 


^  2  New  Rep.  C.P.  185.  Woodandatken 
V.  Hindley,  57  Geo.IIL  K.B.  1  ChitRepw 
828.  and  see  id.  874. 

1  8  Blac.  Goto.  288.  Gilb.  C.  P.  15. 

k  Trye,  166. 

1  1  Str.  478.  1  Wils.  78.  2  Str.  1269.  I 
Blac.  Rep.  20.  4  Bro.  Ftoi  Cm.  004.  &  C 

"  8  East,  144.  but  see  Cd.  lit  128.  & 
862.  6. 
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alledging  tlie  oatlawry  of  the  other  defendant  tn  the  same  suit ;  the  court 
of  Kiii^t  Bench  set  aside  the  deckration  for  irregularity  *•  But  an  alle* 
gation  that  a  co-defendant  was  hj  due  course  of  law  outlawed^  at  the  suit 
of  the  plaintiff^  tn  this  plea  and  suit,  is  sufficient^  without  a  prout  palei 
per  recardmm^. 

OftUawry,  in  eivil  actions,  is  putting  a  man  out  of  the  protection  of  the  Outlawry,  in 
law,  to  that  he  is  incapable  of  suing  for  the  redress  of  injuries^  and  may  ^^^^^  ^^  ^y,^ 
be  impriaoned :  and  he  forfeits  thereby  all  his  soods  and  chattels^  and  the  >^  ^^  ^^  ^^ 
profits  of  his  lands ;  his  persomU  chattels,  immediately  upon  the  outlawry^ 
and  hia  Aattela  realj  and  the  profits  of  his  lands,  when  found  by  inqui- 
sition*.    So  penal  were  the  consequences  of  an  outlawry,  that  until  some 
tine  after  the  conquest,  no  man  could  have  been  outlawed  except  for  felony, 
the  puniahment  whereof  was  death :    But  in  Bracton's  time^,  and  some- 
what earlkr,  process  of  outlawry  was  ordained  to  lie  in  all  actions  vt  ei 
mwis :  and  since,  by  a  variety  of  statutes,  (the  same  as  introduced  the 
capiof,)  process  of  outlawry  lies  in  account,  debt,  detinue,  and  divers  other 
cwnnon  or  civil  actions  ^ 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver  ;  for  Wiiver  of 
SB  women  were  not  sworn  to  the  law,  by  taking  the  oath  of  allegiance  in 
the  leet,  (aa  men  anciently  were,  when  of  the  age  of  twelve  years  or  up- 
warda,)  they  could  not  properly  be  outlawed,  or  put  out  of  the  law,  but 
woe  said  to  be  wmoedy  that  is  derelictas,  left  out,  or  not  regarded  ^  And 
ftr  the  aame  reason,  an  infant  cannot  be  outlawed  under  the  age  of  twelve 
jcars^ 

Oatkwry  ia  either  upon  mesne  process  before,  or  upon^ao/ process  after  Upon  metne 
jvdgment  K     Upon  mesne  process,  the  plaintiff  cannot  proceed  to  out-  V^^^*'^^ 
lawxy,  unless  the  action  were  commenced  by  original  writ  ' ;  nor  can  the 
drfpiMkmt  be  outlawed  after  judgment,  unless  the  action  were  so  com- 
aeiioed:  therefore,  where  the  defendant  was  outlawed  after  judgment,  in 
aa  action  commenced  by  hUl  of  privilege,  it  was  hdden  that  process  of 
sutbwiy  did  not  lie,  as  there  was  no  capias  in  the  original  action  K  After  After  judgment 
judgment,  the  plaintiff  may  have  an  exigi facias,  and  proceed  to  outlawry, 
1900  the  return  of  non  est  invcTitus  to  a  writ  of  capias  ad  satisfaciendum, 
without  an  alias  m  pluries^;  because  the  defendant,  having  been  already 
in  ooort  before  judgment,  and  having  conusance  of  the  debt,  ought  to 
psy  it  on  the  first  suing  out  of  the  capias,  and  his  not  performing  the 
judgment  ia  a  contumacy,  for  which  he  is  put  out  of  the  king's  protection. 
And  no  writ  of  proclamation  is  required  upon  an  exigent  after  judgment, 
but  only  upon  mesne  process  "»•  In  the  Common  Pleas,  the  defendant  may  In  C  P.  on 

"15  East,  1.  >Co.Lit  188.a. 

*  7  East,  60.  »»  Trye,  77. 

'  1  Salk.  805.  1  M«CleL&  T.  196.  >  1  Sid.  159. 

*  Bnct.  fifr.  Y.  i>.  425.  k  1  Leon.  829.  Cro.  Eliz.  216. 

*  Co.  Lit  128.  b.  Tiye^  72.   Gilb.  C.  P.  »  Gilb.  C  P.  17.  Trye,  77.  124. 

15.  Fort.  87.  "  Cro.  Jac.  576,  7. 

f  Lit.  $  180.  Co.  Lit.  122.  b.  Trje,  66. 
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coininon  or  spe- 
cial originaL 

Lies  not  in 
Exchequer. 


Exigi  facias, 
what,  and  by 
whom  issued. 


Teste  of. 


Allocatur  exi- 

Must  be  in  she- 
riflTs  hfnds, 
when  defendant 
if  demanded. 


Marking  jilunet 
aqrias,  in  C.  1\ 


Writ  of  procla- 
mation. 


be  outlawed  on  a  common  original,  in  tresjjass  quare  clautum  Jregii,  or  on 
a  special  original,  adapted  to  the  nature  of  the  action  *.  But,  in  the  Ex- 
chequer, the  defendant  cannot  be  outlawed ;  as  the  plaintiff  cannot  pro- 
ceed therein  by  original  writ  ^ 

The  writ  of  exigi  facias  is  a  judicial  writ,  made  out  by  the  JtlactTy  aft 
derk  of  the  exigents*^,  in  the  King's  Bench,  or  by  the  exigenier  in  the 
Common  Pleas,  and  directed  to  the  sheriff  of  the  county  where  the  action 
is  laid  ^ ;  commanding  him  to  cause  the  defendant  to  be  required  from 
county  court  to  county  court,  or  from  husiing  to  hustings  if  in  London  ^ 
that  is,  at  ^ve  successive  ^  county  courts  or  hustings,  until  he  be  outlawed, 
if  he  do  not  appear,  and  if  he  appear,  to  take  him  s,  &c.  This  writ  should 
be  tested  on  the  quarto  die  post  of  the  return  of  the  pluries  capias  before, 
or  of  the  capias  after  judgment :  and  if  there  be  not  Jive  county  courts 
between  the  teste  and  return  of  it,  there  issues,  upon  the  sheriff's  return 
thereto  ^,  an  exigent  de  novo,  with  a  clause  (whence  it  is  called  an  aUo- 
catur  exigent,)  directing  the  sheriff  to  allow  the  several  county  courts, 
at  which  the  defendant  has  been  already  required  K  The  writ  of  exigent 
upon  an  outlawry,  must  be  in  the  hands  of  the  sheriff,  at  the  time  the  de- 
fendant is  demanded ;  and  therefore,  where  a  sheriff  returned  to  n  writ  of 
exigent,  and  allocatur  exigent,  that  he  had  demanded  a  defendant  at  the 
hustings,  upon^ve  several  days,  on  three  of  which  the  writs  could  not  by 
possibility  have  been  in  his  hands,  the  court  held  that  the  returns  were 
int^ular  K  In  the  Common  Pleas,  no  exigejiter  shall  receive  any  pluries 
capias,  in  order  to  make  an  exigent  or  proclamation  thereon,  before  the 
same  is  signed  or  stamped  by  the  clerk  of  the  warrants,  or  his  deputy,  to 
the  end  it  may  thereby  appear  that  the  warrants  of  attorney  therein  are 
duly  filed ' :  and  therefore  the  practice  in  this  court  is,  to  take  iiie  pluries, 
when  returned  by  the  sheriff,  with  a  warrant  of  attorney,  to  the  clerk  of 
the  warrants,  who  will  mark  it,  on  being  paid  for  filing  the  warrant  ^^ 

In  addition  to  the  exigent,  a  writ  of  proclamation  ^  was  introdnoed  by 
the  statute  6  Hen.  VIII.  c.  4.  which,  except  in  London  or  Middlesex, 
required  it  to  be  directed  to  the  sheriff  of  the  county  of  which  the  defend- 
ant was  called  or  described  in  the  original,  for  there  he  was  supposed  to 
dwell ;  and  if  he  did  not  in  fistct  dwell  there,  he  might  have  avoided  the 
outlawry,  by  the  statute  of  additions  ^ :    And  where  the  exigent  was 


*  Barnes,  820. 324. 

^  1  Prices  809.  Ante,  88. 

*Trye,  mpref, 

^  Fitz.'  Abr.  tit.  Exigent,  26.  Bro.  Abr. 
tit.  Exigent  {•  Capias,  1 9.  Dyer,  295.  but  see 
S  Bac.  Abr.  769.  GUb.  C.  P.  16.  Cromp. 
Introd.  8  Ed.  xcv.  semb^  contra, 

*  In  London,  the  hustings  are  holden  once 
every  fortnight;  on  which  account  the  action 
is  generally  laid  there,  when  the  plaintiff  in- 
tends to  proceed  to  outlawry.  Trye,  66.  3 
Lev.  245. 
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directed  into  London  or  Middlesex,  and  the  defendant  called    therein 
'*  late  of  London  or  Middlesex"  but  did  not  dwell  there,  the  writ  of  pro- 
damation  was  required  to  be  directed  to  the  sheriff  of  the  county  where 
the  defendant  was  dwelling  at  the  time  of  the  exigent  awarded,  or  if  the 
king's  writ  did  not  run  there,  to  the  sheriff  of  the  next  adjoining  county.  But 
the  writ  of  proclamation  is  at  present  governed  by  the  statute  31  EUz.  c.  3. 
{  1.  which  enacts,  that  "  in  every  action  personal,  wherein  any  writ  of 
"  exigent  shall  be  awarded  out  of  any  court,  a  writ  of  proclamation  shall 
'*  be  awarded  and  made  out  of  the  said  court,  having  day  of  teste  and  re- 
"  torn  as  the  said  writ  of  exigent  shall  have,  directed  and  delivered  of 
"  Roord  to  the  sheriff  of  the  county  where  the  defendant,  at  the  time  of 
**  the  exigent  so  awarded,  shall  be  dwelling ;  which  writ  of  proclamation 
"  shall  contain  the  effect  of  the  same  action  :    And  that  the  sheriff  of  the 
*^  vmntj,  unto  whom  any  such  writ  of  proclamation  shall  be  delivered, 
shall  make  three  proclamations,  one  in  the  open  county  court,  another 
at  the  general  quarter  sessions  of  the  peace,  in  those  parts  where  the  de- 
"  fendant  at  the  time  of  the  exigent  aAvardcd  shall  be  dwelling,  and  the 
'<  tlurdf  one  month  at  the  least  before  the  quinto  exactus  by  virtue  of  the 
"  «id  writ  of  exigent,  at  or  near  the  most  usual  door  of  the  church  or 
«  diapel  of  that  town  or  parish  where  the  defendant  shall  be  so  dwelling; 
"  and  if  the  defendant  shall  be  dwelling  ont  of  any  parish,  then  in  such 
"  plaoe  as  aforesaid,  of  the  next  adjoining  parish  in  the  same  county,  and 
"  upon  a  Sunday,  immediately  after  divine  service,  and  sermon  (if  there 
"  be  one),  and  if  there  be  no  sermon,  then  forthwith  after  divine  service : 
"  And  that  all  outlawries  had  and  pronounced,  whereupon  no  writs  of 
"  prodamations  shall  be  awarded  and  returned  according  to  the  form  of 
"  this  statute,  shall  be  utterly  void  and  of  none  effect  *."     This  writ  Teste  u 
thoold  haTC  the  same  teste  and  return  as  the  exigent;  and  if  the  defendant   p^^ 
feside  in  a  different  county  from  that  into  which  the  exigent  issued,  the  mation. 
writ  is  called  tL  foreign  proclamation  ^  The  sheriff's  return  to  this  writ  is^   Return 
that  he  has  caused  the  defendant  to  be  proclaimed ;   and  that  either  gene- 
ndly,  according  to  the  effect  of  the  statute  S  or  specially,  setting  forth  the 
times  and  places  when  and  where  the  proclamations  were  made  *^.     But  Proclar 
where  the  prodamations  returned  by  the  sheriff,  could  not  by  posMbility 
hxft  been  made  between  the  day  of  issuing  the  writ  and  the  day  of  the 
Rtoni,  inasmuch  as  there  was  no  county  court  or  general  quarter  lessions 
«f  the  peace  held,  at  which  the  defendant  could  have  been  proclaimed, 
while  the  writ  was  running,  the  court  seemed  to  think  that  the  proceed- 
ii^  were  irregukr  •.     When  the  exigent  and  writ  of  proclamation  are  re-  TOng 
tamed,  they  should  be  taken  to  the  Jlacer,  in  the  King's  Bench ;  but,  m  ^^^^^^ 
the  Commffli  Pleas,  the  exigent  is  taken  to  the  clerk  of  the  outlawries,  and 
the  writ  of  proclamation  filed  with  the  exigenter. 

*  TUt  set  of  psrlkment  U  enforced  by  the  *"  Id,  §  14. 

court  raki  of  11  lOMb  $  0.  K.  B.  and  M.  "  Id-  S  ^^' 

IfiM.  S  a.  a  r.  '3  DuwL  &  Ryl.  5^- 
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Proceediiigf  on        Upon  the  defendant's  being  put  in  exigent,  he  is  either  taken  by  the 
^  ^^^  sheriff^  appears  voluntarily,  or  makes  de&ult.     If  he  be  taken>  he  either 

remains  in  custody  of  the  sheriff,  or  gives  bail,  &c.  as  upon  a  common  ar- 
Super9tdeatt  on  rest.  Formerly,  if  the  defendant  had  appeared  voluntarily,  at  any  time 
^JlJ^'jJ^^'JJj^  before  the  return  of  the  exigent  •,  or  quarto  die  post  of  the  return  in  the 

Common  Pleas  *,  he  might  have  obtained  a  writ  of  supersedeas^  from  the 
jUacer,  as  clerk  of  the  supersedeases  ^  in  the  King's  Bench,  or  from  the 
exigenter  in  the  Common  Pleas,  on  entering  a  common  appearance  of  the 
term  in  which  the  exigent  issued  ^.  In  the  Common  Pleasi,  the  super* 
sedeas  is  itself  an  appearance,  if  delivered  to  the  sheriff  before  the  quarto 
die  post  of  the  return  of  the  exigent^ :  And,  in  that  court,  after  the  return 
of  the  exigent,  but  whilst  it  remained  in  the  sheriff's  himda,  and  before 
the  defendant  was  returned  outlawed,  the  court  made  a  rule,  that  a  m- 
persedeas  to  the  exigent  should  be  allowed,  on  payment  of  coats  1  This 
practice  of  granting  a  supersedeas  still  ccmtinues,  in  cases  which  do  not  le- 
Spccial  UiL        squire  special  bail.      But  upon  a  question  agitated  some  yean  i^o,  in  the 

court  of  King's  Bench,  whether,  in  a  case  originally  requiring  jpfcto/bail,  if 
the  defendant  stand  out  to  an  exigent  s,  he  can  come  in  and  i^pear  to  tiie 
exigent,  without  putting  in  special  bail,  it  was  ruled  by  the  oonrty  that  tbere 
ought  to  be  special  bail.  "  It  would  be  very  unreasonable,  they  said,  that  the 
defendant  should  gain  an  advantage,  by  standing  out  till  prooeaa  of  out- 
lawry :  He  certainly  ought  not  to  be  in  a  better  oonditioo  then,  tban  if  he 
had  appeared  at  first :  "  And  accordingly  the  directioii  giveaway  tliatthe 
filaotf  should  not  issue  a  supersedeas,  till  the  defendant  had  put  in  ipeeU 
bail''.  So,  in  the  Common  Pleas,  it  is  a  rule,  that  ''where  the  fJefrndaBf 
shall  abaocmd  to  avoid  being  arrested,  and  cannot  be  airatod,  iWiaq^  the 
plaintiff  shall  bond  Jide  have  used  his  best  endeavoois  fiv  that 
wpfTMiiecushall  not  be  issued,  to  stay  the  proceedii^  toan  outlawry, 
the  defendant  shaU  have  first  put  in  special  bail ;  and  that  die  vnft  of  ja- 
perserfesx  thereupon  issued,  in  case  special  bail  shall  not  afteranndibeper- 
fected  according  to  the  course  of  the  court,  where  ^edal  faafl  ia  laqaiwd 
upon  arrests,  shaU  be  void,  and  of  no  effect  to  stay  die  pfaontiff'a  pr^ 
ceeding  to  the  outlawTy:  but  the  same  may  be  gone  on  witk,  fiani  ^ 
time  of  sadi  de&nlt,  as  if  no  a]^peaiance  had  been  entered  «r  spedil  ksB 
filed,  and  shall  not  be  deemed  irregular  or  erroneons,  liy 
iatenvption  of  the  proceedings,  by  patting  in,  and  not 
fecting  specid  bail  as  aforesaid  ^** 
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If  the  defendant  be  neither  arrested  nor  appear^  but  make  default^  at  Judgment  of 
Ji*r  raooetsive  county  courts  or  hustings,  he  is  outlawed  if  a  man,  or  if  a  ^"|1|J^'^'  ^' 
woman  she  is  waivedy  by  the  judgment  of  the  coroners,  or  of  the  recorder 
ui  Lomdom  *  ;  and  the  judgment  of  outlawry  being  returned  by  the  she*   Caimt  ntlaga- 
riff  upon  the  exigent,  the  JUacer,  who  acts  as  clerk  of  the  outlawries  in    ^"^' 
the  King^s  Bench  ^,  will  make  out  a  writ  of  capias  utlagatum,  which  is 
eitlier  general  or  special  S  and  may  be  issued  into  any  county,  without  a 
tedaimm^;  nor  is  there  any  occasion,  upon  an  outlawry  after  judgment, 
to  leriTe  the  judgment  by  scire  facias,  after  a  year  and  a  day  ^     But,  in 
the  Common  Pleas,  a  writ  of  capias  utlagatum  cannot  be  sued  out  and 
tested  after  the  death  of  the  defendant  ^     And  where  the  judgment  of 
eadawry  was  entered  after  the  plaintiff's  death,  the  court  held,  that  a 
capias  tUlagahtm  could  not  regularly  be  issued,  without  revising  the 
jidgment'. 

By  the  general  writ  of  capias  utlagatum,  the  sheriff  is  commanded.  General,  fonn  of. 
*^  that  he  do  not  omit,  by  reason  of  any  liberty  of  his  county,  but  that  he 
take  the  defendant,  if  he  be  found  in  his  bailiwick,  and  him  safely  keep, 
io  that  he  may  hare  his  body  in  court,  on  a  general  return  day,  wkerc' 
soever,  &c  in  the  King's  Bench,  or,  in  the  Common  Pleas,  before  the 
king's  justices  at  Westminster,  to  do  and  receive  what  the  court  shall 
eomsider  qf  him  *>."  The  defendant  being  taken  by  the  sheriff  on  this 
writ)  either  gives  bail  to  appear  and  reverse  the  outlawry ;  or  remains  in 
antodjj  imtil  he  actuaUy  reverse  it,  or  obtain  a  charter  of  pardon,  or  be 
lelieved  imder  an  insolvent  act  ^ 

At  eonun<m  law,  the  defendant  could  not  have  been  bailed,  when  taken  Bail  on,  it 
hf  the  dieriff  on  a  capias  utlagatum  ^;  and  this  case  is  particularly  ex- 
cepted out  of  the  statutes  23  Hen.  VI.  c.  9.  and  13  Car.  II.  sUt.  2.  c  2. 
J  4.  by  the  latter  of  which  statutes  it  is  expressly  declared,  that  "  no 
^  aheriff,  &c  shall  discharge  any  person  or  persons,  taken  upon  any  writ 
^  of  capias  utlagatum,  out  of  custody,  without  a  lawful  supersedeas  first 
"^  had  and  received  for  the  same  V  But  now,  by  statute  4  &  5  W.  &  M.  Ontut.4.&5 
e.  18.  f  4,  5.  ''  if  any  person,  outlawed  in  the  court  of  King's  Bench, 
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ether  than  for  treason  and  felony,  shall  be  taken  and  arrested,  upon  any 
capias  utlagatum  out  of  the  said  court,  the  sheriff  making  the  arrest 
msj,  iu  all  cases  where  special  hail  is  not  required  by  the  said  court,  take 
an  attorney's  engagement  under  his  hand,  to  appear  for  the  defendant, 
and  reverse  the  outlawry ;  and  may  thereupon  discharge  the  defendant 
from  sach  arrest :  and,  in  those  cases  where  special  bail  is  required  hy 
id  court,  the  said  sheriff  shall  and  may  take  security  of  the  defend- 


*  Co.  Lit.  888.  b.  GUb.  C.  P.  15,  16.and  ■  Barnes,  385.  and  see  icl.  S88. 
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"  ant  by  bond^  with  one  or  more  sufficient  surety  or  sureties,  in  the 
penalty  of  double  the  sum  for  which  special  bail  is  required,  and  no 
more,  for  his  appearance  by  attorney  in  court,  at  the  return  of  the  writ, 
and  to  do  and  perform  such  things  as  shall  be  required  by  the  same 
court ;  and  after  such  bond  taken,  may  discharge  the  defendant  from 
*'  the  said  arrest :  Or,  in  case  the  defendant  shall  not  be  able  to  give  se* 
curity  as  aforesaid,  before  the  return  of  the  writ,  he  shall  and  may  be 
discharged,  whenever  he  shall  find  sufficient  security  to  the  sheriff,  for 
his  appearance  by  attorney  in  the  said  court,  at  some  return  in  the  en- 
suing term,  to  reverse  the  outlawry,  and  to  do  and  perform  such  other 
thing  and  things  as  shall  be  required  by  the  said  court  *."  This  statute 
has  been  construed  not  to  extend  to  criminal  cases;  at  least  to  misdemeanors, 
af^  conviction  ^ :  And  even  in  civil  cases,  the  defendant  cannot  be  bailed, 
where  he  was  not  bailable  upon  the  process  to  outlawry  <^ ;  for  it  was  the 
design  of  the  statute  to  put  him  in  the  same  condition  as  if  he  had  not 
been  outlawed :  and  therefore  he  is  not  bailable,  when  taken  upon  an  oat- 
lawry  after  judgment.  Neither,  upon  this  statute,  will  the  court  oa 
motion  restore  goods  taken  upon  a  speasl  capias  utlagatum^ ;  but  thej 
will  of  course  be  restored,  upon  the  reversal  of  the  outlawry  ^  A  bank^ 
rupt  having  been  arrested  after  outlawry,  and  a  levy  made  on  his  goods  by 
the  sheriff,  under  a  special  writ  of  capias  utlagatutn,  the  court  of  King's 
Bench  would  not  relieve  him  on  motion,  in  a  summary  way,  from  such  ar* 
rest  and  levy,  except  upon  the  terms  of  appearing  to  the  action,  and  patting 
in  and  perfecting  special  bail ;  although  the  plaintiff  had  also  proved  her 
debt  under  the  commission,  and  received  a  dividend,  after  which  she  com- 
menced her  action  for  the  balance  ^.  And  it  seen»,  that  bankruptcy  and 
certificate  are  no  grounds  for  discharging  a  prisoner  in  custody  on  a  capias 
utlagatutn  s. 
Attorney's  un-  When  there  is  no  affidavit  of  a  bailable  cause  of  action,  the  sheriff  is  an- 
bond  toappear,  thorized,  by  the  statute,  to  discharge  the  defendant,  on  an  attome/s 
^  Undertaking  to  appear  and  reverse  the  outlawry:  But  where  an  affidavit 

has  been  made,  he  ought  not  to  be  discharged,  without  giving  the  security 
required  by  the  statute;  which  is  not  a  cofnnwn  bail  bond,  but  a  boad> 
with  one  or  more  sufficient  surety  or  sureties,  for  appearance  by  attorney 
at  the  return  of  the  writ,  and  to  do  and  perform  such  things  as  shall  be 
required  by  the  court  ^  ;  that  is,  to  put  in  and  perfect  bail  to  a  new  action^ 
plead  within  a  limited  time,  put  the  plaintiff  in  the  same  oonditionj  and 
such  like  matters  \  And  it  is  not  necessary  that  the  affidavit  should  be 
made  before  the  outlawry^,  nor  the  sum  sworn  to  indorsed  on  the  capias 
utlagatum '  /  but  it  is  sufficient,  if  there  be  an  affidavit  before  the  defend* 

*  See  R.  H.  8  Cbr.  I.  §  8.  C.  P.  «  8  Ttunt,  141. 

b  4  Bur.  2589.  ^  8  Bur.  1488. 

*"  Id.  2540.  1  4  Bur.  2540. 

^  2  WUs.  127.  Per  Cur.  M.  20  Geo  III.          ^  g  Str.  1178,  9.   1  Wils.  8.  S.  C   Fort. 

K.  B.  89.  S.  P. 

'  Canh.  469.  1  Ld.  Raym.  849.  S.  C.  »  8  Bur.  1482. 
'  14  East,  586. 
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ant  b  discharged :  the  court  having  determined^  that  process  of  outlawry 
is  not  within  the  statutes  for  preventing  frivolous  and  vexatious  arrests  *. 

By  the  special  writ  of  capias  ullagalum,  the  sheriff  is  commanded^  not  Special  capias 
only  to  take  the  defendant,  as  by  the  general  writ,  but  also  "  to  inquire,  ^*^^*e^^^  ^oxm 
"  by  the  oath  of  honest  and  lawful  men  of  his  county,  what  goods  and 
**  chafte|»>  lands  and  tenements,  he  hath,  or  had  on  the  day  of  his  out* 
lawry^  or  at  any  time  afterwards ;  and  by  their  oath  to  extend  and 
appraise  the  same,  according  to  their  true  value ;  and  to  take  them  into 
the  king's  hands,  and  safely  keep  them,  so  that  he  may  answer  to  the 
kii^  for  the  true  value  and  issues  of  the  same ;  making  known  what 
he  shall  do  thereupon  to  the  court,  on  the  return-day  \"     Upon  this  Froceedingt  oo. 
viity  the  sheriff  is  to  impanel  a  jury,  who  are  to  make  inquiry  of  the 
goods  and  chaUels  of  the  defendant,  including  his  debts^  or  chases  in  ao- 
laok,  and  also  of  his  leasehold  and  freehold  lands  and  tenements ;  to  ap* 
pndm  tiie  goods,  and  to  extend  or  value  the  lands,  &c.     But  they  have 
sothiQg  to  do  with  his  copyholds  **,  or  trust  property  ;    Witnesses  may  be 
sshfotmttd  to  attend  the  execution  of  the  inquiry;  and  when  made,  the 
iheiiff  ia  to  take  possession  of  the  goods  and  chattels  of  the  defendant,  and 
of  the  leasehold  tenements  in  his  own  occupation  ^:  But  he  must  not  oust, 
«r  distnib  the  possession  of  his  tenants  s ;  and  can  only  take  the  issues  or 
pnifts  at Imjreekold  tenements*'.     The  inquisition  should  set  forth,  with  Inquuitloo,  &g. 
sanemeMt  cerlahUy,  the  appraised  value  of  the  goods;  the  particulars  of 
UbitiebU;  of  what  lands,  &c  the  defendant  is  seised  or  possessed,  the 
difinat  parcels,  in  whose  tenure,  and  of  what  annual  value,  beyond  re- 
priaes  *•    Bat  the  inquisition,  being  merely  an  office  of  instruction  or  tW 
finmUim,  does  not  require  so  much  certainty  as  an  office  of  intituling  K 
And  if  the  lands,  &c  be  undervalued,  there  may  be  a  melius  inquirendum  \ 

When  the  special  writ  of  capias  utlagaium  is  returned,  it  should  be  de-  Delireiy  of  writ, 
fivoed,  with  the  inquisition  annexed,  to  the  JUacer,  as  clerk  of  the  exi" 
ginis  and  outlawries^  in  the  King's  Bench,  or  to  the  clerk  of  the  outlaw^ 
ties  in  the  Common  Pleas,  and  afterwards  filed  in  the  office  of  the  custos 
hrevktm  ^;  whence  a  transcript  is  sent  into  the  Exchequer  ®.     Out  of  VendUkmi  expo^ 
ktter  court  there  issues  a  venditioni  exponas,  to  sell  the  goods  p,  a 


Scire  fadau 

sdrefaaas,  to  recover  the  debts  %  and  a  levari  facias,  to  levy  the  issues  Levarifacku. 

*  Am«t.  jOen,  M.  10  Geo.  II.  dted  '  0  Hen.  VL  20,  21. 
n  8  Bar.  1488.  Barnet,  982.  <  Id.  21  Hen.  VII.  7. 

* Ttje,  115,  16.     Of.  Brtv.  86.     Tltet,  ^  Id.  Plowd.  iil.  Hardr.  106. 176.  Bunb. 

Bra,  59,  Ac   UL  Ent.  552.  and  see  Ap-  108.  105. 

pod.  Cbap.  VIL  S  20.  >  Append.  Chap.  VII.  §  21,  22. 

'  4  Co.  05.   Lane^  28.  Lutw.  829.  1518.  ^  2  Salk.  469.  Bunb.  108. 

G3bw  C.  P.  200.  but  see  2  RoL  Abr.  806.  L  *  Hardr.  106.  but  see  2  Salk.  469. 

61SaT.40.  '^  Trye,  in  prcf. 

*  Pkiker,  190.  *  Id.  ibid.  &^  88,  9.    8  Dumfl  &  East, 

*  Cro.  Jac.  518.  Sty.  Rep.  41.  Bunb.  92.  578,  9. 

liat  see  the  statute  of  frauds,  29  Car.  II.  c.  ""  Gilb.  C.  P.  16. 

a.  J  10.  though  it  rather  seems  that  trtui  '  Append.  Chap.  VII.  §  28.  and  for  the 

*  property  b  not  extendible  by  this  sUtute,  return  thereto,  see  w/.  §  24. 

tmhaamuuilagatum.    Lee's  Prac.  Die  2  '  Gilb.  C.  P.  16.  1  Lutw.  830. 
£d.81&a.  and  see  Hardr.  466,  7.  48b. 
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What  may  be 
taken  under  it. 

Bill  of  disco* 
very,  &c. 


Obtaining  satis- 
faction, from 
outlaw's  pro- 
perty. 

Lease  or  grant, 
under  Exche- 
quer seaL 


Petition,  to  lords 
of  treasury. 


Reference  to  so- 
licitor. 

CerUficat^  and 
affidavit. 


Report. 

Warrant 


Subpcnuu 
Attachment. 


Reversing  out- 
lawry, by  writ 
of  error,  or  mo- 
tion. 


and  profits ;  under  which  latter  writ^  the  sheriff  may  fake  not  only  the 
rent  and  moveables  of  the  party  outlawed^  but  also  the  cattle  of  a  stranger, 
levant  and  couckant  on  the  lands  extended  *.  In  aid  of  these  writs^  a  biil 
may  be  exhibited  in  the  Exchequer,  against  the  outlaw,  to  compel  a  dis- 
covery of  his  real  and  personal  estate,  &c  either  by  the  plaintiff,  to  enable 
him  to  take  out  execution,  or  by  the  attorney  general,  on  behalf  of  the 
crown  ^  And  it  is  said  to  be  the  course  of  that  court,  upon  an  outlawry, 
to  prefer  an  information,  in  the  nature  of  a  trover  and  conversion,  against 
him  that  hath  the  goods  of  the  party  outlawed  ^. 

The  money  raised  by  the  sheriff,  under  these  writs,  belongs  to  the 
crown ;  but  the  plaintiff  may  have  it  paid  to  him,  in  satisfaction  of  his 
debt  and  costs,  by  applying  to  the  court  of  Exchequer,  or  lords  of  the 
treasury :  and  he  may  also,  upon  petition  ^  to  the  lords  of  the  treasury, 
obtain  a  lease  or  grant,  under  the  Exchequer  seal,  of  the  king's  right  to 
levy  the  profits  ®.  If  the  money  raised  by  the  sheriff  do  not  exceed  the 
sum  oi  Jifiy  pounds,  the  court  of  Exchequer,  on  motion,  will  order  it  to  be 
paid  to  the  plaintiff.  But  if  it  exceed  that  sum,  the  plaintiff  must  pdi" 
tion  for  it  to  the  lords  of  the  treasury ;  stating  the  amount  of  his  debt,  a 
short  abstract  of  the  proceedings,  with  the  expenses  he  has  been  put  to, 
and  praying,  in  respect  thereof,  that  the  attorney  general  may  be  autho- 
rized to  consent,  on  behalf  of  the  crown,  that  the  money  remaining  in  the 
sheriff's  hands  may  be  paid  over  to  the  petitioner  ^.  This  petition  is  re- 
ferred, by  the  lords  of  the  treasury,  to  their  solicitor  < ;  who  should  be 
furnished  with  a  certificate  of  the  proceedings  from  the  derk  in  ooort^, 
and  an  qffidatit  *,  sworn  before  a  baron,  of  the  amount  df  the  ddit  and 
costs ;  whereupon  he  will  make  his  report  ^,  which  should  be  filed  with 
the  derk  of  the  treasury.  A  warrant  is  then  issued,  under  the  Idng^s 
sign  manual,  for  the  attorney  general  to  give  his  consent  to  an  order,  pur* 
suant  to  the  prayer  of  the  petition ' :  upon  which  a  motion  is  made  in  the 
court  of  Exchequer ;  and,  the  attorney  general  consenting,  an  order  iy 
framed  accordingly  ^,  This  order  must  be  engrossed,  and  put  under  seal, 
with  a  subpcena^  annexed  to  perform  it;  and  the  sheriff  being  served 
therewith,  must  pay  over  the  money,  or  will  be  liable  to  an  attachment^. 

Having  thus  shewn  the  consequences  of  an  outlawry,  I  shall  proceed  to 
consider  the  mode  of  reversing  it,  where  the  party  outlawed  comes  in 
gratis,  or  in  consequence  of  an  arrest  upon  the  capias  utlagalum.  There 
are  two  ways  of  reversing  an  outlawry;  1st,  by  writ  ^ errors,  returnable 


*  1  Ld.  Raym.  305.  and  the  cases  there 
cited,  in  the  Ust  edition. 

^Haidr.22. 
^  ]  Mod.  90. 

*  Append.  Chap.  VII.  §  25. 

*  9  Hen.  VI.  SO.  2  RoL  Abr.  808.  Haidr. 
106.  422.  T.  Raym.  17.  Gilb.  a  P.  17. 

'  Append.  Chap.  VII.  §  26,  7. 
«/d.§28. 
»»  /-i.  5  29. 
»  /rf.  5  SO. 


k  Id,  §  SI. 

«  /<i.  §  82. 

»/d.5SS. 

■/d.5  84. 

<"  Imp.  K.  B.  10  Ed.  537.  2  Cromp.  $ 
Ed.  42. 

*  Co.  Uu  259.  b.  Tiye^  73.  Fort  38. 
2  Ken.  304.  Append.  Chap.  XLI V.  $  4^  9^ 
6.  And  for  the  fonna  of  aidgnmenta  of  er- 
ror, and  other  proceeffi^gi^  on  a  writ  of  enor 
coram  nobit,  sec  iif.  §  60^  ftCi  1S& 
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coram  nMs\  or  vcbis^;  Sdly^  by  motion,  founded  on  a  plea,  avennent  S 
or  mggettion^  of  some  matter  apparent,  as  in  respect  of  a  mpersedeas, 
omisaion  of  process,  yariance,  or  other  matter  apparent  on  the  record :  and 
yet,  in  these  cases,  some  have  holden,  that  in  another  term,  the  defendant 
is  driven  to  his  writ  of  error.  But  for  any  matter  of  &ct,  as  death,  im- 
pmooment,  service  of  the  kii^,  &c  he  is  driven  to  his  writ  of  error, 
imleaB  it  be  in  the  case  of  felony,  and  there  in  favorem  vitas  he  may  plead 
it.  And  there  is  an  old  rule  of  court,  in  the  Common  Pleas,  that  a  writ 
of  error  shall  not  be  allowed,  nor  any  record  removed,  or  ^vrit  of  de  non 
maleMtamdo  or  supersedeas  granted,  before  some  manifest  error  be  shewn  to 
the  eoart,  in  term  time,  or  in  vacation  to  some  of  the  justices,  and  by  them 
lUowed^.  It  seems,  however,  to  be  discretionary  in  the  courts  to  relieve 
by  motion,  or  put  the  parties  to  a  writ  of  error ;  and  of  late  years  they 
have  gooe  further  than  heretofore  upon  motion,  the  more  effectually  to  ex- 
pedite jnstioe,  save  expence,  and  preserve  the  credit  and  character  of  the 
defiendant. 

It  was  not  formerly  usual  for  the  courts  to  reverse  an  outlawry  upon  Fur  error  in  fiicL 
motioo,  fiir  emnr  in  fsixX ;  the  defendant  being  put  to  his  writ  of  error  for 
it'.     But  now,  where  it  appears  by  affidavit,  that  he  was  im- 
,s,  or  beyond  sea  \  at  the  time  of  the  exigent  awarded,  the  courts, 
ftr  avoiding  circuity,  will  reverse  the  outlawry  upon  motion.      So,  it  was 
by  the  court  of  Common  Pleas,  although  it  was  sworn,  that  the 
It  went  beyond  sea,  in  order  to  avoid  the  process  \    And  where, 
€n  error  to  reverse  an  outlawry,  the  error  assigned  was,  that  before  and  at 
the  tnne  of  awarding  and  issuing  the  extgt  facias,  the  plaintiff  in  error 
WW  in  parts  beyond  the  seas,  and  the  defendant  pleaded,  that  before  the 
swarding  snd  issuing  of  the  ejngi  facias,  the  plaintiff  in  error,  of  his  firaud 
sad  oovin,  snd  in  order  to  defeat  the  defendant  in  error  of  the  means  of 
leeovering  his  just  debt,  and  for  the  purpose  of  avoiding  the  outlawry 
when  the  same  should  be  pronounced,  voluntarily  left  the  realm  of  Eng^ 
Ind,  and  went  into  parts  beyond  the  seas,  and,  of  such  his  firaud  and  covin, 
fil  fidimtarily  stay  and  remain  in  parts  beyond  the  seas,  until  after  the 
of  the  exi^  facias,  and  pronouncing  of  the  outlawry,  whereupon 
joined,  and  found  for  the  defendant  in  error;   the  court  of 
^8  Bench  held,  that  this  plea  was  not  an  answer  to  the  assignment 
ef  error,  and  that  judgment  of  reversal  of  the  outlawry  should  be  entered 
fbr  die  plaintiff  in  error,  non  obstante  veredicto  ^.     But,  in  a  late  case ', 
the  court  refused  to  set  aside  an  outlawry  upon  motion  fur  irregnbirity, 
against  one  of  several  defendants,  who  was  a  foreigner  and  resided  abroad, 

^     •  Ttj%  74.  ilppend.  Chip.  XLIV.  5  4.  «  S  Ttunt.  141. 

>  Appeod.  Ch«p.  XLIV.  J  5.  6.  h  4  Taunt.  691.  1  Mauk  &  SeL  409.  ind 

'  Tije^  69. 118.  TVt.  Brtv,  60.  and  see       lee  Barnes,  825. 
Append.  Qm^  VIL  $85.  *  4  Taunt.  691.  liut  lee  «  Car.  &  P.  185. 

«iLT.  24  Efis.  S  4.  C  P.  129.  (a).  132. 

at4^5.  k  5  Barn.  &  Cres.  814.    SDowL&Ryl 


'  Gtfth.  459.  1  Ld.  Baym.  849.  S.  C  2       206.  S.  C 
Sir.  1178.  I  Wili.8.8.C  Barac 319, 20.  '  2  Moore,  567.  8  Taunt.  516.  S.  C 

325.  If  Sut|  682. 
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Eyidcnce  of  out- 
law being 
abroad. 


Appearance^  in 
penon  or  by 
attorney,  to  re- 
▼erae  outlawiy. 


Special  bail,  on 
reversing  it,  for 
want  of  procla^ 
mations. 


before  he  had  appeared.  On  a  writ  of  error  to  reverse  an  outlawry,  issue 
being  joined  on  an  assignment  that  the  outlaw  was  beyond  sea^  at  the 
time  of  suing  out  the  writ  of  exigent,  and  thence  until  the  time  of  pro- 
nouncing the  outlawry,  and  the  plaintiff  in  error  having  proved  the  previous 
proceedings,  and  that  the  outlaw  was  abroad  at  the  time  of  suing  out  the 
exigent,  the  court  of  Common  Pleas  held  this  to  be  sufficient^  without 
proving  the  time  when  the  judgment  of  outlawry  was  pronounced,  or  that 
the  defendant  was  then  abroad  *.  But  where  the  defendant  was  described 
in  an  original  ^vrit,  as  T.  B.  of  C.  in  the  county  of  N.,  and>  upon  a  writ 
of  error  brought  to  reverse  the  outlawry,  the  error  assigned  was,  that 
T.  B.  was  not,  before  or  at  the  time  of  issuing  the  original  writ,  of  or 
conversant  in  C  aforesaid,  and  that  there  was  not  any  town,  hamlet  or 
place,  of  the  name  of  C.  in  that  county ;  to  which  the  plaintiff  pleaded, 
that  he  prosecuted  his  writ,  with  intent  to  declare  upon  a  bond  made  by 
the  defendant,  by  which  he  was  described  as  T.  B.  of  C.  in  the  county  of 
N. ;  the  court  held,  that  this  was  an  estoppel,  and  affirmed  the  judgment 
of  outlawry  *>. 

At  common  law,  the  party  outlawed  must  have  appeared  in  penon,  ia 
order  to  reverse  an  outla^vry;  it  not  being  deemed  sufficient  for  !him  to 
appear  by  attorney  ^.  But  now,  by  statute  4  &  5  W.  &  M.  c.  18.  §  3i. 
for  the  more  speedy  and  easy  reversing  of  outlawries  in  the  court  of  King's 
Bench,  "  no  person  outlawed  therein,  for  any  cause  matter  or  thing  what- 
soever, treason  and  felony  only  excepted,  shall  be  compelled  to  come  or 
appear  in  person  in  the  said  court,  to  reverse  such  outlawry  ;  but  shall 
or  may  appear  by  attorney,  and  reverse  the  same  without  bail,  in  all 
cases  except  where  special  bail  shall  be  ordered  by  the  said  court."  An 
attorney  therefore,  making  an  affidavit  to  support  a  motion  to  set  aside 
an  outlawry,  against  a  defendant  who  has  not  appeared,  must  shew  that 
he  is  authorized  to  act  for  the  defendant  ^. 

Before  the  allowance  of  a  writ  of  error,  or  reversing  an  outlawry,  by 
plea  or  otherwise,  for  want  of  proclamations,  the  statute  of  Elizabeth  *  re* 
quires,  '^  that  the  defendant  in  the  original  action  shall  put  in  bail,  not 
''  only  to  appear  and  answer  the  plaintiff  in  a  new  action,  to  be  commenced 
''  for  the  cause  mentioned  in  the  former  ^,  but  also  to  satisfy  the  condemn- 
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*  5  TaunL  309.  1  Marth.  58.  S.  C.  and 
see  2  Car.  &  P.  125.  Ry.  &  Mo.  829. 
S.  C. 

^  5  Barn.  &  Aid.  682.  1  DowL  &  RyL 
328.  S.  U< 

«  Cro.  Jac  462.  Tryc,  71,  2.  2  Salk. 
496.  In  tbe  case  of  French  v.  Moorej  M. 
45  Geo.  IIL  K.  B.  it  was  determined,  that 
the  defendant  must  appear,  before  he  can 
move  to  reverse  an  outlawry  :  And  this  case 
was  recognized  by  the  court,  in  that  of  Sunv- 
mervil  v.  Waikmi^  14  East,  536.  and  see  2 
Moore,  567.  accord.  But  iu  the  case  of 
Graham  v.  Hunry,  1  Barn.  &  Aid.  132.  the 


court  held,  that  the  defendant  need  not  ap- 
pear,  before  he  moves  to  reverse  an  ouft?> 
lawiy :  for  until  it  be  reversed,  do  writ  ex- 
ists, to  which  he  can  appear. 

<>  3  DowL  &  RyL  55.  and  see  8  Baro.  & 
Cres.  736.  5  DowL  &  RyL  625.  &  C.  oc 
cord, 

'  31  £Uz.  c  3.  §  3.  2  Salk.  496. 

'  The  reason  seems  to  be,  that  the  proccsf 
is  determined  by  the  outlawry ;  and  conse- 
quently the  plaintiff  cannot  declare  upon  it^ 
but  must  bring  a  new  action.  Cro.  Rlix. 
707.  but  see  March,  9.  j-  vide  pott,  Cbap^ 
XVII. 
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ation,  if  the  plaintiff  shall  Ix^n  his  suit  before  the  end  of  two  terms 
next  after  allowing  the  writ  of  error,  or  otherwise  avoiding  the  said  out- 
lawry •/'  On  reversing  the  outlawry,  for  any  other  error  in  law  besides  For  other  errora. 
the  want  of  proclamations,  it  was  long  unsettled,  whether  the  defendant 
should  be  obliged  to  put  in  special  bail.  In  the  earlier  cases  upon  the 
sabjectj  it  was  determined  that  he  should  ^ :  But  there  are  cases  to  the 
contrary,  in  the  time  of  HoU,  Ch.  J.  ^ ;  and  in  one  of  them  ^  it  is  said, 
that  if  the  party  outlawed  come  in  gratis,  upon  the  return  of  the  exigent, 
&c  he  may  be  admitted  by  motion  to  reverse  the  outlawry,  for  any  other 
canae  than  want  of  proclamations,  without  putting  in  bail ;  but  if  he  come 
in  by  eepi  corpus,  he  shall  not  be  admitted  to  reverse  it  without  appearing 
in  penom,  aa  in  such  case  he  was  obliged  to  do  at  common  law,  or  putting 
in  bail  with  the  sheriff  for  his  appearance  upon  the  return  of  cepi  corpus, 
and  £ar  doing  what  the  court  shall  order.  In  two  subsequent  cases  ^  how- 
ever, apedal  bail  was  put  in,  upon  reversing  the  outlawry,  for  errors  in 
law,  though  it  does  not  appear  but  that  the  party  came  in  gratis.  At 
length,  in  the  case  of  Serecold  v.  Hampson  ^,  the  court,  upon  considering 
the  words  of  the  4  &  5  W.  &  M.  c.  18.  §  3.  which  empowers  the  outlaw 
to  appear  by  attorney,  and  says,  "  the  outlawry  shall  be  reversed  mthout 
**  bail,  in  all  cases  except  where  special  bail  shall  be  ordered  by  the  court," 
iedared  they  were  of  opinion,  they  had  a  discretionary  power  to  require  it 
m  not ;  and  that  the  want  of  an  affidavit  before  the  outlawry  was  no  ob- 
jection f,  because  that  is  only  requisite  to  warrant  an  arrest:  and  though 
the  31  Eliz,  c  3.  §  3.  be  the  only  act  that  expressly  requires  bail,  it  is 
aot  to  be  thence  inferred,  that  in  other  cases  it  ought  not  to  be  insisted 
on;  fiv  that  act  makes  a  new  error,  and  the  bail  upon  it  is  absolutely  to 
pay  the  condemnation  money.  And  accordingly,  it  is  now  settled,  that 
on  reversing  an  outlawry,  for  any  other  error  in  law  besides  the  want  of 
prodamations,  bail  is  common  or  special,  in  like  manner  as  upon  the  arrest. 

Where  special  bail  is  required,  it  need  not  be  put  in  before  the  allow-  When  put  In. 
anoe  of  the  writ  of  error ;  but  it  is  weU  enough,  if  put  in  at  any  time  be« 
fixe  the  reversal  \    And  in  a  late  case  it  was  determined,  that  upon  a  Form  of  rccog- 
writ  of  error  prosecuted  by  the  defendant  in  person,  to  reverse  an  out-   k!' ^.^  ^ 
liwiy,  in  a  civil  action,  for  a  common  law  error,  the  recognizance  of  bail 
is  to  be  taken  in  the  common  alternative  form,  to  pay  the  condemnation 
money  or  render  the  principal,  and  not  absolutely  to  pay  the  condemnation 
money',  aa  in  the  case  of  reversing  an  outlawry  upon  the  statute  31  Eliz. 

*  XL  M.  la  Geo.  Lap.  accord.    And       1  Wils.  4.  Martm  ^  DuckeU,  2  Str.  051.  2 
Mafiira.&Crefl.5S9.    A  Dowl.  &  RyL       Barnard  K.  B.  298.  S.  C 

JOe.  &  C.  but  see  2  Bam.  &  Cres.  S5S.  8  '2  Str.  1178,  9.      1  WiU.  8.  S.  C.  and 

DowL  ftRyL  575.  S.  C  for  a  fuller  note  of  this  case,  see  12  East, 

^JjL  Befk.  801.    Cartb.  459.     1   Ld.  624,.innoHt. 
Ba3nD.840.&  C  GUb.  C  P.  19.  *  Ante,  ISO,  7. 

'  IS  Mod.  545.  1  Ld.  Baym.  605.  S.  C  i"  1  Ld.  Raym.  605.    2  Str.  951.    2  Bar- 

2  8dk.  49a.  nard.  K.  B.  298.  S.  C. 

^  a  Sdfc.  49G.  >  12  East,  622.  4  Taunt.  691.  accord. 

•  WisBt  WaUmhE.  12  Geo.  L  cited  in 
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In  a  P. 


c  3.  for  want  of  proclamations  *.  And  though  in  that  case  it  was  said, 
that  if  a  party  ask  of  the  court  to  interfere  by  motion,  where  he  has  no 
right  to  their  interference,  but  only  upon  error  brought,  they  may  impose 
upon  him  what  terms  they  think  just,  yet  in  a  subsequent  case,  the  court 
of  King's  Bench,  upon  motion,  reversed  the  outlawry  of  the  defendant  in 
a  civil  suit,  on  account  of  his  being  beyond  sea  at  the  time  of  the  exigaU 
awarded^  upon  his  putting  in  bail  in  the  alternative,  and  paying  all  oosts^ 
including  any  which  might  have  been  incurred  in  the  court  of  Exche- 
quer^. So,  in  the  Common  Pleas,  where  the  defendant  is  of  right  en- 
titled to  reverse  the  outlawry  on  error  brought,  the  court  in  general  will 
relieve  him  on  motion,  without  imposing  any  other  terms  than  payment 
of  costs,  and  putting  in  special  bail,  when  necessary,  or  rendering  the  de- 
fendant ^ :  And  the  recc^nizance  of  bail  in  that  court,  which  is  in  the 
alternative,  to  pay  the  condemnation  money  or  render  the  defendant,  as 
in  the  King's  Bench,  may  be  taken  in  the  original  cause  ^.  Where  an 
outlawry  was  reversed,  on  account  of  the  third  proclamation  not  having 
been  made  one  month  at  least  before  the  quinto  exactut,  the  court  of 
King's  Bench,  supposing  the  want  of  due  proclamation  to  be  only  an  ine« 
gularity,  directed  special  bail  to  be  put  in  to  the  action,  in  the  common 
form  ^.  But  where  the  third  proclamation  was  made  at  the  do<nr  of  the 
church  of  the  parish  of  which  the  defendant  was  described  to  be  in  the 
writ,  and  in  the  bond  upon  which  the  action  was  brought,  but  where  he 
did. not  reside  at  the  time  when  the  proclamation  was  made;  the  court  re- 
versed the  outlawry,  as  for  want  of  proclamations,  and  ordered  bail  to  be 

In  joint  action,  taken  to  pay  the  condemnation  money  **.  In  a  joint  action  against  two  de- 
fendants, one  of  them,  being  in  Ireland,  was  sued  to  outlawry ;  and  judg- 
ment being  had  against  the  other,  the  court,  on  motion  to  reverse  the 
outlawry,  made  the  rule  absolute,  on  putting  in  bail,  and  consenting  ta 
give  judgment,  which  they  said  was  necessary  in  a  joint  action,  <m  aooount 
of  the  original '. 

In  the  Common  Pleas,  when  a  defendant  is  outlawed  on  a  oommoQ  ori- 
ginal in  trespass  quare  clau^um  f regit,  he  has  a  right  to  reverse  it  at  his 

versa!,  in  C.  P.    q^^^  expense,  on  entering  a  common  appearance,  and  payment  of  costs  « : 

But  special  bail  is  required,  on  reversing  an  outlawry,  where  the  sum  in 
the  original  amounts  to  twenty  pounds  or  upwards  \  And  in  that  court, 
no  outlawry  shall  be  reversed,  after  the  death  of  the  plaintiff  in  the  actioii. 


Common  ap- 
pearance, or  spe- 
cial bail,  on  re- 


*  Ante,  140,  41. 

!>  ]  Maule  &  SeL  409.  1  Barn.  &  Aid. 
IS  I.  accord,  but  see  12  Mod.  545.  per  Holt, 
Ch.  J.  8  Salk.  496.  1  Ld.  Raym.  849. 
Carth.  459.  Phill^i  v.  fFarbwrton,  M.  26 
Geo.  IIL  Berwick  y.  Parkin,  K  SI  Geo. 
III.  K.  B.  Imp.  K.  B.  10  Ed.  546.  6 
East,  527.  and  see  R.  M.  1654.  §  13.  R. 
H.  2  Car,  I.  §  2.  C.  P.  Cas.  Pr.  C.  P.  29. 
Barnes,  S26. 

"  4  Taunt.  691. 


^  2  Bam.  &  Ores.  S5S.  S  DowL  &  RyL 
575.  S.  C. 

*  S  Barn.  &  Ores.  589.  5  DowL  &  RyL 
802.  S.  C. 

f  Per  Cur.  H.  88  Geo.  IIL  K.  B. 

■  Barnes,  824. 

«»  R,H.  2  Car.  I.  §  2.  R.  M.  17  Car.  IL 
C.  P.  sUt  7  &  8  Geo.  IV.  c  71.  but  see  R. 
T.  2  Jac.  II.  C.  P.  by  which  special  bail  was 
formerly  required  where  the  sum  amouiited 
to  ten  pounds  or  upwards. 
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withoat  the  defimdant't  appearance,  and  putting  in  special  bail,  if  re- 
quired^ to  the  executor  or  administrator  of  the  phuntiff ;  or  to  husband 
and  wiSe,  where  the  wife,  whilst  a  feme  sole,  sued  the  defendant  to  an 
outlawry  before  marriage:  provided  the  plaintiff's  attorney  do,  within 
famrieem  days  after  notice  given  to  him  of  the  defendant's  intention  to  re- 
vem  the  outlawry,  deliver  to  the  prothonotary  the  name  of  the  plaintiff's 
eiecator  or  administratOT  *.  In  general,  an  outlawry  can  only  be  re-  Cotu  on  re- 
feraed  npoo  payment  of  cotU:  But  if  the  process  has  been  abused,  and  ^^[^ '"  ^*°^ 
made  aubaenrient  to  purpoaes  of  oppression,  as  where  a  man  has  been  out- 
kwedtf  who  was  already  in  pris<m  at  the  plaintiff's  suit  ^,  or  being  at  large 
did  not  abacondj  but  appeared  publicly,  and  might  have  been  arrested  or 
lenred  with  process  S  the  court,  on  motion,  wiU  order  the  plaintiff  to  re- 
▼ene  the  outlawry  at  hia  own  expense.  So,  where  the  plaintiff  had  pro- 
ceeded to  outlaw  a  female,  and  obtained  judgment  of  waiver,  the  court  set 
it  ande  on  motion,  with  costs  ;  it  appearing  that  she  was  in  prison,  during 
the  time  the  several  processes  were  sued  out,  and  that  the  plaintiff  was 
aware  of  that  £ict,  and  knew  where  to  find  her  ^, 

In  the  Common  Pleas,  the  reversal  is  entered  on  the  same  roll  where  Entry  of  r»- 
the  ejngaU  is  awarded*.  And,  on  reversing  the  outlawry,  the  defendant  J^q^  p^  ^^'^^ 
most  pay  to  plaintiff  or  his  attorney,  or  leave  in  court  for  him,  the  full 
and  JQSt  eoata  of  suit  to  the  exigent:  And  where  the  plaintiff,  by  virtue 
of  Mch  outlawry,  hath  taken  an  inquisition,  and  extended  the  goods.  Sec 
of  the  outlaw  into  the  king's  hands,  and  returned  the  same  into  the  £x- 
Aeqner^  such  further  just  and  reasonable  costs  shall  be  taxed  by  the  pro- 
thonotary, and  likewise  paid  to  the  plaintiff  or  his  attorney,  or  left  in 
court,  aa  the  phuntiff  hath  been  at  in  taking  and  prosecuting  the  said  in- 
qinaitioB,  before  any  certificate  of  such  reversal  shall  be  made  by  the  derk 
of  the  outlawries^.  Also,  when  an  outlawry  hath  been  transcribed  into 
the  Ezdiequer,  and  process  made  out  thereupon,  and  afterwards  such 
outlawry  is  reversed,  before  any  judgment  shall  be  entered  for  removing 
the  king'a  hands,  and  the  party  outlawed  restored  to  his  possession,  the 
praaecutor  of  the  outlawry  shall  be  paid  such  costs  as  shall  be  taxed  by 
the  remembrancer  or  his  deputy,  for  the  proceedings  in  that  court  s.  But, 
with  thia  exception,  no  defendant  who  shall  appear  and  reverse  an  out- 
lawry, shall  upon  such  reversal  pay  for  costs  to  the  plaintiff,  any  sum  of 
money  exceeding  the  usual  costs  of  the  exigent  in  the  Common  Pleas,  to- 
gether with  the  fine  to  the  king  upon  the  original  writ,  if  any  was  paid  ; 
and  all  further  costs  shall  be  respited,  until  the  time  of  signing  judgment 
fior  the  plaintiff  \ 

*R.T.SJbcILaP.  andaee  Banies,  •  R.  H.  2  Car.  I.  §  4.  C  P. 

'  R.  T.  «  Jbc.  IL  and  tee  R.  M.  17  Car. 


»  2  Vent.  40.  2  Sdk.  495.  Barnes,  321.  II.  C.  P. 

•  T.  Jon.  211.  Combu  19.  12  Mod.  418.  «  R.  T.  1  W.  &  M.  rcg.  1.  C.  P.  Barnes, 

S  was.  127.  Int  «e  On.  Pr.  C.  P.  61.  78.  324. 

151.  B«BC^  920.  a  C  M  321,  2,  8.  «>  R.  T.  33  Car.  II.  C  P. 
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Supersedeas,  on        When  the  outlawry  is  reversed,  or  the  defendant  has  obtained  a  charter 

reversal.  of  pardon,  he  may  be  discharged,  if  in  custody,  by  writ  oi  supersedeas  *^; 

Anwveatmanus,  and  his  property  ^  if  taken  into  the  king's  hands,  shall  be  restored  to  him 

by  writ  of  amoveas  manus,  or  otherwise,  according  to  the  course  of  the 
Exchequer  ^.  And  where  a  sheriff's  officer,  being  in  possession  of  the 
tenant's  effects  under  an  outlawry,  made  a  distress  for  rent,  and  sold  the 
goods  so  distrained,  and  afterwards  the  outlawry  was  reversed;  it  was 
ruled,  that  the  officer  was  liable  to  pay  the  produce  of  the  goods  to  the 
landlord,  in  an  action  for  money  had  and  received  ^.  When  the  defend- 
ant has  obtained  a  charter  of  pardon,  he  must  sue  out  a  scire  Jacias,  to 
give  notice  thereof  to  the  plaintiff,  in  order  that  he  may  further  prosecute 
his  action,  if  he  think  proper  ^ 

Every  outlawry  determines  upon  the  eleath  of  the  party  outlawed': 

dcaSu^&c!^*  ^    ^^^  ^^  ^®  ^^^**  outlawed  in  a  civil  suit,  the  representatives  of  the  outlaw 

shall  have  restitution  of  the  land  seized,  or  of  the  personal  effects,  if  they 
remain  in  the  sheriff's  hands  undisposed  of;  but  in  criminal  cases^  out- 
lawry works  an  entire  forfeiture  of  the  outlaw's  estate,  both  real  and  per- 
sonal. In  order  to  reverse  an  outlawry  on  death,  there  must  be  a  cer- 
tificate from  the  minister  of  the  parish  where  the  party  died  or  was  buried, 
and  likewise  an  affidavit  of  his  death,  by  some  person  who  was  acquainted 
with  him,  and  was  present  at  the  death  or  burial ;  in  which  affidavit  the 

Plea  of  death,      party  should  be  described  as  in  the  outla^vry .   But  though  outlawry  deter- 

&c.  and  judg 


Determination 


How  reversed 
thereon. 


Exchequer. 


me'nt  there^  in  ^^^  w^n  the  death  of  the  outlaw,  yet,  before  the  king's  hands  can  be 

amoved  from  the  lands  or  goods  seized,  such  death  must  be  pleaded^  and 
judgment  entered  up  thereon  in  the  Exchequer,  upon  the  plea  being  con- 
fessed by  the  attorney  general.  And  in  like  manner,  if  the  outlawry  be 
reversed,  (which  must  be  done  in  the  court  where  the  action  was  ori- 
ginally brought,)  for  any  other  reason,  a  certificate  of  such  reversal  from 
the  derk  of  the  outlawries  must  be  pleaded  and  confessed,  and  judgment 
entered  up  thereon  in  the  Exchequer,  before  the  king's  hands  can  be 
amoved.  These  proceedings  are  in  nature  of  a  suggestion  upon  the  roll, 
in  the  court  of  Exchequer  ;  and  the  judgment  of  the  barons  is,  "  that 
his  majesty's  hands  be  amoved  from  the  possession  of  the  premises,  &c  >." 
The  plea  in  this  case  may  be  put  in  by  any  person ;  for  though  the  judg- 
ment be,  that  he  shall  be  restored  to  the  possession  of  the  premises,  yet  it 
gives  no  title  to  the  lands :  but  in  order  to  discharge  the  sheriff,  the  judg- 
ment roll  must  be  carried  to  the  pipe  office,  that  a  quietus  may  be  made 

* 

Writ  of  amoMoj  thereupon.     If,  after  such  judgment,  any  difficulty  attends  the  getting 

possession,  a  writ  of  amoveas  manus  must  be  sued  out  of  the  Exchequer, 
directed  to  the  sheriff,  who  will  thereupon  deliver  possession  ^. 


Form  of  Judg- 
ment. 


»  IS  Car,  II.  Stat  2.  c.  2.  §  4.  Trye,  122. 
and  fee  Append.  Chap.  VII.  §  S6,  7. 

^  As  to  chattels  real,  see  Cro.  £Uz.  278. 
2  Vem.  SI 2.  Bunb.  105.  and  as  to  chattels 
personal,  see  5  Mod.  61. 

*  Trye,  90. 

"  7  Dumf.  &  East,  269. 


'  Ti>*e,  134.  154.  and  for  the  form  of  this 
writ,  and  of  the  return  thereto,  see  Append. 
Chap.  VII.  §  39,  40,  41. 

'  Cas.  Pr.  C.  P.  36.  Ante,  135. 

«  Append.  Chap.  VII.  §  38. 

^  2  Sel.  Pr.  2  Ed.  305,  &c. 
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CHAP.  VIIL 


Qf  the  Bill  of  Middlesex  and  Latitat,  and  subse- 
quent Process  thereon,  in  the  King's  Bench  ;  of  the 
Capias  quare  Clausum  fregit,  S^c.  in  the  Common 
Pleas  ;  and  of  Process  in  the  Exchequer  of  Pleas. 

A.  BOX  of  Middlaex,  or  Latitat,  is  the  ordinary  mode  of  commencing  Bill  of  Iftddle^ 
•etioos  in  the  court  of  King's  Bench^  against  unprivil^ed  persons :   And  {^^^„ ^  ^l^ 
a  latkaif  being  a  kind  of  original  in  that  court  %  may  be  issued  in  the  inued,  and 
first  instance,  without  previously  suing  out  a  bill  of  Middlesex  \    But  ^^^ 
this  mode  of  commencing  actions  is  not  applicable  to  peers  of  the  realm, 
eorporadons,  or  kundredors  on  the  statute  7  &  8  Geo.  IV.  c  31.  who,  not 
bong  anbject  to  a  capias,  must  be  sued  by  original  writ ;  nor  to  members 
of  the  hooae  of  commons,  who  for  the  same  reason  must  be  sued  by  original 
writ,  or  by  Inll  for  the  real  cause  of  action,  stating  them  to  have  privil^e 
of  parliunent.    And  there  is  no  need  of  any  process  for  commencing 
aetiooa  i^ainst  attomies  or  officers,  who  are  supposed  to  be  abready  present 
IB  eomt ;  tunr  against  prisoners  in  the  actual  custody  of  the  marshal.    A 
writ  of  laiiiat,  issued  against  a  peer,  was  superseded  on  motion,  grounded 
<B  anoAoe  copy  ci  the  praecipe,  in  which  the  defendant  was  styled  Baron^i 
but  the  motion  for  this  purpose  must  be  made  as  soon  as  may  be,  and  be- 
fore interlocutory  judgment  ^> 
Hie  bill  of  Middlesex,  or  latitat,  is  in  general  considered  merely  as  pro-  In  general  con- 

'A 1  

oev  to  bring  the  defendant  into  court.     It  might  therefore  formerly  have  ^„^    **  ^"^ 
been  sued  out,  though  the  defendant  could  not  have  been  arrested  upon 
i^  before  the  cause  of  action  * ;  and  the  phuntiff  is  allowed  to  give  in 
eridenoe  a  cause  of  action  arising  after  it  is  sued  out,  and  before  the  ex- 
hibiting of  the  bill  ^.    But  in  a  late  case,  where  the  defendant  was  ar-  Sued  out  before 
rested  and  held  to  bail  on  a  bill  of  Middlesex,  for  a  debt  not  due  at  the  ^Jl^j^.     ^"' 
time  of  the  arrest,  the  court  ordered  the  bail  bond  to  be  delivered  up  to 

*Cartli.28S.   2  Ld.  Raym.  883.   Cowp.  88. 

456.  ^  Lady  Napia'$  cue,  T.  21  Geo.  IIL  K. 

^Stj.  Sep.  150.   178.     I  Sid.  53.  60.  B.  Ante,  118. 

Cnth.  8S9.  2  Ld.  Raym.  880.   1  Str.  550.  ^  Cro.  Eliz.  971.  Cro.  Jac.  561.  1  VcnL 

2  Str.  73&  2  Ld.  Raym.  1441.  8.  C.  Willea,  28.  8  Mod.  343.  1  Wils.  142.  2  Bur.  967. 

250.  2  Bur.  961.    1  Blac.  Rep.  215.  S.  C.  Doug.  62.  4  East,  75. 

8  Bur.  1241. 1  Blae.  Rep.  312.  S.  C.  2  Blac.  '  Cowp.  454.  7  Dumf.  &  East,  4.  4  East, 

Repw  92ft.   FoTRSt,  110«  9  East,  337.  344.  75.  and  sec  2  Wms.  Saund.  5  Ed.  1.  (1.) 

'  3  East,  127.  and  tee  3  Maule  &  Scl 
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OF  THE  BILL  OF  BflDDLESEX, 

be  cancelled^  and  set  aside  the  bill  of  Middlesex,  for  irregularity  *•  It  has 
been  frequently  ruled  however,  that  for  certain  purposes^  a  bill  of  Middle^ 
sex  or  latitat,  out  of  the  King's  Bench,  may  be  taken  to  be  in  nature  of 
an  original  writ  in  the  Common  Pleas  ^ ;  and  a  latitat^  even  without  a  bill 
of  Middlesex,  if  properly  issued  and  continued  on  the  roll,  has  been  holden 
to  be  a  good  commencement  of  the  suit,  to  avoid  a  plea  of  the  statute  of 
limitations  S  or  a  tender  made  after  suing  it  out  ^.  It  was  indeed  said  by 
Holt,  Ch.  J.  that  there  is  a  difference  between  a  civil  action,  and  an  action 
given  by  a  statute ;  for  in  the  first  case,  the  suing  out  tklaiiiat  within  iSe 
time,  and  continuing  it  afterwards,  will  be  sufficient ;  but  in  the  other  case, 
if  the  party  proceed  by  bill,  he  ought  to  file  his  bill  within  time,  that  it 
may  appear  to  be  upon  the  record  itself  ^  But,  upon  a  writ  of  error,  all 
the  judges  in  the  Exchequer  chamber  held,  that  a  latitat  is  a  kind  of  ori« 
ginal  in  the  King's  Bench  ':  And  accordingly,  in  two  subsequent  cases  <, 
It  was  holden  to  be  a  good  commencement  of  the  suit  in  a  penal  aetion. 
Hence  it  appears,  that  a  latitat  may  be  considered,  either  as  the  oom* 
menoement  of  the  action,  or  only  as  process  to  bring  the  defendant  lata 
court,  at  the  election  of  the  plaintiff  \  Though  if  it  be  stated  aa  the  oom- 
mencement  of  the  action,  to  avoid  a  tender,  the  defendant  may  deny  that 
the  plaintiff  had  any  cause  of  action  at  the  time  of  suing  it  mit ' ;  or  if 
it  be  replied  to  a  plea  of  the  statute  of  limitations,  the  defendant,  in  cfder 
to  maintain  his  plea,  may  aver  the  real  time  of  suing  it  out,  in  oppoiitiiMi 
to  the  tesU  \ 

Anciently,  it  seems,  the  process  in  trespass  in  the  King^s  Bendi  was 
founded  on  a  plaint  or  queritur\  entered  on  the  reeorda  of  the  court :  and 
the  first  process  thereon  was  a  precept  in  nature  of  an  aUachmtmi^  i  upon 
which  the  sheriff  returned,  either  that  he  had  attached  the  defendant  *,  or 
that  he  had  nothing  by  which  he  could  be  attached^.  On  the  latter  re- 
turn, if  the  defendant  did  not  appear,  there  issued  into  Middlesex,  or  other 
county  where  the  court  sat,  a  precept  in  nature  of  a  capias,  commanding 

*  SChit  Rep.  11. 
0  Sty.  Rep.  156.  Carth.  233.  8  Ld.  Raym. 

883.  1  Will.  Ii7.  Cowp.  456. 

'  Anke,  87.    8  Wms.  Saund.  6  Ed.  1. 

(1.) 

*  Cro.  Car.  864.   1  WDa.  141.  but  lee  8 

Bos.&PuL8S0. 

*  Carth.  833. 

'  8  Ld.  Raym.  883.  Cowp.  456. 
'  Bridgtu  y.  Ijiopfon,  and  Hardinum  v* 

Whkaktr^  cited  in  8  Bur.  950.  8  Bur.  1843. 
Cowp.  454.  2  East,  674. 

^BoLNkPrL  151.  1  Wils.  146.  Pugh 
V.  Martin.  H.  84  Geo.  III.  K.  B.  and  iee8 
'^•*nif.  &  East,  688.  8  Wma.  Sauod.  5  Ed. 


C  and  see  4  Esp.  Rep.  100. 161.  at  to  m- 
dence  of  the  commencement  of  the  actioo» 
&c. 

>  Append. Chap.  VUL  §  1.  UTtye%jm 
JU.  pubfisbed  in  1684.  H  U  aid,  tel  there 
vere  sereral  flies  of  theie  plamtia  that  ie> 
maining  in  the  former  upper  trcanny  of  the 
King's  Bench ;  and  the  profits  ariaing  from 
them  were  formerly  so  considerablev'that  they 
were  always  excepted  by  the  chief  jnilice^  out 
of  the  grant  of  the  office  of  e%uio§  hetdut^ 
/d.  p.  98.  loa  See  alao  Rich.  Pr«  K.  B. 
84.  8  H.  Bbc  871,  8. 

"Tiye,99.  Slat.  8  EUs.  o.  S-  Brovn'i 
Vade  ilecMm,  586.  and  see  Append.  Qug 
VIII.  §  8. 
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the  alieriff  of  that  county  to  take  the  defendant^  if  he  should  be  found  in 

his  bailiwick,  and  safely  keep  him>  so  that  he  might  have  his  body  before 

the  king,  at  a  certain  time  and  place  therein  mentioned,  to  answer  the 

plaintiff^  in  a  plea  of  trespass  %  &c.     This  precept  being  now  used  as  the 

first  process  in  trespass,  when  the  defendant  is  in  Middlesex,  is  therefore 

called  a  UU  of  Middlesex :  and  it  is  the  proper  process,  when  the  de-  When  proper. 

fiendant  resides  in  that  county ;  it  being  holden  that  a  latitat,  directed  to 

the  sheriff  of  Middlesex,  is  irregular  \    If  the  defendant  cannot  be  ar«  juicu,  or  pturies, 

iwted  upon,  or  served  with  a  copy  of  this  process,  the  plaintiff  may  sue  ^*^^  "^  ^^fddle- 

out  an  aUas^,  and  after  that  (if  necessary,)  a  pluries  bill  of  Middlesex; 

wwnmanding  the  sheriff,  as  before,  or  as  oftentimes  he  has  been  commanded, 

to  take  the  defendant,  &c.  ^. 

But  if  the  defendant  be  not  in  Middlesex,  the  plaintiff  must  sue  out  a  Latiiatt  whtt 
writ  o£  latitat  %  or  testatum  bill  of  Middlesex,  directed  to  the  sheriff  or 
sherifls  of  the  county  where  he  is  supposed  to  be,  reciting  the  former  pro- 
and  its  return,  and  suggesting  that  it  is  sufficiently  testified,  the  de- 


£eiidant  Inrks  and  secretes  himself  in  their  county '.     This  writ  may  be  May  be  issued 
isned  in  the  first  instance  < ;  and  if  it  prove  ineffectual,  the  plaintiff  may  ^ 
sue  sat  an  alias,  and  after  that  (if  necessary,)  a  pluries  latitat,  or,  more  uiUat,  or  plw 
propcriy  speaking,  an  alias  or  pluries  capias  ^,  (for  these  writs  do  not  con-  "^  oaina$. 
tain  any  testatum,  or  suggestion  of  a  latitat ;)  and  the  pluries  may  be  re- 
peated £rom  time  to  time,  till  the  defendant  be  arrested,  or  served  with  a 
copy  of  it :  though,  aoocnrding  to  some  books  ^  there  must  be  a  new  latitat.  New  laiitat. 
after  fimr  termji  from  the  time  of  suing  out  the  first.    Or,  when  it  is  doubt-  Several  writs, 
fnl  in  what  county  the  defendant  is  to  be  found,  the  plaintiff  may  issue  counties. 
serend  writs  against  him  into  different  counties ;  and  the  master  will  be 
justified  in  allowing  the  expenoes  of  such  writs  K    In  any  of  these  writs,  Non  omittat, 
time  may  be  a  clause  of  nan  omittas,  commanding  the  sheriff,  that  he  do 
not  omit,  on  account  of  any  liberty  in  his  county,  but  that  he  enter  the 
ssme^  See '.    And,  by  the  long  established  and  reoogni£ed  practice  of  the  May  be  issued 
court,  a  nan  omittas  writ  may  be  issued  in  the  first  instance,  without  suing 
cat  a  previous  writ,  and  waiting  for  the  sheriff's  return  of  mandavi  balUvo, 
q^  nullum  dedit  responsum  °>.     In  actions  not  bailable,  if  the  plaintiff  sue  Process  not  bail- 
fin  tarn  ",  or  as  executor  or  administrator,  or  assignee  of  a  bankrupt,  &c.  ,^^  |„  ^hat 
the  process  need  not  state  the  special  character  in  which  he  sues ;  nor,  in  c>»!^racter  tKc 

,  .  *  parties  su^  or 

an  action  agunst  an  executor  or  administrator^  &c.  the  character  in  which  are  sued. 
he  is  sued^. 

•  Append.  Chap.  VIIL§  6.  21.  <  ^ni«,  146. 

,  ^  1  Jdaule  &  SeL  442.  t>  Append.  Chapw  VIIL  $  19.  81. 

'  But  an  aHas  writ,  being  founded  on  the  *  Hans.  Introd.  1.    Prac.  Epiu  K.  B.  2. 

sheriff**  retam  cXnoii.eU  inventys,  cannot  be  Tamcn  quare. 
sued  wA,  when  the  senrice  of  the  6rsi  is  ^  1  Chit  Rep.  544. 

complete.  HoBoway  v.  WhalUy^  T.  41  Geo.  *  Append.  Chap.  VIII.  §  20.  SS. 

ni,  K:  BL  °  9  East,  830. 

^  Append.  Chap.  VIII.  §  9.  24.  »  2  Str.  1282.  2  Blac.  Rep.  722.  3  Wils. 

•  Tiye,  99.  141.  S.  C 

'  Append.  Chap.  VIII.  $  1 1.  28.  "6  Moore,  6C.  .8  Brod.  &  Bing.  4.  S.  C, 
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.*  vH  «  JfMkmir,  aad  mtm  thereto,  describuig  the  defendant  ft; 
3Cr  .£..  -rxjfmc  icacfzii^  u  diratas  name,  is  irregular*.     And,  in  the 
i  3iaea-  -riws*  tie  party  irrested  wus  described  in  the  process,  and 
'M  imit  ti%  bttiL  br  tae  hntimU  of  his  christian  name  only,  the 
T  wves^  tai»  hflil  bmni  tt>  bie  deliYcred  op  to  be  cancelled,  and  the  de- 
Tnrtanr  •iiaeaarxeiL  Txptm.  «!iitcrxBg  a  eommoB  appearance  ^.     And,  in  that 
ne  cnraCBixi  oonK  of  the  defendant  is  omitted  in  a  bailable 
cmiec.  4a  BBfCMB.  vul  sTt  It  iside,  for  irr^ularity ;  but  where 
X  ia  ^maati,  3l  teiikuUe  praeesi^  thcr  will  kare  the  party  to  his  plea  in 
inmpniTir.  -.     Sk  5i  toe  Gnmua  Fleas,  if  a  defendant  be  arrested  by  the 
BwrifiT  *j£  oia  diracaui  jwamt  iitiy.  and  s^  a  bail  bond  in  a  MtniUr  man- 
as.  "SLu.  ssBcst  -viZ  itaKBszze  lism,  oo  entering  a  coomson  appearance,  on 
iia-imasiakfnict»bciBgB»aetioa'.    So,  where  the  christian  name  of  the 
ftMiMiiftiH  WIS  wauSxT  munXi^  in  a  laikaif  the  proceedings  were  deemed 
sal  ms  aaade  ma.  ■wtioa* :  and  there  is  no  distinction  in  this 
bKhhtr  and  aariceable  process^    But  where,  by  a  writ 
^juaJiirfiB,  the  sheriff  was  directed  to  take  Messrs.  C. 
Dl  wxans  tmiuiifiig  their  dirisdan  names,  and  they  afterwards 
a  aB£  biwi  xa  diesr  diristian  and  surnames,  the  court  held  it  to  be 
tW  inf^gnlarxty  in  the  writ  ^.    Also,  it  is  a  rule,  that  every 
writ  saoajd  cwiespond  with  that  which  has  gone  beibre,  in 
«f  ^  parties:  Therefore,  where  an  action  was  brought  against 
r,  iv  aa  act  done  by  them  as  justices  of  the  peace,  and 
Bmia  was  by  the  name  of  William,  and  the  alias  by  the 
«f  Jafca,  l3ie  esint  tibong^t  the  proceedings  irr^;ular,  and  set  them 
as  te  as  tlinr  iTf^>wl*d  Bates^    But  a  misnomer  may  becured,  by 
t^  writ,  and  getiiug  it  reaealed,  befbie  the  return^ :  And  where 
if  «wd  ««t  j^ainst  for  defendants,  one  of  whom  is  misnamed, 
it  satr  be  mti^  upon  the  three  whose  names  are  right,  and  if  the  name 
«f  t^auier  be  aftenmds  altered,  and  the  writ  reseakd,  it  is  good  against 


T^  jMUBUff  was  fenneriy  allowed  to  jam  four  defendants,  fer  separate 
«f  acDMU  in  cne  writ ;  and  to  declare  against  them  severally  K 
a->>f  SX3S  tt  sdn  aDoved,  in  the  Common  Pleas^  where  the  process  is  not 
.    Bet  in  the  King's  Bendi,  by  a  late  rule  of  court  %  '^  in  all  ac- 
^T  mL  Vkt  Beaie  process  shall  rwitfti"  the  name  of  the  defendant. 


£.57Geo^IILK.R  '  3  Durnt  &  East,  660. 

t  Obe.  BLi^  «Kw  :«  .  ni  see  4  MoofC^  ^  1  Chit  Rep.  S21. 

K*-  lSknL42b^iS9L&C  >  IVr  CW-. M.  65  Geo. IH.  K. B.  1  Cbk. 


^«BtaBfc.4.ijLdJ«Laiflee2llo«L&      Bep.  896.  (a),  and  see  6  Banu  &  Aid.  1 1 1. 
X<n.:^«:L  SDovL&RylSll.&C 


« ^  ^»*B.  4  Ok.  N&^  ^  Com.  Rep.  74.    4  Durnfl  &  East,  696. 

<  «  Kmc«.  «4.  aai  sc  S  Ba%.  »«.•».  ind  aee  Tardiey  ▼.  Sm:gfitt,  T.  92  Geo.  IIL 

.-«-<.  Mi:»«iBis.4P^4iS^aiM^  E.  &    4  DuraH  &  East,  697.    lMiuk& 

• :  vV:^  »^  srr.  Sd.  &&. 

*Xj««.«-     1  6c«iL  &  B>v.  »L  «1Bos.&PuL19.49. 

S.C  Vk  !«  «  V.xt«.  »k    Slfipff.  -R.E.8Geo.IV.K.B. 
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a  (if  more  than  one,)  of  all  the  defendants  in  that  action ;  and  shall  not 
coo  tain  the  name  or  names  of  the  defendant  or  defendants  in  any  other 
action."  Where  the  process  is  bailable,  a  plaintiff  cannot,  in  either 
oonrt,  join  several  defendants  in  one  writ,  for  distinct  causes  of  action  * : 
And  if  the  plaintiff  hold  two  defendants  to  bail  on  a  joint  writ,  and  de« 
dare  against  them  severally,  the  court  will  set  aside  the  declaration  and 
subsequent  proceedings  for  insularity  ^  Bailable  process  however  may, 
it  seems,  be  taken  out  against  some  defendants,  and  serviceable  process 
gainst  others  ^ :  And,  in  the  Common  Pleas,  where  an  action  is  brought 
i^ainat  more  than  Jour  defendants,  and  two  writs  are  sued  out,  it  does  not 
leem  to  be  necessary  to  name  all  the  defendants  in  each  writ  ^ 

The  bill  of  Middlesex,  and  other  process  into  that  county,  are  issued  out  Issuing,  signing, 
of  the  bill  of  Middlesex  office,  and  signed  by  the  clerk,  but  not  scaled.  ^M^tUf^\j 
The  latitat,  and  other  process  thereon,  are  issued  and  signed  by  the  signer  ^^^  &c. 
of  the  writs  in  the  King's  Bench  office,  and  afterwards  sealed  at  the  seal 
office.    The  clerk,  according  to  ancient  orders,  was  upon  the  signing  of 
every  writ  of  alicu  and  pluries  capias,  and  of  every  non  omittas,  to  sub* 
leribe  under  the  same,  the  term  when  the  laiilat  was  sued  forth ;  and  no 
mdi  writ  could  be  signed  in  term  time,  before  a  note  was  delivered  in, 
sobacribed  with  the  term  when  the  laiilat  was  sued  forth,  for  the  entering 
^  the  same ;  and  in  vacation  time,  the  clerks  were  to  enter  every  such 
writ,  before  it  was  signed  ^.     At  the  time  of  issuing  the  bill  of  Middlesex  Prmyte  for,  and 
or  latitat,  S^c.  the  plaintiff's  attorney  should  deliver  to  the  officer  a  />rar-  ^f  action. 
cipe*,  or  note  of  instructions :  And  it  is  usual  to  make  the  affidavit  of  the 
cinse  of  action  at  the  same  time,  before  the  officer  or  his  deputy. 

In  point  of  form,  the  bill  of  Middlesex  and  latitat,  S^c,  are  comnum  or  Form  of  bill  of 
ipeciaL    Before  the  making  of  the  statute  13  Car.  II.  stat.  2.  c  2.  a  de-  ^^^'^  p'^. 
{endant  might  have  been  arrested  and  holden  to  bail  for  any  sum  of  money,  vioua  to,  and  bv 
ipott  a  common  bill  of  Middlesex  or  latitat,  &c.  not  expressing  the  parti-  at^  2,  c.T 
cular  cause  of  action.     It  consequently  happened,  that  he  was  frequently 
mested,  and  holden  to  bail  or  imprisoned,  for  a  large  sum  of  money,  when 
perhaps  there  was  no  real  plaintiff,  or  little  or  no  cause  of  action  ^     To 
remedy  this  mischief,  it  was  enacted,  that  ''  no  person  arrested  by  any 
"  sheriff,  &c  by  force  or  colour  of  any  bailable  writ,  bill  or  process,  issu* 
"  ing  out  of  the  King's  Bench,  wherein  the  certainty  and  true  cause  of 
"  action  is  not  expressed  particularly,  shall  be  compelled  to  give  security 

for  his  appearance,  in  any  penalty  or  sum  of  money,  exceeding  the  sum 

of ybr/y  pounds K."  This  statute,  says  Mr.  Justice  Blackslone\  (with- 
out any  such  intention  in  the  makers,)  had  like  to  have  ousted  the  King's 
Bench  of  all  its  jurisdiction  over  civil  injuries  without  force ;  for  as  the 

•  ffoOand  v.  Joktuon,  i  Dumf.  &  East,  S.  C 
ea&.   HaOand  t.  Richards,  T.  82  Geo.  III.  <*  R.  T.  1656.  rfg.  1.  K.  B. 

K.  B.  4  Dornt  &  East,  6^7.  1  Bos.  &  PuL  «  1  Chit  Rep.  186.  Append.  Chap.  VIII. 

19.  4«.       *  §  6.  8.  10.  18.  20.  23.  25.  27.  80.  82.  84. 

^  i  Esst,  589.  1  Mau]e&  SeL55.  1  Bos.  '  See  the  preamble  to  the  statute. 

ft  FuL  49.  2  New  Rcp.CP.  82.  1  Marsh.  ■  Sut.  IS  Car.  II.  stat.  2.  c.  2.  $  2.  and 

S74w  and  see  5  DuruL  &  East,  722.  sec  2  East,  305,  6. 


'  1  BiDg.  48.  66.     7  Moore,  301.  862.  ^3  Blac.  Com.  287. 
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OF   THE   BILL  OF  MWt'LEBEX, 

bill  of  Middlesex  was  ^med  only  for  actions  of  trespass,  a  defendant  could 
not  be  arrested  and  holden  to  bail  thereupon^  for  breaches  of  dril  contracts. 
But^  notwithstanding  this  statute^  the  defendant  might  still  be  arrested, 
and  holden  to  bail  upon  a  common  bill  of  Middlesex  or  latitat,  &c.  for  any 
simi  not  exceeding  forty  pounds  * :  And  where  it  was  for  a  larger  sum,  a 
method  was  devised^  to  preserve  the  jurisdiction  of  the  court,  and  at  the 
same  time  to  authorize  an  arrest,  by  inserting  in  the  process  an  ac  etiam^ 
or  special  clause  beginning  with  these  words,  shortly  describing  the  true 
cause  of  action,  in  addition  to  the  general  complaint  of  trespass^.  And  a 
rule  of  court  was  made  upon  this  statute,  that  no  attorney  should  make 
any  precept  or  writ,  with  a  clause  of  ac  etiam,  &c.  against  any  heir,  exe« 
cutor  or  administrator ;  nor  in  any  case  where,  by  the  course  of  the  eoarty 
special  bail  was  not  required  ^. 

'  In  trespass  therefore,  and  other  cases,  where  the  defendant  either  cannot, 
or  is  not  meant  to  be  arrested,  and  held  to  special  bail,  the  process  in  gene- 
ral is  in  the  common  form,  requiring  the  defendant  to  answer  the  plaintifi^ 
in  a  plea  of  trespass.  This  description  of  the  plea  however,  though  it  was 
heretofore  material  ^,  is  now  considered  as  mere  matter  of  form :  There- 
fore, where  a  motion  was  made  to  stay  the  proceedings  on  a  bill  of  Middle- 
sex, which  was  in  debt  only,  and  not  in  trespass,  with  an  ac  etiam  in  debi, 
the  court  ordered  the  bill  to  be  amended,  by  inserting  the  plea  of  trespass  K 
In  a  subsequent  case ',  where  the  bill  of  Middlesex  was  to  answer  the 
plaintiff  in  a  plea  of  debt,  instead  of  trespass,  and  also  to  a  bill  to  be  exhi- 
bited in  a  plea  of  trespass  upon  the  case,  the  court  refused  to  grant  a  rule 
for  setting  it  aside,  on  the  authority  of  a  case,  which  was  read  fiton  the 
master's  note  book,  exactly  in  points.  And  a  bill  of  Middlesex,  requiring 
the  defendant  to  appear  before  us,  is  good  K 

When  the  cause  of  action  is  of  a  bailable  nature,  and  it  is  intended  te 
arrest  the  defendant,  and  hold  him  to  special  bail,  for  a  larger  sum  than 
40/.  there  should  be  a  clause  of  ac  etiam  in  the  process :  and  in  audi  case, 
an  omission  in  the  ac  etiam  part  of  the  writ,  of  the  sum  for  which  the  de« 
fendant  is  arrested ',  or  that  it  was  due  on  promises  \  is  irr^ular,  and  he 
cannot  be  holden  to  special  bail  thereon.  There  are  also  some  cases,  in 
which  the  cause  of  action  must  be  expressed  in  the  process,  though  the 
defendant  be  not  arrested,  and  held  to  special  bail :  Thus,  in  an  action  on 
the  htteri^  act,  the  amount  of  the  penalties  sued  for  must  be  specified  in 
the  first  process ;  even  though  the  defendant  be  not  holden  to  bail  thereon'. 
And  where  a  writ  is  sued  out  upon  a  recognizance  of  bail,  it  is  necessary. 


■  1  H.  Blac.  Sio. 

»» Trye^  102,  S.  and  see  N.  H.  2  Geo.  II. 
§  XL  K.  B.  2  Wils.  892.  2  East,  307.  2 
Wms.  Saund.  5  Ed.  52.  (].)  Append.  Chap. 
VIIL  5  86,  &c. 

•  R.  M.  16  Car.  II.  reg.  2.  K.  B. 

•  2  Str.  1072. 

•  1  Blac.  Rep.  462. 

f  2  Durnf.  &  East,  618. 

«  M.  20  Geo.  III.  K.  B.    Tlie  same  ap- 


plication was  also  refused  in  H.  24  Geo.  IIL 
K.  B.  2  Durnf.  &  East,  518.  (o).  and  see  2 
Wms.  Saund.  5  Ed.  52.  (1.)  2  Chit.  Repw 
166. 

*>  JfV  CWr.  H.  48  Geo.  IIL  K.  B. 

*  2  East,  805. 

k  1  Chit  Rep.  171. 

1  4  Durnf.  &  East,  849.  577.  6  Dumfldp 
East,  617.  2  H.  Blac.  601. 


f€ 
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AND   LATITAT,  &C.  ^  tSl 

bjrruleof  oimrtS  that  after  the  words  '' in  a  plea  of  trespase,"  thereshould 
be  inaerted  the  foUowing  clause,  *'  and  also  to  a  bill  of  the  said  plaintiff, 
agmuui  ike  said  defendant,  in  a  plea  of  debt  upon  recognixance,  accord* 
mg  to  ike  custom  of  our  court  brfore  us,  to  be  eskibited;"  otherwise  the 
defendant  or  his  attorney  is  not  bound  to  accept  of  a  declaration  in  debt 
upon  such  reoognizance*  An  ae  eiiam  writ  is  holden  to  be  a  good  oontinu-  Continiiaiice  of 
anoe  of  coamum  process,  so  as  to  avoid  a  plea  of  the  statute  of  limitations^  ^^™^"  ^^^ 
:  The  bill  of  Middlesex,  being  merely  a  precept  S  has  no  direction  or  teste,  BiU  of  Middle^ 
Bat  the  writ  of  ^^tto/,  and  other  subsequent  process,  should  be  directed  to  ^^ti^^<^. 
the  feheriff  or  sherifis  of  the  county,  where  the  defendant  is  supposed  to 
reside^ ;  or,  if  one  of  the  sherifis  is  a  party,  to  the  other* ;  or  if  both  Direction  of  ' 
AttiA  are  parties,  to  the  coroner';  and  if  he  also  be  a  party,  to  elisors 
named  by  the  master  in  the  King's  Bench  ^,  or'  prothonotaries  in  the  Com- 
BMB  neas^.  And  a  latitat  cannot  be  directed  to  the  sheriff  of  Middlesex; 
ht  if  this  were  allowed,  a  bill  of  l^iiddlesex  might  never  be  issued  K    But 
when  the  copy  of  a  latitiU  was  directed  to  the  sheriff,  and  not,  as  it  ought 
to  bate  been,  to  the  sherifis  of  London,  it  was  not  deemed  irregular  ^. 

It  waa  formerly  holden,  that  a  writ  of  latitat,  &c  did  not  run  into  Wbcn  isiiwd 
Wales  S  or  the  counties  palatine  " ;  but  a  different  practice  now  prevails  "  ;  ^^uly'S^^d^^. 
whidi  practioe  is  recognized,  as  to  Wales,  by  the  statutes  13  6eo«  III.  c 
5L  §  1, 2.*V  and  5  Geo.  IV.  c.  106.  $  21. ;  and,  with  respect  to  the  cova* 
lief  palatine,  the  true  meaning  of  the  expression  breve  domini  regis  non 
eurrii,  &o.  is  said  to  be,  that  the  court  cannot  write  directly  to  the  sheriff, 
is  they  do  in  other  cases  p.  In  a  county  palatine  therefore,  the  process 
dioidd  be  directed  to  the  proper  officer ;  as  in  Durham,  to  the  Bishop,  or 
his  dMrncelkr;  in  Cheshire,  to  the  Chamberlain,  or  his  deputy;  and  in 
Lameashire,  to  the  Chancellor,  or  his  deputy  4:  And  an  aUas  capias,  di« 
leded  to  the  sheriffs  of  the  city  of  Chester,  instead  of  the  chamberlain  of 
die  eoonty  palatine,  directing  him  to  issue  his  mandate  to  the  sheriffs,  \a 
incgokr,  and  tnay  be  set  aside  at  the  instance  of  the  defendant  ^  In  these 
esses,  the  mandatory  part  of  the  writ  is  different  from  the  common  form  ■ ; 
ind  if  the  officer,  to  whom  it  is  directed,  refuse  to  receive  it,  he  is  liable 


'  R.  S.  15  Geo.  II.  reg,  1.  K.  B.  This 
ride  tppBet  to  the  form  of  the  latiiat,  and 
oilier  rabsequent  proceti.  In  a  bffl  of  Mid- 
dIeMZ,  the  form  \t,  **  m  a  plea^  jr.  accord* 
"  mg  to  ike  custom  of  the  court  of  the  lord 
"  the  Hmg,  before  the  kmg  hinuelf  to  be  exhi- 
-WW.- 

^iBani.&Cref.625.     7  DowL  A  RyL 

a5.S.c 

*  Trye,  97.  2  Sid.  1€9.  8  Sir.  1069.  9 
EttM,84d. 

"^  Append.  Chap.  VIII.  $  12,  IS. 

*  5  Matde  &  SeL  144. 

'Append.  Chap.  VIII.  §  14.    1  Blac. 

Rq»,  505.    u  V,  PhU^s,  E.  42  Geo. 

IIL  K.  ^  S.  P. 

«  8  But,  141. 


i>2BUc.Rep.91l. 

*1  Maule  A  SeL  442. 

k  Per  Cur.  £.  21  Geo.  IIL  K.  B. 

»  1  WiU.  198. 

•"  T.  Raym.  206.  1  Lev.  266.  291.  2 
Wms.  Saund.  6  Ed.  t98.  S.  C.  See  also 
HeU.  18.  Cro.  Jac.  484.  2  Bulst  54.  156. 

'^  Doug.  218. 

^  id.  in  noltf  . 

^  2  Str.  1089.  Andr.  191.  S.  C  See  aUo 
R.  T.  21  Car.  I.  K.  B.  6  Dumf.  &  East,  71. 
1  Moore,  614.  Harg.  Tracts,  417,  &c. 

«  Append.  Chap.  VIII.  §  16. 

'  8  Moore,  287.  1  Brod.  &  Bing.  12.  & 
C.  1  Chit.  Rep.  874. 

*  Append.  Chap.  VIIL  $  86. 
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152  OF  THE  BILL  OF  MIDDLESEX,  &C. 

to  an  attachment  *.     In  the  Cinque  ports,  the  process  is  directed  to  the 

Constable  of  Dover  castle^  his  deputy  or  lieutenant  ^ ;  and  in  Berwick  upon 

Tweed,  to  the  mayor  and  bailiflls  of  Berwick  ^    In  the  isle  of  El^,  the 

process  out  of  the  courts  at  Westminster  goes  in  the  first  instance  to  the 

sheriff  of  Cambridgeshire,  who  thereupon  issues  his  mandate  to  the  bailiff 

of  the  franchise  ^  •     And,  in  like  manner,  where  the  defendant  resides  in 

the  borough  of  Southwark,  the  process  is  directed  to  the  sheriff  of  the 

county  of  Surrey,  who  issues  his  mandate  thereupon  to  the  bailiff  of  the 

borough,  and  not  to  the  bailiff  in  the  first  instance  ^ 

The  latitat,  and  other  subsequent  process,  should  be  tested  in  the  name 

of  the  chief  justice,  or  senior  judge  of  the  court,  if  there  be  no  chief  joa- 

tioe  ;  and  this  process  ',  as  well  as  the  capias  in  the  Common  Pleas  s,  may 

be  tested  before  the  cause  of  action.     If  it  be  sued  out  in  term  time,  it  is 

usually  tested  on  the  first  day  of  that  term ;  though  it  may  be  tested  of 

the  preceding  one  ^ :  If  sued  out  in  vacation,  it  should  be  tested  on  the 

last  day  of  the  preceding  term  * ;  for  if  tested  in  vacation,  it  is  altogether 

void  ^ :  And  in  all  continued  writs,  the  alias  must  be  tested  the  day  the 

former  was  returnable  K    A  bill  of  Middlesex  may  be  stated  in  pleading 

to  .have  been  sued  out  in  vacation,™,  so  as  it  be  not  allied  that  the  court 

was  then  hdden  at  Westminster^ :  and  it  may  be  stated  to  have  been  sued 

out  of  the  court  at  Westminster,  on  a  day  between  the  essoin  day  and  the 

quarto  die  post;  for  though  the  courts  do  not  actually  sit  on  the  essoin 

Return  of  bill  of  day,  yet  in  law  it  is  considered  as  the  first  day  of  the  term<*.    And  thi8» 
jUddletex,  or  ,  • 

Ituitai,  &c  ^^^^  every  other  process  by  bill,  must  be  made  returnable  on  a  particular 

return  day,  or  day  certain,  in  full  term  p  ;  as  on  Monday,  or  some  other 

day  of  the  week,  next  after  the  preceding  general  return ;  and  it  may  be 

made  returnable  on  a  general  return,  in  full  term,  by  specifying  the  day 

of  the  week  on  which  it  &lls,  as  on  Mbnioy  in  fifteen  days  of  Saint  Hilary, 

&C.4  But  it  must  not  be  returnable  on  a  dies  non  juridicus;  as  on  a  Sut^ 

day,  the  feast  of  the  Pttri^o^ton  in  Hilary  term^  Ascension  day  in  Kaatet 

term*,  or  Midsummer  day  (if  it  happen)  in  Trinity  term,  unless  it  be  on 

the  Friday  next  after  Trinity  Sunday,  in  which  case  it  is  dies  Juridicus 


BiOof  AlitUfe. 
JBT,  how  Stated 
in 


*  S  Str.  1089.  and  see  1  Moore^  fili. 
^  Append.  Cbtp.  VIIL  §  18. 

*  Id.  §  17. 

'  8  East,  128. 

*  14  East,  289.  and  see  1  Chit  Rep.  874. 
(6). 

'  2  Bur.  967.  ' 

»  1  BOS.&  PuL  8iS.  2  Bos.  &  PuL2S6. 

^  5  Taunt  664» 

>  8  Keb.214.  T.  Jon.  149.  1  Ventr.868. 
2  Bur.  962. 

^  2  Bur.  954. 967.  5  Bur.  2588.  2  Blac. 
Hep.688.&  C 

i2Salk.699. 

"  15  East,  878. 

■  2  Ld.  Raym.  1567.  and  see  8  Dumf.  & 


East,  184.  15  East,  878.  but  tee  8  Brod.  & 

Bing.  659. 

""  8  Dumf.  &  East,  188. 

'  1  Str.  899. 

1  Append.  Chap.  V.  $  26. 

'  4  Bam.  &  Aid.  288.  and  tee  8  Voml  Ss, 
RyL450. 

'  1  Chit  Rep.  400.  In  this  caat^  s  biH 
of  Middktex  retumaUe  **  on  Thwrtdqj^  next 
after  Easter  day,**  which  was  the  d^  of  the 
Axennon,  was  holden  to  be  irregular ;  apd 
that  the  objection  could  not  be  waived  by  tlie 
defendant :  but  as  he  had  promised  to  take 
no  advantage^  the  court  set  aside  the  pio* 
ceedings  without  costs,  and  on  the  tamit  €( 
no  action  being  brought 


OF  THB  CAPIAS  QUARE  CLAUSUM  FREOIT,  &C  153 

by  the  33  Hen.  VIII.  c.  21  *.  And  Monday  next  after  the  Marrow  of  the 
Holy  Trinity  is  not  a  good  retnm  for  the  first  Monday  in  Trinity  term  ; 
but  the  return  for  that  day  should  be  Monday  next  after  eight  days  of  the 
Holy  Trinity  ^  It  should  also  be  observed^  that  as  there  are  more  than  seven 
days  between  the  morrow  of  All  Souls^  and  the  morrow  of  Saint  Martin, 
in  Michaelmas  term,  the  day  before  the  morrow  of  Saint  J\Iartin,  being 
the  11th  of  November,  is  not  the  day  of  the  week  next  after  the  morrow 
of  All  Souls;  and  therefore,  on  this  day^  the  bill  of  Middlesex,  or  other 
process,  should  be  made  returnable  on  Monday  (or  other  day  of  the  week, 
being)  the  feast  of  Saint  Martin,  There  is  no  oecessity  for  any  particular 
number  of  days  between  the  teste  and  return  of  a  latitat,  or  other  process 
by  InU:  even  one  was  formerly  deemed  sufficient^;  and  it  may  be  now 
sued  oat  on  the  very  return  day  ^« 


The  ordinary  mode  of  commencing  actions^  in  the  court  of  Common  CapUu  quote 
Pleas.,  is  by  writ  of  capias  quare  clausum  fregit;  which  is  founded  on  a  j^  ^p,\I|^ 
supposed  original,  and  answers  to  the  bill  of  Middlesex  or  latitat  in  the 
King^s  Bench  *,    This  writ  is  holden  to  be  a  good  commencement  of  the  A  good  com- 
suit,  ao  as  to  avoid  a  plea  of  the  statute  of  limitations  ';  and  in  point  of  ,„](, 
£inD,  it  ia  common  or  special.    Where  the  cause  of  action  is  not  bailable.  Form  ot 
it  u  in  the  common  form,  commanding  the  sheriff  to  take  the  defendant, 
&e.  to  answer  the  plaintiff,  of  a  plea  wherefore,  with  force  and  arms,  the 
dote  fjf  the  plaintiff,  at,  Sfc.  he  broke;  and  other  wrongs  to  him  did,  to  the 
great  damage  of  the  plaintiff,  and  against  the  peace,  SfcS    And  the  de-  Arreft  on  com* 
flendant  may  be  arrested,  and  holden  to  special  bail,  upon  a  common  writ  J^°thiin1!o^ 
d  capias  quare  clausum  Jregit  in  the  Common  Pleas,  for  any  sum  not  ex- 
ceeding 40L^    But  in  general,  where  the  cause  of  action  is  of  a  bailable  Jc  etiam. 
nature,  an  ac  etiam  is  inserted  in  the  process,  or  special  clause  beginning 
with  these  words,  as  in  the  bill  of  Middlesex  or  latitat  in  the  King's  Bench, 
diortly  describing  the  real  cause  of  action '.     It  is  not  necessary  however.  Need  not  be  in- 
in  this  court,  that  a  clause  of  ac  etiam  should  be  inserted  in  the  prcecipe,  ^  q^  ^^pr^ope^ 
or  instmctions  for  the  writ  ^ :  nor  that  the  filacer's  name  should  be  added 
to  a  oommon  capias\    The  writ  of  capias  quare  clausum  f regit  should  be 
tested  in  term-time,  and  returnable  before  the  king's  justices  at  fVestmin* 
ster,  on  a  general  return  day :  And,  as  it  is  founded  on  a  supposed  origi-   Tetu  and  re- 
nal, there  should  regularly  be  Jlfteen  days  between  the  teste  and  return.  **"^  ^  capias, 

*  2  lost  264^  5.    Cro.  Jac.  16.    2  Bubt.       Rep.  9S5.  S  WUs.  i65.  &  C. 
242.  7  Mod.  17.  6  Mod.  £52.  1  Blac.  Rep.  <  Append.  Chap.  VIII.  $  52. 
A29L  and  tee  R.  T.  86  Geo.  III.  K.  B.  »  1  H.  Blac.  SIO,  Ante,  150. 

»  5  Etst,  291.  1  Smith  R.  425.  S.  C.  and  *  Append.  Chap.  VIII.  §  54.  And  for  the 

see  1  QiJL  Bep.  32S.  (a).  forms  of  ac  eiiams,  in  C  P.  see  id,  §  62,  S* 

'  2  Str.  917.  2  Baroaidist  K.  B.  60.  S.  C.  &c 

^  4  Dwrnt  &  East,  610.  but  see  2  Ld.  ^2  Taunt.  161.  but  see  Barnes,  1 17.  con* 

Bajm.  772.  2  Salb  421.  7  Mod.  12.  S.  C  tra, 

*  Amie,  91.  104.  i  Gas  Pr.  C  P.  106.  1  H.  Blac.  120.  and 
1 2  Ld.  Bajm.  880.  Willes,  258.  2  Blac.  see  2  Chit.  Rep.  289. 856. 
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Capias  by  conti- 
nuance. 


How  tested. 


Tettatwn  ca- 
jnast  disused. 


New  affidavit  of 
debt,  when  re- 
quired, on  se- 
cond aqwu. 


Cajnas  into 
county  palatine. 

Non  omiUau 


Pracipe  for,  is- 
suing, signing^ 
and  sealing 
writs,  &c. 


OP  TAB  CAPiAB  QUAR&  CLAUSUM  niBOlT^  &C. 

If  there  were  not  so  monj,  the  court  would  formerly  have  set  aside  the 
proceedings  for  irregularity^  with  costs  * :  but  afterwards^  they  permitted 
this  defect  to  be  amended  ^ :  and  now>  the  amendment  being  a  matter  of 
course,  it  seems  the  court  will  not  set  aside  the  process  for  irr^nlarity  on 
this  ground  ^. 

If  the  defendant^  in  a  bailable  action^  cannot  be  taken  on  the  first  writ> 
before  it  is  returnable^  the  plaintiff  may  have  one  or  more  writs  of  capias 
by  continuance,  in  order  to  arrest  him  in  the  same  county;  and  need  not 
sue  out  an  alias  or  pluries  capias  ^.  And  if  a  capias  by  continuance  be 
tested  on  the  same  day  as  the  original  capias,  a  new  original  capias  may 
be  sued  out  to  warrant  it^  though  such  new  original  bear  teste  before  the 
cause  of  action  accrued  ^  It  was  formerly  necessary,  where  the  defendant 
resided  in  a  different  county  from  that  in  which  the  plaintiff  meant  to  lay 
the  venue,  to  sue  out  a  capias  into  the  latter  county,  and  then  a  testatum 
into  the  other  ' ;  for  the  plaintiff  lost  his  bail,  if  he  declared  in  any  other 
county  than  that  in  which  the  capias  issued,  as  is  still  the  case  by  original 
in  the  King's  Bench  B;  but  a  rule  having  been  made  in  the  Common 
Pleas  \  that  **  where  the  defendant  is  arrested  by  virtue  of  a  capias  ad 
respondendum  in  any  county,  and  bail  is  put  in  thereupon,  the  plaintiff 
may  declare  in  a  different  county,  without  its  being  deemed  a  waiver  of 
the  bail,"  it  is  now  usual  to  sue  out  a  capias  at  once,  into  the  county  in 
which  the  defendant  resides ;  and  where  he  cannot  be  found  in  that  county^ 
the  plaintiff's  attorney  may  sue  out  a  capias,  or  testatum^,  into  another. 
Where  the  first  capias  issued  on  an  afiidavit  of  debt  sworn  before  and  filed 
with  the  filacer,  if  a  second  capias  issue,  there  must  be  a  new  affidavit  of 
debt,  sworn  before  and  filed  with  the  filacer  of  the  second  county  ^  ;  the 
statute  ^  requiring,  that  the  affidavit  should  be  sworn  before  the  ofiioer  who 
issues  the  process,  or  his  deputy:  but  where  a  testatum  capias  issues,  a  new 
affidavit  is  unnecessary  ^ :  And  an  original  capias  cannot  regularly  issue 
into  a  county  palatine  ^ ;  but  the  defendant  may  be  arrested  therein  on  a 
testatum  capias.  In  any  of  the  foregoing  writs,  if  the  defendant  reside 
within  a  liberty,  there  may  be  clause  of  non  omittas  °,  empowering  him  ta 
enter  it.  These  writs  are  issued,  on  a  proper  prcecipe  P  or  note  of  instruc- 
tions, and  signed  by  the  filacer ;  after  which  they  are  sealed :  and,  in  bail- 
able cases,  it  is  usual  at  the  same  time  to  make  an  affidavit  of  the  cause  of 
action,  before  the  filacer  or  his  deputy. 


»  Barnes,  409.  i20.  i27.  8  Wils.  117.  S. 
C.  1  H.  Blac.  222. 

«»  3  Wils.  454.  2  Blac  Rep.  918.  S.  C. 

'  1  H.  Blac.  291.  1  Bos.  &  PuL  342. 

•»  Imp.  C.  P.  7  Ed.  92.  The  cajnas  by 
corUintumce  is  in  the  same  form  as  the  first 
Ctqiias  ;  for  which  see  Append.  Chap.  VIII. 
§  62.  54. 

*  1  Bos.  &  PuL  842. 

'  For  the  form  of  a  testatum  cajnaSf  in  C. 
P.  see  Append.  Chap.  VIII.  §  58.  and  for 
the  like  writ,  into  a  county  palatine,  sec  id. 


§62. 

<3Lev.235.  R.  R  2  Geo.  II.  (a).  K.  B. 

>'R.H.22  6eo.III.aP.  lMoorc^515. 

I  2  Bos.  &  PuL  516. 

k  2  Moore,  192.  8  Taunt.  242.  S.  C  1 
Maule  &  SeL  230.  3  Bing.  89.  aceonL  but 
see  2  Taunt.  161.  temb,  contra, 

1  12  Geo.  I.  c  29.  $  2. 

™  2  Taunt.  164. 166. 

"  1  Moore,  514. 

"  Append.  Chap.  VIIL  §  60. 

I*  K  §  51.  53.  56,  57.  59. 61. 
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A^writ  OBumot  be  altered,  after  it  is  Issued,  without  re-sealing  it  * ;  but  Altering,  Mdre- 
«  mistake  therein  may  be  cured,  by  altering  the  writ,  and  getting  it  re-  Jp*°8  ^^^ 
sealed,  before  its  return  ^ :  And,  in  the  King's  Bench,  the  return  day  may 
be  altered,  and  postponed  ^m  time  to  time,  on  re-sealing  the  writ ;  pro- 
vided a  term  do  not  intervene  between  the  tette  and  day  on  which  it  is 
ultimately  made  returnable  ^. 


In  the  Exchequer  of  Pleas,  the  first  process  used  for  bringing  the  dc-  1°  Kxcbequer 
fendant  into  court,  in  ordinary  cases,  is  a  venire  facias,  subpoena,  or  quo 
wnmut  capias,  ad  respondendum.     The  venire  facias,  we  have  seen  ^,  is  in    Venire fscku  ad 
nature  of  an  original  writ;  and  was  the  process  used  at  common  law,  '^^wMfcnaum, 
against  persons  having  privilege  of  parliament   This  process  is  issued,  on 
a  proper  preecipe  *,  and  directed  to  the  sheriff;  commanding  him  to  cause 
Ihe  defendant  to  come  before  the  barons  of  the  Exchequer  at  Westminster, 
m  a  day  in  term,  to  answer  the  plaintiff  of  a  plea  of  trespass  on  the  case, 
(or  aa  the  nature  of  the  action  may  be,)  whereby  he  is  the  less  able  to 
SBtisfy  his  majesty,  the  debts  which  he  owes  him  at  his  Exchequer,  &c '. 


On  thia  writ,  the  practice,  before  the  statute  51  Geo.  III.  c.  124.  §  2.  was  Practice  om  be- 
ftr  the  aheriff,  to  whom  it  was  delivered,  to  make  out  a  warrant  or  i«m-  Qeo.  III.  c. 


to  hia  officer,  who  thereupon  summoned  the  defendant,  by  delivering   ^^^ 
to  him  a  copy  of  the  summons,  or  leaving  it  for  him,  in  his  absence,  at  his 
dveUii^  house,  or  place  of  abode ;  and,  upon  the  sheriff's  return  of  the  DUtringau 
namea  of  the  summoners^,  if  the  defendant  did  not  appear,  a  distringas^ 
inaedy  on  a  proper  praecipe  \  against  his  lands  and  chattels,  upon  which 
the  ahefiff  returned  issues  to  the  amount  of  40s,  ^ ;  and  after  that,  if  ne-  -^iku,  or pluneu 
r>  an  alias  or  pluries  distringas  °^ :  And  it  was  a  rule,  that  when  Itsuei. 
e  returned  upon  any  writ  of  distringas,  the  plaintiff  might,  im- 
wediately  after  the  return  thereof,  apply  by  motion  for  increasing  issues, 
forther  process  to  be  issued  between  the  parties ;  which  issues  were 

firom  time  to  time,  at  the  discretion  of  the  court  °.   But  the  pro-  Now  regulated 


bj  itemre  facias  and  distringas,  in  the  Exchequer,  is  now  regulated  by  Geo.  IV.  c.  7I« 
the  atatnte  7  &  8  Oeo.  IV.  c.  71*  §  ^-^  And  though,  when  the  defendant 
18  afaroad,  the  plaintiff  is  not  allowed  to  issue  a  distringas,  as  a  preliminary 
step  to  entering  an  appearance  for  him  according  to  the  statute,  so  that  he 
may  proceed  thereon  to  final  judgment,  as  if  the  defendant  himself  had 
aj^earedP ;  yet  in  other  cases,  he  may  still  proceed  by  distringas,  on  ser- 

*  1  CtnL  Rep.  819.  "^  Id.  §  86.  And  for  the  fonn.of  a  aberiff*a 

*  Id.  921, 308.  (a).  JtUet  148.  trarrant  on  a  writ  of  dutringas^  &e.  see  tti.  § 
^  1  Bara.  &Cim  111.    8  DowL  &  Ryl.      87. 

111.  &  a  '  R.  T.  26  &  87  Geo.  II.  $  6.  in  Scac. 

•  '  Attitt  08.         ,  Man.  Ex.  Append.  818.    5  Price»  030.  n. 

*  Append.  Chap.  VIIL  §  76.  and  see  Forrest,  29.    6  Price,  688,  3.  in 

*  Id,$T7.  wUis,  Id,  639.  as  to  the  manner  in  whicli  the 
'  Id,  $  80.  court  exercise  their  discretion,  in  increasing 

*  Id,  ^  81|  8.  issues,  on  writs  of  didringas, 

>  M  $  64.  "^  -^rUe,  1 14.  and  see  6  Taunt  71.  (a). 

^  /iL  $  aSw  ^3  Pricey  263.     And  see  id,  866.  n.     6 

>  /iL  5  Sa,  Price,  588. 639.  ante,  1 14.  {/),  by  which  it 
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vice  of  the  venire  facias,  for  the  purpose  of  compeUing  an  appearance^  as 
he  might  have  done  before  the  act  *.  The  present  mode  of  proceeding  on 
that  statute^  is  by  serving  the  defendant  personally^  if  possible^  with  a  copy 
of  the  venire;  or^  if  he  cannot  be  met  with,  by  leaving  such  copy  at  his 
dwelling  house,  or  usual  place  of  abode  ^,  with  some  adult  member  of  his 
family  there,  or  the  person  with  whom  he  lodges :  and  service  of  the  venire 
on  the  wife  of  the  defendant,  at  his  dwelling  house,  has  been  deemed  good 
serviced  So,  where  a  copy  of  the  writ  was  left  with  a  servant  of  the  de- 
fendant's brother,  who  was  also  his  partner,  and  a  co-defendant  in  the 
action,  at  whose  house  the  servant  acknowledged  he  had  resided,  this  was 
considered  as  good  service,  although  the  party  at  the  time  was  out  of  the 
kingdom  ^ :  but  delivering  a  copy  of  the  writ  at  the  counting  house  of  the 
defendant,  is  not  sufficient  ^  unless  it  be  given  to  a  partner,  or  some  ac- 
credited person  there '.  To  ground  a  motion  for  a  distringas,  on  the  above 
statute,  an  affidavit  must  be  made  in  this  court,  similar  to  that  in  the 
King's  Bench  and  Common  Pleas  ^ ;  and  the  subsequent  proceedings  are 
the  same  as  in  those  courts. 

The  subpoena  ad  respondendum  is  a  process  directed  to  the  defendant ; 
commanding  him  to  appear  before  the  barons  of  the  Exchequer  at  WesU 
minster,  immediately  after  service  thereof  in  term,  or,  if  sued  out  in  vaca- 
tion, on  a  day  in  the  next  term,  to  answer  the  king,  under  the  penalty  of 
100^,  concerning  certain  articles  then  and  there,  on  his  majesty's  behalf, 
to  be  objected  against  him  \  This  process,  we  have  seen  ^,  is  analogous 
to  the  subpoena  in  Chancery,  or  on  the  equity  side  of  the  Exchequer :  and 
may  be  issued  out  of  the  office  of  Pleas ;  and  it  is  not  necessary  that  such 
process  should  be  signed  by  the  chief  secondary,  or  a  sworn  clerk  in  the 
office  of  the  king's  remembrancer^.  A  copy  of  the  writ,  or  label\  speci- 
fying the  day  of  appearance,  is  made  out  thereon,  and  served  on  the  de- 
fendant. But  it  is  not  the  practice,  as  in  Chancery,  to  serve  a  subpoena, 
by  leaving  the  body  of  the  writ  with  the  defendant,  where  there  is  but 
one :  It  is  sufficient,  if  a  copy  or  label  be  left,  and  the  original  produced^ 
and  shewn  to  him  ™.  If  the  defendant  do  not  appear  within  four  days 
after  the  return  of  it,  an  affidavit  °  is  made  of  the  service ;  upon  which 
there  issues  an  attachment  ^,  and  afterwards,  if  necessary,  a  distringas,  on 
the  statute  7  &  8  Geo.  IV.  c.  71*  §  5.  Previously  to  that  statute  there 
issued,  on  the  defendant's  non-appearance  to  the  attachment,  an  aUas  ot 


seems,  that  Uie  ancient  practice  of  issuing 
writs  of  distringas  in  the  Exchequer,  on  de- 
fault of  appearance  on  the  venire  f ados,  still 
continues* 

'  S  Price,  26a.  but  see  2  Price,  12.  6 
Taunt  70S.  1  Marsh.  292.  S.  C. 

^  S  Price,  266. 

«  2  Price,  i. 

*  8  Price,  176.  and  see  Bunb.  107,  For- 
rest, 29.  8  Price,  266,  7. 

•  2  Price,  9. 

f  3  Pricey  266. 


■  AnUt  115.  and  see  Man.  Ex.  Append. 
p.  15. 

^  Append.  Chap.  VIII.  §  9i» 

>  Ante,  92. 

k  9  Price,  885.  but  see  R.  H.  19  Jbc  L 
R.  M.  86  Car,  II.  Excheq.  coftfni;  wliich 
rules  were  considered  in  the  aboTC  case  as 
obsolete. 

>  A[^)end.  Chap.  VIII.  §  96. 
"  6  Price,  34^ 

"  Append.  Chap.  VIII.  §  97, 8. 
**  Id,  §  100,  &c. 
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fiurks  attachment,  with  a  clause  €if  proclamation  *  /  and,  on  tbd  return  of 

non  est  inventus  ^,  if  he  still  made  default^  a  commission  of  rebellion  S  for 

-taking  him  into  custody  by  a  sergeant  at  arms :  but  now,  as  the  sta-  Now  regulated 

tntc  7  &  8  Geo.  IV.  c.  71-  J  5-  extends  to  process  by  subpoena  and  at-  q^  jy.  c.7l. 

tachment,  the  mode  of  proceeding  to  compel  an  appearance,  is  regulated 

by  that  statute  <*.    And,  by  a  late  rule  of  court  •,  "  prcecipes  for  all  sub*  Pnedpet  for 

peenas  and  attachments  that  are  issued  in  the  office  of  pleas,  with  the  attidi^ts. 

names  of  the  parties  therein,  the  returns  of  such  writs,  the  dates  when 

they  are  issued,  and  the  names  of  the  attomics  or  side  clerks  issuing  the 

aamey  shall  be  given  to  the  officer  who  signs  such  writs  as  require  the 

name  of  the  clerk  of  the  pleas  to  be  set  thereto,  on  issuing  such  subpcenas 

and  attachments':  and,  on  the  issuing  of  all  attachments  for  want  of  ap- 

pearanoe,  the  affidavits  of  service  8  of  the  subpoenas  upon  which  such  at- 

tadmients  are  issued,  shall  be  filed  on  a  file  to  be  kept  for  that  purpose- in 

the  said  office." 

The  quo  nanus  capias,  which  answers  to  the  bill  of  Middlesex  or  latitat   Quo  mmus  co- 
rn the  King's  Bench,  and  capias  quare  clausum  fregit  in  the  Common  ^^ 
Pleas ^,  is  a  process  directed  to  the  sheriff;  commanding  him  to  take  the 
defendant,  and  safely  keep  him,  so  that  he  may  have  his  body  before  the 
barons  of  the  Exchequer  at  Westminster,  on  a  day  in  term,  to  answer  the 
plaintiff  of  a  plea  of  trespass,  whereby  he  is  the  less  able,  &c  ^     This  pro-  Prttdpe  for. 
oessy  as  well  as  the  venire  facias  and  distringas,  is  issued,  on  a  proper 
pracipe^,  and  always  contains  a  clause  of  non  omittas^  j  and  it  must  be  Non  omiitat, 
tested  in  term-time,  in  the  name  of  the  chief  baron,  or  senior  baron  of  the 
court,  if  there  be  no  chief  baron.     If  sued  out  in  term-time,  it  is  usually   Tetuwad  return 
tested  as  in  the  other  courts,  on  the  first  day  of  that  term ;  or,  if  sued  out  in 
vacation,  on  the  last  day  of  the  preceding  one ;  and  it  may  be  made  retum« 
sUe  on  any  day  in  term,  not  being  a  Sunday,  or  other  dies  non  juridicus, 
SI  the  feast  of  the  Purification,  &c.     If,  as  is  commonly  the  case,  the  writ 
be  made  returnable  on  a  general  return,  it  is  described  accordingly,  as  in 
process  by  original  writ ;  or,  if  on  any  other  day,  it  is  usual  to  state  the 

day  of  the  month,  as  "  on  the  — ^-^  day  of instant,  (or 

next  coming :  ")  and  it  may  be  made  returnable,  by  the  day  of  the  month, 

on  any  day  except  a  dies  non  juridicus"^.     Writs  of  venire  facias,  dis*   What  wriu  are 

tringas,  and  quo  minus,  &c.  are  signed  with  the  name  of  the  clerk  of  the  ^^     *"  ^ 

pleas ;  but  subpoenas,  and  process  of  contempt  thereon,  are  not  signable, 

bat  issued  under  the  seal  of  the  court,  and  subscribed  "  By  the  Barons  °." 

In  suing  out  process,  in  the  Exchequer  of  Pleas,  the  attornies  and  side  Attomies,  aide 
clerks,  by  whom  the  business  of  the  court  is  transacted  °,  act  either  as  ^^or^ 

•  Append.  Chap.  VIIL  §  104.  «  Id.  §  97,  8. 

»  ia.  5  105.  '  Ante,  82. 

*/<!.$  107.    And  for  the  form  of  the  re-  *  Append.  Chap.  VIIL  $  111. 

tarns  thereto^  tee  &/.  $  108,  9.  ^  Id,  §  76.  83. 110. 

*Jnte,U3,  &c  »  /d.  §  77.  84.  111. 

«  R.  £.  45  Geo.  III.  tVi  Scac.  Man.  Ex.  "  1  M*CieL  &  Y.  483.  496,  6. 

Append.  «5.  8  Pricey  506.  "  Append.  Chap.  VIIL  §  94.  102.  104. 

'  Append.  Chap.  VIIL  §  93.  99.  103.  107. 

J06.  ""  Ante,  59. 
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principals f  immediately  employed  by  the  parties,  or  as  agents  to  attomies 
80  employed^  and  admitted  in  either  of  the  other  courts  at  Westminster, 
who  as  such  are  solicitors  on  the  plea  side  of  this  court.  When  an  attor- 
ney of  the  Exchequer  acts  as  principal,  his  name  only  is  written^  opposite 
to  that  of  the  clerk  of  the  pleas,  at  the  foot  of  a  signable  process,  as  attor- 
ney for  the  plaintiff;  but  when  he  is  only  an  agent,  the  name  of  the  soli- 
citor for  whom  he  acts  is  first  written  thus,  "  E.  F.  Solicitor,"  and  then 
his  own  name,  and  afterwards  that  of  the  derk  of  the  pleas.  When  a 
derk  in  court  acts  as  principal,  his  name  is  written  thus,  *'  6.  H.  Clerk  ia 
Court,"  and  then  the  initial  of  the  name  of  the  attorney  in  whose  divisioB 
he  is :  but  when  he  is  only  an  agent,  the  name  of  the  solicitor  is  first  writ- 
ten, and  then  his  own  name,  without  stating  him  to  be  a  clerk  in  court ; 
afterwards,  the  initial  of  the  attorney's  name ;  and  lastly,  the  name  of  the 
clerk  of  the  pleas.  If  the  process  be  not  signable,  the  attorney's  name 
or  initial  is  indorsed  thereon,  instead  of  being  written  at  the  foot  of  it  ^ 


Indorsements  on       It  will  here  be  proper  to  take  notice  of  some  things  that  are  required  by 

act  of  parliament,  to  be  set  down,  subscribed  to,  or  indorsed  upon  the  pro- 
of day  of  sign-    cess,  in  the  different  courts.      And  first,  by  the  statutes  5  &6  W.  &  M. 
^'  c.  21.  §  4.  and  9  &  10  W.  III.  c.  25.  §  42.  made  for- preventing  abuses 

committed  by  arresting  persons,  without  any  writ  or  l^al  process  to 
justify  the  same,  and  by  that  means  evading  the  stamp  duties  thereon ; 
*^  the  officer,  who  shall  sign  any  writ  or  process,  to  arrest  any  person  or 
"  persons  before  judgment,  shall,  at  the  signing  thereof,  set  down  upon 
"  such  writ  or  process,  the  day  and  year  of  his  signing  the  same  V'  And 
by  a  subsequent  statute  S  made  for  the  like  purposes,  "  every  wmrant, 
issuing  upon  any  such  writ  or  writs,  shall  have  the  same  day  and  year 
plainly  and  distinctly  set  down  thereon,  as  shall  be  so  set  down  on  the 
*'  writ  itself."  The  indorsement  of  the  date,  however,  is  said  to  be  no 
part  of  the  writ :  and  therefore,  if  the  teste  be  right,  the  courts  will  not 
set  aside  the  proceedings,  for  a  mistake  of  the  indorsement  ^.  But  where, 
in  an  action  against  an  attorney  for  n^ligence,  in  not  proceeding  to  jiidg« 
ment  and  execution  in  due  time,  the  bill  of  Middlesex  against  the  original 
defendant  (having  no  teste,)  was  stated,  under  a  videlicet,  to  have  iasoed 


4€ 


€i 


*  Append.  Chap.  VIII.  §  95.  101.  and 
«ee  2  Chit.  Rep.  84.  For  wriU  and  process 
in  genera],  in  the  court  of  Exchequer  of 
Pleas,  see  Man.  Ex.  Pr.  Chap.  III. ;  for  the 
venire  /acias  ad  respondendum,  and  subse- 
quent process  of  distringaSf  Id,  Chap.  IV. 
Append.  Chap.  VIIL  §  77,  &c.  84,  &c. ;  for 
the  subjHtna  ad  respondendum,  and  subse- 
quent process,  Man.  Ex.  Pr.  Chap.  VI.  Ap- 
pend. Chap.  VIIL  §  94,  &c. ;  and  for  the  quo 
mimuM,  &c.  Man.  Ex.  Pr.  Chap.  VIIL  IX. 
X.  Append.  Chap.  VIIL  §  111,  &c. 

*»  Append.  Chap.  VIL  5  8.   Chap.  VIIL 


§  7.  22. 29.  55.  95.  101. 

^  6  Geo.  L  c.  21.  §  54. 

^  1  Wils.  91.  And  the  indonement  by  the 
officer,  on  the  back  of  a  writ  cf  smnraoDt  of 
four  knights,  to  make  election  of  the  giyid 
assize,  on  a  writ  of  right,  that  **  the  four 
knights  were  duly  sworn,*'  which  was  not 
true,  was  holden  to  be  no  part  of  the  return, 
so  as  to  make  the  sheriff  answerable  for  the 
contents  of  such  indorsement,  in  an  actiw 
for  a  false  return.  S  Moorc^  249.  1  Brod.  t 
Bing.  17.  S.  C. 


it 
*t 
€t 
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en  the  S4tIi-of  January  1785>  returnable  on  Monday  next  after  fifteen 

days  of  St.  Hilary  in  the  same  year,  which  was  really  the  fact,  but  by  a 

mistake  of  the  indorsement,  it  appeared  in  evidence  to  have  issued  on  the 

24th  of  January  1784,  the  plaintiff  was  nonsuited ;  and  on  a  motion 

ibr  a  new  trial,  the  court  were  of  opinion,  that  the  time  oi  proceeding 

against  the  original  defendant  depending  on  the  return  of  the  writ,  the 

letuni  became  material,  and  therefore  the  variance  was  fatal  *. 

.    By  the  atatute  12  Qefu  I.  c.  29.  §  2.  the  sum  specified  in  the  affidavit  Sum  sworn  to. 

of  the  eanae  of  action,  is  required  to  be  indorsed  on  the  back  of  the  writ  or 

.prooeaa  for  holding  the  defendant  to  special  bail.   This  part  of  the  statute, 

Jbowever,  is  merely  directory ^to  the  sheriff;  and  does  not  avoid  the  pro- 

eeas,  when  the  sum  sworn  to  is  not  indorsed  upon  it  ^     And  where  the 

demand  ia  made  up  of  several  items,  it  is  sufficient  to  indorse  the  total  of 

them  on  the  writ  ^ 

A  further  regulation  was  made  by  the  statute  2  Geo  II.  c  23.  §  22.  Attomcy^s 
which  enacts,  that  '*  every  writ  and  process,  for  arresting  the  body,  and  °*™^' 
every  writ  of  execution,  or  some  label  annexed  to  such  writ  or  process, 
and  every  warrant  that  shall  be  made  out  thereon,  shall,  before  the  ser- 
*^  vice  or  execution  thereof,  be  subscribed  or  indorsed  with  the  name  of 
the  attorney,  derk  in  court,  or  solicitor,  written  in  a  common  liable 
hand,  by  whom  such  writ,  &c.  respectively  shall  be  sued  forth  ^ ;  and 
where  aoch  attorney,  &c  shall  not  be  the  person  immediately  retained 
or  employed  by  the  plaintiff,  then  also  with  the  name  of  the  attorney, 
**  &e.  aa  immediately  retained  or  employed,  to  be  subscribed  or  indorsed 
^  and  written  in  like  manner.     And  that  every  copy  of  any  writ  or  pro- 
^  oem»  that  shall  be  served  upon  any  defendant,  shall,  before  the  service 
**  thoeof,  be  in  like  manner  subscribed  or  indorsed,  with  the  name  of  the 
*^  attorney  or  solicitor  who  shall  be  immediately  retained  or  employed  by 
*^  the  plaintiff."    And,  by  a  late  rule  of  the  court  of  King's  Bench ^  ''the  Defeadant't    - 
attorney  concerned  for  the  plaintiff  in  the  cause,  or  his   agent,   shall,  ^^dditkuu 
upon  all  bailaUe  mesne  process,  and  every  writ  of  attachment,  indorse 
.the  place  of  abode  and  addition  of  the  party  against  whom  the  writ  is  is- 
soedy  or  such  other  description  of  him,  as  such  attorney  or  agent  may  be 
able  to  give." 

Bat,  by  the  statute  12  Geo.  II.  c.  13.  §  4.  "  the  not  subscribing  or  in-  Omission  of  at- 
"  dersing  the  name  of  the  attorney,  &c.  on  any  warrant  that  shall  be  made  l^'^^^^n'Tnot 
''  out  upon  any  writ,  &c.  shall  not  vitiate  the  same ;  but  such  writ,  &c.  matcriaL 
**  andlril  proceedings  thereon,  shall  be  as  valid  and  effectual,  notwithstand- 
ing such  omission,  as  if  the  preceding  act  had  not  been  made ;  provided 
the  writ,  whereon  such  warrant  is  made  out,  be  regularly  subscribed  or 
^'  indorsed,  according  to  ^e  act  ^"     Since  the  making  of  this  statute, 

•  1  Dornf.  &  Ettt,  666.  «  R.  H.  2  &  3  Gto.  IV.  K.B.  6  Barn.& 

*  1  Bur.  880.    Bumesi  414.    1  H.  Blac.      Aid.  660.  2  Chit.  Rq).  S77.  1  Dowl  &  RyL 
76.    4  Kag.  63.  bat  tee  S  New  Rep.  C.  P.      471. 

SOS.  atmb^cfminu  '  See  R.  T.  1  Geo.  II.  (6).  K.  B.  1  Chit. 

<4Biiig.68.  Rep.  611.  (a). 

'  Append  Owp.  VIIL  $  28. 29. 66. 
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Sheriff  &e.  not 
to  execute  pro- 
cenittuedby 
plaintiff  in  his 
own  TpenoD,  un* 
leu  delivered  by 
no  attorney,  &c« 
and  indoraed 
with  hia  name, 
and  place  of 
abode. 


irregularity  in 
process,  what, 
and  when,  and 
how  cured. 


though  the  omission  of  the  attorney's  name  upon  the  warranif  wUdi  is  the 
act  of  the  sheriff,  will  not  vitiate  the  proceedings '^  yet  if  it  be  not  sub- 
scribed to  or  indorsed  on  the  writ,  or  copy  ^,  they  may  be  set  aside  for 
irregularity. 

Lastly^  by  the  statute  7  &  8  Geo.  IV.  c.  71*  §  8.  redtingthat  arrests  of 
the  person  had  in  many  instances  been  made  under  writs  sued  out  by 
persons  not  being  attomies  or  solicitors,  and  whose  places  of  residence 
were  unknown,  which  practice  had  been  found  to  be  productive  of  oppres- 
sion and  vexation ;  it  is  enacted,  that  "  no  sheriff,  under-sheriff,  or  other 
''  officer  having  the  execution  of  process,  shall  grant  any  warrant  for  the  ar- 
'^  rest  of,  or  shall  arrest  the  person  of  any  defendant,  upon  any  writ  or  pro- 
''  cess  issued  by  any  plaintiff  in  his  own  person,  unless  the  same  writ  shaU, 
^'  at  or  before  the  time  of  granting  such  warrant,  or  of  making  such  arrest, 
*<  be  delivered  to  such  sheriff,  under-sheriff,  or  other  officer  having  the  exe- 
'^  cution  of  process,  by  some  attorney  of  one  of  the  courts  of  record  at  Wesi-' 
'^  minster,  or  of  the  courts  of  Great  Sessions  in  WaleSy  or  of  the  courts  of 
"  the  counties  palatine  of  Lancaster  or  Durham,  or  of  the  court  out  of 
"  which  the  said  writ  shall  have  issued,  or  by  the  derk  of  such  attorney,  ot 
an  agent  authorized  by  such  attorney  in  writing ;  and  unless  the  said  writ 
shall  be  indorsed  by  such  attorney  or  his  clerk,  or  such  agent  as  albre* 
said,  in  the  presence  of  such  sheriff,  under-sheriff,  or  other  officer  having 
*^  the  execution  of  process,  with  the  name  and  place  of  abode  of  sndi  at- 
'^  tomey."  And,  by  §  9.  '^  all  warrants  granted,  and  all  arrests  of  the 
person  made,  contrary  to  the  provisions  of  that  act,  shall  be  altogether 
ill^al  and  void.  Provided  always,  that  nothing  therein  contained  shall 
*'  extend  to  any  writ  or  process  sued  out  by  any  attorney,  solicitor,  derk 
''  of  court,  or  other  officer  of  any  court,  having  authority  tosue  out  proeess 
"  in  his  own  name." 

If  there  be  no  process  S  or  if  it  be  defective  in  point  of  form  ^,  or  in  its 
direction  ^  teste  ',  or  return  s,  or  the  attorney's  name  be  not  indorsed  upon 
it  ^,  the  defendant  may  move  the  court  to  set  aside  the  proceedings  for  irrc* 
gularity.  And  a  writ,  having  a  wrong  return,  will  not  be  aided,  by  a  cor* 
rect  day  being  mentioned  in  the  notice  to  appear  K  But  he  cannot  take 
advantage  of  any  error  or  defect  in  the  process,  after  he  has  appeared  to 
it  ^,  or  taken  the  dedaration  out  of  the  office  \  or  obtained  time  to  put  in 
bail  to  the  action  ^ ;  for  it  is  the  universal  practice  of  the  courts,  that  the 
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*  Pr.  Reg.  441,  S.  Barnes,  414.  S.  C. 

^  Barnes,  416.  Wright  j-  another  v.  WVIet^ 
M.  21  Geo.  III.  K.  B.  Per  Cur.T.  29  Geo. 
III.  K.  B.  but  see  Pr.  Reg.  440,  41.  Cas. 
Pr.  C.  P.  102.  Barnes,  407.  S.  C. 

*  2  Chit  Rep.  2S7. 
^3Dumf.&  East,  660. 

*  2  Ken.  287.  1  BUic.  Rep.  506.  Barnes, 
422. 

'  2  Bur.  954.  967.  5  Bur.  2588.  2  Blac. 
-««  g  Q   Barnes,  407,  8,  9.  420. 


»  Wright  4f  another  v.  WiUet,  M.  21  Gox 
III.  K.  B.  Per  Cur.  T.  29  Geo.  IIL  K.B. 
Barnes,  415. 

<  2  Chit.  Rep.  856.  and  lee  4  Barn,  i 
Aid.  288. 

k  1  Str.  155.    Barnes,  163. 167.  415. 
Bos.  &  Pul  250. 844. 

1  Cas.  temp.  Hard  v.  242.  2  Str.  1078, 
Wright  i  another  r.  ViOn,  M.  21   G 
III.  K.  B.  Barnes,  416.  1  H.  Blac.  22$ 
C.  P. 

*"  6  Bam.  &  Cres.  76.» 
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applkftUon  to  set  aside  proceedings  for  irr^ularity  should  be  made  as  early 
as  possible,  or,  as  it  is  commonly  said,  in  the  first  instance  * ;  and  where 
there  baa  been  an  irregularity,  if  the  party  overlook  it,  and  take  subse- 
quent steps  in  the  cause,  he  cannot  afterwards  revert  back  and  object  to 
it  ^  In  the  Common  Pleas,  the  court  will  not  quash  a  writ,  on  the  ground 
of  its  having  been  served  in  a  wrong  county  ^.  And  it  is  said,  that  a  mis- 
tske  in  the  process  is  cured  by  the  plaintiff's  entering  an  appearance, 
which  baa  always  been  looked  upon  as  effectual  for  that  purpose,  as  if  the 
defendant  had  entered  the  appearance  ^ ;  but  the  plaintiff  cannot*  by  entering 
an  appearance,  cure  the  want  of  service  of  a  copy  of  the  process*,  or  a  de- 
fect in  the  notice  subscribed  thereto  ^  It  is  also  said,  that  no  advaintage 
am  be  taken  of  the  irr^ularity  of  process,  without  having  it  returned,  and 
befeire  the  court  8.  And  where  the  irregularity  complained  of  is  not  in 
the  process,  but  in  the  notice  to  appear  thereto^,  or  in  the  service  of 
it',  the  rule  should  be  to  set  aside  such  service,  and  not  the  process 
itself^ 

The  courts  will  in  general  amend  the  process,  where  there  is  any  thing  Amendmeat  of 
to  amend  by ' :  and  it  has  been  amended  in  the  name  of  the  defendant,  P'^^'^^^''* 
where  he  was  a  prisoner  in  custody  under  it  "*.  But  the  court  of  King's 
Bench  would  not  grant  a  rule  for  amending  the  writ,  under  which  the  de- 
fendant had  been  arrested  by  a  wrong  name,  after  actions  of  felse  im- 
prisonment had  been  brought  fer  such  arrest  °.  So,  an  amendment  cannot 
be  made  of  mesne  process,  by  adding  the  name  of  another  person  as 
plaintiff®.  A  writ  returnable  on  a  dies  non  is  altogether  void,  and  cannot 
be  amended  by  the  court  p.  And  the  courts,  we  have  seen  %  will  not  in 
gencfal  aUow  a  writ  to  be  amended,  to  the  prejudice  of  the  bail. 

Befefe  or  immediately  after  the  end  of  every  term,  the  sheriff  is  re-  Return  of  laH^ 
qaired>  by  an  old  rule  ',  to  deliver  and  return  into  court,  all  writs  of  lati^  ««<.  «c.  m  K.  B. 


•  8  Durat  &  East,  7.  1  East,  SS4»  6.  8 
DovL  &  RyL  450.  9  Price,  687. 

^  1  Eait,  77.  and  see  S  Durnfl  &  East, 
10.  5l>iinii:&East,S54.464.  lEast,SSO. 
S  Smkli  R.  891.  1  Chit  Rep.  SSS.  S  Chit. 
R^886.  8  DowL  &  RyL  450.  K.  B.  1  H. 
Bh&851.  1  Boi.&  PiU.S50.844.  1  Taunt. 
58.  8  Taunt.  844.  4  Taunt.  545.  6  Taunt. 
6.  1  Marsiu  408.  S.  C.  6  Taunt  185.  1 
Moora^  889.  C  P.   9  Pricey  687.  Excheq. 

^  1  Marsh.  9. 

*  Prac.  Reg.  847,  8.  Sed  guare  T  as  from 
later  dcd^ons  it  seems,  that  in  the  Common 
Pleas,  the  defendant  is  not  bound  to  apply 
to  the  court,  for  an  irregularity  in  process, 
mtil  die  pidntiff  has  taken  some  step,  by 
ivhicfa  he  sheirs  that  he  means  to  proceed 
nprai  it  6  Taunt  5.  1  Marsh.  408.  S.  C. 
and  ace  6  Taunt  664.  6Tnintl91,  2.  1 
Manh.  551.  8.  C.    8  Out  Rep.  886.    7 

VOL.  I. 


Moore,  461.  1  Ring.  188.  S.  C. 

*  Barnes,  406. 

'  Prac.  Reg.  847.  2  Price,  9. 

*  8  Wils.  58.  but  see  5  Taunt  854.  where 
it  was  said  by  Mr.  Setjeani  Sett,  arguendo, 
that  the  practice  was  uniform,  to  make  these 
motions  before  the  writ  was  returned. 

i>  9  East,  528.  5  Taunt  652.  (a).  1  Chit 
Rep.  884. 

*  5  Taunt  664.  1  Ring.  65. 
k  1  Chit  Rep.  616.  (a). 

1  1  Dumt  &  Eut,  782. 

"»  Per  Cur.  M.  48  Geo.  III.  K.  B.  and 
see  7  Durnf.  &  East,  698. 

"  Anon.  M.  41  Geo.  III.  K.  B. 

«  I  Chit  Rep.  369. 

'  4  Bam.  &  Aid.  288.  but  see  6  Moore^ 
113.  8  Brod.  &  Bing.  25.  S.  C. 

'  Jntet  ISO. 

'  R.  K  6  Jac»  I.  K.  B. 
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Continuances. 


Entering  pro-  tat,  and  writs  thereupon  issuing  out  of  the  King's  Bench.  And  where  a 
a^id  statute  of  ^^  ^^  ^^^  ^^^  ^^  avoid  the  statute  of  limitations^  it  should  regularly  be 
limiutions.  entered  on  a  roll,  and  docketed,  with  the  sheriff's  return  thereto,  and  con^ 

tinuances  to  the  time  of  declaring  K  The  writ  should  be  entered  on  a  roll 
of  that  term  wherein  it  was  returnable ;  and,  in  the  King's  Bench,  it  is 
entered  in  /urc.  verba :  after  which  the  roll  proceeds  with  an  entry  of  the 
plaintiff's  appearance,  the  sheriff's  return  of  non  est  inventus,  and  con- 
tinuances of  the  process  from  term  to  term,  by>  vicecomes  non  misit  breve, 
to  the  term  of  the  declaration.  In  the  Ck)mmon  Pleas,  the  roll  merely 
contains  a  recital  of  the  writ,  with  an  entry  of  the  plaintiff's  appearance, 
and  sheriff's  return,  &c.  And  when  the  proceedings  are  thus  entered,  the 
roll  is  docketed  ^  with  the  clerk  of  the  judgments  in  the  King's  Bench, 
or  prothonotaries  in  the  Commcm  Pleas,  and  afterwards  filed  in  the  treasury 
of  the  court.  In  replying  to  a  plea  of  the  statute  of  limitations,  except 
by  original^,  the  plaintiff  should  shew  that  the  cause  was  r^ularly  con- 
tinued, by  vicecomes  non  misit  breve,  from  the  return  of  the  writ  to  the 
time  of  declaring  ^.  And  where  three  latitats  were  sued  out  at  different 
times,  for  the  same  cause  of  action,  and  the  defendant  appeared  upon  the 
second,  and  signed  a  non  pros  for  not  declaring,  the  court  ordered  the  con- 
tinuances subsequently  entered  upon  the  first,  to  be  struck  out ;  being  of 
opinion,  that  the  first  latitat  was  made  an  end  of  by  the  second ;  and  if 
it  were  not  so,  the  practice  of  the  court  is  clear  and  well  known,  that  the 
continuances  must  be  by  alias  and  pluries,  and  not  by  original  writs  of 
latitat  ^  But  the  continuances  need  not  appear  in  pleading,  to  have  been 
by  alias  and  pluries  writs':  And  in  general,  the  continuances  are  mere 
matter  of  form,  and  may  be  entered  at  any  time  s.  It  has  even  been 
holden,  that  they  may  be  made  by  the  attornies  in  their  chambers  K  And, 
in  order  to  save  the  statute  of  limitations,  it  is  sufficient  that  the  writ  be. 
sued  out,  and  the  return  indorsed  upon  it,  in  time  ;  it  not  being  necessary 
that  the  writ  should  be  delivered  out  of  the  sheriff's  office  as  returned  K 

In  penal  and  other  actions,  which  are  limited  by  statute  to  be  com- 
menced within  a  certain  time,  it  is  necessary  for  the  plaintiff  to  produce 
the  writ  at  the  trial,  or  an  examined  copy  of  it,  if  filed,  in  order  to  shew 
that  the  action  was  commenced  in  due  time,  unless  it  appear  to  have  been 
80  commenced,  on  the  face  of  the  record  of  nisi  prius.  And,  in  the  Com- 
mon Pleas,  the  production  of  a  capias  ad  respondendum,  sued  out  in  time. 


ETidenceof 
process. 


*  2  Wms.  Saund.  5  Ed.  1.  (1.)  8  Moore, 
189.  Append.  Chap.  VIII.  §  48,  9,  50.  75. 
118.  and  see  Append.  Chap.  VL  §  S8.  Chap. 
XIV.  5  7. 

*»  Append.  Chap.  VIII.  §  49.  US. 

*  Sty.  Ecp.  873.  401.  1  Wils.  167,  8. 

*  1  Show.  366.  2  Salk.  420.  S.  C.  1  Lutw. 
260.  1  Ld.  Raym.  435.  S.  C.  and  see  3 
Dumf.  &  East,  662.  3  Bos.  &  PuL  334,  5. 

*  Ben$(m  v.  Xing,  H.  25  Geo.  IIL  K.  B. 
'  4  Bam.  &  Crcs.  625.    7  DowL  &  RyL 

25«  S.  C. 


'  Bates,  qui  tarn,  v.  Jenkinton,  R.  24  Geo. 
III.  K.  B.  6  Dumf.  &  East,  257. 6ia  S.  C 
cited.  7  Dumf.  &  East,  618.  and  tee  6 
Moore,  525.  3  Brod.  &  Bing.  212.  S.  C.  1. 
Bing.  324.  5  Bam.  8c  Cres.  341.  8  DowL 
8c  Ryl.  270.  S.  C.  Anie,  27.  (i)- 

^  1  Sid.  53.  60.  and  see  2  Salk.  590.  2 
Wms.  Saund.  5  Ed.  1.  (1). 

>  5  Bam.  8c  Aid.  489.  and  tee  6  Moore^ 
525.  3  Brod.  &  Bing.  212.  S.  C  1  Bing. 
324.  5  Bam.  &  Crei.  341.  Ante,  87.  (i). 
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is  deemed  sufficient  for  that  purpose  *.  But  if  the  writ  was  not  sued  out 
till  after  the  time  prescribed^  though  by  relation  it  would  be  within  the 
time,  the  plaintiff  will  be  nonsuited  ^.  If  there  be  only  one  writ,  the 
plaintiff  may  give  it  in  evidence,  without  shewing  it  to  be  returned  ^. 
And  if  the  declaration  appear,  on  the  &ce  of  the  record,  to  have  been  de- 
livered or  filed  within  the  time  allowed  by  the  rules  of  the  court  for  de- 
claring, it  ia  sufficiently  connected  with  the  writ  ^ ;  if  not,  other  evidence 
is  necessary  to  connect  them.  And,  in  the  Common  Pleas,  if  the  issue  be 
made  up  of  a  term  subsequent  to  that  allowed  by  the  rules  of  the  court 
fiir  declaring,  the  plaintiff  must  shew  that  the  declaration  was  delivered 
or  filed  within  that  time  *.  Where  there  are  two  writs,  the  court  will 
presume  that  the  plaintiff  proceeded  on  the  last,  unless  he  can  connect 
them,  by  shewing  the  first  to  be  returned^;  for  until  that  be  done,  the 
eoort  18  not  in  possession  of  the  cause,  so  as  to  award  an  alias  or  pluries 
tot  bringing  the  defendant  into  court  k.  But  where  the  debt  was  paid  after 
a  pimries  writ  issued,  the  defendant  was  not  allowed  to  object  at  the  trial, 
that  the  latUat  was  not  returned ;  for  at  any  rate,  if  the  pluries  writ  had 
been  the  oonunencement  of  the  action,  it  was  only  an  irregularity,  which 
though  a  ground  for  applying  to  the  court  to  set  aside  the  proceedings,  yet 
having  been  once  waived,  could  not  afterwards  be  objected  to  K  Where 
cue  writ  was  produced  at  the  trial,  and  three  declarations  against  the 
jnincipal  and  his  bail,  to  shew  that  certain  actions  had  been  brought  against 
Aem,  and  three  allocaturs  of  the  costs  taxed  in  the  same  actions  were  also 
put  in  and  proved ;  this  was  deemed  sufficient  evidence  of  three  actions 
having  been  brought,  and  of  the  costs  having  been  taxed  therein  ^ 

To  prove  the  issuing  of  a  writ,  in  an  action  against  an  attorney  for 
practising  without  a  certificate,  it  is  not  sufficient  to  prove  the  precipe  by 
the  filacer's  book,  and  to  give  notice  to  the  party  to  produce  it ;  but  it 
should  also  be  shewn  that,  after  the  return,  the  treasury  was  searched,  and 
no  sudi  writ  found,  and  that  it  was  in  the  party's  hands,  who  had  notice 
to  produce  it '^. 

*  S  Wns.  465.  III.  K.B,  per  BuBer,  J.   6  Durnt  &  East, 

«  BoL  Ai.  Pru  195.  617.  2  Bos.  &  Pul  157«  14  East,  491.  and 

*7Dunif:&£ast,6.  2  Bos.&PuL  157.  see  6  Taunt  142,3.  I  Marsh.  498,  9.  S.  C. 

and  see  4  Taunt  555.   6  Taunt  142,  S.    1  «  7  Mod.  8.   1  Lutw.  260.    1  Ld.  Raym. 

Marsh.  400,  9.  S.  C.  435.  S.  C.  2  Ld.  Raym.  883.  Willes,  255. 

'4TBiiiit  555.  andsee6Taunt  144.    1  *>  7  East,  536. 

Msth.  499,  500.  B.  C.  *  11  Pricey  235.  250.  270,  71. 

«  6  Tumt  141.  1  Marsh.  497.  S.  C.  ^  i  Esp.  Hep.  160. 
'  Baiegt  qui  tam,  ▼.  Jenkiman,  £•  24  Oeo, 
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CHAP.  IX. 


Proceedings  on 
mesne  process, 
against  the  per- 
son. 


Prerious  to,  and 
on  Stat.  ISXSeo. 
I.  c  29. 


Of  the  Proceedings  on  mesne  Process,  against  tlie 
Person  of  the  Defendant  ;  and  of  (lie  Service  of  a 
Copy  of  Process,  not  bailable  ;  and  the  Notice  to 
appear  thereto. 

X  HERE  are  two  ways  of  proceeding  upon  mesne  process  against  tbe 
person  of  the  defendant,  whether  the  action  be  commenced  by  original 
writ,  bill  of  Middlesex  or  latitat,  capias  quare  clausum  fre^,  &c  or  oi- 
tachment  of  privilege ;  first,  by  service  of  a  copy  of  the  process ;  and 
2dly^by  arrest. 

Before  the  making  of  the  statute  12  Geo.  I.  c  29.  a  defendant  might 
have  been  arrested,  upon  process  against  the  person,  in  civil  actions,  for 
any  sum  of  money  however  trifling,  or  to  any  amount  however  considerable, 
without  any  affidavit  of  its  being  due.  To  remedy  which,  it  was  enacted 
by  the  above  statute,  (amended  by  the  5  Geo.  II.  c.  27*  made  perpetualbj 
the  21  Geo.  II.  c.  3.  and  extended  to  inferior  courts  by  the  19  Geo.  III. 
c.  70.  §  2.)  that  "  in  all  cases,  where  the  cause  of  action  shall  not  amount 
to  the  sum  often  pounds  or  upwards,  and  the  plaintiflTor  plaintiffs  shall 
proceed  by  way  of  process  against  the  person,  he  she  or  they  shall  not 
arrest,  or  cause  to  be  arrested,  the  body  of  the  defendant  or  defendants ; 
"  but  shall  serve  him  her  or  them  personally,  within  the  jurisdiction  of 
'^  the  court,  with  a  copy  of  the  process ;  upon  which  shall  be  written  an 
"  English  notice  to  such  defendant,  of  the  intent  and  meaning  of  such 
"  service ;  for  which  no  fee  or  reward  shall  be  demanded  or  taken :  pro- 
*<  vided  nevertheless,  that  in  particular  franchises  and  jurisdictions,  the 
proper  officer  there  shall  execute  such  process.  And  that  in  all  cases, 
where  the  plaintiff's  cause  of  action  shall  amount  to  the  sum  of  tern 
pounds  or  upwards,  an  affidavit  shall  be  made  and  filed  of  such  cause 
of  action ;  which  affidavit  may  be  made  before  any  judge  or  commis* 
sioner  of  the  court  out  of  which  such  process  shall  issue,  authomed  to 
"  take  affidavits  in  such  court,  or  else  before  the  officer  who  shall  issue 
such  process,  or  his  deputy ;  which  oath  such  officer  or  his  deputy  are 
empowered  to  administer ;  and  for  such  affidavit  one  shilling  shall  be 
paid,  and  no  more :  and  the  sum  or  sums  specified  in  such  affidavit, 
*'  shall  be  indorsed  on  the  back  of  such  writ  or  process  * ;  for  whidi  snm 
*'  or  sums,  so  indorsed,  the  sheriff  or  other  officer,  to  whom  such  writ  or 
^'  process  shall  be  directed,  shall  take  bail,  and  for  no  more."    This  part 

■  Append.  Chap.  Vll.  §  8.  Chap.  Vlll.  §  28.  89.  o3- 
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«>f  the  statute,  we  have  seen  ^,  is  merely  director  if  to  the  sheriff;  and  does 
not  avcud  the  process,  where  the  sum  sworn  to  is  not  indorsed  upon  it. 
But  the  statute  is  express,  that  the  affidavit  must  be  filed,  before  the  writ 
issues  ^.  And  '*  if  any  writ  or  process  shall  issue  for  the  sum  of  ten 
"  poands  or  upwards,  and  no  affidavit  and  indorsement  shall  be  made  as 
*'  aforesaid,  the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest  the  body 
^'  of  the  defendant  or  defendants,  but  shall  proceed  in  like  manner  as  is 
*'  directed  by  the  statute  12  Geo.  I.  c.  29.  in  cases  where  the  cause  of 
'*  action  does  not  amount  to  the  sum  of  ten  pounds  or  upwards." 

And,  by  a  late  act  of  parliament  S  "  no  person  shall  be  held  to  special  By  sut  7  &  8 
**  bail,  upon  any  process  issuing  out  of  any  court,  where  the  cause  of  ac- 
**  tion  shall  not  have  originally  amounted  to  the  sum  of /n;en(^  pounds  or  up- 
'^  wardsy  over  and  above  and  exclusive  of  any  costs  charges  or  expences  that 
"  may  have  been  incurred,  recovered  or  become  chargeable,  in  or  about  the 
^  suing  for  or  recovering  the  same,  or  any  part  thereof :  And  that  in  all 
cases  where  the  cause  of  action  shall  not  amount  to  twenty  pounds  or 
i^p'WBrdsy  exclusive  of  such  costs  charges  and  expences  as  aforesaid,  and 
the  plaintiff  or  plaintiffs  shall  proceed  by  the  way  of  process  against 
the  person,  he  she  or  they  shall  not  arrest,  or  cause  to  be  arrested,  the 
"  body  of  the  defendant  or  defendants ;  but  shall  serve  him  her  or  them 
personally,  within  the  jurisdiction  of  the  court,  with  a  copy  of  the  pro- 
eess  and  proceedings  thereupon,  in  such  manner  as  by  the  said  act  of 
the  iwdfth  year  of  the  reign  of  his  late  majesty  king  George  the  first 
**  is  provided,  in  cases  where  the  cause  of  action  shall  not  amount  to  ten 
^  pounds  or  upwards  in  any  superior  court,  or  to  fortt/  shillings  or  up- 
"  rads  in  any  inferior  court."  But  the  statute  51  Oeo.  III.  c.  124  §  1. 
did  not  avoid  the  plaintiff's  proceedings  and  judgment,  by  reason  of  his 
havii^  arrested  the  defendant  for  a  sum  exoeeding^^een  pounds,  when  he 
leoovered  less  than  that  sum  ^.  And  where  the  defendant  pleaded,  that 
the  plaintiff  had  sued  out  a  writ  against  him  by  a  wrong  name,  under 
whidi  he  was  arrested,  and  allowed  to  go  at  large  by  the  sheriff,  and  that 
the  writ  was  afterwards  altered,  by  inserting  the  real  name  of  the  de-  "* 
Cendant,  onder  which  he  was  again  arrested,  without  any  fresh  affidavit 
of  ddit,  as  required  by  the  statute,  the  plea  was  holden  to  be  bad,  on  spe- 
cial demnrrer ;  as  it  did  not  go  to  the  merits  of  the  action,  and,  if  true, 
the  defiendant  should  cither  have  «pleaded  in  abatement,  or  moved  to  set 
aside  the  proceedings  for  irregularity  *.  It  is  curious  to  remark  the  Changes  in  law 
dianges  which  the  law  of  arrest  has  undergone  at  different  periods.  An- 
ciently, as  no  capias  lay,  an  arrest  was  not  allowed,  except  in  actions  of 
trespass  vi  et  armis :  afterwards,  an  arrest  was  introduced,  with  the  capias, 
in  other  actions :  and  now,  by  the  operation  of  the  before-mentioned  sta- 
tutes, an  arrest  cannot  be  had,  in  the  only  action  wherein  it  was  formerly 
sDowed. 
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159.  Geo.  III.  c.  101.  but  which  had  expired  bc- 

^  S  Keo.  S7i.  fore  the  passing  of  the  7  &  8  Geo.  IV.  c.  71. 
•  7  &  8  Geo.  IV.  c.  71.  §  1.  and  tee  sUL  *>  7  Taunt.  435.  I  Moore,  181.  S.  C 

^l  6wr  UL  c.  1S4.  $  1.  continued  b>'  57  *"  5  Moore,  168. 
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These  statutes  however,  except  so  fkr  as  they  prohibit  the  holding  to 
bail  for  causes  of  action  under  twenty  pounds,  are  not  directly  restrictive 
of  any  authority  antecedently  exercised  by  the  courts,  in  respect  to  the 
holding  to  bail ;  but  of  the  act  of  the  plaintiff  only  *.  And  as  the  prac- 
<»urt  oHudce's  ^^  ®^  ^®  courts,  anterior  to  the  statutes,  appears  to  have  been,  to  re- 
order, on  affida-  ceive  affidavits  sworn  out  of  England,  and  verified  here,  for  the  ptirpoee  of 

making  orders  thereupon,  to  hold  defendants  to  special  bail^;  so  this 
practice,  not  being  inconsistent  with  the  letter  of  the  statute  12  Geo.  I^ 
c.  29.  has  prevailed  ever  since :  and  accordingly  it  is  now  settled,  that  the 
defendant  may  be  arrested,  under  an  order  of  the  court  or  a  judge,  upon 
an  affidavit  made  out  of  England,  and  verified  here,  as  well  where  the  af<* 
fidavit  is  made  abroad,  out  of  his  majesty's  dominions,  before  some  ma-* 
In  Irdand,  and    gistrate  or  person  of  competent  authority  there,  as  where  it  is  made  before  a 

judge  or  other  person  authorized  to  take  affidavits  in  Ireland  znd  Scotland  ^i 
In  action  for  And  on  similar  grounds,  though  the  plaintiff  is  prohibited  by  the  statutes 
gen     aamaget.  ^^  arresting  the  defendant  upon  his  own  affidavit  only,  in  an  action  for 

general  damages,  as  in  assumpsit  or  covenant  to  indemnify,  &c.  or  in  an 
action  for  a  tort  or  trespass,  yet  the  court  or  a  judge  is  not  restrained 
thereby,  but  may  make  a  special  order  upon  such  affidavit,  for  heading  the 
defendant  to  special  bail  ^.  In  trespass  for  the  mesne  profits,  after  a  re* 
covery  in  ejectment,  the  action  is  bailable  or  net,  at  the  discretion  of  the 
court  or  a  judge :  and  when  an  order  for  bail  is  made,  the  recognixanoe  la 
usually  taken  in  two  years  value  of  the  premises ;  but  this  is  also  discre- 
tionary®. 

There  are  three  cases  provided  for  by  these  statutes ;  first,  where  the 
cause  of  action  does  not  amount  to  twenty  pounds ;  secondly,  where  it 
amounts  to  twenty  pounds  or  upwards,  and  no  affidavit  is  made  thereof; 
thirdly,  where  it  amounts  to  twenty  pounds  or  upwards,  and  there  is  an 
Service  of  copy    tffidavit  made  and  filed  of  the  cause  of  action  ^     In  the  two  first  cases^^ 
process.  ^^  process  against  the  person  is  not  bailable  8;  and  the  defendant  can- 

not be  arrested  thereon,  but  must  be  personally  served  with  a  copy  of  it; 
Notice  to  appear  on  which  there  must  be  written  an  English  notice,  of  the  intent  andmean-i 

ing  of  such  service  ^ ;  which  in  effect  reduces  it  to  a  mere  summons  K 
This  notice  (which  is  only  necessary  on  the  copy  of  the  process  served^ 
and  need  not  be  on  the  writ  itself  S)  is  required  by  the  statutes^  where 
the  cause  of  action  amounts  to  twenty  poimds  or  upwards,  and  no  affidavit 


Cases  provided 
for  by  the  above 
statuti^ 


necessaiy. 


■  8  East,  870. 

*»  8  Mod.  328.  Barnes,  466.  but  see  2  Str. 
1209.  2  Bur.  656. 

^  8  East,  364.  And  see  the  statute  55 
Geo.  III.  c  157.  for  empowering  the  courts 
of  law  and  equity  in  Ireland,  to  grant  com- 
missions for  taking  affidavits  in  all  parts  of 
Great  Britain;  Bomra  v.  Besesti,  M.  24 
Geo.  III.  K.  B.  Brown  v.  Phepoe,  H.  24 
Geo.  III.  K.  B.  Vog/u  v.  Elgin,  H.  38  Geo. 
IILK.B.  1  ChiL  Rep.  468.  4  Baniv& 
Cres.  886.  7  Dowl  &  RyL  478.  S.  C. 


«  Pair,  172. 

*  Barnes,  85.    1  Sel.  Pr.  8  Ed.  96.    Ad. 
Eject.  2  Ed.  329. 

f  Prac.  Reg.  350. 

'  This  is  frequently  called  common  or 
viceable  process;  though  the  term 
seems  more  properly  confined  to,  the  bill  qf . 
Middlesex  or  latitat,  &c.  without  the  dauae 
of  ac  etiam, 

^  Append.  Chap.  IX.  §  1, 1^  3. 

*  Cowp.  455. 

k  9  East,  528,  9. 
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18  made  diereof,  u  well  as  where  it  does  not  amount  to  twenty  pounds  *. 
And  it  must  be  directed  to  the  defendant  ^  ;  for  if  his  name  be  not  pre*  Diiection  of. 
ixed  thereto^  the  process  is  irregular^  and  may  be  quashed  on  motion* 
The  notice  should^  it  seems^  be  directed  to  the  defendant  by  his  christian.  Form  of. 
as  well  as  surname  ^ ;  and  require  the  defendant  to  appear  at  the  return 
of  the  process  ^ :  and  where  the  process  is  returnable  on  a  general  return 
day,  as  in  the  Common  Pleas",  or  King's  Bench  by  original  ^  or  on  a'^tio 
mnus  in  the  Exchequer  ^,  it  should  require  him  to  appear  on  the  return 
day,  though  it  happen  on  a  Sunday  ^,  and  not  on  the  quarto  die  post  of  the 
retom  of  the  process.  In  the  King's  Bench,  a  notice  requiring  the  de- 
ftndsnt  to  appear  on  Friday,  instead  of  Saturday,  the  sixth  of  November, 
tt  irr^nlar  K  And  so,  in  the  Common  Pleas,  where  a  writ  was  tested  on 
the  twelfth  of  February,  returnable  in  Jvfteen  days  of  Easter,  being  the 
fifih  of  April,  and  in  the  notice  to  appear,  the  return  day  was  stated  to  be 
^Jifth  of  February,  instead  of  Hiejifth  of  April,  the  court  held  this  to 
be  irregular,  and  set  aside  the  proceedings  K  But  it  is  not  necessary  that 
the  year  should  be  stated  in  the  notice,  in  words  at  length ;  it  being  suf- 
ficient to  set  out  in  figures  K  If  there  be  no  notice  to  appear  ^,  when  ne-  Want  of. 
oesntry,  or  the  notice  be  not  properly  directed",  &c.  the  defendant  may 
more  the  court  to  set  aside  the  proceedings.  But  any  trifling  informality  Informalitj  in. 
in  the  notice,  as  setting  down  the  day  of  the  month  on  which  the  defend- 
ant is  to  appear,  without  saying  instant,  next,  or  specifying  the  year,  or 
mentioiiing  an  impossible  year,  will  not  invalidate  it  °. 

The  copy  of  process,  to  be  served  on  the  defendant,  must  be  a  copy  of  Co|>y  of  what 
mtk  process  as  he  might  have  been  arrested  upon,  before  the  statute  13  J[^^  ""*^  ** 
Geo.  I.  c.  29. :  and  therefore,  where  the  proceedings  are  by  original,  he 
dioald  be  served  with  a  copy  of  the  capias,  and  not  of  the  original  writ  of 
or  attachment  p  :  and  a  complete  copy  of  the  whole  process  must 


*  7  DtttnC  &  Eatt,  SSI.  Barnes,  i04. 
Fr.  Reg.  349.  Cut.  Pr.  C.  P.  100.  liS.  1 
Sd.  F^.  8  Ed.  74^  6.  but  see  1  Wils.  22. 


^Ktiynge,  181.  1  Wils.  104.  Doe  v. 
JUbwm  4*  another,  H.  24  Geo,  III.  K.  B. 
Banes,  409.  1  H.  Blac.  100.  2  Bos.  &  PuL 
38.  and  see  1  Qnt.  Rep.  500.  Id,  601.  in 
noCif  ;  but  see  2  Chit.  Rep.  356,  6. 

• ▼.  Snow,  E.  57  Geo. III.  K.B. 

1  Chit  Rep.  806.  and  see  1  Chit.  Rep.  600. 
MdOLmniKu;  butsee2  Chit  Rep.S66,6. 

* V.  l&mton,  T.  48  Geo.  III.  K. 

B.    Banies,  298,  4.   2  Bos.  &  PuL  340.   2 
Friec^9. 

*  Barnes,  898.    Cas.  Pr.  C  P.  02.  S.  C. 

2  Boi.  &  BiL  340.  but  see  1  H.  Blac  630. 
Mmb,  contra. 

'3  Bur.  1600. 

'  I  Yomgt  &  J.  9.  , 

*  Cu.  F^.  a  F.  98. 97, 8.  Pr.  Reg.  346, 


7.  Barnes,  293,  4.  S.  C.  NoUce,  H.  7  Geo. 
II.  C  P.  3  Bur.  1600. 

»  1  Chit  Rep.  616. 

k  2  Moore,  214.  8  Taunt  263.  S.  C 

>4Maule&SeL336.;>frAi^,J.  K.B. 
1  Marsh.  660.  (a).  677.  6  Taunt  333.  C. 
P.  1  Chit  Rep.  386.  tftnofu. •  2ChitRep. 
366.  but  see  id.  238.  I  Maule  &  Set  119. 
6  Taunt  661.  1  Marsh.  272.  S.  C.  6  Taunt 
6.  1  Marsh.  403.  S.  C  contra, 

»  Cas.  Pr.  C.  P.  100.  2  Str.  1072,  9 
East  628. 

■  Kelynge,  18J.  1  Wils.  104.  Barnes, 
409.  1  H.  Blac  100.  2  Bos.  &  PuL  38.  8 
Price,  9.  1  Chit  Rep.  600. 

°  2  Str.  1233.  Barnes,  426.  Per  Cw.  K 
21  Geo.  III.  K.  B.  1  Taunt  424.  8  Bam. 
&  Aid.  642.  1  Chit  Rep.  384.  S.  C  Id. 
616.  (a). 

'  Barnes,  406.  410. 
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In  county  pak- 
tine. 


By  whom. 


When. 


Whcro» 


Hovr. 


be  served  ^  But  where  the  defendant  is  in  a  ooonty  polatiiie^  he  should 
be  served  with  a  copy  of  the  process  issuing  out  of  the  superior  courts  and 
not  of  the  mandate,  firom  the  officer  to  whom  it  is  directed^.  And>  in  the 
Exchequer^  a  variance  in  the  body  of  the  copy  of  process^  from  the  writ 
itself^  is  fatal^  and  subversive  of  the  process^  and  subsequent  proceedings*^^ 
The  copy  of  the  process  may  be  served  by  the  sheriff  or  his  officers^  (except 
in  ][tarticular  franchises^  having  the  return  of  writs>)  or  by  any  one  elae^, 
provided  he  be  able  to  examine  the  copy  with  the  original^  'so  as  to  swear 
(if  necessary,)  to  the  service.  In  particular  franchises  and  jurisdictions^ 
the  proper  officer  there  should  execute  the  process  *.  The  court  will  not 
allow  the  copy  of  a  writ  to  be  amended,  so  as  to  make  the  service  good'. 

Formerly,  a  copy  of  the  process  must  have  been  served  on  the  defendant^ 
before  the  return  day  s ;  but  now  it  is  holden,  that  service  at  any  time, 
even  ^fter  the  rising  of  the  court,  on  the  return  day,  is  sufficient^.  And 
it  may  be  served  at  any  hour,  however  late,  at  night ;  process  not  being 
within  the  rule  of  court  as  to  service  of  notices,  &c.  before  ien  o'dodc  '• 
In  the  Exchequer,  we  have  seen  \  service  of  a  writ  on  Candlemas  day,  is 
deemed  good  service.  In  the  King's  Bench,  a  bill  of  Middlesex  must  not 
be  served  in  London,  or  elsewhere  out  of  the  county  of  Middlesex '  /  nor 
whilst  the  defendant  is  attending  his  cause  at  the  sittings™ :  And  a  latUat 
cannot  r^ularly  be  served  in  any  other  county  than  that  to  the  sheriff  of 
which  it  is  directed  °.  So,  in  the  Common  Pleas,  a  capias  directed  into 
one  county,  cannot  be  r^ularly  served  in  another,  although  it  happen  that 
the  same  officer  is  filacer  for  both  counties^ :  And  a  capias  directed  into 
Kent,  cannot  be  well  served  in  the  Cinque  ports  ^,  or  city  of  CanterlwrjfK 
But  where  there  is  any  dispute  as  to  the  boundaries  of  the  county,  the 
courts  will  not  determine  it  on  motion  4:  And,  in  order  to  set  aside  ^kt 
service  of  a  writ  in  a  wrong  county,  there  must  be  a  positive  affidavit,  ia 
the  King's  Bench,  shewing  that  there  could  be  no  dispute  as  to  the  boun- 
daries '.    On  serving  the  copy,  it  is  not  necessary,  though  usual,  to  shew 


*  Pr.  Reg.  S64.  Barnes,  405.  S.  C. 

t>  2  Bumi^  K.  B.  318.  327.  337.  396. 
Pr.  Reg.  344.  Barnes,  406. 

*  1  Price,  246.  but  see  7  Moore,  369.  1 
Bing.  66.  S.  C. 

'  Pr.  Reg.  345.  Cas.  Pr.  C.  P.  34.  S.  C. 

*  Stat  6  Geo.  II.  c.  27.  §  3.  but  see  Cas. 
Pr.  C.  P.  96.  Pr.  Reg.  346.  Barnes,  404. 
S.C. 

f  Sutherland  v.  Tubbs,  M.  66  Geo.  III. 
K.  B.  1  Chit  ^ep.  320.  (a). 

*  Barnes,  416.  424. 

»  2  Bur.  812.  1  Dumf.  &  East,  192.  Pr. 
Reg.  362.  2  Wils.  372.  1  H.  Blac.  222.  3 
Taunt  404,  8  Taunt  127.  1  Moore,  673. 
a  C.  1  DowL  &  Ryl  172. 

*  2  Chit  Rep.  367.  1  DowL  8c  Ryl.  172. 
K.  B.  7  Moore,  368.  I  Bing.  66.  S.  C. 
C.  P. 


k  AnUt  66. 

1  Doug.  384.  1  Dumf.  &  East,  187.  1 
Esp.  Rep.  42. 

■  2  Str.  1094. 

"  4  Maule  &  SeL  412.  1  Chit  Rcpw  IX 
(c).  333.  (a),  but  see  Doug.  384.  1  DuniL 
&  East,  187.  6  Dumf.  &  East,  74.  8  DunC 
&  East,  236.  sem6.  contra, 

°  7  Taunt  233.  2  Marsh.  660.  &  C.  and 
see  2  New  Rep.  C.  P.  167.  1  Manfa.  9.  1 
Moore,  299.  1  Chit  Rep.  16.  (c). 

^  11  Price,  122. 

">  1  Wils.  77.  Doug.  384.  1  Duni£  & 
East,  187.  4  Maule  &  SeU  412.  and  ace  II 
Price,  122. 

'  1  Chit  Rep.  14.  and  see  id.  3SS.  S 
Barn.  &  Cres.  168.  4  DowL  &  RyL  738. 
S.C. 
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tlie  origmml  fmben^  unless  demanded  ^ :  But  if  a  defendant,  at  the  time 
he  is  served  with  a  copy  of  process,  in  the  King's  Bench,  demand  to  see 
the  origiBal,  and  is  refused,  the  service  is  irr^ular  ^.  And  where  the  de- 
fendant was  served  with  a  copy  of  a  capias,  and,  a  quarter  of  an  hour  after- 
wards, demanded  to  see  the  original,  which  was  refused  by  the  officer,  the 
coiirt  of  Common  Pleas  set  aside  the  service  and  subsequent  proceedings  ^. 
If  the  defendant  refuse  to  accept  a  copy  of  process,  it  may  be  left  in  his 
kouae  *  ;  or,  if  he  lock  himself  in,  it  may  be  put  through  the  crevice  of  his 
door  '  ;  or,  in  the  Common  Pleas,  it  seems  that  if  he  keep  out  of  the  way, 
to  avoid  being  served,  it  may  be  sent  him  in  a  letter  by  the  post  8 :  But 
sending  process  by  the  post,  in  a  letter,  which  the  defendant  refuses  to 
receive,  is  not  good  service ;  although  the  refusal  may  have  been  wilful, 
sod  aooompanied  with  a  long  avoidance  of  service  ^*  And  where  the  de- 
findant,  on  being  served  with  a  copy  of  process  by  the  name  of  John, 
observed  his  name  was  Nicholas,  upon  which  the  person  who  served  it  was 
about  to  alter  the  name,  when  the  defendant  said,  '^ never  mind;  I  am  the 
and  will  take  care  of  it ; "  the  court  notwithstanding  held,  that  the 
was  irregular,  and  set  it  aside,  but  without  costs  K  If  a  laliiai  has  On  wrong  per- 
becB  served  by  mistake  on  a  wrong  person,  the  right  person  may  after-  '^ 
wardb  be  served  with  an  alias  capias  issued  thereon  ^. 
In  a  Joint  action  against  two  or  more  defendants,  each  of  them  must  be  In  joint  action. 


a  copy  of  the  process  K   But,  in  an  action  against  husband  and  Against  hiubond 

vifie,  H  is  deemed  sufficient  to  serve  the  husband  only  ™.    Whenever  the  t!|._7!  ^. 

^^  ^  Mutake  in  copy 

'  '    "    It  would  take  advantage  of  a  mistake  in  the  copy  of  process,  or  of  proceu,  &c 


iMitioe  to  appear  thereto,  he  must  produce  the  copy  served,  and  swear  that 
be  was  served  with  no  other  *>.    And  where  there  is  an  insularity  in  the  Irregularity  in 
Dotioe  to  appear  to,  or  service  of  process,  the  rule,  we  have  seen  °,  should  ^^  *®  *PP«*f» 
be  to  set  aside  such  service,  and  not  the  process  itself. 

If,  ufcn  the  service,  the  defendant  speak  contemptuous  words  of  the  Attachment,  for 
eoirrf,  or  its  process,  he  is  liable  to  an  attachment.    And  where  the  words  ^^^^"^rt 
are  spoken  of  the  court,  the  attachment  issues  in  the  first  instance  p  ;  for  ^  iti  proceai. 
it  would  be  to  no  purpose  to  grant  a  rule  to  shew  cause,  which  would 
probably  expose  the  court  to  further  insult  4.  But  the  court  will  not  grant 
an  attachment,  for  violent  or  contemptuous  behaviour,  after  service  of  the 
piooesa '.    It  has  been  doubted,  whether,  when  contemptuous  words  are 
sworn  to  by  one  person  only,  the  rule  should  be  absolute,  or  only  to  shew 

*  S  Str.  877.  BuwB,  808.  422.  >  1  Chit.  Rep.  S19. 

^  Cat.  temp,  Hardw.  158.  ^  2  Bam.  &  Crei.  95.    3  DowL  &  RyL 

*  2  Bam.  &  Crci.  761.    4  DowL  &  RyL      254.  S.  C. 

317.  &  a  iPr.Reg.  S51. 

'5  Mooic^  162.  '^  Barnes,  406.  412.  Pr.  Reg.  351.  S.  C 

*  Bamei,  278.  Bates,  qui  tarn,  v.  Maddk-  *  Barnes,  206.  and  see  1  Ken.  374. 
4M,  H.  28  Geo.  IIL  K.  B.  and  see  7  DowL  '>Ante,l6U 

A  RyL  28SL  ^  6  Mod.  43.     1  Salk.  84.     1  Str.  185. 

'  Cat.  Pr.  a  P.  108.    Pr.  Reg.  354.  Say.  Rep.  47.  R.  T.  17  Geo.  III.  K.  B. 

Barac^  405.  &  C  and  see  Barnes,  422.  *<  1  Salk.  84. 

*^  TanoL  186.  1  Marsh.  8.  S.  C.  '  1  Brod.  k  Bing.  24.  4  Moore,  147. 

*8fiiag.44S. 
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cauM  * ;  the  rule  in  Chancery  requiring  two  affidavits^  to  deprive  the  part]f 
of  the  benefit  of  shewing  cause ;  and^  in  the  King's  Bencfa^  the  rule  is  only 
to  shew  cause^  when  the  words  are  spoken  of  its  process  \ 

*  2  Str.  1068.  the  street,  &c  and  the  court  said,  that  on 
^  Say.  Rep.  114.  In  the  case  of  ^(/amjon  a  return  by  the  sherifi)  the  rule  for  an  at- 
V.  Gibson,  H.  27  Geo.  III.  K.  B.  an  atuch-  tachment  iras  absolute  in  the  first  instance ; 
ment  Fas  moved  for  against  the  defendant's  but  on  affidavits,  the  party  must  have  an  op- 
wife  and  daughter,  for  treating  the  process  of  portunity  of  answering, 
the  court  with  contempt,  by  throwing  it  into 
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CHAP.  X. 


C(f  the  Arrest^  v:pon  bailable  Process. 

In  treatiiig  of  the  law  of  arrest^  it  is  proposed  to  consider^  firsts  for  what  Arrest 
cause  of  action  it  is  allowed ;  2dly^  the  affidavit  to  hold  to  bail ;  ddly, 
what  persons  may^  or  may  not  be  arrested ;  and  lastly^  by  whcmi^  and 
under  what  authorityj  when^  where>  and  in  what  manner  the  arrest  may 
be  made. 

When  the  cause  of  action  amounts  to  imtfdy  pounds  or  upwards^  and  When  allowed 
an  affidavit  thereof  is  made  and  filed  according  to  the  statutes^  the  process  fo/i^£^u^ 
11  hailable;  and  the  defendant  may  in  general  be  arrested^  and  holden  to 
qiedal  baiL     But  where  the  plaintiff^  having  a  debt  due  to  him  under  an 
airestaUe  sum,  procured  a  promissory  note  to  be  indorsed  to  him  by  another 
creditor^  for  the  purpose  of  holding  the  defendant  to  special  bail^  the  court, 
CMMadering  this  as  a  practice  to  evade  the  statute,  discharged  the  defendant 
oat  of  custody,  on  filing  common  bail  *.     And,  by  the  statute  7  &  8  G^eo.  In  Wakh  or 
IV.  c  71.^  "  no  sheriff  or  other  officer,  within  the  principaHty  of  WaUsy  or  ~"°*y  P*"**^ 
"  the  counties  palatine  of  Chester,  Lancaster  or  Durham,  shall,  upon  fmy 
"  mesne  process  issuing  out  of  his  majesty's  courts  of  record  at  Westmin' 
*'  ster,  arrest  or  hold  any  person  to  special  bail,  unless  such  process  shall 
"  be  duly  marked  and  indorsed  for  bail,  in  a  sum  not  less  than  Jiflif 
"  pounds." 

With  respect  to  the  cause  of  action,  it  is  a  rule,  that  where  there  is  a  When  debt  ii 
certain  debt  to  the  amount  of  twenty  pounds,  or  damages  to  that  amount  ^J^j^y  ^ 
which  may  be  reduced  to  a  certainty,  as  in  assumpsit  or  covenant  for  the  reduced  to  a  cer- 
payment  of  moneys  the  defendant  may  be  arrested,  as  a  matter  qf  course, 
OQ  an  affidavit  shortly  stating  the  cause  of  action.  And  he  might  formerly  In  trover^  or  de- 
have  been  arrested  in  like  manner,  in  an  action  of  trover  <*,  or  detinue;  for    *^*^* 
these  were  considered  as  being  more  properly  actions  of  property,  than  of 
lorL    But  where  the  defendant,  being  a  custom-house  officer,  was  arrested 
in  an  action  of  trover,  brought  against  him  for  seizing  goods,  and  it  ap- 
peared by  affidavit  that  there  was  a  reasonable  foundation  for  the  seizure, 
that  the  goods  were  deposited  in  the  king's  warehouse,  and  that  the  de-> 

*  1  Keo.  871.  old  debt,  cannot  hold  the  defendant  to  bail 
^  $  7.  and  tee  Stat.  11,  12  W.  III.  c.  9.       thereon  by  affidavit,  as  for  so  much  money 

$  2.  8  Str.  1102.  paid  for  his  use.    S  East,  169. 

*  Barnes,  79,  80.  108.  But  one  who  b^  <i  6  Mod.  14.  Barnes,  80.  2  Str.  11^2. 
cme  suety  fat  the  defendant,  beforo  his  1  Wils.  2S.  S.  C.  1  WUs.  835.  Say.  Rep. 
discharge  under  an  tnsolTent  d^tor*s  act,  and  53.  S.  C.  and  see  Cowp.  529.  Append.  Chap. 
was  aftenrardi  obliged  to  give  a  new  security  X.  §  82,  &c. 

hy  bond  md  vinant  oC  attomeyi  &c.  for  the 
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When  not  al- 
lowed, without 
special  order. 


For  sum  certain, 
&c. 


In  debt  on  sta- 
tute. 


FOR  WHAT   CAUSE  OF  ACTION 

fendant  had  used  due  diligence  in  proceeding  towards  a  condemnation  in 
the  Exchequer^  the  court  ordered  common  bail  to  be  accepted*.  And  by 
a  late  rule  ^,  in  all  the  courts^  "  no  person  can  be  held  to  special  bail^  in  an 
action  of  trover  or  detinue,  without  an  order  made  for  that  purpose  by  the 
Lord  Chief  Justice^  or  one  of  the  judges." 

On  the  other  hand>  where  the  damages  are  altogether  uncertain  S  as  in 
assumpsit  or  covenant  to  indemnify,  &c.  or  in  actions  for  a  tort  or  trespass  ^^ 
there  can  be  no  arrest,  without  a  special  order  of  the  court  or  a  judge  % 
on  a  full  affidavit  of  the  circumstances  ^;  for  it  would  be  unreasonable  that 
the  defendant  should  be  arrested,  for  what  damages  the  plaintiff  fancies 
he  has  sustained,  and  is  pleased  to  swear  to.  And  it  is  not  usual  to  grant 
a  special  order,  except  where^  there  has  been  an  outrageous  battery  or  may* 
hem  ?,  or  the  defendant  is  about  to  quit  the  kingdom.  An  affidavit  sta- 
ting that  *^  the  defendant  was  indebted  to  the  plaintiff  in  3000/.  and  up- 
wards, being  the  value  of  certain  bars  of  silver,  delivered  by  the  plaintiff 
or  on  his  account  to  the  defendant,  to  be  by  him  carried  and  delivered, 
and  by  the  defendant  undertaken  to  be  carried  and  delivered,  to  £.  B.  at 
Gotlenburgk  in  Sweden,  for  the  use  and  on  account  of  the  plaintiff,  but 
which  bars  of  silver,  or  any  part  thereof,  the  defendant  had  not  carried  or 
delivered  to  the  said  E.  B.  at  O.  aforesaid,  or  to  any  other  person,  or  at 
any  other  place,  for  the  use  of  the  plaintiff,"  was  deemed  sufficient  to  hold 
the  defendant  to  special  bail,  on  a  judge's  order ;  although  it  was  objected, 
that  it  did  not  state  any  debt  owing  from  the  defendant  to  the  plaintiff^ 
and  that  there  was  no  averment  that  the  plaintiff  had  any  property  in  the 
silver,  or  was  damnified  by  the  non-delivery  of  it  **. 

There  are  also  some  cases,  where  the  defendant  cannot  be  arrested, 
though  the  action  be  brought  for  a  sum  certain ;  and  others,  where  he 
cannot  be  arrested  for  the  whole  of  the  legal  debt,  but  only  for  no  much 
as  is  equitably  due.  Thus,  in  an  action  of  debt  on  a  penal  statute ',  the 
defendant  cannot  be  arrested,  though  it  be  for  a  sum  certain ;  as  it  is  a 
maxim,  that  every  man  shall  be  presumed  innocent  of  an  offence,  till  he 
be  found  guilty :  But  where  an  action  is  brought  on  a  remedial  statute,  as 
for  money  won  at  play  \  or  on  a  statute  which  expressly  authorises  an  ar- 
rest, as  for  exporting  wool^  double  value  for  holding  over™,  haying  un- 


*  8  Blac.  Rep.  1018.  1  Wils.  835.  Say. 
Rep.  53.  S.  C.  temb.  contra, 

*>  R.  H.  48  Geo.  III.  K.  B.  C.  P.  and 
Excbeq.  9  East,  325.  1  Taunt  203.  Man. 
Ex.  Append.  225.  8  Pricey  507.  Append. 
Cbap.  X.  §  85. 

'  Barnes,  79»  80.  108,  9. 

^  Id.  61.  Pr.  Reg.  63.  S.  C.  Barnes,  76. 
Pr.  Reg.  66.  Cas.  Pr.  C.  P.  149.  S.  C. 

*  Append.  Chap.  X.  §  87. 
'  Id,  §  86.  88. 

*  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654. 
§  12.  C.  P. 

*"  2  East,  453.  but  see  2  Bos.  &  Pul.  28^. 


1  Chit  Rep.  168.  (a). 

1  Yelv.  53.  Gilb.  C.  P.  37.  Barnes,  80. 

k  9  Ann.  c.  14.  2  Str.  1079.  7  Durni:  & 
East,  259.  but  see  2  Wils.  67.  The  tUtute 
is  remedial^  where  the  action  is  brought  by 
the  party  injured :  but  penaU  where  brought 
by  a  common  informer.  Per  Nartt^  J.  2 
Blac.  Rep.  1227.  And  for  the/irm  of  an 
affidavit  to  hold  to  bail  on  this  statute^  tee 
Append.  Chap.  X.  §  80. 

1  10,  11  W.  III.  c  10^  §  20.   Com.  Repw 
75. 

*"  4  Geo.  II.  c.  28.  S  1.  5  Dunif.  &East, 
364. 


'    AK   ARREST   IS   ALLOWED.  178 

se&led  wroilght  silks  ^,  or  insuring  lottery  tickets  ^  &c.  the  defendant  may 

be  arrested.     So,  in  an  action  of  debt  upon  a  recognizance  of  bail,  the  de«  Onrerognixtnce 

feudant  cannot  be  arrested  ^  :  for  besides  tbgt  the  sufficiency  of  the  bail 

most  have  been  proved,  or  admitted,  previous  to  their  being  allowed,  there 

are  many  things  to  be  enquired  into,  which  may  shew  them  not  liable  ^ ; 

and  it  is  commonly  said,  that  if  the  defendant  were  arrested  in  such  an 

actioDy  there  would  be  bail  in  injinilum.    And  for  similar  reasons,  an  ar«  Btil  or  re|»leTiii 

rest  ia  not  permitted  in  an  action  of  debt  upon  a  bail^  or  replevin*  bond ;  ^'^'"^ 

whether  the  action  be  brougl^t  in  the  name  of  the  sheriff',  gr  of  his  as- 

signee.     But,  after  judgment  has  been  obtained  against  the  bail  in  such 

ictioiij  the  defendant  may  be  arrested  in  an  action  on  the  judgment  >.    A  For  goods  btr- 

de£endant  cannot  be  arrested,  on  an  affidavit  stating  him  to  be  indebted  to  8*^°^  *^  *o>°- 

the  plaintiff  for  goods  bargained  and  sold  ^,  or,  for  goods  sold ',  without 

Mying  that  they  were  delivered :  for  there  is  no  reason  why  the  plaintiff 

ihoold  have  the  security  of  the  defendant's  body  under  arrest,  and  also 

lelaiB  the  security  of  the  goods  in  his  own  hands  K    And  the  court  of  On  aUoeahtr,  for 

Cmmon  Pleas  will  not  permit  a  defendant  to  be  arrested,  in  an  action  ^^^''^ 

ftanded  on  the  prothonotary's  allocatur,  for  costs  ^ ;  nor  on  a  policy  of  Policy  of  tssur* 

awmnoe,  for  a  total  or  partial  loss,  without  an  adjustment,  or  express  *°^^ 

praniae  to  pay  the  amount  ^.    But  a  defendant  may  be  arrested  on  a  Gutiantj. 

gmrmn^,  er  undertaking  to  be  answerable  to  a  certain  amount,  for  goods 

told  to  a  third  person,  in  the  event  of  his  fieuling  to  pay  for  them  °. 

A  party  cannot  be  arrested  and  held  to  bail  for  a  penalty,  but  only  for  For  penalty,  or 
the  sum  aecnred  by  it  ^.  And  hence  it  is,  that  in  an  action  of  debt  upon  ^^J|^ 
bond^  conditioned  for  the  payment  of  money,  though  the  penalty  is,  strictly 
wfuiungt  the  legal  debt,  yet  as  it  is  now  considered,  upon  the  statute  for 
the  amendment  of  the  law  p,  to  be  merely  a  security  for  principal,  interest 
snd  eoata,  the  defendant  cannot  be  arrested  for  more  than  the  sum  really 
due  by  the  condition.  And,  in  like  manner,  where  the  bond  is  conditioned 
Car  the  performance  of  covenants  %  or  to  save  harmless',  ^.  the  defendant 
oof^t  not  to  be  arrested  for  the  penalty,  but  only  for  the  amount  of  the 
dami^ea  really  sustained  by  the  breach  of  the  condition*  But,  upon  a 
bad  in  a  penalty,  conditioned  for  paying  a  less  sum  by  instalments  and 
interesty  though  a  part  only  of  the  instalments  are  due,  the  obligee  may 
arrest  for  the  aggregate  amount  of  all  the  instalments,  and  the  interest 

*  as  Geo.  IL  c.  81.  $  8.  S  Bur.  1669.  >  i  Taunt.  705. 

^  S7  Geo.  IIL  c  1.  §  8.    Append.  Chap.  "*  5  Taunt  201.   1  Marsh.  19.  S,C  Id. 

X  5  81.  81.  (a),  and  tee  1  Maule  &  SeL  494. 

«  iVr  Ai&r,  J.  M.  28  Geo.  III.  K.  B.  "  9  Pricey  156. 

'B.M.B  Ann.(c).  K.B.  "^  6  Dumf.  &  Eatt,  217.    2  East,  409. 

*  1  SaOc  99L  And  for  the  difierence  between  j)enaUies  and 
'  6  JDumt  &  East,  3S6.  8  Dumf.  &  East,  liquidaied  damages,  sec  2  Bos.  &  PuL  346. 

450.  Holt  JVL  P^  45.  n.  2  Price,  200.  8  Moore, 

*  BuU  r.  Moore  4;  another,  bail  of  Reade,      244.     1  Bing.  302.  S.  C.    6  Bam.  &  Cres. 
IC.  28  Geo.  IIL  K.  B.    8  DumC  &  East,      216. 

85.  '  P  4, 6  Ann.  c.  16.  §  13. 

^  18  EaaCS98.  i  I  Sid.  63.    1  Salic  100.    Barnes,  109. 

*  8  Moore,  366.  1  Bing.  357.  S.  C.  Say.  Rep.  109.  Doug.  449.  5  Taunt  847. 
k  iVr  Ay^  J.  18  East,  399.  '  Barnes,  109.  .  -^ 
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After  fonner 
arrett 


accrued  dae  before  the  action  brought  *.  An  arrest  may  also  be  made  for 
the  penalty  of  a  bond  conditioned  for  the  performance  of  a  proTtUse  of  mar' 
riage  ^,  &c.  where  the  penalty  is  the  real  debt,  or  rather  in  nature  of 
stated  damages.  And  where  an  agreement  was  made  in  writings  to  de- 
liver a  certain  quantity  of  goods,  within  a  certain  time,  at  the  price  of 
SOOl.  or  in  default  thereof,  that  the  defendant  would  forfeit  and  pay  to 
the  plaintiff  100/. ;  in  an  action  brought  for  the  penalty,  the  judges  of 
the  Common  Pleas  were  of  opinion,  that  the  defendant  might  be  held  to 
bail<^. 

Where  there  have  been  mutual  dealings  between  the  parties,  the  bd" 
lance  is  considered  as  the  debt  at  law,  as  well  as  in  equity :  And  there^ 
fore,  upon  an  unliquidated  account,  if  the  plaintiff  were  to  swear  to  the 
sum  due  to  him  on  the  debtor  side  only,  it  would  be  looked  upon  as  a 
mere  evasion ;  and  if  not  sufficient  to  support  an  indictment  for  perjury, 
would  it  seems  entitle  the  defendant  to  a  special  action  on  the  case,  for  a 
malicious  arrest  ^ :  And,  at  any  rate,  if  the  balance  did  not  constitute  an 
arrestable  debt,  the  defendant  would  be  entitled  to  his  costs,  under  the 
statute  43  Geo.  III.  c.  46.  §  3.  as  having  been  arrested  and  held  to  bail, 
without  any  probable  cause  ^ 

The  defendant  having  been  once  arrested,  cannot  in  general  be  arrested 
again,  for  the  same  cause  of  action  '.  Nemo  debet  bis  vexari,  pro  eddem 
causd.  Thus,  where  the  defendant  was  arrested  on  a  writ  taken  out  pending 
a  prior  action,  wherein  he  had  been  previously  arrested  for  the  same  cause, 
the  court  discharged  him  on  common  bail «.  So  the  defendant  was  dis- 
charged, where  he  had  been  arrested  a  second  time,  pending  a  writ  of  er- 
ror, and  before  judgment  was  given  thereon,  or  the  action  discontinued  ^ 
And  where  the  plaintiff,  not  liking  the  bail  in  the  former  action,  obtained  a 
side-bar  rule  for  leave  to  discontinue  upon  payment  of  costs,  and  afterwards 
proceeded  to  charge  the  defendant  in  custody  with  a  declaration  in  a  new 
action,  the  court  conceiving  this  to  be  a  trick,  discharged  the  side-bar  rule; 
so  that  the  bail  to  the  former  action  still  continued  liable '.  But  where 
it  appeared  that  the  bail  in  the  prior  action  were  forsworn,  the  court  re- 
fused to  assist  the  defendant,  though  he  was  arrested  before  the  fbrmer 
action  was  discontinued ;  sajring,  the  plaintiff  was  right  in  laying  hold  of 
him  as  he  did ;  for  had  he  discontinued,  the  defendant  would  probably 
have  run  away  K  And  it  has  been  determined,  that  the  plaintiff,  after 
suing  out  common  process,  may  sue  out  a  bailable  writ  for  the  same  cause. 


•7  Taunt.  261. 

^  1  Wil».  59.  8  Bur.  1S61.  1878.  Doug. 
449. 

*  Barnes,  86.  but  see  id,  108. 

<>Dr.  Tw{ingUni*s  case,  4  Bur.  1996. 
And  for  the  facts  of  this  case,  see  1  Ken. 
424.  See  also  5  Bam.  &  Aid.  518.  1  Dowl. 
&  RyL  67.  S.  C.  2  Barn.  &  Cres.  698.  4 
DowU  &  RyL  187.  S.  C.  8  Bam.  &  Cres. 
189.  4  DowL  &  Ryl.  658.  S.  C.  but  see  2 
Campb.  594.  semb  contra. 


«  5  Born.  &  Aid.  518.  1  DowL  &  RyL 
67.  S.  C.  And  see  further,  as  to  the  oaiite 
of  action,  for  which  a  defendant  may  or  may 
not  be  arrested  and  bolden  to  bail,  Petend. 
Part  I.  Chap.  II. 

f  R.  M.  15  Car.  II.  y%g.  2.  K.  B. 

<  2  Str.  1209.  and  see  18  Price,  8.  M<CleL 
2.  S.  C. 

*»  7  Taunt.  192. 

>  4  Bur.  2502. 

^  2  Str.  1216. 
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and  arrett  the  defendant^  before  he  discontmue^  the  first  action ;  for  this 
is  not  a  case  within  the  rule  of  not  permitting  the  defendant  to  be  twice 
iirrested  for  the  same  cause  \  By  rule  of  Mich,  15  Car.  II  ^  it  is  or- 
deied^  that  '*  if  a  defendant  be  lawfully  delivered  from  arrest  upon  any 
procesBy  he  shall  not  be  arrested  again  at  the  same  time^  by  virtue  of  an-^ 
other  prooess,  at  the  suit  of  the  same  plaintiff."  But,  notwithstanding 
tbia  rule,  the  court  of  King's  Bench  held,  that  the  plaintiff  might  lodge 
a  detainer  against  the  defendant,  in  custody  upon  mesne  process,  after  his 
bail  had  justified,  the  defendant  not  having  completed  his  discharge,  but 
being  atOl  within  the  prison ;  and  that  he  was  not  entitled  to  be  dis- 
diaigedj  upon  an  affidavit  that  the  sum  for  which  the  detainer  was  lodged, 
vaa  doe  at  the  time  of  the  first  arrest  ^ 

Hie  rule  for  preventing  vexatious  arrests,  was  formerly  so  rigidly  ad-i  Nonprot. 
hend  to,  that  where  the  plaintiff  was  nonprossed  for  want  of  a  declara- 
liooy  he  could  not  afterwards  have  arrested  the  defendant,  in  a  second 
actioa  £or  the  same  cause  ^.  And  this  is  still  the  practice  in  the  Common 
Fleas*.  Bat,  in  the  King's  Bench,  it  has  been  determined,  that  after  a 
mmpros,  the  defendant  shall  find  bail  in  the  second  action';  for  the 
pbuntifir,  it  is  said,  suffers  enough  by  paying  costs  in  the  first  action,  and 
thefefore  ought  not  to  be  in  a  worse  condition  than  before.  For  a  similar  DUcontiDutnce. 
immm,  where  the  plaintiff,  having  misconceived  his  action,  moves  to  dis" 
€mtiMue  npon  payment  of  costs,  he  may,  after  the  costs  are  taxed  and 
fud*,  take  oat  a  new  writ  for  the  same  cause,  and  have  the  defendant 
smated  de  novo^.  But  where  the  plaintiff  held  the  defendant  to  bail, 
Mbre  the  cause  of  action  accrued,  and  afterwards  discontinued  and  paid 
CHtBp  and  then  arrested  him  de  novo  for  the  same  cause,  after  it  accrued ; 
die  conrt  of  King's  Bench  discharged  the  defendant  on  common  bail  ^. 
If  the  plaintiff  be  nonsuited,  in  an  action  of  debt  on  bond,  for  not  suf-  Nonsuit. 
idently  proving  the  execution  of  it,  on  non  est  factum  ^  ;  or  on  the  ground 
if  a  varianoe  in  a  former  action,  in  which  the  defendant  was  arrested  ^ ; 
he  niaj  be  arrested  again,  in  a  second  action  for  the  same  cause  :  But 
this  is  not  allowed  after  a  nonsuit  on  the  merits '°.  So,  where  an  action  Canetur  biUa, 
VIS  broo^t  against  one  of  two  partners  for  a  joint  debt,  and  the  defendant 
hanng  been  arrested  therein,  pleaded  the  partnership  in  abatement,  it  was 
hoUcn,  that  the  plaintiff  might,  after  entering  a  cassetur  billa,  bring  a 
aew  action  against  both  partners,  and  arrest  the  defendant  again  for  the 
flone  debt  "•    And  where  the  plaintiff  becomes  bankrupt,  before  inter-   Bankruptcy  of 

plaintiff 

*  •  DoniC  ft  East,  616.  and  see  Wlghtw.  >  2  Str.  1209.    S  Maule  &  SeL  153.    6 

Tt,   Dmamm  ▼.  Oeworth,  H.  58  Geo.  III.  Barn.  &  Aid.  905.    1  DowL  ft  RyL  656.  S. 

ILK  I  QAL  Rep.  875. m noiis.   IS  Pricey  C.  7  Moore,  812. 
8.M«Cld.2.  S.  C.  ^2  Wils.  381.  Barnes,  399. 

^  S  2.  K.  B.  *  5  Maule  ft  Sel.  93. 

'  8  Maule  ft  Sd.  Ui.  *■  Barnes,  73. 

<  1  Ld.  BsyuL  679.  ConuRep.  94.  a C.  U  Chit  R^  273. 

*  8  Mooie^  607.     1  Brod.  ft  Bing.  289.  *"  Per  Cur.  £.  19  Geo.  III.  K.  B. 

&  C.  4  Moora^  294.  1  Brod.  ft  Bing.  514.  '  SaliAury  r.  fFhiteaU,  H.  43  Geo.  III. 

&  C.  K.  B.  1  Marsh.  395,  6. 

<  1  Str.  489. 
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Arrest  abroad. 


locutory  judgment,  the  defendant  may  be  arrested  and  held  to  bail  by  the 
assignees,  in  a  second  action  for  the  same  cause  \  But  where  the  de« 
fendant  has  been  arrested  in  an  action  brought  in  the  name  of  a  bankrupt^ 
by  the  authority  of  his  assignees,  he  cannot  be  afterwards  arrested^  at  the 
suit  of  the  assignees,  for  the  same  cause  of  action,  unless  the  first  actkn 
has  been  discontinued,  and  the  costs  taxed  alid  paid  \ 

Wherever  the  second  action  appears  to  be  vexatious  S  or  the  defiendant 
is  arrested  or  detained  in  custody  therein,  after  being  superseded  or  super* 
sedeable  in  a  former  action,  by  the  laches  of  the  plaintiff^,  the  court  will* 
discharge  the  defendant  on« common  bail;  even  though  he  be  arrested oo a 
note  given  subsequent  to  the  supersedeas  ^  or  in  a  different  form  of  acdos, 
so  as  it  be  substantially  for  the  same  cause  ^.  And  where  a  defendant  was 
arrested  in  the  mayor's  court  of  Hereford,  by  the  practice  of  whidi  oourty 
a  plaintiff  is  not  bound  to  declare,  without  a  rule  for  that  purpose,  and  the 
defendant,  without  conforming  to  the  practice,  superseded  the  action  lor 
want  of  a  declaration,  and  was  again  arrested  in  London  for  the  same 
cause  of  action,  the  court,  without  entering  into  the  irr^ularity  of  the  de* 
fondant's  proceedings,  discharged  him  on  filing  common  bail  >.  But  where 
there  are  no  laches  in  the  plaintiff,  and  d  fortiori  where  the  defendant  is 
in  fault,  the  court  will  not  assist  the  latter :  Thus,  where  A.  having  been 
arrested  at  the  suit  of  B.  gaye  him  a  draft  for  part  of  the  demand,  end 
agreed  to  settle  the  remainder  in  a  few  days  ;  after  which,  the  draft  benig 
dishonoured,  B.  sued  out  a  new  writ  against  A.,  and  arrested  him  i^un 
on  the  same  affidavit ;  this  was  holden  to  be  regular  K  And  if  the  defend- 
ant be  discharged  out  of  custody,  on  account  of  some  act  for  which  the 
plaintiff  is  not  answerable,  such  as  an  alteration  in  the  wammt  to  amst 
by  the  sheriff's  officer,  without  the  plaintiff's  knowledge,  in  soch  cne  the 
defendant  may,  after  the  first  action  is  discontinued,  be  again  held  to  bail 
for  the  same  cause '.  So,  where  the  first  action  is  compromiaed,  and  a 
second  brought  for  the  same  cause,  the  court  will  not  set  aside  the  bafl 
bond  taken  on  an  arrest,  unless  the  proceedings  appear  to  be  vezatioDsK 
The  defendant  having  given  a  bond,  conditioned  for  the  payment  of  a  an 
of  money,  if  the  sentence  of  a  Vice-Admiralty  court  should  be  affirmed  on 
appeal,  and  the  appeal  having  been  dismissed  for  want  of  proaecutioo,  the 
defendant  was  arrested  and  holden  to  bail ;  after  which,  the  appeal  beinf • 
restored  upon  petition,  the  action  was  suspended,  and  the  bail  discharged  i 
but  being  again  dismissed,  a  new  action  on  the  bond  was  commenced; 
and  the  court  of  Common  Pleas  held,  that  the  defendant  might  be  again 
arrested  and  holden  to  bail  \  So,  where  the  defendant  has  been  arrested 
abroad,  he  may  be  again  arrested  here,  for  the  same  cause  of  action  i  at 


■  BameSt  assignee  of  Saunders,  v.  Maton, 
M.  23  Geo.  III.  K.  B.  15  East,  GSl. 
«»  1  Chit.  Rep.  276. 

*  2-Blac.  Rep.  809. 

^  2  Sir.  782.  943.  1039.  2  Wils.  93. 
Cowp.  72.  Caokson  v.  Fostifr,  T.  23  Geo, 
III.  K.  B.  but  see  Barnes,  62. 

•  2  Str.  1218.  8  East,  334, 


f  3  East,  309. 

'  3  Dowl  &  Ryl  189. 

*"  6  Durnf.  &  East,  52.  and  see  Bm/old  ▼. 
Maxrveli,  M.  57  Geo.  III.  K.  B.  1  Chit 
Rep.  275. 

*  6  Durnf.  &  East,  218. 

k  1  Chit.  Rep.  161. 

»  1  New  Rep.  C.  P.  IS. 
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leasty  wliere  it  does  not  appear  that  the  plaintiff  may  have  the  same  redress 
and  benefit  by  the  proceedings  abroad^  as  in  this  country  ^.     It  is  no  Application  for 
groDnd  for  discharging  the  defendant  out  of  aistody,  that  a  previous  ap-   ^  "**"  '^^''"** 
plication  had  been  made  to  the  court  of  Chancery^  for  a  writ  of  ne  exeat 
regno,  £or  the  same  sum  ^     So^  where  A.  proceeded  by  foreign  attach-  Foreign  attach- 
ment  against  B.  who  surrendered^  and  pleaded  to  the  jurisdiction  of  the  ™^^ 
eoort,  npon  which  A.  discontinued  the  foreign  attachment^  and  arrested 
B.  by  process  out  of  the  King's  Bench,  the  court  of  Common  Pleas  held, 
Ait  the  foreign  attachment  was  not  such  a  proceeding  as  to  entitle  B.  to 
be  diaduurged  out  of  custody  in  the  present  suit>  on  entering  a  common 
ifpeuanoe  ^    And  where  the  defendant  being  in  custody  within  a  local  Detainer  in  infe- 
jnriadiction,  the  plaintiff  lodged  a  detainer  against  him,  but  discontinued  "^^  ^^^ 
the  action  from  fear  of  a  plea  to  the  jurisdiction,  and  then  arrested  the  de- 
fodaiit  in  the  King's  Bench,  without  having  paid  the  costs  of  the  first 
nit ;  the  court  held,  that  the  defendant  was  not  entitled  to  be  discharged 
m  filn^  common  bail,  the  second  suit  not  being  vexatious  ^.     Where  a  de-  Remedy,  when 
fcadaiit  was  twice  arrested,  and  put  in  bail  to  two  writs  in  different  twice  arrested. 
emiiliesy  for  the  same  cause  of  action,  the  court  of  King's  Bench  refused 
ts  make  a  rule  absolute  for  setting  aside  one  of  the  two  writs ;  the  proper 
bdng,  that  an  ejraneretur  should  be  entered  on  one  of  the  bail- 


Upon  the  same  principle,  of  not  permitting  the  defendant  to  be  twice  In  debt  onjudg- 
itwated  for  the  same  cause,  it  is  holden  ^,  that  in  an  action  of  debt  upon 
jadgment,  whether  after  verdict  or  by  default,  the  defendant  cannot  be 
leated^  if  he  was  previously  arrested  in  the  original  action ;  even  though 
Ifaa  hail  in  that  action  have  since  become  insotoent  s,  or  the  plaintiff  has  re- 
them,  by  declaring  in  a  different  county  ^,  or  the  defendant  has  tur- 
\  in  their  discharge,  and  obtained  a  supersedeas  K  And  if  a  defend- 
being  arrested  upon  process  of  the  King's  Bench,  give  a  warrant  of 
ittomcy  to  confess  judgment,  and  be  afterwards  holden  to  bail  in  the  Com- 
BMA  Fleas,  in  an  action  upon  that  judgment,  the  latter  court  will  discharge 
him  npon  a  common  appearance  ^»  But  if  the  defendant  were  not  arrested 
hi  the  original  action,  he  may  be  arrested  in  an  action  of  debt  on  the  judg- 
aieot'*  And^  in  the  Ck>mmon  Pleas,  the  defendant  may  be  arrested  in 
sadi  actioa,  notwithstanding  a  writ  of  error  has  been  brought,  and  bail 


*  7  Dorof.  &  East,  470.  2  East,  453. 
^  8  Taunt.  24. 

*  5  Taunt.  851.  1  Marsh.  S95.  S.  C  and 
He  the  caie  of  Bromley  t.  Peckt  5  Taunt. 
S5S.  imnatit, 

'  S  DowL  &  RyL  SS. 

*  1  Chic.  Rep.  802.  And  aee  further,  as 
to  the  caaet  in  which  the  defendant  may  or 
nay  not  be  twice  arrested  for  the  same  causey 
«lS7S.(a).S76.(a).  Petersd.  F^t  I.  Chap. 
IV. 

'2  8tr.  1818.  Sigr. Rep. 48.  Pr. Reg.  54. 
TOL.  I. 


Cas.  Pr.  C.  P.  82.  S.  C.  Barnes,  116. 

«  Say.  Rep.  160. 

^  2  Wils.  93.  Barnes,  116.  S.  C.  but  see 
2  H.  Blac.  278. 

>  2  Str.  1039.  Cowp. 72.  R.  H.  8  Geo. IT. 
trg,  2.  C.  P.  Cas.  Pr.  C.  P.  34.  Pr.  Reg.  66. 
Barnes,  390.  1  Bos.  Sr  PuL  361. 

k  2  Bos.  &  Pul.  416.  but  see  Barnes,  94. 

»  8  Dumf.  &  East,  85.  Pr.  Reg.  65,  6. 
Cas.  Pr.  C.  P.  83.  S.  C  Barnes,  1 16.  1  Now 
Rop.  C,  P.  133. 
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For  costs  on 
nonsuit,  or  where 
debt  was  origin 
nally  under  10/^ 


put  in  thereon*.  Where  a  cauae^  in  whieh  the  defendant  has  been  ar- 
rested^ is  referred  to  arbitration^  and  the  arbitrator  awards  to  the  plaintiif 
a  8U91  exceeding  twenty  pounds^  the  defendant  may  be  arrested  ^gain,  in 
an  action  upon  the  award  K 

It  was  formerly  holden,  that  where  the  judgment  was  merely  Sox  catis 
upon  a  nonsuit  S  or  the  debt  was  originally  under  ten  pounds,  but  raised 
to  a  larger  sum  by  the  addition  of  costs  ^ ;  or  the  action  was  ior  general 
damages,  which  were  reduced  by  the  judgment  to  a  sum  certain  above  ten 
pounds  *,  the  defendant  could  not  be  arrested  in  the  Kill's  Beoob,  either 
upon  the  judgment  itself,  or  upon  a  subsequent  promise,  in  oousidenitioii 
of  forbearance  ^  to  pay  the  debt  and  costs.  But  it  was  afterwards  deter- 
mined in  both  courts  8^  that  a  defendant  might  be  arrested  and  held  to  spe- 
cial bail,  in  an  action  on  a  judgment  for  ten  pounds,  £or  damages  and  costs ; 
Bysut43  Geo.  though  the  original  debt  alone  were  under  that  amount.  This  determina- 
tion seems  to  have  occasioned  the  passing  of  the  statute  43  Geo.  III.  c  4& 
^  1.  by  which  it  is  enacted,  that  "  no  person  shall  be  arrested  or  held  to 
'^  special  bail,  upon  any  process  issuing  out  of  any  eourt  in  England  or 
*'  Ireland,  for  a  cause  of  action  not  originally  amounting  to  the  sum  hr 
**  which  such  person  is  by  the  laws  now  in  being  liable  to  be  arrested 
*'  and  held  to  bail,  over  and  above  and  exclusive  of  any  costs,  charges  and 
expenses  that  may  have  been  incurred,  recovered  or  become  chaigeaU^ 
in  or  about  the  suing  for  or  recovering  the  same,  or  any  part  tberao^" 
And,  by  the  statute  7  &  B  Geo.  IV.  c.  71  ^-  *'  no  person  shall  be  bdd  to 
special  bail,  upon  any  process  issuing  out  of  any  court,  where  the  causs 
of  action  shall  not  have  originally  amounted  to  the  sum  of  tmtnhf  pounds 
or  upwards,  over  and  above  and  exclusive  of  such  costs  charges  and  ok* 
penses  as  aforesaid."  This  statute,  however,  does  not  extend  to  SootioMd 
or  Ireland  K 


By  sut  7  &  e 
Geo.  IV.  c.  71. 


« 
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AffidaTit  of  The  affidavit  required  by  the  statutes,  of  the  cause  of  action,  may  be 

W^^Siom  made!    ™*^®  ^7  ^®  plaintiff,  his  wife,  or  a  third  person  ^ :  and  it  may  be  made  by 

one  or  several  persons.  The  affirmation  of  a  Quaker  is  sufficient  to  hold 
the  defendant  to  special  bail  \  And,  in  the  Common  Pleas,  an  affidavit 
made  by  a  third  person,  need  not  state  any  connection  between  the  depo- 
nent and  the  plaintiff '°.  But  the  affidavit,  or  affirmation,  must  be  made 
by  some  person  who  is  legally  competent  to  be  a  witness ;  and  therefore  it 


*  Barnes,  71.  Pr.  Reg.  57.  Com.  Rep. 
566.  a  C.  2  Bhc.  Rep.  768. 

^  2  Dumf.  &  East,  756. 

*  5  Bur.  2660.  2  Blac.  Rep.  1874.  C.  P. 

COlUtHm 

*  2  Str.  975. 1077.  S  Bur.  1369.  i  Bur. 
2117.  Byicher  v.  HoBand,  H.  25  Geo.  III. 
K.B. 

*  2  Str.  1248.  1  WUs.  120. 
'  Cowp.  129. 

*  4  DumL  &  East,  570.  K.  B.  Barnes, 
482,8.  Pr.  Reg.  60.  Cat.  Pr.  C.  P.  89.  S. 


C.  C.  P.  but  see  Barnes,  488.  Pt.  Reg.  61. 
S.  C  tcfnbm  cotUram 

k  §  1.  and  see  sUt  51  Geo.  III.  c  124. 
§  1.  continued  by  57  Geo.  IIL  c.  101. 

»§10. 

k  1  Wils.  889.  Say.  Rep.  59.  &  C  1 
Bos.  &  PuL  1.  1  Chit  Rep.  56.  161.  9 
Pricey  822. 

1  Cowp.  882.  and  see  Willefl^  298.  n.  Ap- 
pend. Chap.  X.  §  5. 

"  1  Bos.  &  PuL  1.  4  l^umtSai.  1  Chit. 
Re  p.  58. 161. 
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k  bfld;  if  made  by  a  perscm  convicted  of  felony^  or  other  infamous  crime  ■• 
An  afidavit  hovrever>  that  the  plaintiff  is  a  transported  felon^  cannot  be 
read  in  answer  to  an  affidavit  to  hold  to  boil,  made  by  a  third  person  ^ :  And 
a  plaintiff  convicted  of  a  conspiracy^  is  not  incompetent  to  make  an  affida- 
vit to  hold  to  bail  ^.    The  true  place  of  abode  and  addition  of  every  person  Must  contain 
mking  the  affidavit  must  be  inserted  therein  *>.   In  the  King's  Bench  how-  of^blS'*  'a^** 
ever,  the  d^Mment  may  be  described  as "  of  the  city  of  London,  merchant  ^ : "  addition. 
Aad^  IB  the  Common  Pleas/  the  addition  of  "  manufacturer  "  to  the  depo- 
■cnt'a  name,  has  been  deemed  sufficient  ^      But  the  court  of  King's 
Bench  will  not  try  the  real  place  of  the  plaintiff's  abode  upon  affidavits^ : 
And  then  is  no  ooeaaion  to  insert  in  the  affidavit^  the  addition  and  de-  jiUi€r  of  de- 
iciiptiaii  of  the  defendant  K     In  an  affidavit  to  hold  to  bail,  the  plaintiff's  ^''^"^*'- 
clerk  nay  state  his  place  of  abode  to  be  the  office  where  he  is  employed  the  deot  description. 


part  of  the  day>  though  at  night  he  sleep  at  another  place  * :  and 
ik  ii  snftcieBt  to  describe  him  as  d^k  to  his  employer,  whose  address  is 
tfatad  ^.  So  a  foreigner,  whose  general  residence  is  abroad,  and  who  only 
haded  hcie  fer  a  temporary  purpose,  may  properly  describe  his  place  of 
Aode  to  be  in  his  own  country,  and  not  at  the  place  where  the  affidavit 
^ :  And  where  a  deponent  had  been  a  few  days  before  dis- 
oot  of  prison,  but  by  permission  had  still  continued  to  lodge  there 
Ii  ai^ity  having  no  other  place  of  residence,  his  describing  himself  bond 
fdep  in  «■  affidavit  to  hold  bail,  as  late  of  such  a  prison,  has  been  deemed 
;  But  a  deponent  who  has  left  one  place  of  residence,  and 
in  another,  cannot  regularly  describe  himself  as  laUfd  the  former  °. 
TIm  sfidanrit  may  be  sworn  in  court,  or  before  a  judge,  or  oommissioner  B«foro  whom 
if  die  court  authorized  to  take  affidavits,  by  virtue  of  the  statute  29  Car,  ^^^* 
IL  e  6  ^.  or  eiae  before  the  officer  who  issues  the  process,  or  his  deputy  P: 
And  it  any  be  sworn  before  a  commissioner,  although  he  be  concerned  as 
for  the  plaintiffs.  But  a  special  capias,  issued  upon  an  affidavit 
at  the  bill  of  Middlesex  office,  is  irrc^^ular :  and  though  it  was  oon- 
tendedy  tint  the  practice  was  for  the  filacer,  upon  traosmitting  to  him 
sifter  the  original  affidavit  or  an  office  copy  of  it,  to  issue  the  writ,  yet 

*aMoiL74.    SStIk.461.    Bviiet»  79.  R«p.  16. 

BbBi^4«iS.C.    SStr.  1148.    2  Wilt.  ^  1  Chit  Rep.  464.  in  fuilii. 

Its.  aadaee  Pedw's  Evid.  5  Ed.  199,  &e.  >  S  Bast,  154. 

kaseeBtmea,  lie.coitfra.  *"  1 1  Eitt,  528. 

^  1  Chit.  Bep.  165.  ■  Id.  UmL 

*  4  BowL  &  RyL  144.  ^  Extended  to  the  Ule  of  Man,  by  itatute 

'  R.  M.  IS  Car.  IL  reg.  1.  K.  B.  1  East,  6  Geo.  III.  c.  50.  §  8.   An^  tee  the  statute 

n^aWk    4Ti«iL  154.    2  Born.  &  Cres.  55  Geo.  III.  c.  157.  for  empofpering  the 

fin.    4  I>owL  &  RyL  45.  S.  C  but  see  6  courts  of  law  and  equity  is  Iwdand,  to  grant 

TmbL  7&  by  which  ii  appears  that  there  is  commissions  to  take  affidavits,  in  all  parts 

no  such  rule  in  the  Common  Fleas.  of  Great  Britain,    The  commission  for  tak- 

'  S  Mcule  &  Sd.  165.  ing  affidavits  in  England,  should  be  stamped 

^  S  Bos.  ft  PuL  550.  with  a  ten  shilfing  stamp.  Stat.  55  Oeo,  IIL 

<  Per  Omt.H. 45  Geo. ni.K.B.  SSmith  c.  l94^Sched,  F^  H.  §  S. 

8.  W7.  SL  C  '  Stat.  12  Geo.  I.  c.  29.  §  2. 

*  Per  CW.  T.  41  Geo.  III.  K.  B.  "  R.  E.  15  Geo.  II.  reg.  2.  K,  B.    R.  E. 

'  1  Maule  ft  8eL  109.  and  see  2  Chit.       13  Geo.  II.  rrg.  1.  C  P. 
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the  court  said  that  such  could  not  be  the  practice ;  for  that  an  affidavit 
madb  for  one  specific  object^  could  not  be  transferred  to  another^  and  per- 
jury could  not  be  assigned  on  the  office  copy  •.  So,  in  the  Cknninon  Pleas, 
where,  on  an  affidavit  of  debt  sworn  before  and  filed  with  the  filacer  for 
Devofishire,  a  capias  ad  respondendum  issued  to  the  sheriff  of  that  county 
against  the  defendant,  who  not  being  found  there,  an  office  copy  of  such 
affidavit  was  filed  with  the  filacer  for  London,  on  which  another  capiat  is^ 
sued,  directed  to  the  sheriffs  of  London,  under  which  the  defendant  was 
arrested,  the  court  held,  that  this  was  irregular ;  for,  by  the  terms  of  the 
statute,  an  affidavit  must  be  made  before  a  judge,  or  commissioner  of  the 
court  authorized  to  take  affidavits,  or  before  the  officer  who  issues  the  pro- 
cess or  his  deputy ;  and  in  this  case  therefore,  the  affidavit  should  have 
been  sworn  before  and  filed  with  the  filacer  in  London  \  But  where  the 
defendant  was  arrested  on  a  testatum  capias  into  Devonshire,  without  any 
affidavit  filed  on  issuing  the  testatum  capias,  an  affidavit  having  been  filed 
on  issuing  a  previous  capias  into  Cambridgeshire,  the  court  held  it  to  be 
regular,  though  the  testatum  was  not  tested  on  the  quarto  die  post  of  the 
original ;  the  filacer  for  Cambridgeshire  being  the  proper  officer  to  issne 

Jurat  of,  when     writs  into  Devonshire^,     By  the  jurat  to  an  affidavit  of  debt,  made  by  a 

reignerf  ^'        foreigner,  it  was  certified  by  the  signer  of  the  bills  of  Middlesex,  that  the 

affidavit  was  interpreted  by  F.  C.  professor  of  languages^  (he  having  first 
sworn  that  he  understood  the  English  and  FreiicManguages,)  to  the  depo- 
nent, who  was  afterwards  sworn  to  the  truth  thereof;  and  this  was- 
holden  to  be  sufficient^. 

Title  of  caute.  There  being  no  action  depending  in  court,  at  the  time  when  the  affida- 
vit is  made,  it  ought  not  regularly  to  be  entitled  in  a  cause :  and  in  one 
case,  the  King's  Bench  discharged  the  defendant  out  of  custody  on  oom<« 
mon  bail,  on  account  of  its  being  so  entitled  ® ;  but  in  a  subsequent  case^ 
they  thought  that  as  the  practice  had  obtained  so  long,  of  adding  a  title  to 
affidavits  of  this  kind,  it  would  be  too  much  to  determine,  that  sath 
practice  had  been  erroneous ;  particularly  as  this  was  a  mere  question  of 
form,  and  did  not  interfere  with  the  justice  of  the  case.  A  rule  of  court 
however  has  been  since  made  in  the  King's  Bench,  "  that  affidavits  of  any 
cause  of  action,  before  process  sued  out  to  hold  defendants  to  bail,  be  not 
entitled  in  any  cause,  nor  read  if  filed  ^."  And,  in  the  Common  Pleas,  if 
an  affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad ;  and  the  de- 

Of  court,  &c  fendant  may  be  discharged,  on  entering  a  common  appearance  K  It  was  de- 
termined in  one  case^,  to  be  no  objection  to  an  affidavit  to  hold  to  bail,  that 
it  ^vas  not  entitled  ''  In  the  King's  Bench :  "  but  in  a  subsequent  case 
it  was  holden,  that  an  affidavit  of  debt,  not  entitled  in  any  court,  and  only 
subscribed  with  the  words  "  jBy  the  Court,"  at  the  bottom  of  the  Jurat, 

*  1  Maule  &  SeL  880.  *  6  Durnf.  &  East,  640.  and  see  S^.  Rqp. 

^S  Taunt  848.    8  Moore,  198.  S.  C  818. 

and  see  S  Bing.  89.  ante,  154.  '  7  Dumf.  &  East,  881. 

'  4  Bing.  68.  and  see  8  Taunt  164. 166.  *  R.  T.  87  Geo.  III.  K.  B.    7  Diunf:  & 

an$e,  154.  East,  464. 

<*  4  Bam.  &  Cres.  858.    6  DowL  &  RyL  *"  1  Bos.  &  PuL  86.  887. 

514.  S.  C.         «  *  7  Dumf.  &  East,  451. 
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is  not  sufficient  * ;  though  where  the  name  of  one  of  the  judges  of  that 
court  is  affixed  to  the  affidavit,  it  will  entitle  the  party  to  read  it>  as  sworn 
in  court  ^:   And  an  affidavit  not  entitled  in  the  court,  but  purporting 
at  the  loot,  to  have  been  sworn  before  the*  deputy  JiUicer,  is  sufficient  ^. 
An  affidavit  made  abroad,  out  of  the  king's  dominions,  is  put  on  the  Affidavit  made 

t  1 

same  footing  as  an  affidavit  sworn  in  Scotland  or  Ireland ;  which,  though 
not  sufficient  of  itself  to  authorize  an  arrest,  will  be  a  good  ground  for  ap- 
plying to  the  court  or  a  judge,  for  an  order  to  hold  the  defendant  to  spe- 
cal  boil  ^.  The  affidavit  however,  when  made  out  of  England,  ought  to 
contain  all  the  requisites  that  are  essential  to  affidavits  for  holding  to  bail 
in  this  country  ;  and  therefore^  while  the  bank  acts  remained  in  force,  it 
was  deemed  necessary  to  state^  in  an  affidavit  made  in  Ireland,  for  the  pur- 
pose of  arresting  the  defendant  in  this  country,  that  he  had  not  made  a 
tender  of  the  money  in  bank  notes  ^  It  has  been  said,  that  where  an  affi-  In  SnUamlt  or 
davit  of  dsbt  is  made  in  Scotland  or  Ireland,  the  party  verifying  it  must  ^'^'"'^ 
wmar,  "  that  it  was  made  by  the  plaintiff;  that  the  hand- writing  sub- 
Kribed  thereto,  is  of  his  own  hand-writing ;  that  the  said  affidavit  was 
made  and  taken  before  a  magistrate,  who,  deponent  believes,  had  compe- 
teat  anthority  to  administer  an  oath  ;  and  that  the  hand-writing  of  the 
peraon  subscribing  the  said  affidavit,  is  the  hand-writing  of  such  magis- 
bate  'I  But  in  practice  it  is  deemed  sufficient,  where  the  affidavit  of  debt 
is  made  in  Scotland  or  Ireland,  to  swear  to  the  hand- writing  of  the  judge  be- 
fore whom  it  was  made  > :  And  accordingly,  where  an  affidavit  of  debt  con- 
tained no  place  in  the  Jurat,  but  purported  to  be  sworn  before  the  Chief  Jus- 
tice of  the  King's  Bench  in  Ireland,  and  to  be  signed  by  him,  and  such 
s^poatare  was  verified  by  affidavit  here,  the  court  held,  that  it  was  a  suffi- 
cient fimndation  for  arresting  the  defendant,  under  a  judge's  order,  on  mesne 
pnoeas  ^ :  Though  if  an  affidavit  of  debt  be  made  abroad,  out  of  the  king's 
dominions,  it  is  usual  to  swear  to  the  other  circumstances  before  stated '. 
An  affidavit  to  hold  to  bail,  on  an  Irish  judgment,  must  shew  the  value  of 
the~  som  recovered  in  IrUk  money  K  And  where  an  affidavit  to  hold 
to  bail,  made  before  a  British  Consul  in  a  foreign  country,  stated  that 
the  defendant  was  indebted  to  the  plaintiff  in  100,000/.  sterling,  for  money 
had  and  received,  it  was  holden  that  the  affidavit  was  insufficient ;  inas- 
much  as  it  did  not  appear  with  certainty,  whether  the  defendant  was  in- 
dd)ted  in  British  sterling  money  \     It  is  not  settled,  whether  a  British 

*  8  Ifaule  &  SeL  157.  Die  2  Ed.  20. 

^/<L  157,8.and  see  IS  East,  189.     And  *  1  ChitRep.781.  Append. Chap. X.  § 7. 

lor  tbe  form  of  ihe  jurat,  on  an  affidavit  to  ^1  Maule  &  SeL  802. 

koU  tobaa,aee  Append.  Chap.  X.§1.  *  Per  Lord  Kenyan,  T,  86  Geo.  III.  K. 

*  1  Out  Repu  165.  B.    Sed  qweref  and  see  1  Chit.  Rep.  468. 
'  Ante,  166.  721,  2.    7  DurnC  &  East,  251.   Haydan  v. 


T.  Pym,  7  Durof.  &  East,  876.  Federid,  E.  88  Geo.  III.  K.  B.    8  East, 

(c).    Sbewart  ▼.  SmUh^  1  Bos.  &  Ful  182.  864.  1  Chit  Rep.  464.  in  notit, 

(a).  1  Chit  Rep.  464.  m  wOii:  but  see  2  *"  2  Chit  Rep.  16.  and  see  1  Chit  Rep. 

Chit  Repb  17.     And  for  the  form  of  an  affi-  28.  2  Bam^&  Aid.  801.  &  C. 

iM  io  England,  to  arrest  in  Jrtland,  see  ^4  Bam.  &  Cres.  886.     7  DowL  &  Ryl. 

Append.  Qup.  X.  $  6^  478.  S.  C.  by  three  Judges,  Jbbott,  Ch.  J. 

'  J  ScL  Fise.  8  Ed  111.     Lee*i  Piac.  ^stentierUe. 
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Must  be  direct 
and  positive. 


Swearing  to  be- 
lief, when  suffi- 
cient 


By  executor  or 
administrator,  or 
assignee  of 
bankrupts 


Co-assignee  of 
debt 


Assignee  of 
bond. 


Consul,  or  Vice-CoMuU  resident  in  a  foreign  country,  has  authority,  by  vir- 
tue of  his  office,  to  administer  an  oath,  for  the  purpose  of  holding  a  defend* 
ant  to  bail  in  this  country ;  the  judges  of  the  King's  Bench,  in  a  late 
case  ^  being  equally  divided  in  opinion  on  this  point. 

In  point  oi  form,  the  affidavit  should  be  direct  and  positive,  that  the 
plaintiff  has  a  subsisting  cause  of  action :  and  therefore,  if  it  be  merely  by 
%vay  of  argument,  or  reference  to  books  or  accounts,  &c.  or  as  the  party 
making  it  believes,  it  will  not  in  general  be  sufficient  ^  But  an  affidaTit 
that  the  defendant  is  indebted  to  the  plaintiff  in  such  a  sun,  cls  he  computes 
it,  has  been  adjudged  good  ^.  And  in  an  affidavit  to  hold  to  bail,  made  by 
the  plaintiff's  agent,  (the  plaintiff  himself  bdng  abroad,)  the  debt  on  a 
judgment  being  first  positively  sworn  to,  a  subsequent  statement  that  the 
judgment  is  still  in  force,  unpaid  and  unsatisfied,  as  deponent  verify  be» 
Ueves,  will  not  vitiate  \  Where  the  plaintiff  sues  as  executor  or  admimsm 
trator,  or  as  assignee  of  a  bankrupt,  it  is  sufficient  for  him,  or  a  derk  of 
the  testator  S  &c.  to  swear  that  the  defendant  is  indebted,  &c.  as  appears 
by  books,  4^.  and  as  he  verily  believes  ' :  but  even  in  that  case,  a  mere  ru 
ference  to  books,  &c.  unsupported  by  the  party's  belief,  is  not  snfficiehtly 
positive  ? ;  and^  in  the  Exchequer,  an  affidavit  by  an  executor,  of  m  ddxt 
due  to  his  testator,  '^  as  spears  by  a  statement  made  from  the  testator's 
books,  by  an  accountant  employed  to  investigate  the  same,  ai  deponent 
verily  believes,"  is  insufficient  to  hold  a  defendant  to  ^cial  bail  K  So, 
where  the  affidavit  to  hu)d  to  bail  was  made  by  a  bankrupt,  who  swore 
that,  at  and  before  the  date  and  suing  out  of  the  commission,  the  defiend* 
ant  was  indebted  to  deponent,  and,  as  he  believed,  was  still  indebted  to 
his  assignees,  on  a  bill  of  exchange  accepted  by  the  defendant,  indorsed 
by  the  drawer  to  deponent,  and,  as  he  believed,  still  unpaid ;  the  oomt 
thought  the  affidavit  insufficient  K  A  co*assignee  of  a  debt,  arising  out 
of  bills  of  exchange  in  his  own  possession,  may  sue  in  the  name  of  the 
ginal  creditor,  and  hold  the  defendant  to  bail  on  his  own 
swearing  positively  as  to  all  the  facts  required  which  are  within  his  oim 
knowledge,  and  to  the  best  of  his  knowledge  and  belief,  as  to  sach  as  ait 
within  the  knowledge  of  his  principal  and  co-assignees^.  And  where  the 
assignee  of  a  bond  swore,  that  the  obligor  was  indebted  in  ninety  poands. 


'  i  Bam.  &  Ores.  866.  7  DowL  &  Ryl. 
478.  S.  C.  and  see  8  East,  864.  I  Chit  Rep. 
468.  8  Moore,  682.  And  for  other  cases, 
respecting  the  officer  before  whom  affidavits 
made  abroad  are  to  be  sworn,  see  1  Chit.  Rep. 
463.  m  notit, 

»>2  Str.  1167.  1209.  1219.  1226.  1270. 
I  Wils.  121.  231.  279.  339.  Say.  Rep.  59. 
&  C.  2  Bur.  655.  3  Bur.  1447.  1687.  4 
Bur.  2126.  Brown  v.  Phepoe,  H.  24  Geo. 
III.  K.  B.  1  Dumf.  &  East,  716.  8  Dumf. 
&  East,  55.  3  DurrX  &  East,  575.  5  Dumf. 
&  East,  364.  Barnes,  87.  but  see  3  Wils. 
154.  2  Blac.  Rep.  740.  S.  C.  C.  P.  For 
the  farms  of  affidavits  in  different  cues,  see 
Append.  Chap.  X.  $  1,  &c. 


'  2  Bur.  1032.  but  see  I  Dumt  &  East, 
717, 

•»  1  Chit.  Rep.  165. 

•  EtheringUm  v. ,  M.  46  GtxK  HL 

K.B. 

'  4  Bur.  1992.  2283.  Brown  v.  Z^^p(Kt 
H.  24  Geo.  III.  K.  B.  1  Dunif.  &  Eaat,  6S. 
4  Durnf.  &  East,  176.  8  Dumf.  &  Etst, 
419,  20.  S  Bos.  &  FuL  296.  and  SM  Ap- 
pend. Chap.  X.  $  98,  4w  97,  a.  10& 

>  2  Str.  1219.  1  DuroL  k  Eait,  83.  1 
Chit.  Rep.  92. 

«»  1  Pricey  402. 

>  4  Bing.  142. 

^  8  Dumf.  &  Sukt^lt. 
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for  principal  and  intend  upon  the  bond^  as  he  believed,  the  affidavit  was 
deemed  anfficient  to  hold  the  defendant  to  special  bail*:  Bat  it  is  nsnaU 
in  sock  case,  for  the  oUigoe  and  assignee  to  join  in  an  affidavit^  stating 
the  ezecation  of  the  bond,  the  assignment  of  it,  and  how  much  is  due  for 

and  interest  ^     An  affidavit  of  debt,  stating  that  A.  was  in-  Of  debt,  in 


debfeed  to  B.  ibr  goods  sold  and  delivered  in  HoUand,  and  that  the  debt  ^*^'^' 
was  aH%ned  to  C.  according  to  the  laws  of  that  country,  and  concluding 
with  a  statement  that  the  assignee  of  a  debt  may  sue  the  debtor  according 
t»  the  laws  of  Holland,  "  as  deponent  is  informed  and  believes,"  has  been 
deemed  sofficient  to  hdd  the  defendant  to  bail  in  this  country  ^» 

It  ia  also  requisite,  that  the  affidavit  should  be  certain  and  expUcii,  as  Must  be  certain, 
ts  the  nature  of  the  cause  of  action :  Therefore,  an  affidavit  that  the  de-        ^P'*^^' 
fendaat  is  indebted  to  the  plaintiff  in  such  a  sum,  without  more**,  or 
gnerally  upon  promises*,  or  in  so  much  upon  a  bond  for  performance  of 
cm9enamis',  or  upon  breach  of  articles  i,  or  as  a  balance  of  accounts  be- 
tween the  parties  ^,  has  been  holden  to  be  too  general.     So  an  affidavit  to  For  goods  sold 
hold  to  bail,  stating  only  that  the  defendant  is  indebted  to  the  plaintiff,  ^  ^''''^ 
"  for  goods  sold  and  delivered,  (without  saying  bif  the  plaintiff  to  the  de* 
fendami,)  and  as  the  acceptor  of  a  bill  of  exchange ',"  or  *'  for  goods  sold 
and  delivered  (not  saying  by  the  plaintiff,)  to  the  defendant  V'  or  ''  for 
gsoda  sold  and  delivered  for  the  defendant ',"  is  insufficient.   And,  in  the  Work  sad  la- 
KjBg^a  Bench,  an  affidavit  to  hold  to  bail,  stating  that  the  defendant,  being      ^^* 
eaptaiA  of  a  ship,  was  indebted  to  plaintiff,  "  for  work  and  labour  of  plain- 
tiff done  on  board  the  ship,  and  for  materials  found  by  plaintiff  and  used 
therein,  and  for  goods  sold  and  delivered,  and  money  paid  by  plaintiff,  at 
the  request  of  defendant,"  was  holden  to  be  defective,  in  not  stating  that 
the  work  was  done,  or  money  paid  for,  or  the  goods  sold  to  defendant  ™. 
But  where  it  was  stated  in  the  affidavit,  that  the  defendant  was  indebted.  Use  andoccupit- 
*'  for  the  use  and  occupation  of  a  certain  dwelling  house,  &c.  of  the  plain- 
tiff, held  and  enjoyed  by  the  defendant  as  tenant  thereof,"  without  saying 
that  he  was  tenant  to  the  plaintiff,  it  was  deemed  sufficient ".    So,  in  the  Wages,  &c. 
Common  Pleas,  an  affidavit  to  hold  to  bail,  stating  the  debt  to  be  ''for 
money  paid  laid  out  and  expended,  and  wages  due  to  the  plaintiff  for  his 
svviecs  on  board  the  defendant's  ship,"  is  sufficient,  without  expressly 
stating  that  the  wages  were  due  from  the  defendant  ®.     So  an  affidavit  to  Hire  of  cscw 
hold  to  bail,  which  states  that  the  defendant  is  indebted  to  the  plaintiff,  ^^^    ^ 
for  the  hire  of  divers  carriages,  &c.  of  the  plaintiff,  to  and  for  the  use  of 
the  defendant,  is  sufficient,  without  stating  that  they  were  hired  of  the 

*  1  was.  tas.  and  see  7  Taunt  975.     1       Per  Cur,  M.  41  Geo.  III.  K.  B. 
Uuoie^  t4.  &  C.  *"  4  Taunt  154.  2  Chit  Rep.  15. 

^9  Bos.  &  Put  a55.  and  wx  Append.  *  7  East,  194. 

Chapu  X.  5  75.  ^S  East,  106.  1 1  East,  315.  6  Taunt  192. 

*  4  DovL  &  RyL  180.  1  Marsh.  595.  S.  C 

*  1  H.  BUc.  10.  '  2  Barn.  &  Aid,  596.   I  Chh.  Rep.  331. 

*  Doug.  407.  S.  C. 

'  %.  Bep.  109.  and  see  4  Maule  ft  Set  *"  2  Maulc  &  Sel.  603. 

330.  "9  Price,  322. 

*  Booker  r.  Fnmi,  cited  in  Say.  Rep.  109.  *  )  Marsh.  Sl¥. 
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married  woman, 
Ac. 


Money  had  and    plaintiff,  or  by  whom  they  were  hired  *.   So>  it  has  been  deemed  sufficient 

to  state,  in  an  affidavit  to  hold  to  bail,  that  the  defendant  is  indebted  to 
the  plaintiff  in  such  a  sum,  "  for  money  had  and  received  on  aeeount  of 
the  plaintiff,"  without  adding,  that  it  was  received  by  the  defendant^ 

Money  paid,  Ac.  And,  in  an  affidavit  of  debt  for  money  paid  to  the  use  of  the  defendant  S 

or  for  work  and  labour  as  the  defendant's  servant  ^,  it  is  not  necessary,  in 
the  Common  Pleas,  to  state  that  it  was  at  his  request ;  but  it  is  otherwise 

Money  lent,  by    in  the  King's  Bench  ^     An  affidavit  made  by  a  married  woman,  that  the 

defendant  is  indebted  ^'  for  the  rent  of  lodgings,  and  fnr  money  lent  hy 
her  to  the  defendant,"  was  held  sufficient ;  although  it  did  not  state  to 
whom  the  lodgings  were  let,  and  the  person  making  the  affidavit  was  her- 
self incapable  of  lending  money ;  for  she  might  have  lent  it  as  agent  to 
her  husband '.  And  an  affidavit  that  /2.  Fatten  is  indebted  for  money 
paid  to  the  use  of  the  said  /2.  Jackson,  is  well  enough  ?.  But  an  affidavit 
stating  the  defendant  to  be  indebted  to  the  plaintiff,  for  money  had  and 
received  to  the  use  of  his  wife  ^ ;  or  that  E.  I.  is  Indebted,  &c  for  money 
due  from  the  said  G.  P.  E.  I.  &c. '  is  insufficient.  An  affidavit  to  held  to 
bail  on  a  bill  of  exchange,  h^  been  deemed  sufficient,  though  it  do  not 
state  in  what  character  the  plaintiff  sues,  whether  as  payee  or  indorsee  ^ : 
And  an  affidavit,  stating  that  the  defendant  was  indebted  to  the  plaintiff 
on  a  bill  of  exchange,  payable  to  a  third  person,  at  a  day  now  past,  was 
deemed  sufficient ;  without  stating  at  what  day  the  bill  was  payable,  or 
shewing  the  connexion  between  the  payee  and  the  plaintiff^.  But  an 
affidavit,  that  the  defendant  is  indebted  to  the  plaintiff,  ''  as  indorsee  of  a 
promissory  note,  or  bill  of  exchange,  made  or  accepted  by  defendant," 
without  stating  the  date  of  the  note  or  bill,  or  that  it  was  payable  on  de- 
mand, or  at  a  day  past,  is  insi^cient  "* :  and  it  seems  that  the  affidayit 
must  state  in  what  character  the  defendant  is  sued  °.  So,  an  affidavit  stat- 
ing the  defendant  to  be  indebted  to  the  plaintiff,  on  a  promissory  note, 
drawn  in  favour  of  J.  E,  &  Co.  and  dul^  indorsed  to  the  plaintiff,  has  been 
deemed  ii^sufficient  ^. 

In  an  action  on  a  monei^  bond,  the  affidavit  to  hold  to  bail  should  regu-* 
larly  state  that  the  defendant  is  indebted,  &c.  for  principal  and  interest 
due  on  a  bond,  bearing  date,  &c.  and  made  and  entered  into  by  the  de- 
fendant to  the  plaintiff,  in  the  penal  sum,  &c.  conditioned  for  the  payment 


On  bin  of  ex- 
change,  or  pro- 
niisaoiy  note.  • 


On  money  bond, 
&c. 


°  6  Taunt  389.  2  Marsh.  8S.  &  C. 
^  8  Dumf.  A  East,  SS8.  and  see  id,  27. 

*  5  Taunt  704.  751.  1  Marsh.  816.  S.  C. 
8  Moore^  832.  1  Bing.  338.  S.  C.  accord, 

*  6  Taunt  766.    1  Marsh.  817.  (a).  S.  C 
6  Taunt  389.  S.  P. 

*  5  Maule  &  SeL  446. 

'  Per  Cur,  T.  40  Geo.  III.  K.  B. 
<  3  Maule  &  Set.  17B. 
^  4  Bing.  60. 
»  1  DowL  &  Ryl,  160. 
^  7  East,  94.  194.  3  Smith  R.  1 17.  S.  C. 
K.  B.    7  Taunt  171.    9  Marsh.  483.  S.  C. 


C.  P.  accord,  but  see  6  Taunt  26.  I  Manli. 
424.  S.  C.  6  Taunt  631.  2  Marsh.  8S1. 
S.  C*  contra, 

I  1  Chit  Rep.  648.  and  see  4  Moor^  18. 
6  Moore,  62.  2  Brod.  &  Bing.  838.  a  C 
Id,  343.  2  DowL  &  RyL  148. 

""  2  Maule  &  SeL  146.  476.  3  Barn.  & 
Aid.  496.  K.  B.  7  Taunt  171.  2  Manih. 
483.  S.  C.  4  Moore,  18.  C  P.  accord,  but 
see  1  New  Rep.  C  P.  167.  cwifro. 

"  2  Marsh.  231.  6  Taunt  531.  S.C. 

"  4  Bing.  114. 
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•L  and  interest,  at  a  certain  day  now  past^  And  where  the  affidarit 


stated*  that  the  defendant  was  indebted,  &c  in  a  certain  snm,  for  principal 
amd  hUerttt  dne  on  a  bond,  made  by  the  defendant,  in  a  greater  penal  sum, 
h  was  holden  to  be  good ;  though  it  did  not  state  the  condition  of  the  bond 
to  be  for  the  payment  of  money  ^  But  the  affidavit  must  shew  that  the 
bond  was  then  due  and  payable ;  otherwise  the  defendant  will  be  discharged 
on  oonmum  bail  ^.  And  an  affidavit,  stating  that  the  defendant  is  indebted 
lo  the  plaintiff  in  6000/L  **  upon  a  bond,  bearing  date,  &c.  and  made  and 
catered  into  by  defendant  to  phiintiff,  in  the  penal  sum  of  25,000^"  with« 
oat  shewing  the  condition  of  the  bond,  was  holden  insufficient ;  and  the 
eiwt  discharged  the  defendant  on  common  bail  \  So  an  affidavit  to  hold 
to  baily  in  an  action  against  a  turety  on  an  arbitration  bond,  must  set  out 
the  condition,  and  shew  that  a  demand  of  the  money  was  made  on  the 
prmdpal,  if  required  by  the  awards 

In  holding  a  defendant  to  bail  for  stipulated  damages,  for  not  perform-  For  sUpuUtcd 
iag  an  agreement,  it  is  necessary  that  the  affidavit  should  state  what  ^■^'S^**  ^^ 
&e  agreement  was,  and  the  breach  of  it'.  And  as  a  party  cannot  be  held 
ta  bail  £or  a  penally ^  but  only  for  the  sum  secured  by  it,  an  affidavit  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  1000^  ''  under  an 
i^greement  in  writing,  whereby  the  defendant  undertook  to  pay  the  plain-* 
tiff  the  balance  of  accounts,  &c.  which  balance  is  still  due  and  unpaid,"  is 
iosnfficient,  without  stating  that  the  bahmoe  was  1000/>.  So  an  affidavit, 
that  the  defendant  is  indebted  to  the  plaintiff  in  50/.  **  by  virtue  of  an 
tgreement,  whereby  he  bound  himself  in  that  sum  for  the  perfbrmanoe  of 
the  said  agreement,  and  which  he  had  neglected  and  refused  to  perform," 
without  stating  what  the  agreement  was,  or  the  breach  of  it,  is  not  suffix 
dent^.  So  an  affidavit,  stating  that  the  defendant  is  indebted  to  the 
plaintiff  in  so  much  for  interest  money,  under  and  by  virtue  of  an  agree* 
meat  nnder  the  hand  of  the  defendant  ^  or  for  his  subscription  as  member 
flf  a  eertain  reading  dub,  according  to  the  rules  and  r^iulations  of  the 
mbmS  is  not  sufficient.  So,  if  a  tenant  bind  himself  in  a  penalty,  for 
psrfiDfmance  of  repairs  within  a  certain  time,  the  court  will  not  permit  him 
to  be  arrested  for  the  penalty,  upon  an  affidavit  which  does  not  shew  in 
what  respect,  and  to  what  amount,  he  has  violated  his  contract'.  So, 
where  an  affidavit  stated,  that  the  defendant  was  indebted  to  the  plaintiff 
in  245iL  **  for  money  lent  by  plaintiff  to  defendant,  for  the  use  of  another, 
sad  fior  which  the  defendant  promised  to  be  accountable,  and  repay  or  cause 
to  be  paid  or  secured  to  the  plaintiff,  &c"  the  defendant  was  discharged 
OB  common  bail ;  it  not  appearing  in  the  affidavit,  but  that  the  money  had 
been  secured,  according  to  the  agreement '°.  And  where  an  affidavit  stated, 

*  Append.  Oiap.  X.  §  7S.  >  6  Durnf.  &  East,  217. 

^  7  Taunt.  875.  1  Moore,  84.  S.  C.  »  8  East,  iOO. 

*7DowL  &  RyL  888.  >  10  East,  858. 

'i  Manle  &  SeL  880.  but  see  7  Taunt.  ^  1  DowL  &  RyL  150. 

n.  1  Bfoore^  84w  S.  C.  Anie,  188.  *  5  Taunt.  847. 

*7Taiint.405.  1  Moore^  110.8.0.  "  5  Durnf.  &  East,  558.  and  sec  8  Bos.  & 

<  6  Dnnit  &  Eaal,  18.  Per  Cw.  H.  41  Ful  48. 
Gco.m.K.B.  8  East,  409. 


186  OF  THB   APFIDAVIT 

that  the  defendant  was  indebted  to  the  plaintiff^  upon  a  written  agreement 
to  marry  plaintiff^  at  a  time  specified,  or  pay  her  1000/.  and  that  he  had 
not  done  cither,  although  the  time  had  elapsed,  and  plaintiff  was  ready 
and  willing  to  marry  defendant,  and  requested  him  to  marry  her;  the 
court  held  that  this  was  insufficient,  as  they  can  take  nothing  by  intend- 
ment in  an  affidavit  of  debt ;  and  here,  no  consideration  for  the  defendant's 

For  damages       promise  was  shewn  ^     But,  in  the  Common  Pleas,  an  affidavit  to  hold  to 

eosta.  hail,  stating  the  defendant  to  be  indebted,  *'  for  damages  awarded,  and  fbt 

costs  and  expenses  taxed  and  allowed,"  is  sufficiently  certain ;  lor  it  will 
be  inferred,  that  the  award  and  taxation  are  sudi  as  will  support  the  ao^* 

On  charterparty,  tibn  \     And,  in  that  court,  an  affidavit  stating  that  the  defendant  waa 

indebted  to  the  plaintiff, ''  upon  and  by  virtue  of  a  certain  charter-party  di 
affreightment,  bearing  date,  &c.  for  and  on  account  of  the  hire  of  a  ship,  let 
to  hire  by  the  plaintiff  to  the  defendant,  and  by  him  taken,  for  a  oertain 
voyage  from to ,  was  deemed  sufficient  *^.  So,  an  affi- 
davit to  hold  to  bail,  stating  that  the  defendant  was  indebted  to  the  plain* 
tiff,  in  trust  for  the  deponent,  under  a  deed,  by  which  the  defendant  had 
covenanted  to  pay  money,  ''at  certain  times,  and  on  certain  events,  now 
past  and  happened,"  was  holden  to  be  sufficient^. 

In  trover.  It  was  formerly  sufficient,  in  order  to  hold  to  bail  in  trover,  to  make  a 

general  affidavit,  that  the  defendant  had  possessed  himself  of  divers  goods 
and  chattels  of  the  plaintiff,  of  the  value,  &c  which  he  had  refused  to 
deliver  to  the  plaintiff,  and  had  converted  the  same  to  his  own  use*.  Bat 
an  affidavit,  stating  that  the  defendant  was  indebted  to  the  plaintiff  "  in 
Irover^,"  or  that  "  the  defendants  had  possessed  themselves  of  oertain 
goods,  &c  of  the  plaintiff,  and  of  other  persons  9,"  or  that  *'  the  plaintiff's 
cause  of  action  against  the  defendant  was  for  converting  and  disposing  of 
divers  goods  of  the  plaintiff,  to  the  value  of  250/.  which  he  refused  to  de* 
liver,  though  the  plaintiff  had  demanded  the  same,  and  that  neither  the 
defendant  nor  any  person  on  his  behalf  had  offered  to  pay  to  the  plaintiff 
the  250/.  or  value  of  the  goods  \"  has  been  deemed  insufficient.  And  to 
obtain  a  judge's  order,  under  the  late  rule  ^  the  affidavit  should  ftdly  set 
forth  the  circumstances  under  which  the  defendant  has  possessed  himsdf 
of  the  goods,  the  particulars  of  which  they  consist,  and  the  value  of  them, 
and  in  what  manner  the  defendant  has  converted  them  to  his  own  use.  In 
order  to  hold  to  bail  in  trover  for  a  bill  of  exchange,  it  should  be  stated 
that  the  bill  remains  unpaid  K  And  an  affidavit  to  hold  to  bail  in  trover, 
by  the  assignees  of  a  bankrupt,  stating  that  **  the  defendant  possessed  him- 
self of  the  goods,  which  he  refused  to  deliver,  and  has  converted  them  to 
his  own  use,  as  appears  by  the  bankrupt's  books  of  account,  and  by  the 

'  1  Bam.  &  Cres.  108.  2DowL&UyL69.  «  Per  Cur.  T.  4SGeo.lII.  K.B. 

S.  C.  *>  7  Dumf.  &  East,  550. 

*>  1  Bos.  &  PuL  S65.  and  see  6  Dowl  &  *  R.  H.  48  Geo.  III.  K.  B.  C  P.  &  Si^ 

Ryl  15.  cbcq.  Ante,  178.    And  for  the  fom  of  an 

"  8  Moore,  107.  1  Bing.  248.  S.  C.  affidavit  in  (rover,  since  tiie  abov^tuk^  ect 

<  8  Bhg.  186.  Append.  Chap.  X.  $  85. 

•  Append.  Chap.  X.  §  88,  &c.  *  T  Dumf.  &  £as%  Ml. 

'  1  H.  Blac.  818. 


TO  HOLD   TO   BAIL.  187 

letters  of  S.  (tbe  agents)  and  letters  of  the  plaintiffi^  ai  deponent  believes" 
was  bolden  not  to  be  sufficiently  certain^  to  shew  a  conversion ;  and  there* 
lore  the  ooort  discharged  the  defendant  on  common  bail  *. 

An  affidarit  to  hM  to  bail  on  the  lottery  act,  must  specify  the  nature  of  On  lottery  acu 
the  offence,  and  aver  that  the  defendant  has  incurred  the  forfeiture** :  but 
the  oflence  need  not  be  described  circumstantially,  nor  is  the  plaintiff 
obliged  to  swear,  that  the  defendant  is  indebted  to  him  to  the  amount  of 
tiie  penalty  ' :  In  sudi  an  affidavit,  several  offences  of  the  same  nature  may 
be  indnded' ;  and  it  need  not  state  that  the  defendant  received  any  oon- 
Sidemtion  for  making  the  insurances,  or  set  out  the  plaintiff's  authority  to 
hrii^  the  action  *. 

By  the  Bank  acts ',  which  were  passed  during  the  late  reign,  for  re*  NegatiTing  ten. 
strsimng  cash  payments,  the  affidavit  to  hold  to  bail  was  required  to  state,  ^^^  ^°^ 
diat  no  offer  had  been  made  to  pay  the  sum  sworn  to,  in  notes  of  the  go- 
feraor  and  company  of  the  Bank  of  England,  expressed  to  be  payable  on 
demand,  (fractional  parts  of  the  sum  of  20i.  only  excepted  s).  These  acts 
of  parliament  were  construed  to  extend  to  affidavits  made  in  Ireland,  fof 
the  purpose  of  being  used  in  this  country  ^ :  And  if  an  affidavit  was  made 
hare>  to  be  used  in  Ireland,  it  must  have  negatived  the  tender  in  Irish,  as 
wdl  as  English  bank  notes.  But  the  acts  did  not  apply  to  the  case  of  a 
defendant  holden  to  bail  in  trover,  which  could  only  be  done  under  a 
judge's  order,  on  an  affidavit  of  the  circumstances  K  By  these  acts  ^,  "  no 
action  or  suit  could  have  been  prosecuted  against  the  governor  and  com- 
pany of  the  Bonk  of  England,  during  the  continuance  of  the  restriction 
tiwRiby  imposed  on  payments  by  the  said  governor  and  company  in  cash, 
to  eompd  payment  of  any  note  of  the  said  governor  and  company,  ex- 
pressed to  be  payable  on  demand,  or  of  any  note  of  the  said  governor  and 
eompany,  made  payable  otherwise  than  on  demand,  or  of  any  sum  of 
money  whatsoever  by  the  said  governor  and  company,  which  they  were 
wining  to  pay  in  their  notes,  expressed  to  be  payable  on  demand."  But  in 
other  cases,  bank  notes,  if  objected  to,  were  not  made  a  legal  tender  by 
these  acts^ ;  though  they  are  so  considered,  if  not  objected  to  at  the  time™. 

•  *  t  Mrak  &  SeL  56S.  187,  &c. 

^  1  Diini^  &  But,  705.  *  Append.  Chap.  X.  §  I. 

'M,  8  Duni£&  East,  654.  ^  Netbitt  v.  Pym,  7  Dumf.  &  East,  87G. 

'4D«rar.&Sast,888.  in  notia  Stewart  y.  Smith,  lBo9.&'BuL  132. 

•  6  Diind.  &  East,  64a  and  see  2  H.  in  nolis.  S.P.  AtOe,  181. 

Bhe.  17.  Append.  Chap.X.  §  81.  *  4  Price,  S07.  Ante,  171,  2.  186. 

'  S7  Geo.  III.  0.45.  §  9.  S7  Geo.IIL  c.  ^  See  sUt.  37  Geo.  III.  c.  45.  §  2.  and 

91.  $  8.  88  Geo.  IIL  c  1.  $  8.  42  Geo.  IIL  the  other  statutes  referred  to  in  note ',  op- 

c  40.  43  Geo.  III.  c.  18.  §  2.  and  see  the  posite. 

Hatutci  61  Geo.  IIL  c.  127.  52  Geo.  III.  c.  *  2  Bos.  &  FuL  526.   And  see  the  statute 

M.  63  Geo.  IIL  c.  5.  and  54  Geo.  IIL  c  56  Geo.  IIL  c.  68.  §  11.  by  which  gold  coin 

52.  Cor  preventiBg  bank  notes  from  being  re-  is  declared  to  be  the  only  legal  tender. 

cml  for  ksi  than  tbe  sum  specified  therein,  °*  3  Dumf.  &  East,  554.  4  Esp.  Rep.  267. 

4&i  and  Stat.  60  Geo.  IIL  c.  23.  for  re-  PerBuUer,  J.  in  fFi%  v.  Warren,  SiUlTtd. 

ititumg,  and  id  c.  49.  1  &  2  Geo.  IV.  c.  after  M.T.  28  Geo.  III.  K.  B.  and  he  held, 

S6b  for  tbe  gndml  renimptioa  of  cash  pay-  that  the  same  doctrine  applied  to  a  draft  on  a 

nenta.    And  for  tbt  detenmnations  on  these  banker. 
vts,  aee  the  ei^Uh  edition  of  this  work,  p. 


188 


OP   THE  -  APPIDAVIT 


Defect  in,  re- 
medied by  Stat. 
43  Geo.  III.  c. 
18. 


No  longer  ne- 
ceuaiy. 


Affidavit  must 
be  angle. 


Want  o^  or  de- 
fect in,  and  bow 
cured. 


It  was  not  necessary^  however^  that  the  affidavit  should  be  very  par- 
ticular, in  negativing  a  tender  in  bonk  notes :  for,  by  the  statute  43  Geo. 
III.  c.  18.  §  2.  it  was  enacted,  that  "  in  case  of  any  application  to  any  of 
his  majesty's  courts  in  Westminster  hall,  by  any  person  who  had  been  or 
should  be  held  to  special  bail,  under  or  by  virtue  of  any  process  out  of 
siich  court,  to  be  discharged  upon  common  bail,  by  reason  of  any  defect  in 
such  part  of  the  affidavit  on  which  he  was  so  held  to  bail,  as  negatived  or 
was  intended  to  negative  any  offier  having  been  made  to  pay  the  sum  in 
such  affidavit  mentioned,  in  notes  of  the  governor  and  company  of  the  bank 
of  England,  the  person  or  persons  making  such  application  so  to  be  dis- 
charged, should  not  be  entitled  to  such  discharge,  unless  he  she  or  they 
should  at  the  same  time  make  proof,  by  affidavit,  that  the  whole  sum  of 
money,  for  which  he  she  or  they  had  been  so  held  to  bail,  had  been  or  was, 
before  such  holding  to  bail,  offered  to  be  paid,  either  wholly  in  such  notes, 
or  partly  in  such  notes  and  partly  in  lawful  money  of  this  kingdom/* 
This  statute,  however,  was  not  intended  to  remedy  the  total  omission  of 
a  clause  in  the  affidavit,  n^ativing  a  tender  in  bank  notes,  but  merely  to 
cure  fcnmal  slips  ^     And,  by  the  statute  59  Greo.  III.  c  49.  §  1.  the  re- 
strictions on  payments  in  cash,  under  the  several  bank  acts,  finally  ceased 
and  determined  on  the^r^  day  of  May  1823 :     So  that  it  is  no  longer 
necessary  to  negative  a  tender  of  the  debt  in  bank  notes,  in  an  affidavit  to 
hold  to  bail. 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to  hold  to  bail  should  be 
single :  and  therefore  if  it  contain  two  or  more  different  causes  of  com- 
plaint, that  cannot  be  joined  in  the  same  action,  either  at  the  suit  of  one 
or  several  plaintiffs  ^,  or  against  one  ^  or  several  ^  defendants,  it  is  ine* 
gular,  and  the  courts  on  motion  will  set  aside  the  proceedings  ^ 

If  there  be  no  affidavit,  or  the  affidavit  be  defective  ',  or  materially  dif- 
ferent from  the  process  8  or  declaration  <,  or  not  dvlyjiled  \ml£  the  sum 
sworn  to  be  not  indorsed  on  the  writ  ^  the  court  will  discharge  the  de- 
fendant upon  common  bail.  But  if  the  affidavit  be  merely  informal,  the 
defendant  cannot  object  to  it,  after  he  has  voluntarily  given  a  bail-bond  \ 
put  in  ^  or  perfected >°  bail  above,  taken  the  declaration  out  of  the  office". 


*  Wood  v.  JcnkiM,  M.  45  Geo.  III.  K.  B. 
2  Smitb,  R.  156.  S.  C.  and  see  1  Bos.  & 
Pul  176.  7  Taunt.  405.  1  Chit.  Rep.  58. 
(a).  59,  60. 161.  (a).  2  Chit.  Rep.  18.  9 
Price,  822. 

^  6  Dumf.  &  East,  688. 

^  6  Bur.  2690. 

^  Doug.  217.  Fry  v.  MorUgomery  and 
others,  M.  26  Geo.  III.  K.  B.  4  Dumf.  & 
East,  577.  695.  5  Dumf.  &  East,  254.  722. 
4  East,  589.  1  Maule  &  Sel.  55.  Bames,  70. 
I  Bos.  &  Pul  49.  2  New  Rep.  C.  P.  82.  1 
Marsh.  274. 

^  See  further,  as  to  the  affidavit  to  hold  to 
bail,  Petersd.  Part  I.  Chap.  V. 

f  7  Duiiif.  &  East,  375. 


«  Post,  Chap.  XII. 

*>  Hussey  V.  BaskerviUe,  cited  in  2  Wils. 
225.  2  Taunt  16S.  1  Maule  &  SeL  2S0. 
2  Moore^  192.  8  Taunt  242.  S.C 

*  2  Wils.  69. 

k  7  Dumf.  &  East,  875.  2  DowL  &  RyL 
252. 

I  1  East,  880.  1  Maule  &  SeL  2Sa  In 
the  latter  case,  Mr.  Justice  Barley  obaerred^ 
that  there  was  not  any  instance^  in  whidi  tlw 
party,  after  putting  in  bail  abore^  had  been 
permitted  to  take  advantage  of  a  defect  in  tbe 
affidavit  to  hold  to  buL  See  also  6  Tnint 
185.  C.  P.  accord. 

">  1  East,  81.  1  Bos.  &  PuL  18t.  &  P. 

'  7  Dumf.  &  East,  451. 
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pleided  to  the  action  \  or  let  judgment  go  by-default  ^     And  it  is  a  rule  Court  wfll  not 
in  the  King^s  Bench^  that  when  the  affidavit  to  hold  to  bail  is  r^nbr,  the  8®  <>"*  ®  **• 
ooiut  will  not  go  out  of  it,  or  prejudge  the  cause,  by  entering  into  the 
merits  npon  which  it  is  founded  ^.     The  plaintiff  therefore,  in  that  court,  Supplemental  or 
must  stand  or  ^dl  by  his  affidavit;  it  being  the  constant  and  uniform  ^davit,bK.B. 
practioe  of  the  court,  in  cases  of  arrest,  not  to  receive  a  supplemental  or 
explanaiory  affidavit  on  the  part  of  the  plaintiff,  nor  a  counter  or  coit« 
hwUdofy  one  on  the  part  of  the  defendant  ^.    Even  an  affidavit  of  the 
plaintiff's  confession,  that  the  defendant  owes  him  nothing,  will  not  here* 
odved*.     This  practice  however  must  be  understood  with  reference  to  the 
nerits  of  the  cause ;  it  being  competent  to  the  defendant  to  shew  by  a 
cmmter  affidavit,  that  he  was  privil^ed  from  arrest,  or  had  been  before 
balden  to  bail  in  this  country,  for  the  same  cause  of  action  '. 

In  the  Common  Pleas,  where  the  affidavit  to  hold  to  bail  is  defective.  In  C  P. 
hf  reuoo  of  the  omission  of  some  circumstance  necessary  to  complete  it, 
u  where  it  is  not  sworn,  in  an  affidavit  made  by  an  executor,  that  he  be- 
lieves the  debt  to  be  due  s,  or  that  the  defendant  acknowledged  an  account 
itsted^,  &C.  the  court  will  permit  the  deficiency  to  be  supplied  by  a  sup^ 
fkntetUal  affidavit.  And  so,  where  the  matter  of  bail  is  discretionary,  as 
in  an  action  for  a  malicious  prosecution ',  &c.  the  court,  in  determining 
frMher  an  order  shall  be  granted  for  special  bail,  will  permit  a  contra-^ 
£eiory  affidavit  to  be  read  on  the  part  of  the  defendant.  But  where  the 
tftdsfit  is  a  mere  nullity,  as  being  made  by  a  person  convicted  of  felony  ^, 
or  does  not  contain  any  positive  oath  ^  or  cause  of  action  ",  the  court  will 
not  receive  a  supplemental  affidavit :  nor  will  they  try  the  merits  of  the 
csQse  on  a  contradictory  one,  except  in  cases  where  the  matter  of  bail  is 
discretionary  °.  In  the  Exchequer,  if  there  be  probable  ground  to  suspect 
that  the  securities  upon  which  the  defendant  is  held  to  bail  are  ill^al,  the 
eonrty  it  it  said,  will  discharge  him  upon  filing  common  bail  o. 


*  7  JhtnL  &  East,  870.  m  notii:  and  tee 
1BmI^77. 

^8  Dumf.  &  East,  77.  1  East,  19.  in 
w(ii.&C. 

'  I  SaOc  100.  but  sec  Forrest,  15S.  3 
Ettt,  169.  S  Chit  Rep.  20.  5  Bam.  &  Aid. 
904w  IS  Pricey  8.  M*Clel  8.  a  C.  0  Dowl 
&RjL2i. 

*2  Str.  1157.  1  Wils.SS5.  Say.  Rep.  55. 
S.C.  1  Ken. 424.  2Wlls.225.  iBlac.Rep. 
192.  2  Bur.  655.  4  Bur.  2017.  Doug.  450. 

467.   v.  Mabme,  M.  22  Geo.  III. 

K.  B.  Jaeqwes  t.  Nixon,  E.  26  Geo.  III. 
K.  B.  I  Dumf:  &  East,  716.  5  Dumf.  & 
Eatt»  552, 8.  ^i>ragg  v.  Youngs  H.  35  Geo. 
UL  K.B.  2  Maule  &  SeL  563.  7  Taunt. 
408.  1  Moore,  112.  &C  4  Bing.  148.  but 
see 2  Bhe. R^ 850. 886.  lH.Blac.S01. 
CP. 


*  1  Wils.  335.  and  see  Forrest,  155.  2 
Chit.  Rep.  20.  (a). 

f  2  East,  453. 

*  2  Blac  Rep.  850. 

^  Barnes,  100.  and  see  ici.  87.  1  H.  Blsc. 
248.  1  Bos.  &  PuL  36. 228.  2  Bos.  &  PuL 
110.298. 

*  Cas.  Pr.  C.  P.  148.  Pr.  Reg.  66.  Barnes, 
76.  S.  C.  and  see  Pr.  Reg.  63.  Bames,  61. 
S.C.W.72.87. 

^  Pr.  Reg.  49.  Barnes,  79.  S.C.  1  Chit. 
Rep.  167. 

I  2  Wils.  224. 

"  1  H.  Blac.  10.  7  Taunt  405.  1  Moore, 
110.  S.C.  4  Moore,  18,19. 

■  Bames,  61.  Pr.Reg.  63.  S.  C.  Barnes, 
109.  7  Taunt  235.  2  Marsh.  548.  S.  C  4 
Moore,  4. 

*  Foncit,  153. 
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How  long  8ffida« 
vH  continues  in 
force. 


New  one,  when 
necessary. 


OF   THE   PRIVILEGE 

An  affidavit  to  hold  to  bail  continues  in  force  for  a  year ;  daring  which 
period  the  defendant  may  be  arrested^  on  the  first  or  any  subsequent  pro- 
cess sued  out  thereon  ^.  But  an  affidavit  made  more  than  a  year  before 
the  suing  out  of  the  writ,  is  not  sufficient  to  authorize  an  arrest,  in  the 
King's  Bench  ;  for  the  act  requires  an  oath  of  a  subsisting  debt>  at  the 
time  of  suing  out  the  process ;  and  after  a  year,  it  will  be  presumed  that 
the  debt  has  been  paid,  if  nothing  appear  to  the  contrary  ^  It  is  therefore 
necessary  that  a  new  affidavit  should  be  made,  before  a  writ  is  sued  oat» 
when  more  than  a  year  has  elapsed  since  the  making  of  the  fiormer  af« 
fidavit. 


Privilege  from         Having  thus  shewn  for  what  cause  of  action,  and  upon  what  affida^t, 

the  defendant  may  be  arrested,  and  held  to  special  bail,  it  will  next  be 
proper  to  consider  the  privilege  from  arrest ;  which  is  personal,  temporary, 
or  local  ^ :  and  either  existed  at  common  law,  or  was  created  by  act  of 
parliament. 

Where  the  defendant  is  not  subject  to  a  capias,  he  cannot  of  oourae  be 

Of  the  sovereign,  arrested  and  held  to  special  baiL    Thus,  in  the  first  place,  not  to  mentioa 

the  sovereign,  it  is  holden  that  the  servants  in  ordinary  of  the  king,  or 
queen  regent,  though  subject  to  a  capias,  ought  not  to  be  arrested,  even 
upon  process  of  execution  ^,  without  notice  first  given  to,  and  leave  ob- 
tained from  the  lord  chamberlain  of  his  majesty's  household  *:  And  a 
servant  of  this  nature  is  not  liable  to  be  arrested,  although,  the  debt  be 
contracted  in  the  course  of  trade,  which  he  publicly  carries  on'.  But  the 
servants  of  a  queen  consort  or  dowager  have  no  such  privil^e  s.  And  as 
the  privil^e  is  confined  to  the  king's  servants  in  ordinary  with  fee,  in  re- 
gard of  their  attendance  on  his  person,  it  has  been  determined,  that  agen- 
tleman  of  the  king's  privy  chamber  ^,  or  the  fort  major  or  deputy  governor 
of  the  tower  of  London  ^,  is  not  privileged  from  arrest.  So,  where  one  of 
the  wardens  of  the  tomer,  on  being  arrested,  claimed  his  privil^^,  bat 
afterwards  executed  a  bail-bond,  the  court  refused  to  order  it  to  be  de-f 
livered  up  to  be  cancelled  \  The  king  hath  moreover  a  special  preroggtiTe;, 
(which  indeed  is  very  seldom  exerted,)  that  he  may,  by  his  writ  of  pro- 
tection,  privilege  a  defendant  from  all  personal  and  many  real  suits,  for  000 
year  at  a  time,  and  no  longer,  in  respect  of  his  being  engaged  in  bis  aer« 
vice  out  of  the  realm.    And  the  king  also,  by  the  common  law,  might 


Writ  of  protec- 
tion. 


King*8  debtor. 


»  JrUe,  164. 176. 

^  2  Str.  1870.  PUches  ▼.  Davy  and  others, 
H.  44  Geo.  III.  Stewart  t.  Freeman,  £.  47 
Geo.  III.  K.  B.  but  see  1  Bos.  &  PuL  176. 
C.P. 

"^  2  Salic,  tit  PrwUege.  And  see  forther,  as 
to  the  privilege  from  arrest,  and  what  persons 
may  or  may  not  be  arrested,  and  held  to  spe-^ 
cial  bail,  Petersd.  Part  I,  Chap.  III. 

'  5  Durnf.  &  East,  686.  and  see  2  CbH. 


Kep.  46.  1  DowL  &  RyL  127.  n. 

*  T.  Raym.  152.  2  Keb.  S.  485.  but  sec 
1  Bam.  &  Cres.  139.  2  DowL  &  Ryl  260. 
S.C. 

f  2  Taunt  167. 

>  1  Keb.  842.  877. 

1"  2  Bam.  &  Aid.  234.  1  DovL  &  RyL  79. 

*  2  Chit  Rep.  4a  51.  and  see  6  Bani.& 
Aid.  1S9.  2  DowL  &  RyL  250.  S.  C. 

^6  Barn.&  Cres.  84. 
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take  hW  debtor  into  his  protection^  to  that  no  one  might  sue  or  arrest  him, 
till  the  king's  debt  were  paid :  but  by  the  statute  25  £dw.  III.  stat.  5. 
c.  19.  notwithstanding  such  protection^  another  creditor  may  proceed  to 
judgment  against  him,  with  a  stay  of  execution  till  the  king's  debt  be 
paid;  unless  such  creditor  will  undertake  for  the  king's  debt^  and  then 
ke  shall  hsLYt  execution  for  both  *. 

By  the  law  of  nations,  as    declared  by  the  statute  7  Ann.  t.  12.  Ambassadors 

AwAaisadors,  and  other  public  mnuiers  \  are  privileged  from  arrest ;  as  ^ts."*^  '^' 

sie  also  theftr  domestic  servants ;  it  being  enacted  by  the  above  statute^ 

that  '^  all  writs  and  process  against  the  person  or  goods  of  an  ambcutador,. 

"  or  other  public  minister  of  a  foreign  prince  or  state,  or  the  domestic  ser^^ 

'^  9mU  of  sudi  ambassador  or  public  minister,  shall  be  utterly  null  and 

**  ymd,  to  all  intents  and  purposes  whatsoever."    But  a  consul  is  not  ocm- 

lidored  as  a  public  minister,  nor  consequently  privileged  £rom  arrest  ^. 

And  it  has  been  adjudged  ^,  that  a  defendant  claiming  the  benefit  of  this 

asl^  as  domestic  servant  to  a  public  minister,  must  be  really  and  bond^e 

Us  servant,  at  the  time  of  the  arrest  * ;  and  must  clearly  shew  by  af« 

Uarity  the  general  nature  of  his  service^  the  actual  performance  of  it, 

imI  that  he  was  not  a  trader  or  object  of  the  bankrupt  laws  ^.     For,  by 

the  lawa  «f  nations,  a  public  minister  cannot  protect  a  person  who  is  not 

htmiJUk  his  servant.    It  is  the  law  that  gives  the  protection :  and  though 

the  fVDoesa  of  the  law  shall  not  take  a  bondjide  servant  out  of  the  service 

qf  a  poblie  minist^,  yet,  on  the  other  hand,  a  public  minister  shall  not 

tsfo  a  peiipo^  who  is  not  bond  Jide  his  servant,  out  of  the  custody  of  the 

law,  or  screen  him  from  the  payment  of  his  just  debts'.    So,  where  the 

vnamt  of  an  ambassador  did  not  reside  in  his  master's  hott8e>  but  rented 

sni  Ufed  in  another,  part  of  which  he  let  in  lodgings ;  the  court  held, 

that  hia  goods  in  that  house,  not  being  necessary  for  the  convenience  of 

As  ainhmndnT,  w^re  liable  to  be  distrained  for  pow  rates  \     And  where 

the  wife  of  an  ambassador's  secretary  was  arrested,  upon  a  writ  issued 

tpimk  her  and  her  husband,  the  court  refused  to  quash  the  writ,  though 

d»  haaband  swore  that«  before  and  at  the  time  of  the  arrest,  he  was  in  the 

sdoal  emplojment  of  the  ambassador,  and  in  daily  attendance  upon  him, 

11  writing  dispatches,  and  other  official  documents ;  it  not  bmng  sworn, 

tbat  he  was  a  domestic  servant*  or  ^nployed  in  the  ambassador's  house  K 

lUa  pnvil^^,  however,  has  been  long  settled  to  extend  to  the  servants 
of  a  pidxlie  minister,  beii^  natives  of  the  country  where  he  resides,  as  well 
ss  to  Ym  foreign  servants  ^ ;  and  not  only  to  servants  lying  in  his  house, 

*a  Bisc  CoQk  280,90.  S.  C.  8  Bur.  1676.  1781.  8  Wils.  88.  siui 

^  Cas.  temp.  Talb.  881.  4  Bur.  8016.  see  8  Campb.  47. 

'alfsiile&8d.884.  tDd8eeCa«.l»f^.  *  FUni  \.  De  L/nfoxOy  ^L  48  Ge9- IH. 

Talb.  881.  S  Bur.  1481.  &  C  cited.  Com.  K.  B. 

Vig.^Jmhat$od0n,  B.    1  Taunt.  lOOi.   9  '  See  die  statute,  §  5. 

447.  bj  vliidi  it  appears  that  this  point  ■  4  Bur.  8016, 17. 

fbcmalf  coan4es«d  u  doubtfuL  ^  1  Born.  &  Crcs.  554.    8  Dowl  &  Ryl. 


<  2  Str.797.  8  Ld.  Baym.  1584.  Fitzgib.      838.  S.  C 
80O.  &  a  1  WBa.  80. 7a  1  BlacRep.  48.  '  3  Doul  &  Ryl  85. 

I  Bar.  401.  3  Bur.  1478.  I  Blac.  Rep.  471.  ^  3  Bur.  167^ 
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for  many  houses  are  not  large  enough  to  contain  and  lodge  all  the  servants 
of  some  public  ministers^  but  also  to  real  and  actual  servants  lying  out  of 
his  house  * :  Nor  is  it  necessary^  to  entitle  them  to  the  privilege^  that  their 
names  should  have  been  registered  in  the  secretary  of  state's  office^  and 
transmitted  to  the  sheriff's  office  ^ ;  though^  unless  they  have  been  so  re- 
gistered and  transmitted,  the  sheriff  or  his  officers  cannot  be  proceeded 
against  for  unresting  them  ^  And  it  is  not  to  be  expected,  that  every  par- 
ticular act  of  service  should  be  specified :  'Tis  enough,  if  an  actual  bomd 
^fide  service  be  proved :  and  if  such  a  service  be  sufficiently  made  out  by 
affidavit,  the  court  will  not,  upon  bare  suspicion,  suppose  it  to  have  been 
merely  colourable  and  collusive  ^. 
Peers,  and  peer-       By  the  common  law.  Peers  of  the  realm  of  England  ^  and  Peereues» 

whether  by  birth  or  marriage  ^  are  constantly  privil^ed  from  arrest  in 
dvil  suits,  on  account  of  their  dignity,  and  because  they  are  supposed  to 
have  sufficient  property,  by  which  they  may  be  compelled  to  appear :  whidi 
privilege  is  extended,  by  the  act  of  union  with  Scotland  s,  to  Scotch  peen 
and  peeresses ;  and,  by  the  act  of  union  with  Ireland  \  to  Irish  peers  and 
peeresses.  And  they  are  not  liable  to  be  allocked,  for  the  non-paym^it  of 
money,  pursuant  to  an  order  of  nisi  prius,  which  has  been  made  a  rule  of 
court  K  But  this  privilege  will  not  exempt  them  from  altachments,  for 
not  obeying  the  process  of  the  courts  ^ ;  nor  does  it  extend  to  peeresses  by 
marriage,  if  they  afterwards  intermarry  with  commoners  K  And  though 
the  servants  of  peers,  necessarily  employed  about  their  persons  and  estates, 
could  not  formerly  have  been  arrested  ^,  yet  this  privilege  seems  to  have 
been  taken  away  by  the  statute  10  Greo.  III.  c.  50.  §  1  °.  Where  acojMaf 
issues  against  a  peer,  the  court  will  set  aside  the  proceedings  for  ine- 
gularity  ^ :  But  it  seems,  that  the  sheriff  is  not  a  trespasser  for  executing 
it  P.  And  the  court  will  not,  on  motion,  cancel  a  bail-bond,  givoi  by  a 
person  claiming  to  be  an  Irish  peer,  unless  his  peerage  be  clearly  made 
out*>. 

By  the  law  and  custom  of  parliament.  Members  qflhe  House  cfCUnmmms 
are  privil^ed  from  arrest,  not  only  during  the  actual  sitting  of  parliament, 
but  for  a  convenient  time,  sufficient  to  enable  them  to  come  from,  and  re- 
turn to  any  part  of  the  kingdom,  before  the  first  meeting,  and  after  the 

*  2  Str.  797.  8  Wils.  S5.  and  see  1  Banu      7  Taunt.  679.  I  Moore^  410.  &  C 
&  Cres.  568.    2  Dowl.  &  RyL  840.  S.  C  *  Ld.  JWiHUovuf  s  case,  E.  86  Geo.  III.  K. 
per  Abbott,  Ch.J. 

^  4  Bur.  2017.  8  Durn£  &  East,  79. 
^  See  the  sUtute,  §  6.    1  Wils.  20.  and  a 
modem  order. 
^  8  Bur.  1481. 

*  6  Co.  52.  9  Co.  49.  a.  68.  a.  Hob.  61. 
Sty.  Rep.  222.  2  Salk.512.  2  H.  BIac.272. 
8  East,  127. 

'  6  Co.  52.  Sty.  Rep.  252.  1  Vent  298. 
2Chan.Cas.224. 

«  5  Ann.  c.8.  art.  28.  and  sec  Fort  166. 
2  Str.  990. 

»»  89  &  40  Geo.  III.  c.  67.  art  4.  but  see 


Members  of 
House  of  Com- 
mons. 


B.  7  Dumf.  &  East,  171.  and  aee  tei.  448. 

k\  Wils. 882.  Say.Rep.60.  &a  iBor. 
681. 

1  Co.  Lit  16.  2  Inst  60.  4  Co.  118. 
Dyer,  79. 

*"  Ordo  Dom,  Pnx,  28  Jtma,  1715.  1 
Mod.  146.  2  Str.  1065.  1  Wils.  278. 

°  5  Dum£  &  East,  687.  1  Qdt  Rfp^ 
88. 

°  4  Taunt  668.  Ante,  lia 

P  Doug.  671. 

"1  8  Dowl.  &  RvL  486. 
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final  dinolntion  of  it  * ;  and  also  for  forty  days  ^  after  every  prorogation^ 
and  before  the  next  appointed  meeting :  which  is  now  in  effect  as  long  as 
the  parliament  exists^  it  being  seldom  prorc^ed  for  more  than  fourscore 
days  at  a  time  ^  And  the  courts  will  not  grant  an  attachment  against  a 
member  of  the  house  of  commons^  for  non-payment  of  money  pursuant  to 
an  award  ^. 

•   Members  of  Convocatwn  are  allowed^  by  statute  %  the  same  privilege  Of  Convocation. 
from  arrest  in  coming,  tarrying,  and  returning,  as  members  of  the  house 
of  commons.    And  members  of  corporations  aggregate  ^,  and  hundredors  s.   Corporations^ 
not  being  liable  to  a  capias,  cannot  be  arrested  for  any  thing  done  in  their 
corporate  capacity,  or  on  the  statute  7  8iS  Geo.  IV.  c.  31. 
Attomies  and  other  Officers,  on  account  of  the  supposed  necessity  of  Attornio,  and 
ir  attendance,  in  order  to  transact  the  business  of  the  courts,  are  ge- 


nerally speaking,  privileged  from  arrest  ^.  And  a  barrister  has  been  dis-  Bamsten. 
dmged  from  an  arrest  on  the  circuit  ^  But  the  sheriff  cannot  take  no- 
tice of  their  privil^^^;  nor  is  he  bound  to  discharge  them,  even  upon 
producing  theur  writs  of  privil(^,  except  where  the  arrest  was  by  process 
iMiing  oat  of  an  inferior  court,  in  which  case  their  writs  of  privily 
9§^t  to  be  allowed  instanter  \ 

All- other  persons,  being  subject  to  a  capias,  were  formerly  liable  to  be  Other  penons. 
•Treated.     And  indeed,  before  the  statute  12  Geo.  I.  c.  29.  where  a  capias 
iHEDed,  there  was  no  other  way  of  bringing  them  into  court.     But  exe*  Executors  and 
etUors  and  administrators  are  privileged  from  arrest,  where  they  merely  *™n>o"*™to"« 
set  em  outer  droit,  and  have  duly  administered  the  effects  of  the  deceased  ^ ; 
thonf^  where  an  executor  or  administrator  hath  personally  promised  to 
pay  a  debt  or  legacy  °,  he  may  be  arrested  on  such  promise.     So,  he  may 
be  arrested  in  an  action  of  debt  on  judgment,  suggesting  a  devastavit  ^  ; 
if  it  appear  by  affidavit,  or  the  sheriff's  return p,  that  he  has  masted  the 
effects  of  his  testator,  or  intestate.     H^rs  and  devisees,  in  like  manner,   lleirt  and  de- 
are  privil^ed  from  arrest,  when  sued  on  the  obligation  of  their  ancestors, 
cr  devisora :  For  although  an  heir,  having  assets  by  descent  in  fee  simple, 
is  liaUe  to  be  sued  in  the  debet  and  detinet,  on  the  obligation  of  his  an- 
;  yet  the  action,  being  rather  instituted  to  recover  the  value  of  the 
descended  and  in  his  possession,  than  brought  against  him  personally, 
he  cannot  be  arrested  and  holden  to  bail  on  his  ancestor's  bond :   And  the 


*  Stat  10  Geo.  III.  c.  50.  2  Str.  985. 
Fort.  169.  Com.  Rep.  4i4.  S.  C.  1  Ken. 
125. 

^  2  Lev.  72.  1  Chan.  Cas.  221.  S.  C  but 
•ee  1  S'uL  29. 

'  1  Blac  Com.  165. 

*  7  Damf.  &  East,  U6. 

*  8  Hen.  VI.  c.  1.  1  £q.  Cas.  Abr.S49. 
'  Bro.  Abr.  th.  Corporationf  43. 

*  S  lUb.  120,  7. 

^  1  Mod.  10.  but  vide  anUt  80,  81. 
<  1  H.  Blac  689. 

VOL.  I. 


^  Co.  Lit  ISl.  1  Salk.  I.  and  see  Doug. 
671.  4  Taunt  631.  4  Moore,  36.  (6). 

»  Cas.  Pr.  C.  P.  2.  2  Blac.  Rep.  1087. 
jtntCf  81. 

"  Yelv.  53.  BrownL  293.  3  BuUt.  316. 
R.  M.  15  Cmr.  II.  reg.  2.  K.  B.  R.  M.  1654. 
§  12.  C.  r.  Giib.  C.  P.  37. 

■  1  Dumf.  &  East,  716. 

°  1  Sid.  63.  1  Lev.  39.  Cartb.  264.  I 
Salk.  96.  Highmore  on  Bml^  10. 

f  Comb.  206.325. 
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same  rule  and  reasoning  apply  to  devisees,  chargeable  under  the  statute 
3  &  4  W.  «c  M.  c.  14. 
Married  women.       In  an  action  against  Husband  and  Wifs,  the  husband  alone  is  liable  to 
theiJ*  husband!     ^  arrested,  on  mesne  process ;  and  shall  not  be  discharged,  until  he  hare 

put  in  bail  for  himself  and  his  wife  *.  If  the  wife  be  arrested  on  mesne 
process,  she  shall  be  discharged  on  common  bail ;  and  that,  whether  she  be 
arrested  singly  ^,  or  jointly  with  her  husband  ^.  But  where  the  wife  is 
taken  in  execution,  she  shall  not  be  discharged  ^ ;  unless  it  a^ieer  that  she 
has  no  separate  property,  out  of  whidi  the  demand  can  be  satwfied^ ;  or 
that  there  is  fraud  and  collusion  between  the  plaintiff  and  her  husbaiid,  to 
keep  her  in  prison  ^  And  where  a  woman,  who  had  given  a  warmnt  of 
attorney,  married  during  the  term,  and  was  afterwards  taken  in  execution, 
on  a  judgment  signed  as  of  that  term,  and  therefore  baring  rdation  to  the 
Whed  laed         first  day  of  the  term,  it  was  holden  that  she  could  not  be  relieved  ^.     In 

an  action  against  the  wife  only,  if  it  be  dear  and  notorions  that  she  is 
covert,  the  court  will  discharge  her  out  of  custody,  upon  her  own  affidavit 
of  the  feet,  which  must  be  positirely  sworn  to  ^,  and  that  her  hnsbmd  is 
alire ;  or,- if  she  has  given  a  bail-bond,  will  order  it  to  be  deliyered  up  to 
be  cancelled,  on  filing  common  bail,  or  entering  a  common  appearanoe^; 
unless  she  has  deceived  the  plaintiff,  by  representing  herself  to  be  a  feme 
sole '.  And  common  bail  was  ordered,  in  a  case  where  the  plaintiff,  lA 
the  time  of  giving  ci^t  to  the  defendant,  knew  that  she  was  a  married 
woman,  though  living  apart  from  her  husband,  with  a  separate  mainle* 
nance  K  So  where  a  feme  covert,  separated  from  her  husband  by  a  sen* 
tence  of  divorce  a  mensd  et  ihoro,  was  hdden  to  bail,  while  an  appeal  was 
still  pending  against  the  sentence,  the  court,  on  motion,  ordered  the  bail* 
bond  to  be  cancelled,  on  her  entering  a  common  appearance  K  In  order 
to  entitle  a  feme-covert  to  her  discharge,  it  is  not  necessary  that  her  co- 
verture should  be  known  to  the  plaintiff;  nor  is  it  sufficient  to  prevent 
it,  that  she  has  appeared  and  acted  as  a  feme  scde,  and  obtained  credit  in 
that  character,  unless  she  represented  herself  to  be  single  ^.  And  where 
too  fraud  was  intended,  the  court  of  King's  Bench  dischaiged  her  on  com- 
mon bail ;  though,  at  the  time  of  the  credit  given  her  by  the  plaintiff,  she 
informed  him  by  mistake  that  ber  husband  was  dead*.    But  if  die  fecA 

•lVenL49.  lMod.8.S.C.  6Mod.l7.  Barne8,20S.  S  Wils.  ISi.  «  Blac.  Rep.  TMl 

86.  R.K  6  Geo.  XL  1.  (6).  K.B.   1  Bam.  S.C.  C.P. 

h  Aid.  165.  2  DowL  &  HyL  225.  but  see  I  '  PerBayley,  J.  in  7Vi^  ▼.  TV^gj^Trin. 

H.  Blac.  285.  Vac  1815.  Man.  Excheq.  67,  8.  tnd  aee  4 

^  Cro.  Jac  445.  Pr.  Reg.  66,  6.  1  Bam.  East,  521. 

&  Aid.  165.  6  Moore,  128.  »  5  Bam.  &  Aid.  74T. 

*  1  Lev.  216.    1  Salk.  116.   6  Mod.  17.  »»  2  H.  BUc.  17.  8  Taunt  807. 
2  Str.  1272.  I  Dumf.  &  East,  486.  2  Dowl.  *  6  Mod.  105.    7  Mod.  10.    6  I>iinif:  & 
&  RyL225.  K.  B.  Barnes,  96.  8  WiTs.  124.  East,  461.  1  New  Rep.  C.  P.  54. 
8  Blac.  Rep.  720.  S.  C.  6  Moore,  128.  Q  P.  »  7  East,  582.  8  Taunt  807. 
but  see  1  Taunt.  254.  contra,  i  6  Moore,  265.   8  Brod.  &  Bing.  92,  & 

^  Chdk  V.  Dtacon  ^  v^  T.  2  Geo.  IV.  C.  and  see  8  Bam.  &  Cies.1B91. 

C  P.   6  Moore,  128.   and  see  5  Bam.  &  "  1  New  Rep,  C.  P.  54. 

AW.  759.  n  I  East,  16. 

•  2  Str,  1167.  1287.    I  WOs.  149.  K.B. 


FROM   AARB8T.  199 

•f  the  oofvtetaie  be  dodbtfiil,  or  the  defendant  has  obtained  credit  by  im- 
posing  henelf  on  the  plaintiff  as  a  feme  sole^  she  must  find  special  bail/ 
and  plead  her  coverture,  or  bring  a  writ  of  error  K  And  the  court  of 
Conmion  Pleas  refused  to  discharge  a  defendant  on  the  ground  of  oo- 
fcitaie,  ahe  being  a  foreigner,  and  her  husband  abroad ;  though  she  was 
not  separated  fran  him  hj  deed,  had  no  separate  maintenance,  nor  had 
Cfar  fqpreaented  herself  as  a  single  woman  ^  So  that  court  would  not, 
upon  a  aummaiy  iqpplication,  cancel  the  bail-bond,  and  permit  the  defend- 
wkX  to  enter  a  common  appearance,  where  a  great  part  of  the  debt  sued  for 
wai  contraetod  before  she  disclosed  her  coverture,  and  it  appeared  that  she 
kad  acted  with  great  duplicity  in  eluding  payment,  and,  at  the  time  of  the 
was  residing  out  of  the  jurisdiction  of  the  court  ^«  Where  a 
woman  had  been  arrested  as  acceptor  of  a  bill  of  exchange,  at  the 
of  an  mdersee,  the  court  of  Common  Pleas  would  not  order  the  bail* 
biad  te  be  cancelled  on  an  alEidavit  that  the  drawer,  when  he  drew  the 
UD,  kD0W  the  defendant  to  be  a  married  woman  ^ :  And  where  a  woman 
was  arveated  as  drawer  ai  a  bill,  at  the  suit  of  an  indorsee,  that  court  re- 
fined to  discharge  her,  on  the  affidavit  of  a  third  person,  that  she  was 
■siried*.  But  where  a  married  woman  had  been  arrested  as  acceptor  of 
a  MIof  CKdiange,  at  the  suit  of  an  administratrix,  to  whose  intestate  the 
Ul  mm  indorsed,  the  court  ordered  the  bail-bond  to  be  delivered  up  to  be 
CBMdled,  en  an  affidavit  that  the  drawer  and  intestate  knew,  at  the  time 
the  b&l  wns  drawn  accepted  and  indorsed,  that  the  defendant  was  mar- 
rioi'.  If  a  plaintiff  knowingly  arrest  a  married  woman,  thecourt  of 
Pleas  will  make  him  pay  the  costs  of  the  motion  for  her  dis- 
>«:  And,  in  the  Exchequer,  the  court  would  not  order  a  feme  co- 
9mi  to  pnjr  costs,  nor  impose  any  terms,  on  her  being  discharged,  although 
ft  waa  siwom  that  she  was  carrying  on  business  on  her  own  separate  ac- 
ewarfj  and  dwt  the  action  was  brought  for  goods  furnished  to  her  in  the 
WSJ  of  Imt  trade  \ 
Tbe  Parties  to  a  suit,  and  their  Attornies  and  Witnesses,  are  for  the  Parties  to  suit, 

-.--...  ,  -  .  .       ^       ^A     J'  attornies,  and 

warn  of 'pabuc  justice,  protected  from  arrest,  in  coming  to,  attendmg  upon,  ^tnesses. 
and  xetnming  from  the  courts ;  or,  as  it  is  usually  termed,  eundo,  moran^ 
da,H  tueieundoK     And  this  protection  extends  to  persons  attending  the 
ddbtors*  court  ^ ;  or  who  come  from  abroad  to  give  evidence, 


*  Wamnr.Qmfbdl,M.  20Geo.III.K.  «  7TauBt.65.  S  Marsh.  S85.  S.  C. 

&   8  Bhc.  Rqw  908.  S  Bos.  &  FuL  220.  '  2  Uoore,  211. 

5  Dornf:  &  East.  104.  1  East,  16.  '  d  TaunL  807. 

•»  2  New  Rep.  C.  P.  S80.   March  y.  Co-  »»  9  Price,  161. 

^iO^n.  90 O^Uh  I  Emu  17.  (a),  temb.  i  2  RoL  Abr.  S7S.    2  Lil.  P.  R.  969.    1 

covfRi;  but  tbiswwsaidbyi^M^  J.  lobe  Mod.66.  S.C.  1  Vent  11.  Gilb.  C.  P.207, 

4  tcty  loow  Dole.    8  Neir  Rep.  C.  P.  881.  &c.    Barnes,  27.  378.  2  Sir.  986.    Peakc's 


Me  8  Uk,  640.   8  Esp.  Rq>.  654.  1       Evid.6Ed.l98,9.  1  CampS.  229.  4  Moore^ 
Bo8;.&PkiL857.  84. 

•  1  Biag.  844.  8  Voore^  846.  S.  C.  *  6  Taunt  866.  2  Marsh.  57.  S.  C. 

'  8llvBli.4a 
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without  a  subpcena  \  Nor  have  the  courts  been  nice  in  scanning  this  pri« 
vilege ;  but  have  given  it  a  large  and  liberal  construction.  Thus  a  plain- 
tifT,  who  was  attending  ^om  day  to  day  at  the  sittings^  in  expectation  of 
his  cause  being  tried^  was  held  to  be  privileged  from  arrest^  whilst  waiting 
for  that  purpose  at  a  coffee  house  in  the  vicinity  of  the  court,  before  the 
actual  day  of  trial  ^.  And  where  the  defendant  was  attending  his  cause 
at  the  sittings,  and  though  it  was  put  off  early  in  the  day,  stayed  in  court 
till  ^y^  in  the  afternoon,  and  then  went  with  his  attorney  and  witnesses 
to  dine  at  a  tavern,  where  he  was  arrested  during  dinner ;  the  court  held, 
that  such  a  necessary  refreshment  as  this  ought  not  to  be  looked  upon  as  a 
deviation,  so  as  to  cancel  the  defendant's  privilege  redeundo  ^.  So  where  a 
\vitness,  having  attended  a  trial  at  Winchester  assizes,  which  was  over  on 
Friday  about  four  in  the  afternoon,  was  arrested  on  Saturday  about  seven  in 
the  evening,  as  she  was  going  home  in  a  coach  to  Portsmouth,  the  oonrt 
held  that  she  ought  to  be  discharged,  her  protection  not  being  ezpiied; 
and  that  a  little  deviation  or  loitering  would  not  alter  it^.  There  is  in- 
deed a  case  in  the  year  books  ^  where  a  man  was  arrested  in  a  town, 
which  was  forty  miles  out  of  his  way,  and  yet  was  allowed  his  privilege  ; 
for  perhaps,  it  is  said,  he  went  there  to  buy  a  horse,  or  other  necessaries 
for  his  journey.  But  the  sheriff,  not  being  bound  to  take  notice  of  the 
privilege  of  a  witness,  is  not  liable  to  an  action  of  false  imprisonment  ftr 
arresting  him,  when  privileged  redeundo  from  attending  the  court '.  And 
where  an  attorney  had  been  attending  a  cause  at  the  Middlesex  sittings  in 
term,  which  was  put  off  to  the  adjournment  day,  after  which  he  went  with 
his  witnesses  to  a  coffee  house,  where  he  was  airrested,  three  hours  af^  the 
rising  of  the  court,  on  an  attachment  for  non-payment  of  money,  the  eoprt 
held  that  an  attorney  was  not  to  be  allowed  so  long  a  time  to  8peak^.to  his 
witnesses  on  such  an  occasion,  before  he  went  home ;  and  that  he  was  pro* 
perly  taken  s.  In  the  same  case,  the  attorney  having  been  dischiurgedy  on 
payment  of  the  money  for  which  the  attachment  issued,  was  taken  in  exe- 
cution at  the  door  of  the  court,  as  he  was  going  away ;  and  the  ooorttlidd, 
that  as  he  was  decided  to  have  been  in  legal  custody,  he  was  not  entitled  to 
any  privilege  redeundo. 

Bail,  &c.  The  privil^e  we  are  speaking  of  has  been  holden  to  extend  to  all  per* 

sons  who  have  any  relation  to  a  cause,  which  calls  for  their  attendance  in 
court,  and  who  attend  in  the  course  of  that  cause,  though  not  oompdled 

Persons  attend-    by  process;  such  as  bail,  &c^.     And  it  has  been  determined,  that  the 

^^     party  to  a  cause  is  privileged  from  arrest  for  debt,  during  his  attendance 

on  an  arbitration,  under  an  order  of  nisi  prius,  made  a  rule  of  ooort';   or 

*  IFalpole  V.  Jlexander,  H.  22  Geo.  III.  *  Rex  r.  Priddte,  M.  27  Geo.  III.  K.  B. 
K.  B.                                                                 and  see  1  Smith  R.  365. 

^  11  East,  439.  t"  Waljwle  v.  AUxandtr,  H.  88  Geo.  IIL 

'  2  Blac.  Rep.  1113.  K.B.  I  H.  Blac  636.  1  Maule  &  Sd.6S8. 

^  GUb.  Cas.  K.  B.  308.  2  Sir.  086.  S.  C.  2  Rose,  23.  (d). 

cited.  >  2  Blac  Rep.  1110.    8  Durnll  &  East, 

*  Bro.  Abr.  tit  Privilege,  4.  636.    3  East,  89.    8  Bam.  &  Aid.  858.    1 
f  2  BUc.  Rep.  11 90.  Chit  Rep.  679.  &  C.  J<L  688. 
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on  the  ezecQtion  of  a  writ  of  inquiry  *.   So^  the  summons  of  on  arbitrator, 
to  whom  a  cause  has  been  referred  by  order  of  the  court  of  Chancery,  pro- 
tects a  party  from  arrest,  under  process  of  the  court  of  King's  Bench, 
whilst  employed  in  bond  Jide  obedience  to  the  summons  \     But  where  a 
party  reaiding  in  London^  was  summoned  to  attend  an  arbitrator  at  Exeter, 
and  required  to  bring  with  him  certain  papers  then  at  CUfion,  and  he 
went  to  the  latter  place,  where  all  his  papers  wcre^  to  make  a  selection, 
and  having  stayed  there  more  than  twenty  four  hours  for  that  purpose  and 
aeoeasary  refreshment^  was  arrested ;  a  majority  of  the  judges  of  the  court 
of  King's  Bench  held,  that  he  was  not  entitled  to  be  discharged  out  of 
caatody^  having  no  right  to  stop  and  sort  his  papers  ^     It  is  likewise  Before  coramU- 
Kolden^   that  all  persons  attending  under  the  summons  of  commission-  ^"JT'J^  ^''^' 
en  of  bankrupt,  are  protected  from  arrest'  :    And  a  witness  attending 
cawmiwionersj  in  order  to  tender  his  testimony  upon  a  subject  of  inquiry 
befiire  taem,  without  having  been  summoned  for  that  purpose,  is  privi- 
hffA  from  arrest  during  such  attendance,  and  in  returning  ^.     But  the  When  not  pri- 
eanrt  of  Kadg's  Bench  would  not  discharge  a  person  in  custody,  by  pro*  ^*  ^^^ 
tm  of  the  sheriff's  court,  in  a  cause  afterwards  removed  into  the  King's 
fiendij  because  he  was  arrested  while  attending  commissioners  of  bankrupt. 
It  prove  a  debt  ^     A  witness  is  not  privileged  frt>m  arrest  by  his  bail,  on 
kit  lettim  horn  giving  evidence  ^ :     And  where  he  has  absconded  from  his 
btfl^  he  may  be  retaken  by  them,  even  during  his  attendance  in  court  s. 
80!,  a  capital  burgess  of  a  borough,  attending  an  election  of  co -burgesses, 
oader  a  summons  from  the  mayor,  issued  in  obedience  to  a  mandamus,  di-> 
the  corporation  to  proceed  to  such  election,  is  not  privileged  from 
daring  his  attendance  there  for  that  purpose^.     If  a  party  be  ar-  HowdiKbarged. 
leatodj  in  coming  to  attend  the  trial  of  his  cause,  the  judge  at  nisi  prius 
w31  gnnt  a  habeoM  corpus  to  discharge  him ;  and  will  put  off  the  trial 
wtil  lie  ia  released  K    So,  where  a  witness  from  the  country,  on  his  arri- 
nl  in  LdmdoH,  for  the  purpose  of  giving  evidence  in  a  cause  which  stands 
fv  trial  during  the  sittings,  is  arrested  for  debt,  the  proper  course  for  ob-* 
tdaing  his  discharge,  is  to  bring  him  before  a  judge  at  chambers,  by  writ 
«f  habeas  corpus  ^.     If  a  defendant  be  arrested  by  quo  minus,  while  pro- 
tected aa  a  suitor,  by  the  privilege  of  the  Common  Pleas>  he  may  be  dis- 
«]iarged  either  by  that  court,  or  the  court  of  Exchequer  ^      And  where  a 
eolicitor  was  arrested  on  his  way  to  Lincoln* s  Inn  Hall,  for  the  purpose  of 
attending  a  petition  in  bankruptcy,  he  was  ordered  to  be  discharged  on 
I,  having  been  first  sworn  by  the  Register,  and  examined  by  the 

SI6.  1  Rose^  265.  n.  S  Rose,  24.  temb, 
contra,  and  lee  1  Atk.  65.  2  Bkc.  Rep. 
1 142.  1  H.  BlacdSe.  West  on  Extents,  95. 

f  S  Stark.  A^i.  JW.  1S2. 

*  DowL  &  RyL  At.  Pru  20.  and  see  I 
SeL  Pr.  1  Ed.  180. 

b  7  Taunt  682.  I  Moore,  413.  S.  C. 

>  I  Campb.  229. 

k  1  Stark,  ia  Pru  470. 

1  S  Anstr.  941.  and  see  4  Moore,  36. 


*4Moore^S4. 

^  8  Bank  &  Aid.  252.  1  Chit.  Rep.  679. 
&  C>  But,  in  the  same  case,  a  m^rity  of  the 
i«dgct  of  the  court  of  Exchequer  were  of  a 
Aflerent  opinion.  1  Chit  Rep.  682.  7  Price, 

*  7  Vo.  812.  1  Roae,  265.  n. 
'  1  Vet.  &  B.  916.    1  Rose,  451.  S.  C. 

ted  ftkmt  if  protected  euttdoT  Id, 

*  4  J)ani£  &  Eait,  377.  but  see  7  Ves. 


if 
u 

t€ 


€€ 

€€ 


196  OF   THE   PRIVILEGE 

Lord  Chancellor  *.    But  an  arbitrator,  or  ooomiksioner  of  bfinknipt,  h 
not  empowered  to  discharge  a  person  arrested  during  his  attendance  before 
them  ^;  nor  can  the  under  sheriff  discharge  a  person  arrested,  when  at- 
tending on  the  execution  of  a  writ  of  inquiry  ^. 
witnesset  at-  By  the  mutiny  act  ^,  ''all  witnesses  duly  sunraioned  by  the  judge  ad- 

marii^  ^  **  vocate,  or  person  officiating  as  such,  shall  during  their  necessary  attend- 
ance on  courts  martial,  and  in  going  to  and  returning  from  the  same,  be 
privileged  from  arrest,  in  like  manner  as  witnesses  attending  any  of  his 
majesty's  courts  of  law  are  privileged  ;  and  if  any  suck  witness  shall  be 
unduly  arrested,  he  shall  be  discharged  from  such  arrest,  by  the  eouit 
out  of  which  the  writ  or  process  issued,  by  which  such  witaeas  was  ar- 

**  rested,  or  if  the  court  be  not  sitting,  then  by  any  judge  of  the  oaort  of 
King's  Bench,  &c.  as  the  case  shall  require,  upon  its  being  made  ap- 
pear to  such  court  or  judge  by  affidavit,  in  a  summary  way,  that  sodi 
witness  was  arrested  in  going  to,  or  returning  frtnn,  or  attendiag  QpoB 

"  such  court  martial." 

Seamen,  marines,  and  soldiers  are  also,  under  certain  circinnataaeci^ 
Seamen,  and  mi-  privileged  frxim  arrest.     Thus,  with  r^ard  to  seamen  and  moruief,  il  is 

enacted  ^  that  "  no  person  who  shall  serve  as  a  petty  cffieer  '  or  weamtaHf  or 

''  be  embarked  as  a  non-commissioned  officer  of  marines,  or  marime,  so 
board  any  of  his  majesty's  ^ips  or  vessels,  shall  be  liable  to  be  takai 
out  of  his  majesty's  service,  by  any  process  or  executi(m  whatsoever, 
either  in  Great  Britain,  Ireland,  or  any  other  part  of  his  majealjf's  d»* 

''  minions,  other  than  for  some  criminal  matter,  unless  such  proosw  sr 
execution  be  for  a  real  debt,  which  shall  have  been  omtracted  by  such 
petty  officer  or  seaman,  non-commissioned  officer  of  marines,  or  wmmB^ 

**  when  he  did  not  belong  to  any  ship  or  vessel  in  his  majesty'a  acrriee^ 
or  other  just  cause  of  action;  and  unless,  before  the  taking  o«t  of  mdl 
process  or  execution,  not  being  for  a  criminal  matter,  or  for  a  debt  eso- 

''  tracted  in  the  service  as  aforesaid,  the  plaintiff  or  plaintifla  therefaiy  or 

^'  some  other  person  or  persons  on  his  or  their  behalf,  shall  make  al&dsrit; 

"  befinre  one  or  more  judge  or  judges  of  the  court  of  record,  or  edier 
court  out  of  which  such  process  or  execution  shall  issue,  or  beftne  aome 
person  authorized  to  take  affidavits  in  such  courts,  that  to  kia  or  thar 
knowledge,  the  sum  justly  due  to  the  plaintiff  or  plahitiilB>  fma  the 

''  defendsmt  or  defendants  in  the  action,  or  cause  of  action  on  wfakii  sooh 
process  shall  issue,  or  the  debt  or  damage  and  costs  for  whidi  anok  exe- 
cution shall  be  issued  out,  amounts  to  the  value  of  twenty  poonda  at 

"  the  least,  and  that  such  debt,  so  amounting  to  twenty  pounds  or  up- 

''  wards,  was  contracted  by  the  said  defendant,  when  he  did  not  bdong 

"  16  Ves.  413.    See  also  U  Ves.  183.  S.  Barnes,  95.  114.  and  tee  the  ttUvtce  8t 

P.  in  which  the  Lord  Chancellor  adminis^  Geo.  III.  c.  39.  §  28.  44  Geo.  IIL  e.  IS.  11 

tered  (he  oath,  and  examined  the  party,  in  the  East,  25. 

absence  of  the  Register.  f  For  a  description  of  petty  or  inlerior 

^  4  Moore,  96.  per  Parky  J.  officers,  seamen,  and  noiKCoramSaiionad  oP 

'^  4  Moore,  34.  ficers  of  marines,  or  muiae^  wet  die  staL  SS 

*•  7  &  8  Geo.  IV.  c.4.  §  28.  Geo.  III.  c.  34.  %  ». 
*  Stat.  1  Geo.  II.  stat.  2.  c,   14.  §  15. 
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''  as  aftiresaid  to  any  ship  in  his  mt^csty's  service ;  a  memorandum  of 
'<  whicli  oath  shall  be  marked  on  the  back  of  such  process  or  writ^  for 
**  which  memorandum  or  oath  no  fee  shall  be  taken." 

A  similar  privilege  is  allowed^  by  the  annual  mutiny  and  marine  acts\  Volunteer  nJF 
to  wdumleer  soldiers,  who  arc  not  liable  to  be  taken  out  of  his  majesty's  ^'^ 
service^  by  any  process  or  execution  whatsoever,  other  than  for  some  cri« 
minal  matter^  unless  for  a  real  debt,  or  other  just  cause  of  action  ;  and 
iinlesa,  before  the  taking  out  of  such  process  or  execution,  (not  being  for 
a  criminal  matter,)  an  affidavit  shall  be  made  as  before  mentioned,  that  the 
original  sum  justly  due  and  owing  to  the  plaintiff  or  plaintiffs,  from  the 
defendant  mr  defendants  in  the  action,  or  cause  of  action  on  which  such 
[meeas  shall  issue,  or  the  original  debt  for  which  such  execution  shall  be 
soed  out,  amounts  to  the  value  of  twenttf  pounds  at  least,  over  and  above 
tU  costs  of  suit  in  the  same  action,  or  in  any  other  action  on  which  the 
aune  shall  be  grounded. 

Theae  acts  have  been  construed  to  extend  not  merely  to  common  aQl« 
dien,  and  troopers^  in  the  life  guards,  &c.  but  also  to  noM-connmnoneif 
or  warrant  officers,  as  gunners  S  Serjeants,  and  drummers  ^ :  For  a  #er-i 
jeaaU  is  a  soldier  with  a  halbert;  and  a  drummer  is  a  soldier  with  a  drum  ^ 
These  acts,  however,  do  not  extend  to  commissioned  officers ;  nor  to  the 
cmeoi soldiers  imprisoned  for  disobeying  orders  of  justices  ^  or  on  any  other 
ertmmal  account  <•  And  if  a  non-commissioned  officer  has  been  arrested 
sod  given  bail,  the  court  of  Common  Pleas  will  not,  after  judgment  tt-* 
esvered  against  the  bail,  set  aside  the  proceedings,  and  cancel  the  bail- 
bond  \  It  should  also  be  observed,  that  volunteer  drill  Serjeants,  he* 
thouf^  aultject  to  the  regulations  of  the  mutiny  act,  so  far  as  relates  to 
trial  and  punishment  by  volunteer  courts  martial,  according  to  the  statute 
44  Geo.  III.  c.  54.  §  21.  are  not  privileged  from  arrest,  for  debts  under 
SKK.  aa  regular  soldiers  K 

Bj  the  same  acts  of  parliament,  '*  if  any  petii^  qfficer  or  seaman,  mom^  Howdicchargcd. 
**  commissioned  qfficer  of  marines,  or  marine,  or  any  volunteer  soldier,  shall 
*'  nevertheless  be  arrested  contrary  thereto,  it  shall  and  may  be  lawful  for 
''  one  or  more  judge  or  judges  of  the  court  out  of  which  the  process  or 
"  execation  shall  issue,  upon  complaint  thereof  made  by  the  party  him-* 
'^  mii,  or  by  any  of  his  superior  officers,  to  examine  into  the  same,  by  the 
^  oath  of  the  parties  or  otherwise,  and  by  warrant  under  his  or  their 
**  hands  and  seals,  to  discharge  such  petty  officer,  &c.  so  arrested,  without 
paying  any  fee  or  fees,  upon  due  proof  made  before  him  or  them,  that 
such  petty  (^Kcer  or  seaman,  non-commissioned  officer  of  marines,  or 
marine,  was  actually  belonging  to  one  of  his  majesty's  ships  or  vessels^ 
or  that  such  soldier  was  legally  inlistcd  as  a  soldier  in  his  majesty's  ser- 
vice^ and  arrested  contrary  to  the  intent  of  the  before^mentioncd  acts ; 
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*  S7  Geo.IIL  c.aa.§69.Vidiee7&8  ^'l  Blac.  Rep.  SO. 
GeAilV.  c.5.^70.  '  8  Durnf.  &  East,  870. 

«  1  SCr.  a.  Say.  Rep.  107.  '  5  Durnf.  &  East,  1S6. 

*  1  Str.  7.  »>  i  Taunt.  557. 
«  1  WiU.  aia.  1  Blac.  Rvp.  89.  S.  C  *  8  East,  105. 
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*'  and  also  to  award  the  party  so  complainings  such  costs  as  such  jadge 
or  judges  shall  think  reasonable ;  for  the  recovery  whereof^  he  shall 
have  the  like  remedy^  that  the  person  who  takes  out  the  said  execution 
might  have  had  for  his  costs,  or  the  plaintiff  in  the  like  action  might 
have  had  for  the  recovery  of  his  costs,  in  case  judgment  had  been  given 
for  him  with  costs,  against  the  defendant  in  the  said  action  *." 
By  other  acts  of  parliament  ^,  for  the  speedy  and  effectual  recruiting  of 
his  majesty's  land  forces  and  marines,  "  no  person,  listed  by  virtue  of 
those  acts,  shall  be  liable  to  be  taken  out  of  his  majesty's  service^  by 
any  process,  other  than  for  some  criminal  matter."  But  these  latter 
acts  were  only  meant  to  privilege  such  persons  as  were  compelled  to  serve 
against  their  will  ^ ;  or  rather  to  prevent  their  being  taken  out  of  the  ser- 
vice, by  means  oi  feigned  actions. 

The  privilege  of  bankrupts  from  arrest  may  be  considered  in  a  threefold 
point  of  view :  first,  as  it  respects  the  time  allowed  them  for  coming  to 
surrender,  and  finishing  their  examination ;  secondly,  after  the  time  al- 
lowed for  these  purposes  is  expired,  and  before  they  have  obtained  their 
certificates ;  and  thirdly,  (ifter  they  have  obtained  their  certificates. 

By  the  statute  5  Geo.  II.  c.  30.  §  5.  bankrupts,  who  were  not  previously, 
in  custody,  were  exempted  from  the  arrest  of  their  creditors,  in  coming  to 
surrender;  and  ^m  their  actual  surrender,  for  the  two  andforti^  days  men- 
tioned in  the  act  ^,  or  such  further  time  as  should  be  allowed  for  finishing 
their  examination :  which  privil^e  was  allowed  in  all  cases,  except  that 
of  a  surrender  in  discharge  of  bail  ^  On  this  statute  it  was  holden^  that 
the  surrender  of  the  bankrupt  to  the  commissioners,  at  a  private  meeting, 
entitled  him  to  the  benefit  of  this  privilege  ^ ;  and  it  extended  to  the  end 
of  the  forty  second  day  8,  and  afterwards,  if  the  bankrupt  surrendered 
within  two  and  foirty  days,  to  the  end  of  the  enlarged  time  allowed  by  the 
commissioners,  or  the  lord  chancellor^  in  pursuance  of  the  statute  5  GJeo. 

II.  c.  30.  §  3  ^.  But  commissioners  of  bankrupt  were  not  authorized  by  that 
statute,  to  enlarge  the  time,  for  an  indefinite  period,  in  order  to  enable  a 
bankrupt  to  make  a  full  disclosure  of  his  estate  and  effects  K  Where  a 
bankrupt,  whose  last  examination  had  been  adjourned  sine  die,  gave  his 
voluntary  attendance  before  the  commissioners^  in  order  to  be  examined  at 
a  meeting  under  his  commission  for  a  distinct  purpose,  and  was  there  ar- 
rested, the  chancellor  held  him  to  be  entitled  to  his  discharge  K  So  it 
was  holden,  that  a  bankrupt  attending  the  hearing  of  a  petition  for  leave 
to  surrender,  after  the  time  had  expired,  was  privileged  from  arrest^  as  a 
party  attending  his  own  cause  ^  So,  a  bankrupt  attending,  upon  notice 
for  that  purpose,  a  meeting  of  the  commissioners,  to  declare  a  dividend  of 

*  Sut  1  Geo.  II.  c.  14.  §  15.    38  Geo. 

III.  c.  SS.  §  22.  87  Geo.  III.  c.  SS.  §  63. 
^  29  Geo.  II.  c.  4.  §  14.  SO  Geo.II.c.8. 

§  80. 


*"  1  Bur.  339.  466. 

•  6  Durnf.  &  East,  809. 
'  1  Rose,  46.  830. 


«  7  Ves.  317. 

^  8  Durnf.  &  East,  475.  8  Esp.  Rep.  4a 
S.  C.  1  Rose,  264.  n.  and  see  stat.  6  Geo. 
IV.  c.  16.  §113. 

'  1  Bam.  and  Cres.  652.  2  Dowl.  &  RjL 
831.  S.  C. 

k  I  Rose,  260. 

»  15  Vcs.  117. 
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his  estate^  was  protected  from  arrest,  at  the  suit  of  a  creditor,  during  such 
attendance^  although  several  years  after  his  last  examination  *.  And  where 
a  bankrupt  was  arrested  on  a  writ  of  extent,  while  actually  attending  to  ^ 

give  evidence  before  commissioners  of  bankrupt,  the  chancellor  discharged 
him,  aa  being  privil^ed  from  arrest  at  common  law  ^.     But  as  the  king 
was  not  bound  by  the  statute  5  Qeo,  II.  c  30.  it  was  holden,  that  a  bank- 
rapt  was  not  entitled  to  be  discharged  by  virtue  of  that  statute,  when  ar- 
rested on  a  writ  of  extent,  during  the  time  of  privilege  ^.     It  should  also 
be  observed,  that  the  privil^^  we  are  now  speaking  of,  is  a  particular 
privilege,  to  enable  bankrupts  to  surrender,  and  till  their  actual  surrender, 
is  confined  to  the  act  of  going  with  that  view ;  not  a  general  privil^e, 
during  the  whole  time  which  the  act  of  parliament  allows  them  for  that 
purpose^.    And  they  may  be  taken,  in  order  to  be  surrendered  by  their 
bml,  at  any  time ;  even  during  their  examination  before  the  commission- 
en  ^    8o  where  a  bankrupt,  having  escaped  out  of  the  custody  of  the 
marshal,  and  being  at  large,  surrendered  to  a  commission  subsequently 
ismed,  and  received  the  protection  conferred  by  the  statute ;  the  court 
Md,  that  he  might  notwithstanding  be  retaken,  and  detained  in  custody 
hf  the  marshal  ^ 

At  present,  the  privilege  of  bankrupts  from  arrest,  in  coming  to  sur-  By  lUt  6  Gta, 
render,  &c.  depends  on  the  statute  6  Geo.  IV.  c.  16  s.  by  which  it  is 
enacted,  that  "  the  bankrupt  shall  be  free  from  arrest  or  imprisonment, 
"  by  any  creditor,  in  coming  to  surrender ;  and  after  such  surrender, 
"  during  the  forty  two  days  mentioned  in  the  act  ^,  and  such  further 
"  time  as  shall  be  allowed  him  for  finishing  his  examination ;  provided 
"  he  was  not  in  custody  at  the  time  of  such  surrender :  And  if  such  bank-  Howdiichaiged. 
"  mpt  shall  be  arrested  for  debt,  or  on  any  escape  warrant,  in  coming  to  sur- 
**  render,  or  shall,  after  his  surrender,  be  so  arrested  within  the  time  afore- 
'^  said,  he  shall,  on  producing  the  summons  under  the  hands  of  the  com- 
"  misBianers  to  the  officer  who  shall  arrest  him,  and  giving  such  officer  a 
"  copy  thereof,  be  immediately  discharged :  And  if  any  officer  shall  de-  Penalty  for  d». 
**  tain  any  such  bankrupt,  after  he  shall  have  shewn  such  summons  to      ""*^* 
**  him,  so  signed  as  aforesaid,  such  officer  shall  forfeit  to  such  bankrupt, 
"  foe  his  own  use,  the  sum  oi  Jive  pounds  for  every  day  he  shall  detain 
**  sndi  bankrupt,  to  be  recovered  by  action  of  debt,  in  any  court  of  record 
**  St  Wettmimter,  in  the  name  of  such  bankrupt,  with  full  costs  of  suit." 
This  provision  being  similar  in  substance  to  that  of  5  Qeo*  II.  c.  30.  §  6. 
the  decisionB  on  the  latter  statute,  which  have  been  already  stated  *,  will 
of  oonrse  be  applicable  thereto. 

*  8  Duniil  &  East,  534.  S  Esp.  Rep.  117.  M  Barn.  &  Aid.  SOS.    And  for  the  cases 

Sb  C  in  which  a  bankrupt  is  protected  from  arrest, 

^  Ex  parte  RuuH,  1  Rose,  278.  see  1  Rose,  264y  5.  n.;  and  for  those  in  which 

*■  Ex  parte  Temple^  2  Rose,  82.  and  see  he  may  be  discharged  on  motion,  or  must 

Wert  on  Eittnit,  95.  apply  by  petUion,  id,  230. 

'  Cowp.  156.  '  §  117.  and  see  stat.  5  Geo.  II.c.80.  §  5. 

«  1  Atk.  888.  I  Bur.  339.  466.  5  Durnf.  ^  §  112. 

&  East,  809.   8  Taunt  485.  and  see  Co.  B.  *  ^nlr,  200,  201. 
L.  19S.  Ed.  B.  L.  79. 
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CommUsionen        And^  by  a  subsequent  clause  in  the  statute  6  €^.  IV.  c  16*.  "  it  shall 
may  adjourn  last  ,,  y^  l^^ML  for  the  commissioners,  at  the  time  appointed  for  the  kst  e»- 

examination,  '  ^^ 

me  die.  "  mination  of  the  bankrupt,  or  any  enlargement  or  adjournment  thereof^ 

Privilege  from     '^  to  adjoum  such  examination  fine  die/  and  he  shall  be  firee  from  arrest 
arrest  t  ereoiu     ^^  ^^  imprisonment  for  such  time,  not  exceeding  three  calendar  months.,  as 

''  they  shall,  by  indorsement  upon  such  summons  as  aforesaid^  appoint, 

^'  with  the  like  penalty  upon  any  officer  detaining  such  bazikrupt>  after 

"  having  been  shewn  such  summons." 

Proceedings,  When  a  bankrupt  is  in  prison,  or  in  custody,  under  any  process,  attach* 

when  bankrupt  IS  j^g^f   execution,  commitment,  or  sentence,  the  commissioners  are  aotho- 

in  prison.  •        '  ' 

rized  by  the  statute  6  Geo.  IV.  c.  16  \  ^'  by  warrant  under  their  handsi* 
'^  directed  to  the  person  in  whose  custody  such  bankrupt  is  confined,  to 
''  cause  such  bankrupt  to  be  brought  before  them,  at  any  meeting,  either 
^'  public  or  prirate ;  and  if  any  such  bankrupt  is  desirous  to  surrender,  .he 
shall  be  so  brought  up,  and  the  expense  thereof  shall  be  paid  out  of  his 
estate ;  and  such  person  shall  be  indemnified  by  the  warrant  of  the 
commissioners,  for  bringing  up  such  bankrupt ;  provided  that  the  as« 
signees  may  appoint  any  persons  to  attend  such  bankrupt  firom  time  to 
^'  time,  and  to  produce  to  him  his  books,  papers  and  writings,  in  order  to 
'^  prepare  an  abstract  of  his  accounts,  and  a  statement  to  shew  the  par- 
'^  ticulars  of  his  estate  and  efiects,  previous  to  his  final  examination  and 
"  discovery  thereof;  a  copy  of  which  abstract  and  statement,  the  said 
*^  bankrupt  shall  deliver  to  them,  ten  days  at  the  least  before  his  last  ex- 
**  amination." 
Privilege  from  When  the  time  of  privilege  allowed  to  the  bankrupt,  in  coming  to  svr- 
forrarrendering!  ^Kuder,  and  for   finishing  his  examination,  has  expired,  he  is  liable  to  be 

&c.  expired,  and  arrested,  till  he  has  obtained  his  certificate,  for  debts  contracted  previous 
before  certificate.  .       ,  ,    ,  , 

to  the  date  and  issuing  of  the  commission,  and  not  proved  or  claimed  un- 
der it.  And  the  court  would  not  discharge  a  defendant  out  of  custody  on 
common  bail,  on  the  ground  that  the  plaintiffs,  at  whose  suit  he  was  ar* 
rested,  were  assignees  under  a  commission  of  bankrupt,  sued  out  above 
three  years  before,  against  the  defendant,  under  which  they  had  reeeived 
dividends ;  though  they  suspended  the  execution  of  the  rule  on  the  sheriff 
to  bring  in  the  body,  to  give  the  defendant  time  to  make  application  ts^ 
the  lord  chancellor  for  reliefs  So,  where  the  plaintiff  had  petitioned  for 
a  sequestration  in  Scotland  against  the  defendant,  this  was  holden  noi  te 
be  a  sufficient  cause  for  discharging  him  on  common  bail^.  And  the 
drawer  of  a  bill  of  exdiange,  who  has  paid  the  amount  to  the  holder,  afMr 
a  commission  of  bankrupt  issued  against  the  acceptor,  may  sue  the  latter, 
before  he  has  obtained  his  certificate,  and.  arrest  him  upon  the  bill,  not- 
By  Stat.  6  Geo.    ^vithstanding  the  holder  has  proved  it  under  the  commission  *•     But,  by 

*  §  U8.  and  see  stot.  5  Geo.  11.  c  SO.  391. 
§  8*  ^  Carrutken  v.  ParkfH,  H.  41  Geo.  IIL 

**  $  110.  and  see  sUt.  5  Gco»  IL  cBQ.  K.  B.  but  see  S  Bam.  &  Cres.  18.   4  DowL 

5  6.   40  Geo.  III.  c.  181.  §  IS.  &  RyL  658.  S.  a 

'  8  Dumf.  &  East,  364.  and  tee  1  Bos.  &  *  3  Maule  &  Sci  91.  aad  see  S  DowL  & 

PuLS08.4«4.    SBos.&PuL6.    9  Pricey  Ryl.  869. 
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the  ttatnte  6  (reo.  IV.  c.  IQK  ''  no  creditor  who  hat  brought  any  action^  IV.  c.  16. 

"  Of  instituted  any  suit^  against  any  bankrupt^  in  respect  of  a  demand  electing  to  pror« 

"  prior  to  the  bankruptcy^  or  which  might  have  been  proved  as  a  debt  °^  cUim  under 

-        -  ,    ,  ,  commisuon* 

"  under  the  commission  against  such* bankrupt,  shall  prove  a  debt  under 

"  such  commission,  or  have  any  claim  entered  upon  the  proceedings  under 

"  such  commission,  without  relinquishing  such  action  or  suit ;  and  in  case 

*'  such  bankrupt  shall  be  in  prison  or  custody^  at  the  suit  of  or  detained 

"  by  such  creditor^  he  shall  not  prove  or  claim  as  aforesaid,  without 

**  giving  a  sufficient  authority  in  vmting,  for  the  discharge  of  such  bank- 

"  mpt ;  and  the  proving  or  claiming  a  debt  under  a  commission,  by  any 

"  creditor,  shall  be  deemed  an  dection  by  such  creditor  to  take  the  benefit 

^  of  todi  commission,  with  respect  to  the  debt  so  proved  or  daimed : 

'*  Provided  that  such  creditor  shall  not  be  liable  to  the  payment  to  such  Creditor  not 

-      y ...  <»«  <»t»  •  i»        li§btf  to  costs* 

"  bankrupt,  or  his  assignees,  of  the  costs  of  such  action  or  suit  so  relin- 
^  quished  by  him ;  and  that  where  any  such  creditor  shall  have  brought  AciImm  m^kax 
any  aetion  or  suit  against  such  bankrupt,  jointly  with  any  other  person  ^th  oSerpniw^ 
or  persons,  his  relinquishing  such  action  or  suit  against  the  bankrupt,  ■("»>  not  •ftei- 
**  shall  not  affect  such  action  or  suit  against  such  other  person  or  per- 


€€ 
it 


Provided  also,  that  any  creditor  who  shall  have  so  elected  to  prove  Creditor  hiving 
or  daim  as  aforesaid,  if  the  commission  be  afterwards  superseded,  may  {„  „g^^  ^0,0. 
proceed  in  the  action,  as  if  he  had  not  so  elected;  and  in  bailable  ac-  mission,  if  it  be 

,  azicrwards  sii> 

^  tions,  shall  be  at  liberty  to  arrest  the  defendant  de  novo,  if  he  has  not  peraeded,  re- 

''  put  in  bofl  below,  or  perfected  bail  above ;  or  if  the  defendant  has  put  Jj^ij^j*  ^^"^ 

'*  in  and  perfected  such  bail,  to  have  recourse  against  such  bail,  by  re- 

"  quiring  the  bail  below  to  put  in  and  perfect  bail  above,  within  the  first 

"  d|gAl  days  in  term,  after  notice  in  the  London  Gazette,  of  the  super- 

*'  seding  such  commission,  and  by  suing  the  bail  upon  their  recognizance, 

'^  if  the  conditioKi  thereof  is  broken." 

In  the  construction  of  a  similar  clause,  in  the  statute  49  Geo.  III.  c  Decisions  on 
121 K  it  has  been  holden,  that  the  words  of  the  statute  must  be  taken  ^^"^8|a|.\9  q^ 
to  rehle  to  cases  where  a  party,  who  has  proved  under  a  commission,  ar-  HI*  ^  i^i* 
lertt  the  same  person  under  whose  commission  he  has  proved  ^ :  There- 
fare,  where  separate  commissions  of  bankruptcy  had  been  issued  against 
three  of  four  partners,  to  which  they  conformed  and  passed  their  exami- 
Astioos,  and  an  order  was  m^  for  allowing  the  joint  creditors  to  prove 
their  ddits  under  the  commission  of  one  of  the  three  bankrupts,  under 
wiuch  commission  the  plainti^  proved  their  joint  debt,  and  afterwards 
sued  all  the  partners  for  the  same  debt,  and  arrested  one  of  the  other  two, 
under  whose  commission  they  had  not  proved ;  the  court  held,  that  he  was 
not  entitled  to  be  discharged  out  of  custody  ^.  The  election  also  is  con« 
fined  to  the  debt  actually  proved :  Therefore,  where  two  parcels  of  goods 
were  sold  at  different  times,  and  paid  for  by  bills,  and  the  vendee  after- 
wards  becoming  bankrupt,  the  vendors  proved  under  the  commission,  for 
the  amount  of  the  first  parcel,  for  which  they  still  held  the  bill  of  ex- 
change ;  and  the  bill  for  the  other  parcel  having  been  n^tiated  by  them 

*S69.aiidflsestat.49Gco.III.c.  121.  ^§14. 

5  14w  '  M6  East,  2b2. 
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prior  to  the  bankmptcy^  and  being  then  outstandings  was  afterwards  dis- 
honoured ;  the  court  held^  that  the  vendors  were  not  precluded  by  the 
above  statute^  from  suing  the  bankrupt  for  the  amount  of  the  last  parcel  of 
goods  *.  And  the  proof  of  a  debt  under  the  commission^  cannot  be  pleaded 
in  bar  to  an  action  brought  for  its  recovery ;  though  it  may  be  a  ground 
for  the  defendant  to  apply  to  the  court  in  which  the  action  is  brought,  to 
stay  the  proceedings,  or  to  the  chancellor,  to  expunge  the  debt  ^.  But  it 
seems  that  the  proving  of  a  debt  under  a  commission,  is  an  election  by  the 
creditor,  within  the  statute  49  Geo.  III.  c.  121.  §  14.  which  dq>rives  him 
of  his  remedy  by  action  against  the  bankrupt,  in  the  cases  excepted  by 
the  statute  5  Greo.  II.  c.  30.  §  9^.  And  where  the  plaintiff,  in  an  ac- 
tion against  a  hankruft',  makes  his  election  to  proceed  under  the  ocnnmis- 
sion,  the  defendant  is  entitled  to  have  some  entry  or  suggestion,  recording 
the  election,  put  on  the  record  ^. 
Privilege  of  After  a  bankrupt  has  obtained  his  certificate,  his  privilege  from  arrest 

arretTdVer'ib-    principally  depends  on  the  statute  6  Geo.  IV.  c.  16  •.  by  which  it  is 
tjmung his cer-     enacted,  that   "every  bankrupt  who  shall  have  duly  surrendered,  and 

''  in  all  things  conformed  himself  to  the  laws  in  force  concerning  bank- 
"  rupts,  at  the  time  of  issuing  the  commission  against  him,  shall  be  dis- 
"  charged  from  all  debts  due  by  him  when  he  became  bankrupt,  and  £rom 
"  all  claims  and  demands  thereby  made  proveable  under  the  commission, 
"  in  case  he  shall  obtain  a  certificate  of  such  conformity,  so  signed  and 
Certificate  no  *'  allowed,  and  subject  to  such  provisions,  as  thereinafter  directed :  but 
J^^g^c,       "  ^®  ^^^  certificate  shall  release  or  discharge  any  person  who  was  partner 

''  with  such  bankrupt,  at  the  time  of  his  bankruptcy,  or  who  was  then 
"  jointly  bound,  or  had  made  any  joint  contract  with  such  bankrupt  V' 
Debts  proveable       The  bankrupt  being  discharged,  by  the  above  statute,  from  all  debts 

under  commis-  1.1  j      ^i.  •    •         -^  j.  1.     j  j        •  »• 

gloQ.  proveable  under  the  commission,  it  may  not  be  deemed  an  improper  di- 

gression to  consider,  in  the  next  place,  what  debts  may  or  may  not  be 

In  genenL  proved  under  it.    By  that  statute  s,  "  every  person  with  whom  any  bank- 

"  rupt  shall  have  really  and  band  Jide  contracted  any  debt  or  demand 
"  before  the  issuing  of  the  commission  against  him,  shall,  notwithstanding 
"  any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be  admitted 
"  to  prove  the  same,  and  be  a  creditor  under  such  commission,  as  if  no 
"  such  act  of  bankruptcy  had  been  committed ;  provided  such  person  had 
"  not,  at  the  time  the  same  was  contracted,  notice  of/ai^act  of  bank- 

Debu  payable      "  ruptcy  by  such  bankrupt  committed."   And,  with  r^ard  to  debts  paj- 

on  a  future  day.  ^j^j^  ^^  ^  future  day,  "  any  person  who  shall  have  given  credit  to  the 

"  bankrupt  upon  valuable  consideration,  or  for  any  money  or  other  matter 
'^  or  thing  whatsoever,  which  shall  not  have  become  payable,  when  such 
"  bankrupt  committed  an  act  of  bankruptcy,  and  whether  such  credit 
"  shall  have  been  given  upon  any  bill,  bond,  note,  or  other  negotiable 


*  1  Bam.  8c  Aid.  121.  and  see  5  Bam.  8c  *  §  121.  and  see  sUt  5  Geo.  II.  c.  SO.  § 

Aid.  05.  2  DcwL  &  Ryl  337.  4  Bing.  18.  7.  46  Geo.  III.  c.  135.  §  4. 

^  5  Barn.  &  Aid.  93.  '  See  sUt.  10  Ann.  c.  15.  §  3. 

<"  3  Maule  &  Scl.  78.                           '  "  §  ^7.  and  see  stat  46  Geo.  III.  c.  135. 

6  Taunt.  649.                                •  '  §  2.                                                      .       , 
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"  canty,  or  not^  shall  be  entitled  to  pwve  such  debt^  biU^  bond^  note^  or 
"  other  security^  as  if  the  same  was  payable  presently,  and  receive  divi- 
"  deads  equally  with  other  creditors,  deducting  only  thereout  a  rebate  of 
"  interest  for  what  he  shall  so  receive,  at  the  rate  of  ^ve  per  cent.,  to  be 
**  computed  from  the  declaration  of  a  dividend,  to  the  time  such  debt 
"  would  have  become  payable,  according  to  the  terms  upon  which  it  was 
"  contracted  »/* 

Previously  to  the  above  statute,  contingent  debts,  not  due  at  the  time  Condngent 
of  UBOing  the  commission,  were  not  in  general  proveable  under  it ;  and  ^^  hehn  tuu 
therefore,  where  the  action  was  founded  upon  a  recognizance  of  bail  in  ^  ^^^  ^^*  ^* 
error  ^  or  bail-bond  ^,  or  on  a  bond  given  by  a  member  of  parliament, 
hebg  a  trader,  under  the  statute  4  Geo.  III.  c.  33.  §  1  ^-  which  was  not 
forfeited  at  the  time  of  issuing  the  commission,  or  upon  a  promise  of  in- 
demnity which  was  then  unbroken  S  or  upon  a  promissory  note  8ub« 
aeqnently  indorsed  by  the  bankrupt  ^  he  might  have  been  arrested  there- 
OD,  notwithstanding  his  certificate.  So,  where  the  obligor  in  a  bastardy 
hond,  after  the  bond  had  been  forfeited,  became  bankrupt,  and  obtained 
hit  certificate,  the  court  held,  that  the  parish  ofiicers  were  not  precluded 
therd)y  from  recovering  upon  the  bond,  further  expenses  incurred  8ub« 
Mqiient  to  the  bankruptcy  '.  But  now,  by  the  6  Geo.  IV.  c.  16*^,  '^  if  a  When  proretble 
"  bankrupt  shall,  before  the  issuing  of  the  commission,  have  contracted 
"  any  debt  payable  upon  a  contingency  which  shall  not  have  happened  be* 
"  fore  the  issuing  of  such  commission,  the  person  with  whom  such  debt 
"  has  been  contracted  may,  if  he  think  fit,  apply  to  the  commissioners, 
''  to  set  a  value  upon  such  debt,  and  the  commissioners  are  thereby  re- 
'*  quired  to  ascertain  the  value  thereof,  and  to  admit  such  person  to  prove 
"  the  amount  so  ascertained,  and  to  receive  dividends  thereon ;  or  if  such 
value  shall  not  be  so  ascertained,  before  the  contingency  shall  have  hap- 
pened, then  such  person  may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt,  and  receive  dividend  with  the 

**  other  creditors,  not  disturbing  any  former  dividends;  provided  such 

**  peraon  had  not,  when  such  debt  was  contracted,  notice  of  an  act  of 

**  bankruptcy,  by  such  bankrupt  committed." 

This  statute,  however,  is  confined  to  debit  payable  on  a  ccmtingency :   When  not 

And  therefore,  where  the  demand  rests  in  damages,  and  cannot  be  ascer-  ^'^^     ^ 

*  6  Geo.  IV.  c.  16.  §  51.  and  see  tUt  7       110.  S.  C. 

Geo.  L  c.  SI.  $  1,  2.    49  Geo.  III.  c.  ISl.  >  1  Barn.  &  Aid.  491.    2  Stark.  Ni,  Pru 

$  9.  2  Str.  949.  Barnes,  101.   S  Wils.  17.  188.  S.  C.  and  see  5  Maule  &  SeL  21.     1 

Cowp.  22.  Doug.  669.  1  Durnf.&  East,  17.  Moore,  196.   2  Moore,  S26.  8  Taunt.  Sid. 

*  2  Str.  104S.  and  see  2  Blac.  Rep.  81 1.  S.  C.  S  Bam.  &  Aid.  521.  S.  C.  in  Error.  2 
%  Taunt.  246,  7.  Bam.  &  Aid.  S02.  S  Bing.  154. 

*  1  Bor.  496.  but  see  Cowp.  25.  4  Moore,  "  §  56.  And  see  stat.  19  Geo.  It.  c.  S2. 
S50.  S  DowL  &  RyU  5SS.  2  Bam.  &  Cres.  49  Geo.  III.  c.  121.  $  16.  and  6  Geo.  IV. 
626.  4  DowL  &  RyL  160.  S.  C.  c.  16.  §  53.  as  to  the  claim  and  proof  of  debts 

^  5  Bam.  &  Aid.  250.    8  Moore,  281.    1  on  bottomry  or  rujpondmtta  bonds,  andpolider 

Bmg.  S20.  S.  C.  in  Error.  of  assurance,  where  the  loss  or  contingency 

*  S  Wils.  IS.  2  Blac  Rep.  794.  839.  has  not  happened  at  the  time  of  issuing  the 
'  i  Kng.  281.    8  Moore,  261.  S.  C  but  commissioD. 

see  5  Bun.  &  Cres.  S60.    8  DowL  &  Ryl. 
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tained  witkmit  the  intervention  of^a  Jury^  it  is  not  proveable  onder  the 
commission  *.  So,  where  the  defendant  covenanted  for  the  due  payment  by 
A,  B,  i3f£  n  premium  upon  a  policy  of  insurance  effected  to  secure  a  debt 
due  ^m  A.  B,  to  the  plaintiff;  which  premium  became  due  June  17th^  and 
being  unpaid  by  A.  B,  or  the  defendant^  was  paid  by  the  plaintiff  y  and  on 
Jane  20th^  the  defendant  obtained  his  certificate  under  a  commission  of 
bankrupt ;  the  court  held>  that  his  certificate  did  not  discharge  him  from 
the  amount  of  the  premium  ^  So^  whore  an  action  is  brought  for  the  re- 
covery of  general  damages^  and  the  defendant  becomes  bankrupt  between 
verdict  and  judgment^  he  is  not  discharged  by  his  certificate  ^.  But  where 
the  plaintiff  in  an  action  of  trespass,  having  obtained  a  verdict,  sigfied 
final  judgment  after  the  defendant  had  committed  an  act  of  bankruptcy, 
but  before  the  issuing  of  the  commission  ;  the  court  held,  that  the  ddiyt  was 
proveable  under  a  commisaon  subsequently  issued,  and  that  the  defendant, 
who  had  been  arrested  on  a  capias  ad  satisfaciendum,  was  entitled  to  .be 
disdiarged,  on  obtaining  his  certificate  ^.  So  where  the  plaintiff,  in  an 
action  of  assumpsit,  obtained  a  verdict  against  the  defendant  on  tlie  4tii 
June :  and  on  the  18th  June,  judgment  was  signed  as  of  Trinity  term, 
which  commenced  on  the  7th  of  that  month ;  and  on  the  15th  June,  a 
oommission  of  bankrupt  issued  againbt  the  defendant,  on  an  act  of  bank- 
ruptcy committed  on  the  7th  May  preceding  ;  the  court  held,  that  at  the 
time  of  issuing  the  commission,  the  plaintiff  had  a  debt  proveable  under 
it*. 
Sureties,  and  an-  Befi^re  the  making  of  the  statute  49  €reo.  III.  c.  121.  a  surety,  or  per- 
wh2i entitledto  ^^  liable  for  the  debt  of  another,  could  not  have  come  in  and  proved  the 
prore  before,       debt.  Under  a  commission  issued  against  the  Tirincipal,  unless  it  had  been 

and  on  stat  49  , ,  . 

Oeo.III.c.l2l.  ]^u  before  die  issuing  of  the  commission':  nor  could  the  grantee  of  an 

nunuity  have  proved  the  value  of  it  as  a  debt  under  the  commisnon 
issued  i^nst  the  grantor,  unless  the  annuity  had  been  secured  by  bond, 
which  was  forfeited  by  non-payment  of  the  arrears,  before  the  bank- 
ruptcy K :  and  consequently  an  action  might  have  been  maintained  in  these 
cases,  notwithstanding  the  certificate,  for  the  money  paid,  or  arrears  of 
the  annuity,  after  the  issuing  of  the  commission ;  in  which  the  defendant 
might  have  been  arrested  and  held  to  special  bail.  These  defects  were  re- 
tnedied  by  the  above  statute^ ;  by  which  it  was  enacted,  that  ^'  in  all  cases 
of  commissions  of  bankrupt  thereafter  to  be  issued,  where,  at  the  time 
of  issuing  the  oommission,  any  person  should  be  surety  for,  or  be  liaUe 
for  any  debt  of  the  bankrupt,  it  should  be  lawful  for  such  surety  or  per- 
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*  7  Durni:  &  East,  618.  430.  S.  C 

^  4  Bing.  S09.  «  4  Barn.  &  Cres.  880.    7  DowL  &  RyL 

^  Ex  pane  Charles,   14  East,    197.    2  436.  S.  C 

Maule.&  Sel.  70.    Wightw.  16.  but  see  tlie  f  S  Wils.  13.  2  Blac.  Rep.  794. 639.  and 

case  of  Langjord  v.  EUis,  £.  25  Geo.  IIL  sec  Doug.  160. 

K.  B.  1  H.  Blac.  29.  n.  14  East,  202.  (6).  ■  2  Blac.  Rep.  1 106.  Doi^.  97,  893, 619. 

which  seems  to  have  been  overruled  by  the  9  Vcs.>n.  110.    2  Rose^  416.    1  Bvn.  & 

case  Ex  parte  Charten :  and  see  4  Bing.  37.  Aid.  493,  4.  2  Bam.  &  Aid.  602. 

•»  2  Bam.  &  Cres.  76S.     4  Dowl.  &  RyL  «»  J  8. 17. 
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"  ttn  IkUe,  if  lie  thould  have  paid  tho  debt^  or  any  port  thereof  in  dis« 
"  charge  of  tlie  wliole^  (althoogli  he  might  have  paid  the  same  after  the 
"  eoDuniaaion  should  have  issued^)  and  the  creditor  should  have  proved 
**  his  debt  under  the  commission^  to  stand  in  the  place  of  the  creditor,  as 
''  to  the  dividends  upon  such  proof;  and  where  the  creditor  should  not 
"  kv«  proved  under  the  commission,  it  should  be  lawful  for  such  surety, 
**  or  person  liable,  to  prove  his  demand,  in  respect  of  such  payment,  as 
**  E  debt  under  the  commission,  not  disturbing  the  former  dividends,  and 
"  ts  receive  a  dividend  or  dividends,  proportionably  with  the  other  cre« 
"  ditan  taking  the  benefit  of  such  oommissiwi :  And  every  person  against 
"  whom  any  sodi  commission  of  bankrupt  should  be  awarded,  and  who 

*  ilumld  obtain  his  certificate,  should  be  discharged  of  all  demands,  at 
**  Ae  suit  of  every  such  person  having  so  paid,  and  being  enabled  to 
"  fiwe,  <Mr  to  stand  in  the  place  of  such  creditor  as  aforesaid,  with  regard 
^  ts  his  debt  in  respect  of  such  suretyship  or  liability,  in  like  manner,  to 
^  ill  intents  and  purposes,  as  if  such  person  had  been  a  creditor  before 
"  Ae  baakruptcy,  for  the  whole  of  the  debt  in  respect  of  ^diich  he  was 
"  mrety  or  liable  as  aforesaid.** 

TUa  bnmdi  of  the  statute  was  extended  to  all  cases  of  iurtiiei,  where  Determinttions 

rdief  ooold  be  had  under  the  commissioa,  though  the  money  was  not  paid 

tin  after  it  issued  *.  And  where,  upon  a  dissolution  of  partnership  between 

doee  partnerSi  two  of  the  three  assigned  to  the  other  all  their  shares  in 

the  partnership  debts  and  effects,  and  the  latter  coveDanted  to  pay  ail 

debts  dieB  due  from  the  partnership,  and  to  indemnify  the  two  from  the 

psyment  of  the  same,  and  from  all  actions,  dec.  by  reason  of  the  non-pay- 

isent  tihereof,  and  afterwards  became  bankrupt,  and  a  commissioo  issued 

agnnst  him,  under  which  he  obtained  his  certificate,  and  afterwards  the 

holder  of  a  bill  accepted  by  the  three  partners,  and  due  before  the  disso- 

intioB  of  the  partnership,  sued  the  two,  and  they  were  obliged  to  pay  the 

<■!  ;  tile  oonrt  held,  that  the  certificate  might  be  pleaded  in  discharge  of 

WL  astaon  brought  by  the  two  against  the  other,  upon  his  covenant  ^.    And 

ife  cjeaiMcate  was  holden  to  be  a  bar,  not  only  to  an  action,  at  the  suit  of 

•  somty,  for  the  recovery  of  money  paid  in  discharge  of  ^e  original  debt, 

Imt  to  any  action  for  consequential  damages,  accruing  fipom  the  non-pey«- 

neflt  by  the  bankrupt  ni  such  debt  when  due :    Therefore,  where  the  ac- 

cepilor  of  an  accommodation  bill  brought  an  action  against  the  drawer,  who 

had  become  bankrupt  and  obtained  his  cerli/icate,  fmr  not  providing  him 

with  fbada  to  pay  the  bill  when  due,  whereby  he  had  incurred  the  costs  of 

an  itttimt,  and  was  obliged  to  s^  an  estate  in  order  to  raise  money  to  pay 

tiie  bill,  the  ootificate  wash(dden  to  be  a  good  bar  to  such  action  <^.     But 

the  drawer  of  a  bill  of  exchange,  who  has  paid  the  amount  to  the  holder, 

after  a  commission  of  bankruptcy  issued  against  the  acceptor,  may,  we 

hawe  leen  *,  sue  the  latter,  before  he  has  obtained  his  certificate,  and  arrest 

*  5  Btni.  &  Aid.  18.  Barn.  &  Aid.  IS.  S.  C  in  Error. 
» t  Miide  &  SeL  195.  ^  AtUe.  202. 

*  8  Moore^  608.   8  Taunt  550.  S.  C.    S 
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him  upon  the  bill^  notwithstanding  the  holder  has  proved  it  under  the 
commission  *.  And  where  a  surety  in  a  warrant  of  attorney,  in  order  to 
discharge  himself  from  personal  liability,  paid  part  of  the  debt  due  to  the 
creditor  of  a  bankrupt  who  had  proved  under  the  commission,  and  there- 
upon satisfEiction  was  entered  on  the  record,  the  court  held,  that  this  did 
not  Ml  within  the  statute  49  Geo.  III.  c  121.  §  8.  as  being  a  payment  of 
part  of  a  debt  in  discharge  of  the  whole,  and  consequently  that  the  bank- 
rupt's certificate  was  no*bar  to  an  action  by  the  surety,  to  recover  the  mo- 
ney so  paid  by  him  \  So,  a  surety  in  an  annuity  deed,  who  had  been  oom« 
pelled  by  the  annuity  creditor,  after  the  bankruptcy  and  allowance  of  the 
certificate  of  the  principal,  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  was  holden  not  to  be  within  the  statute  49  Geo. 
III.  c  121.  §  8. ;  and  therefore  might  have  an  action  against  the  principal 
for  such  sums,  and  hold  him  to  bail  ^.  And  such  surety  was  not  entitled, 
by  that  statute,  to  prove  the  value  of  the  annuity  as  a  debt  under  the  com* 
mission :  and  therefore,  where  such  a  surety  had  redeemed  the  annuity, 
subsequently  to  the  bankruptcy,  it  was  holden,  that  he  was  entitled  to 
maintain  an  action  for  the  value  against  the  bankrupt,  who  had  obtained 
his  certificate,  although  the  grantee  had  proved  under  the  17th  section '. 
Bail  to  the  sherifi^,  being  only  answerable  for  the  defendant's  appearance', 
or  bail  above,  who  might  have  discharged  themselves  by  rendering  the  de- 
fendant ^  were  also  not  considered  as  sureties  for,  or  liable  for  the  debt  of 
a  bankrupt,  within  the  meaning  of  the  above  statute. 
Proof  of  debu  The  Statute  49  Geo.  III.  c.  121.  was  repealed  by  the  statute  6  Qeo.  IV. 
on  rtatJSG  ^  ^^**  which  came  into  operation  on  September  1st,  1825  \  And  by  the 
IV.  c.  16.  latter  statute  it  is  enacted,  that  '*  any  person  who,  at  the  issuing  of  the 

"  commission,  shall  be  surety  or  liable  for  any  debt  of  the  bankrupt^  or  hail 
for  the  bankrupt,  either  to  the  sheriff,  or  to  the  action,  if  he  shall  have 
paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole  debt,  (al- 
though he  may  have  paid  the  same  after  the  commission  issued,)  if  the 
creditor  shall  have  proved  his  debt  under  the  commission,  shaU  be  en- 
titled to  stand  in  the  place  of  such  creditor,  as  to  the  dividends^  and  all 
other  rights  under  the  said  commission,  which  such  creditor  poawsBed^ 
"  or  would  be  entitled  to,  in  respect  of  such  proof;  or  if  the  creditor 
**  shall  not  have  proved  under  the  commission,  such  surety  or  person 
*'  liable,  or  bail,  shall  be  entitled  to  prove  his  demand,  in  respect  of  sndi 
"  payment,  as  a  debt  under  the  commission,  not  disturbing  the  former 
*'  dividends,  and  may  receive  dividends  with  the  other  creditorsj  although 
"  he  may  have  become  surety,  liable,  or  bail  as  aforesaid,  after  an  act  of 
**  bankruptcy  committed  by  such  bankrupt ;  provided  that  such  person 

'  S  Maule  &  Sel.  91.  and  see  S  Dowl.  &  Bing.ilS.S.C.  lSPrice,24.S.CinBRor: 

RyL  269.  but  see  staL  6  Geo.  IV.  c.  16.  §  65. 

^  5  Barn.  &  Aid.  852.    1  Dowl  &  Ryl.  ^  6  Taunt  329,  SO.    8  Marab.  87.  192. 

521.  S.  C.  and  see  2  Maule  &  Sel.  551.  S.  C. 

*  4  Maule  &  SeL  333,  and  see  2  Moore,  '  4  Barn.  &  Aid.  493. 

644.  8  Taunt.  584.  S.  C.  «  §  52. 

^  3  Barn.  &  Aid.  186.   8  Moore,  480.    1  «»  4  Bing.  212. 
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"  bd  not,  when  he  became  such  surety  or  hail,  or  so  liable  as  aforesaid, 
''  aodoe  of  any  act  of  bankruptcy,  by  such  bankrupt  committed  */' 

Bj  the  nine  statute  \  it  is  enacted  that  ^'  any  annuity  creditor  of  any  By  annuity  ere- 
"  knkrupt,  by  whatever  assurance  the  same  be  secured,  and  whether  *^°'^** 
''  there  were  or  not  any  arrears  of  such  annuity  due  at  the  bankruptcy, 
''  shall  be  entitled  to  prove  for  the  value  of  such  annuity ;  which  value 
^'  the  eonmiissionerB  shall  ascertain,  r^ard  being  had  to  the  original 
^  price  given  to  the  said  annuity,  deducting  therei&om  such  diminution 
**  in  the  value  thereof,  as  shall  have  been  caused  by  the  lapse  of  time 
^  nee  the  giant  thereof,  to  the  date  of  the  commission."  In  the  con- 
itractioo  of  «  similar  clause,  in  the  statute  49  Geo.  III.  c  121  ^.  it 
wn  detennined,  that  the  bankruptcy  and  certificate  of  one  of  several 
gnntors  of  an  annuity,  who  had  jointly  and  severally  covenanted  for  its 
pqrment,  as  well  as  given  a  warrant  of  attorney  to  confess  joint  and  se- 
wtl  judgments,  discharged  the  bankrupt  ^ ;  but  did  not  affect  the  lia- 
bility of  the  other  grantors :  and  the  act  made  no  difference  in  this  respect 
between  principals  and  sureties  ^. 

And,  by  another  clause  in  the  same  statute  ^  '*  it  shall  not  be  lawful  for  By  sureties  for 
*  any  person  entitled  to  any  annuity  granted  by  any  bankrupt,  to  sue  SM^gnint^ 
*'  any  person  who  may  be  collateral  surety  for  the  payment  of  such  an-  ^  bankrupt. 
"  nuity,  until  such  annuitant  shall  have  proved  under  the  commission 
*^  against  such  bankrupt,  for  the  value  of  such  annuity,  and  for  the  pay- 
*'  ment  thereof;  and  if  such  surety,  after  such  proof,  pay  the  amount 
**  proved  as  aforesaid,  he  shall  be  thereby  discharged  from  all  claims  in 
''  reqiect  of  sndi  annuity ;  and  if  such  surety  shall  not  (before  any  pay- 
^  ment  of  the  said  annuity,  subsequent  to  the  bankruptcy,  shall  have  be- 
"  eome  dne,)  pay  the  sum  so  proved  as  aforesaid,  he  may  be  sued  for  the 
*^  aecniing  payments  of  such  annuity,  until  quch  annuitant  shall  have 
'^  paid  or  satisfied  the  amount  so  proved,  with  interest  thereon  at  the  rate 
"  cijbmr  per  cent,  per  annum,  from  the  time  of  notice  of  such  proof,  and 
"  of  the  amount  thereof,  being  given  to  such  surety;  and  after  such  pay- 
ment or  satisfiiction,  such  surety  shall  stand  in  the  place  of  such  annui- 
tmt,  in  respect  of  such  proof  as  aforesaid,  to  the  amount  so  paid  or 
tttisfied  as  aforesaid,  by  such  surety ;  and  the  certificate  of  the  bank- 
nq»t  shall  be  a  discharge  to  him,  from  all  claims  of  such  annuitant,,  or  of 
"  audi  surety,  in  respect  of  such  annuity :  Provided  that  such  surety  shall 
*'  be  entitled  to  credit  in  account  with  such  annuitant,  for  any  dividends 
received  by  such  annuitant  under  the  commission,,  before  such  surety 
shall  have  fully  paid  or  satisfied  the  amount  so  proved  as  aforesaid." 
Iniereti  is  proveable  by  the  above  statute  ^  though  not  reserved,  on  bills   Interest  prove* 
of  exehange  or  promissory  notes,  over-due  at  the  time  of  issuing  the  com-  ^^^^^  *  ^  °^ 

*  The  words  *  or  that  ha  was  insolvent,  or  ^  ^  17. 

lad  stopped  payment,'  which  were  inserted  in  <*  4  Taunt.  90.  and  sec  id.  460.  854.    16 

the  Stat.  49  Geo.  III.  c  IS  J.  §  8.  are  here  East,  S52. 
omitted.  *  §  65. 

'>$54.andseestat49Geo.III.c.l91.$]7.         '  §  57.  and  see  Co.  B.  L.  7  £d.  186. 
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Costs,  when         mission.     And  where  an  action  is  brought  for  the  recovery  of  a  debt  due 
^^^  before  the  bankruptcy^  the  bankrupt  is  discharged  by  his  certificate,  from 

the  payment  of  interest  ^  and  costs  ^,  as  well  as  the  debt ;  and  that,  whe- 
ther the  action  was  brought  before,  or  after  ^  the  issuing  of  the  commis- 
sion ;  and  if  before,  whether  the  bankruptcy  happened  before  verdict  ^,  or 
after  verdict  and  before  final  judgment  ^  And  a  certificate  will  discharge 
a  cognovit,  given  after  a  secret  act  of  bankruptcy,  for  a  debt  previously 
due,  with  interest  and  costs  ^.  So  where,  on  a  commission  of  bankrupt 
being  sued  out  against  the  plaintiff,  he  brought  an  action  of  trespass 
against  the  commissioners  for  false  imprisonment,  and  was  nonsuited,  and 
they  entered  up  judgment  accordingly,  and  the  commission  was  afterwards 
superseded,  on  which  another  was  sued  out,  founded  on  the  same  act  of 
bankruptcy  as  the  first,  under  which  the  plaintiff  obtained  his  certificate, 
and  the  defendants  afterwards  charged  him  in  execution  for  the  costs  of 
the  nonsuit,  the  court  of  Common  Pleas  held,  that  he  was  entitled  to  be 
discharged  out  of  custody ;  as  such  costs  were  proveable  under  the  second 
By  Stat.  6  Geo.  commissions.  And,  by  the  statute  6  Geo-  IV.  c.  16.**  "  if  any  plaintiff,  in 

*'  any  action  at  law  or  suit  in  equity,  or  petition  in  bankruptcy  or  lu- 
'^  nacy,  shall  have  obtained  any  judgment,  decree  or  order,  against  any 
person  who  shall  thereafter  become  bankrupt,  for  any  debt  or  demand, 
in  respect  of  which  such  plaintiff  or  petitioner  shall  prove  under  the 
commission,  such  plaintiff  or  petitioner  sha^  also  be  entitled  to  prove 
for  the  costs  which  he  shall  have  incurred  in  obtaining  the  same^  al- 
though sucK  costs  shall  not  have  been  taxed  at  the  time  of  the  bank- 
ruptcy." But  where  the  plaintiff  is  nonsuited^,  or  has  a  verdict  against 
him  ^,  and  afterwards  becomes  bankrupt  before  judgment,  the  costs,  not 
being  proveable  under  the  commission,  are  not  barred  by  his  certificate. 
And  where  a  bankrupt,  sued  as  executor,  pleaded  a  false  plea,  between 
the  issuing  of  the  commission  and  the  obtaim'ng  of  his  certificate,  he  was 
holden  to  be  liable  to  costs  for  such  plea,  de  horns  propriisK  So,  the 
costs  of  a  suit  in  Chancery,  directed  to  be  paid  by  an  award,  made  befiiH^ 
the  bankruptcy  of  the  defendant,  but  which  costs  were  not  taxed  till  after 
he  became  bankrupt,  cannot  be  proved  under  the  commission ;  but  the 
bankrupt  remains  liable  to  be  attached  for  the  nonpayment  of  them". 


When  not 
proveable. 


€< 


€< 


€€ 


<( 


« 
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•  Cowp.  188. 

^  8  Str.  1196.  1  Wils.  il.S.C.  6Durnf. 
&  East,  282.  S  Maule  &  SeL  826.  K.  B.  2 
Blac.  Rep.  1817.  I  H.  Blac.  29.  1  Bos.  & 
PuL  184.  in  notis.  2  New  Rep.  C.  P.  190. 
2  Barn.  &  Ores.  762.  in  notis, 

"  2  New  Rep.  C.  P.  190.  and  see  4 
Moore,  850.  2  Brod.  &  Bing.  8.  S.  C. 

<*  1  H.  Blac.  29.  but  see  11  Ves.  646. 
2  New  Rep.  C.  P.  191.  (a.)  temb,  contra, 

•  2  Blac.  Rep.  1817. 

'  1  Chit.  Rep.  16.  but  see  2  Taunt.  68. 
2  Ros^  1 12,  8.  C.  semb.  contra :  and  sec 
4  Bing.  87. 


s  7  Moore,  614.  1  Bing.  189.  S.  C 

»»  §68. 

'  ExparU  Toddy  cited  in  8  Wils.  270.  but 
see  5  Durnf.  &  East,  865.  1  Bos.  &  Pul. 
134.  contra;  which  cases  seem  to  have  been 
overruled  by  Ex  jmrte  Charles,  14  East,  197. 
and  see  11  Ves.  646.  7  Moore^  614.  1  Bing. 
189.  S.  C.  Ed.  B.  L.  127, 8, 9. 

^  5  Taunt.  778.  1  Marsh.  346.  &  C  and 
see  4  Bing.  57. 

1  8  Bur.  1868.  1  Bhc.  Rep.  400.  &  C 

"*  9  East,  818.  and  see  the  caae  E»  pfsrte 
Sneaps,  Co.  B.  L.  7  Ed.  811,  It,  but  Kt  7 
Price,  209. 
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And  in  a  late  case  it  was  holden,  that  a  certificate  is  no  bar  to  an  attach- 
ment  £k  the  nonpayment  of  costs^  pursuant  to  a  rule  of  court  made  before 
the  bankruptcy^  but  which  were  not  taxed  until  the  day  of  issuing  the 
commiasiop  *. 

The  bankrupt  laws  do  not  extend  to  debts  contracted  in  foreign  coun-  Certificate  when 
tnes:  And  where  the  plaintiff  resided  here,  the  court  would  not  order  an  ^^^^tet^^ 
umttttw  to  be  entered  on  the  bail-piece,  on  the  ground  that  the  debt  tbroecL 
was  oontnwted  while  the  defendant  was  resident  in  a  foreign  country,  and 
before  be  became  a  bankrupt  by  the  laws  of  that  country,  though  he  might 
haTe  obtained  his  certificate  there  ^  But  an  insolvent's  certificate,  ob- 
tsined  in  Neftfoundlandy  under  the  statute  49  Geo.  III.  c.  27-  §  8.  may 
be  pleaded  in  bar  to  an  action  brought  in  this  country,  for  a  debt  con- 
tracted here  prior  to  the  insolvency '.  And  a  debt  contracted  in  Eng" 
kmd,  by  a  trader  residing  in  Scotland,  is  barred  by  a  discharge  under  a 
siMpeatratian  issued  in  conformity  to  the  statute  54  6ea  III.  c  137*  in 
like  wanner  as  debts  contracted  in  Scotland  ^.  So  a  certificate,  obtained 
voder  aa  Irish,  commission  of  bankruptcy,  has  been  holden  to  be  a  bar  to 
SB  aetioa  brought  in  this  country,  for  a  demand  arising  upon  a  bill  of  ex- 
diange  drawn  in  Ireland,  and  payable  by  the  defendant  who  resided 
there  *.  But  a  bill  of  exchange  drawn  by  the  defendant  in  Ireland,  and 
aeoepted  and  paid  by  the  plaintiffs  in  England,  is  a  debt  contracted  in 
Emgiamd,  and  cannot  therefore  be  discharged  by  a  certificate  under  an 
Ifiak  oommission  ^. 

Betee  the  making  of  the  statute  6  Geo.  IV.  c  16.  a  bankrupt  who  had  liabiHty  of 
ebtaiaed  his  certificate,  could  not  have  been  arrested,  in  the  King's  Bench,  rest,  on  subset" 
apsQ  a  ntbseqtient  promise^  to  pay  a  debt  due  before  his  bankruptcy  s ;  quent  promise. 
^00^  it  was  otherwise  in  the  Exchequer  ^.     And  now,  by  that  statute  ^ 
*'  10  bankrupt,  after  his  certificate  of  conformity  shall  have  been  allowed, 
*  under  any  oommission  of  bankrupt  already  issued,  or  hereafter  to  be 
^  issued,  dudl  be  liable  to  pay  or  satisfy  any  debt,  claim  or  demand,  from 
'^  which  be  shall  have  been  discharged  by  virtue  of  such  certificate,  or  any 
^  ptrt  of  such  debt,  claim  or  demand,  upon  any  contract,  promise  or  agree- 
^  Bwnt,  made  or  to  be  made  after  the  suing  out  of  the  commission,  unless 
''  sadi  promise,  contract,  or  agreement  be  made  in  writing,  signed  by  the 
**  bankrupt,  or  by  some  person  thereto  lawfully  authorized,  in  writing,  by 
"*  mdi  bankrupt." 

'  J£db9-T.  CoaUs,  E.  8  Geo.  IV.  K.  B.  K.  B.    Co.  B,  L.  7  Ed.  404.     4  Durnf.  & 

^8  Durnf.  &  East,  609.  and  see  8  H.  East,  185,  6.  S.  C  and  see  8  H.  Blac.  553. 
Blic  65S.  1  East,  6.    2  ChiL  Rep.  58.  55.  '  4  Bam.  &  Aid.  654. 

3  Moore,  244.     1  Brod.  &  Bing.  18.  S.  C.  «  6  Barn.  &  Aid.  1 16.     2  Dowl.  &  Ryl. 

t«t  see  Ballantme  ▼.  Golding,  M.  24  Geo.  240.  S.  C.  and  see  2  Bur.  786.  2  Ken.  436. 

m  K.  B.  Co.  B.  L.  7  Ed.  464.  4  Durnf.  S.  C.  3  Maule  &  Sel.  595.  but  see  Dreio  v. 

h  East,  185, 6.  5  East,  124.  Jeffaich  H.  26  Geo.  III.  K.  B.     8  Price, 

'  3  Mooie,  623.     1  Brod.  &  Bing.  294.  531.  semb,  contra, 
&  C  *»  8  Price,  526.  and  see  Cowp.  549.  2  H. 

'3  Bare.  &  Cres.  12.     4  Dowl.  &  Ryl.  Blac.  116.  5  Esp.  Rep.  198.  6  Taunt.  563r 

658.  8.  a  9  Price,  19,  20.  27.  1  Bing.  291. 

*  BdEUuttmfi  t.  Golding,  M.  24  G<su  III.  >  §  131. 
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Bankrupt  how 
discharged  by 
certificate. 


On  mesne  pro- 
cess. 


After  judgment. 


Disputing  va- 
lidity of  com- 
mission, &c« 


Privilege  of  in- 
solvent debtors, 
and  fugitives, 
from  arrc&t, 
under  occasional 
acts. 


When  a  bankrupt  is  clearly  entitled  to  the  benefit  of  his  certificate,  he 
may  be  discharged  in  two  ways :  1st,  by  pleading  his  certificate,  if  in 
time ;  and  secondly,  by  applying  to  a  judge,  on  an  affidavit  of  the  certifi- 
cate*, under  the  statute  6  Geo.  IV.  c.  16**.  by  which  it  is  enacted, 
that  "  any  bankrupt  who  shall,  after  his  certificate  shaU  have  been  allowed, 
**  be  arrested  for  any  debt,  claim  or  demand,  thereby  made  proveaUe  un« 
'^  der  the  commission,  against  such  bankrupt,  shall  be  discharged  upon 
'^  common  bail :  And  if  any  such  bankrupt  shall  be  taken  in  execution,  or 
''  detained  in  prison  for  such  debt,  claim  or  demand,  where  judgBoent  has 
'^  been  obtained  before  the  allowance  of  his  certificate,  it  shall  be  lawful 
**  for  any  judge  of  the  court  wherein  judgment  shall  have  been  so  ob- 
*'  tained,  en  such  bankrupt  producing  his  certificate,  to  order  any  officer 
'*  who  shall  have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to 
*'  discharge  such  bankrupt,  without  exacting  any  fee ;  and  such  officer 
**  shall  be  thereby  indemnified  for  so  doing."  But  where  the  commission  ^ 
or  certificate  ^,  appears  to  have  been  i^udulent,  or  unduly  obtained,  the 
court  will  not  discharge  the  defendant  upon  common  bail.  And  M4iere  the 
validity  of  the  commission  is  disputed,  the  court  it  seems  will  in  general 
direct  it  to  be  tried  on  a  feigned  issue,  notwithstanding  the  certificate, 
before  they  discharge  the  defendants  But  where  the  defendant  in  an 
acti(m  had  become  bankrupt,  and  obtained  his  certificate,  after  which  pro- 
ceedings were  taken  against  the  bail,  the  court  of  King's  Bench  relieved 
them  on  motion,  without  directing  an  issue  to  try  the  fact  of  the  bank- 
rupt's being  a  trader ;  the  certificate,  by  the  statute  5  Geo.  II.  c.  30.  §  7 
&  13  ^  being  made  sufficient  evidence  of  the  trading,  k,cfi  The  court  of 
Common  Pleas  would  not  formerly  have  relieved  a  bankrupt,  in  a  sum- 
mary way,  where  his  goods  were  taken  in  execution  under  a  ^fieri  faaas, 
after  he  had  obtained  his  certificate ;  and  therefwe  if  he  had  not  obtained 
his  certificate  in  time,  so  as  to  plead  it,  he  must  have  brought  an  audita 
querela  ^ :  But  in  a  modem  case,  where  a  Jieri  facias  issued  against  the 
goods  of  a  bankrupt,  before  he  had  obtained  his  certificate,  and  waa  not 
executed  till  after,  the  court  ordered  the  goods  to  be  restored ;  for  it  is  now 
the  practice  to  give  that  relief  in  a  summary  way,  which  might  be  obtained 
by  audita  querela  K 

Insolvent  debtors  and  fugitives,  discharged  under  occasional  insolvent 
acts^,  were  not  liable  to  be  arrested  for  debts  contracted  prior  to  the  times 
prescribed  by  the  acts.   And,  in  the  Common  Pleas,  an  insolvent  dis- 


*  Doug.  676.  and  sec  1  WlRil.  Barnes, 
386.  1  H.  Blac.  89. 

*>  §  126.  and  see  sUt.  5  Geo.  II.  c.  SO.  § 
7.  IS. 

*"  2  Blac.  Rep.  725.  Cowp.  824.  but  see 
5  Moore,  21. 

<*  Doug.  228.  2  H.  Blac.  1.  2  Bos.  & 
PuL  890.  6  Taunt.  75. 

•  Yeo  V.  AUtn,  H.  28  Geo.  III.  K.  B.  6 
Taunt.  75. 

'  And  see  sut.  6  Geo,  IV.  c.  16.  §  126. 


*  1  Bam.  &  Aid.  SS2.  and  see  Ed.  B.  L. 
415. 

*"  Barnes,  204.  206.  and  see  1  Durnf.  & 
East,  S61. 

*  I  Bos.  &  Pul.  427. 

k  See  the  sUtutesS7  Geo.  IIL  c  112.  41 
Geo.  III.  c.  70.  44  Geo.  IIL  c  108.  45 
Geo.  III.  c.  S.  46  Geo.  III.  c.  108.  49 
Geo.  III.  c.  115.  51  Geo.  III.  c  125.  52 
Geo.  III.  c.  165.  53  Geo.  IIL  c,  6.  64 
Geo.  IIL  c.  28. 
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tharged  under  the  41  Geo.  III.  c.  70.  could  not  have  been  hoiden  to  bail^ 
on  a  bill  drawn  and  indorsed  over  by  him^  previous  to  the  Ist  March, 
1803,  though  not  due  till  after  that  period  *.  But  insolvent  debtors  and  When  liable  to 
fogitives,  discharged  under  occasional  insolvent  acts^  were  formerly  liable 
to  be  arrested^  for  debts  contracted  after  the  time  prescribed  in  the  acts^ 
and  before  they  were  actually  discharged  ^  And  the  clauses  respecting 
Jugitwes,  in  those  acts^  did  not  extend  to  persons  who  had  constantly 
resided  abroad  ^ ;  or  who  had  been  abroad  merely  in  the  course  of  their 
trade,  and  not  for  the  purpose  of  avoiding  their  creditors  ^.  A  debt  de-  For  contingent 
pending  upon  a  contingency,  at  the  time  of  a  party's  discharge  under  '  * 
the  insolvent  act,  18  Geo.  III.  c.  52.  was  not  thereby  discharged  ^  So,  a 
party  discharged  under  the  51  Geo.  III.  c.  125.  was  hoiden  to  be  liable  to 
his  surety  fw  the  arrears  of  an  annuity,  due  since  his  discharge,  which  the 
miety  had  been  obliged  to  pay  ^  And  the  obligors  in  a  bastardy  bond, 
disdiai|^  under  the  general  insolvent  act,  1  Geo.  IV.  c.  119.  subse- 
quently to  a  judgment  on  the  bond,  were  deemed  liable  for  expenses  in- 
clined^ in  respect  of  the  bastard,  subsequently  to  their  discharge  '.  But 
where  a  party  had  Joined  in  a  bond  with  the  grantor  of  an  annuity,  to  se- 
cme  the  payment  of  it,  and  afterwards  obtained  his  discharge  under  the 
insolvent  act,  having  duly  inserted  the  bond  in  his  schedule,  the  court  held, 
that  he  could  not  be  arrested  upon  the  bond,  for  arrears  of  the  annuity  af- 
terwards becoming  due  \  In  the  King's  Bench,  it  has  been  determined.  On  subcequent 
that  an  insolvent  who  has  taken  the  benefit  of  the  54  Gea  III.  c  28.  is  P'^""*^* 
not  liable  to  be  arrested,  upon  a  subsequent  promise,  to  pay  a  debt  con- 
tracted prior  to  the  day  mentioned  in  the  act  ^ ;  though  it  has  been  other- 
wise ruled  in  the  Common  Pleas  ^.  And,  in  the  latter  court,  a  cognovU 
given  by  an  insolvent  after  his  discharge,  upon  proceedings  commenced 
before,  has  been  deemed  to  constitute  a  new  promise,  upon  which  he  be- 
liaUe,  notwithstanding  his  discharged 


By  the  last  general  insolvent  act  ^,  the  court,  commissioner,  or  justices  Discliarge  of 
theraa  mentioned,  are  authorized,  ''upon  the  prisoner's  swearing  tor  the  ^^^j^gi^i,  7 
*'  truth  of  his  or  her  petition  and  schedule,  and  executing  such  warrant  Geo.  IV.  c.  67. 
''  of  attorney  as  is  thereinafter  directed,  to  adjudge  that  such  prisoner  shall 
"  be  discharged  from  custody,  and  entitled  to  the  benefit  of  that  act,  at 
**  such  time  as  the  said  court,  commissioner,  or  justices,  shall  direct,  in 


*3Boc&PuLS94. 
^  Covp.  627.  and  see  stat  63  Geo.  III. 
c.  102.  $  SO. 
'  1  ^11.85. 
<  1  Ken.  380.  Say.  Rep.  SOS.  S.  C. 

*  2  Chit.  Rep.  448.  and  see  2  Blac.  Rep. 
1217. 

f  2  Maule  &  SeL  661.  and  see  2  Blac. 
Bqfw  1217.  4  Taunt.  460. 

*  3  Biag.  164. 

^  5  Barn.  &  Cres.  561.    8  Dowl.  &  Ryl. 

339.  Sw  a 

^  3  Mask  &  Sd.  606.    4  DowL  &  Ryl. 


164.  and  see  2  Str.  1233.  2  Blac  Rep.  724. 
798.  6  Barn.  &  Aid.  116,  17.  accord,  but 
see  Bat  v.  Barber,  or  Barker,  M.  23  Geo, 
III.  K.  B.  8  Pricey  633.  setnb,  contra, 

k  6  Taunt.  663.  and  see  1  New  Rep.  C.  P. 
134.    8  Pricey  626.  631.    Jtnte,  911. 

1  4  Ring.  37. 

"*  7  Geo.  IV.  c.  67.$  46.  and  see  sUt  63 
Geo.  III.  c.  102.  §  29.  66  Geo.  III.  c.  102. 
1  Geo.  IV.  c.  119.  §  26.  3  Geo.  IV.  c. 
123.  6  Geo.  IV.  c.  61.  7  Geo.  IV.  c.  67. 
§  10.  60,  51.  63. 
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From  wlwt         "  porsoance  of  the  provisions  thereinafter  contained  in  that  behalf^  as  to 
^  '*  the  several  debts  and  sums  of  money  dne^  or  claimed  to  be  due^  at  the 

*'  time  of  filing  such  prisoner's  petition,  from  such  prisoner^  to  the  several 
"  persons  named  in  his  or  her  schedule  as  creditors,  or  claiming  to  be  cre- 
'*  ditors  for  the  same  respectively;  or  for  which  such  persons  shall  have 
"  given  credit  to  such  prisoner,  before  the  time  of  filing  such  petition,  and 
'*  which  were  not  then  payable ;  and  as  to  the  claims  of  all  other  persons^ 
**  not  known  to  such  prisoner,  at  the  time  of  such  adjudication,  who  may 
"  be  indorsees  or  holders  of  any  n^otiable  security  set  forth  in  sudi 
"  schedule." 

But,  by  a  subsequent  clause  of  that  act  ^  ''  in  all  cases  where  it  shall 
*'  have  been  adjudged,  that  any  such  prisoner  shall  be  so  dischai^ed,  and 
"  so  entitled  as  aforesaid,  at  some  future  period,  such  prisoner  shall  be 
subject  and  liable  to  be  detained  in  prison,  and  to  be  arrested  and 
charged  in  custody,  at  the  suit  of  any  one  or  more  of  his  or  her  credi- 
tors, with  respect  to  whom  it  shall  have  been  so  adjudged,  at  any  time 
before  such  period  shall  have  arrived,  in  the  same  manner  as  he  <v  she 
would  have  been  subject  and  liable  thereto,  if  that  act  had  not  passed. 
"  Provided  nevertheless,  that  when  such  period  shall  have  arrived,  audi 
*'  prisoner  shall  be  entitled  to  the  benefit  and  protection  of  that  act,  not* 
withstanding  that  he  or  she  might  have  been  out  of  actual  custody, 
during  all  or  any  part  of  the  time  subsequent  to  such  adjudicati<Mi,  by 
reason  of  such  prisoner  not  having  been  arrested  or  detained  during  audi 
"  time,  or  any  part  thereof."     Previously  to  the  above  act,  where  a  de- 
fendant was  ordered  by  the  insolvent  debtors'  court  to  remain  in  cniBtody, 
at  the  suit  of  certain  creditors  by  name,  untU  sixteen  months  had  expired, 
and  was  found  at  large  within  six  months ;  the  court  held,  under  the  tta* 
tute  3  Geo.  IV.  c.  123.  that  any  of  his  scheduled  creditors,  though  not 
named  in  the  order,  might  arrest  him,  and  cause  him  to  be  confined,  until 
the  sixteen  months  were  expired^. 

The  effect  of  the  discharge  of  an  insolvent  debtor  is  declared,  and  mode 
of  relieving  him  when  arrested  pointed  out,  by  the  statute  7  Ciko.  IV.  e. 
57.S  by  which  it  is  enacted,  that  "  no  person  who  shall  have  become  en- 
*'  titled  to  the  benefit  of  that  act,  by  any  such  adjudicaticm  as  aforesaid, 
shall,  at  any  time  thereafter  be  imprisoned,  by  reason  of  the  judgment 
so  as  aforesaid  entered  up  against  him  or  her,  according  to  that  act,  or 
for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect  to 
which  such  person  shall  have  become  so  entitled,  or  for  or  by  reason  of 
Mode  of  relief.     "  any  judgment,  decree  or  order  for  payment  of  the  same ;  but  that  npon 

every  arrest  or  detainer  in  prison,  upon  any  such  judgment  so  entered 
up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum  of  money, 
or  costs,  or  judgment  decree  or  order  for  payment  of  the  same,  it  shall 
and  may  be  lawful  for  any  judge  of  the  court  from  which  any  process 
shall  have  issued  in  respect  thereof,  and  such  judge  is  thereby  required, 
upon  proof  made  to  his  satisfaction,  that  the  cause  of  such  arrest  or  de- 
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»»  4  DoWt  &  RyL  347.  and  sec  irf.  «I6. 


*  §  60.  aad  see  Btat  1  Gfo»  IV«  c  llO. 
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"  tamer  it  sudi  as  thereinbefore  mentioned,  to  release  such  prisoner  from 

<'  cnstodj,  unless  it  shall  appear  to  such  jadge>  upon  inquiry,  that  such 

"  adjudication  as  aforesaid  was  made  without  due  notice,  where  notice  is 

**  by  that  act  required,  being  given  to  or  acknowledged  by  the  plaintiff,  or 

"  mdi  process,  or  being  by  him  or  her  dispensed  with,  by  the  acceptance 

'^  of  a  dividend  under  that  act,  or  otherwise ;  and  at  the  same  time,  if  Costs. 

"  such  judge  shall  in  his  discretion  think  fit,  it  ^udl  and  may  be  lawful 

'<  for  him. to  order  such  plaiutiff,  or  any  person  or  persons  suing  out  such 

*'  process^  to  pay  such  prisoner  the  costs  which  he  or  she  shall  have  in- 

"  curred  on  such  occasion,  or  so  much  thereof  as  to  such  judge  shall  seem 

**  josl  and  reasonable,  such  prisoner  causing  a  common  appearance  to  be 

"  entered  for  him  or  her  in  such  action  or  suit."     Where  a  party  is  ar-* 

rested  for  a  debt  for  which  he  has  been  discharged  under  the  insolvent  act, 

and  gives  bail,  the  court  will  order  the  bail  bond  to  be  delivered  up  to  be 

cancelled*.     But  thou^  certificated  bankrupts,  or  persons  discharged  SheriflTnot liable, 

under  insolvent  acts,  are  privil^^  from  arrest,  yet  the  sheriff,  or  his  officer,  certificated  Unk- 

k  not  liable  to  an  action  of  false  imprisonment  for  arresting  them  **.   *  nipts,  &c. 

Aliens  have,  in  general,  no  privilege  from  arrest :  But,  in  order  to  pro<  AInat,  fte. 
teet  foreigners,  residing  in  this  kingdom,  who  had  quitted  their  own  coun- 
try in  consequence  of  the  French  Revolution,  it  was  enacted  by  the  statute 
38  Qeo.  III.  c  50.  ^  9^  that  '*  aliens  abiding  in  this  kingdom,  having 
quitted  their  respective  countries  by  reason  of  any  revolution  or  troubles  in 
France,  or  in  countries  conquered  by  the  arms  of  France,  should  not  be 
liable  to  be  arrested,  imprisoned,  or  held  to  bail,  or  to  find  any  caution 
ftff  their  forthcoming  or  paying  any  debt,  nor  to  be  taken  in  execution  on 
toy  judgment,  nor  by  any  caption,  for  or  by  reason  of  any  debt  or  other 
Gsose  of  action,  contracted  or  arising  in  any  parts  beyond  the  seas,  other 
than  the  dominions  of  his  majesty,  while  such  aliens  were  not  within  the 
said  dominions  of  his  majesty;  and  in  case  any  such  alien  should  be  ar- 
rested, imprisoned,  or  held  to  bail,  or  taken  in  execution  on  a  judgment, 
or  by  any  caption,  contrary  to  the  intent  of  that  act,  such  alien  should  be 
dischaiged  thereftxmi,  by  order  of  any  of  his  majesty's  courts  in  West" 
minMUr  Hall,  or  of  the  court  of  Session  in  Scotland,  or  of  any  judge  of 
waxh  ooiurts  in  vacation  time."  This  statute  seems  to  have  been.occasioned 
by  the  case  oS  Melon  v.  Duke  de  Fitz-James^ :  And  it  was  extended  by 


'  6  Ban.  &  Cres.  106.  but  see  3  DowL 
&  RyL  600.  contra, 

^  Doug.  671.  and  see  4  Taunt.  631. 

*  Tliis  statute  was  made  perpetual  by  42 
Geo.  III.  c.  02.  §  23.  which  however  was 
Rfiaakd  by  43  Geo.  III.  c.  15&.  §  1  ;  and 
this  laUer  ctatute  was  also  repealed  by  54 
Geo.  III.  a  165.  $  I,  wfaidi  was  repoakd 
tiy  55  Geo.  III.  c  104.  §  1 :  but  the  same 
fioviaoBS  are  to  be  fonnd  in  each  of  these 
statutes,  and  were  finally  re^nacted  by  65 
Geo.  III.  e.  86.  S  19;  which  statute  was 
coBtiniied  by  56  Gto.  UK  c.  96.  1  Geo.  IV. 


c.  106.    3  Geo,  IV.  c.  97.  and  5  Geo.  IV. 
c.  37.  but  is  now  expired. 

^  1  Bos.  &  PuL  138.  In  tliat  case  it  was 
decided,  by  two  judges  of  the  Common  Pkas^ 
that  a  defendant  could  not  be  held  to  bail  in 
this  country,  on  an  instrument  entered  into 
in  Frat%cei  by  which  his  property  only,  and 
not  his  person,  was,  according  to  the  law  of 
France^  made  liable  to  the  payment  (tf  the 
debt  sued  for :  But  Heathy  Justice^  was  of  a 
different  opinion ;  and  it  is  obserrable^  that 
in  Imky  v.  EUeften,  8  East,  468.  Lord  El- 
lenbonmgh  expressed  his  dincstfrom  the  dfr> 
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Privilege  from 
arrest,  how 
taken  advantage 
of. 


Infancy,  or  in- 
sanity, of  de- 
fendant no 
ground  for  dis- 
charging his 
bail. 


BY  WHOM,  AND  UNDER  WHAT  AUTHORITY, 

the  statute  41  Geo.  III.  c.  106.  to  all  such  persons  as  were  bom  in  any 
of  the  countries  subject  to  the  late  king  of  France,  or  who^  having  been 
bom  within  this  kingdom^  passed  into  the  dominions  of  the  said  late  king, 
under  the  age  of  fifteen  years,  and  who  had  hondjlde  resided  in  such  coun- 
tries as  subjects  of  the  said  late  king,  although  bom  of  parents  subjects  of 
his  majesty,  or  his  predecessors.  Also,  by  the  statute  43  Geo.  III.  c  155. 
§  28.  this  provision  was  extended  to  his  majesty's  four  courts  in  Ireland, 
But  its  further  continuance  being  no  longer  necessary,  the  acts  by  which 
it  was  created  have  been  suffered  to  expire. 

In  some  of  the  preceding  cases,  the  process  is  declared  to  be  vrnd ;  as 
against  Ambassadors,  &c.  In  others,  the  court  is  expressly  required  to 
discharge  the  defendant  *.  And  it  may  be  remarked,  in  general,  that  where 
the  defendant  is  clearly  entitled  to  privilege,  as  the  arrest  is  irregular  and 
unlawful,  the  court  will  discharge  him  upon  motion;  and  not  put  him  to 
the  necessity  of  suing  out  a  writ  of  privily  ^,  or  of  filing  oomman  bail^. 
But  where  the  question  of  privilege  from  arrest  is  doubtful,  the  cocirt  will 
not,  upon  motion,  discharge  the  party  out  of  custody,  but  leave  him  to  his 
writ  of  privilege  ^.  And  they  will  not  discharge  a  defendant  out  of  custody 
on  common  bail,  on  the  ground  of  infancy^;  or  that  he  was  insane  at  the 
time  of  the  arrest ',  or  afterwards  became  soS ;  nor  will  they  discharge  his 
bail,  on  the  ground  of  the  insanity  of  their  principal,  although  a  commis- 
sibn  of  lunacy  may  have  issued  against  him,  imder  which  he  has  been  fimnd 
a  lunatic  K  The  bail,  however,  may  have  a  habeas  corpus,  to  bring  up  their 
principal,  notwithstanding  his  lunacy,  in  order  to  surrender  him  in  their 
discharge  K  And  where  the  return  to  a  writ  of  latitat  stated  that  the  de- 
fendant was  insane,  and  could  not  be  removed  without  great  danger,  and 
continued  so  till  the  return  of  the  writ,  the  court  of  King's  Bench  refused . 
an  attachment  against  the  sheriff^. 


Arrest,  by  whom 
inade»  and  under 
what  authority. 


An  arrest,  when  allowed,  is  made  by  the  sheriff  or  his. officers;  or  by 
the  bailiff  of  a  liberty  or  franchise.  The  sheriff's  authority  is  derived  tm- 
mediately  from  the  court,  except  in  counties  palatine,  where  he  acts  by 
virtue  of  a  mandate  from  the  officer  to  whom  the  writ  is  directed :  And 
even  there,  if  the  writ  be  directed  immediately  to  the  sheriff,  he  is  bound 
to  execute  it ;  and  a  bail-bond  taken  on  the  arrest  is  l^al  \  The  officers 
of  the  sheriff  are  of  three  kinds,  first,  bailiffs  in  fee,  or  perpetual  boiliffi^ 
who  have,  by  charter  or  prescription,  the  execution  of  writs  within  the 


cision  of  the  court  of  Common  Pleat  in  the 
above  case.    See  alao  Barnes,  IS, 

*  AiUe,  199.  201.  212.  214,  16. 

^  2  Str.  989.  Fort.  J  59.  Com.  Rep.  444. 
S.  C.  1  Ken.  125.  5  Dumf.  &  East,  689. 
but  see  1  Wils.  278.  2  Blac.  Rep.  788. 

*=  WalpoU  V.  Alexander,  H.  22  Geo.  III. 
K.B. 

''  2  Bam.  &  Aid.  234. 

'  1  Bo8.&PuL480. 


f  4  Dumf.  &  East,  121. 

B  2  Dumf.  &  East,  890. 

^  6  Dumf.  &  £Mt,'13S.  8  Bot.  &  PuL 
362.  IS  East,  855.  2  Chit  Rep.  104^ 

*  3  Bos.  &  PuL  550.  and  tee  Higfaiiiore 
on  Lunacjft  123. 

k  4  Bam.  &  Aid.  879.  but  aee  8  DowL  & 
RyL  606. 

1  6  Dumf.  &  East.  71. 
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gmUaUe^ ;  secondly,  common  healifb,  (called  in  the  old  books,  bailiffs 
errami  ^,)  who  are  usually  bound  with  sureties  in  an  obligation  for  the  due 
execution  of  their  office,  and  thence  are  called  bound  bailiffs^;  thirdly, 
special  bailiffs,  nominated  by  the  plaintiff  or  his  attorney,  and  appointed 
bj  the  sheriff  jpro  hoc  vice^. 

The  sheriff's  warrant •  to  any  of  these  officers  ought  not  to  be  made  Sberiflff  war- 
oot,  until  the  sheriff  have  the  writ  in  his  actual  custody  ':  And  therefore,  '^^ 
where  the  defendant  was  arrested  before  the  officer  had  any  warrant,  and 
befeare  the  writ  was  delivered  to  the  sheriff,  the  bail  bond  was  ordered  to 
be  delivered  up  to  be  cancelled'.  So,  where  an  attorney  fills  up  the  sheriff's 
warrant  on  a  capias  ad  respondendum,  after  it  is  signed,  sealed,  and  sent 
to  him  with  a  blank,  this  is  bad  \  And  where  the  sheriff  having  directed 
a  warrant  to  A.  and  all  his  other  officers,  to  arrest  B.,  and  A.  afterwards 
inserted  therein  the  name  of  C. ;  it  was  hdden  that  the  warrant  was  ille- 
gd,  and  the  arrest  by  C.  consequently  void  K  But  where  the  sheriff  made 
a  warrant  to  four  jointly,  and  not  severally,  and  one  of  them  arrested  the  ^ 

defendant,  the  court  of  Common  Pleas,  though  they  were  of  opinion  that 
the  arrest  was  not  authorized  by  the  warrant,  would  not  interfere  to  dia- 
diaige  the  defendant  out  of  the  custody  of  the  riieriff,  on  entering  a  com* 
JBon  appearance  ^.  And  a  defendant  is  not  entitled  to  be  discharged  out 
of  custody,  on  the  ground  of  his  having  been  arrested  upon  a  warrant,  in 
which  the  names  of  the  plaintiffs  are  not  inserted  confermable  to  the  writ, 
if  the  defendant  be  not  misled  by  the  mistake :  therefere,  where  the  arrest 
took  pkoe  on  a  warrant  at  the  suit  of  three  plaintiffs,  which  required  the 
defendant  to  answer  A.  B.  and  two  others,  without  naming  them,  the  court 
of  King's  Bench  held,  that  he  was  not  entitled  to  be  discharged  \ 

li  the  defendant  reside  within  a  Uberty,  the  bailiff  of  which  has  the  eze«  WitUn  a  liberty. 
cution  and  return  of  writs,  there  should  regularly  be  a  non  ondttas;  or 
if  there  be  not,  the  sheriff,  for  having  execution  of  the  writ,  should  make 
out  his  mandate,  directed  to  the  bailiff  of  the  liberty  ">.  And  if  there  be 
two  liberties  in  a  county,  and  the  sheriff  make  his  mandate  to  the  bailiff 
of  one  of  them,  who  gives  him  no  answer,  he  may,  upon  a  non  omittas,  ar« 
rest  the  defendant  in  either  liberty  ° ;  and  even  if  the  sheriff  enter,  and 
arrest  the  defendant  in  a  liberty,  without  a  non  omittas,  the  arrest  is  good, 
though  the  sheriff  may  be  liable  to  an  action  ^. 

*'Far  an  account  of  iheguildaUe,  and  how  Car,  IL  reg.  1.  C  P.  Stat  6  Geo.  1.  c.  81. 

it  difien  from  M.fnmckm,  see  8  Co.  125.  a.  §  69. 

Dak.  Sher.  185.  and  for  the  nature  of  the  *  8  Duml  &  East,  187. 

office  of  a  buliff  mfee,  see  Dalt.  Sher.  187.  »  2  Wils.  47. 

Gilb.  C  P.  so.  *  6  Dumf.  &  East,  182. 

^  3  East,  ISO.  k  8  Taunt.  161. 

<  1  Blae.  Com.  846.  *  1  Chit  Rep.  611. 

^  2  Blac  Rep.  058.    4  Dumf.  &  East,  "^  Gilb.  C.  P.  85,  &c. 

119.  1  Obit  Rep.  618,  14.  (a).  '5Co.98.a.    Gah,C.P.89.    9  East, 

*  Append.  Chap.  X.  §  104v  5,  6.  385.  840. 

'  R.  M.  1654.  §  8.  R.E.16  Car.ll.rtg.  "  GUb.  C.  P.  87.  JFIt^wfric* ▼.  JMSy, M. 

4.K.B.  R.H.  1654.§8.  R.  U.  14  &  16  88  Geo.IIL  K.B.cited  in3Dunif.&East, 
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When  made* 


On  Sunday. 


Where  made. 
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OF   THB  TIME,  PLACE,  AND 

The  arreBt  may  be  made  at  any  time  (except  on  a  Sundajf,)  before,  or 
•on  the  day  of  the  return  of  the  writ ;  and  at  any  place  within  the  county, 
except  where  the  defendant  is  privileged.  But  it  cannot  be  made,  between 
the  day  of  the  return  and  quarto  die  post,  by  originals  And,^  by  the  sta* 
tute  29  Car,  II.  c.  7*  §  6.  "  no  person  or  persons,  upon  the  LonFs  day, 
''  shall  serve  or  execute,  or  cause  to  be  served  or  executed,  any  writ,  pro- 
cess, warrant,  order,  judgment,  or  decree,  except  in  cases  of  treason, 
felony,  or  breach  of  the  peace :  but  the  service  of  every  such  writ,  &c. 
shall  be  void,  to  all  intents  and  purposes  ^ ;  and  the  person  or  perscms 
so  serving  or  executing  the  same,  shall  be  as  liable  to  the  suit  of  the 
party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he 
or  they  had  done  the  same,  without  any  writ,  &c." 
In  construing  this  statute,  it  has  been  hdden,  that  an  arrest  cannot  be 
made  on  a  Sunday,  upon  a  capiat  utlagatum^ ;  or  for  non-payment  of  a 
penalty  upon  conviction  \  And  the  statute  extends  not  only  to  process 
properly  so  called,  but  also  to  all  notices  on  which  rules  are  made :  and 
hence  it  has  been  holden,  that  service  of  notice  of  plea  filed  on  a  Sunday 
is  void,  by  construction  of  the  statute  ^.  Where  A.  was  arrested  at  the 
fiuit  of  B.  and  discharged,  the  sheriff  not  knowing  that  there  was  also  a 
detainer  in  his  office  at  the  suit  of  C.  and  on  the  Sunday  following  be 
was  arrested  at  C.'s  suit,  the  court  discharged  him  out  of  custody  ^;  con- 
sidering the  arrest  on  the  Sunday,  as  an  original  taking,  or  as  a  retaking 
after  a  voluntary  escape  s ;  and  in  either  case  it  was  prohibited  by  the 
statute.  But  after  a  negligent  escape,  the  defendant  may  be  retaken  on  a 
Sunday ;  and  that  either  by  the  officer  upon  fresh  pursuit,  or  by  virtue  of 
an  escape  warrant  ^ ;  for  this  is  not  an  original  taking,  but  the  party  is 
still  in  custody  upon  the  old  commitment.  Also  it  is  holden,  that  bail 
may  take  their  principal  on  a  Sunday,  in  order  to  surrender  him  * ;  for 
this  is  not  by  virtue  of  any  process  at  all.  And  it  should  seem  that  pro* 
cess  of  contempt,  being  of  a  criminal  nature,  may  be  served  upon  that 
day  K  But  a  rule  nisi  for  an  attachment,  for  non-payment  of  money  pur- 
suant to  the  master's  allocatur,  cannot  be  so  served  K 

The  arrest  must  be  made  in  the  county  into  which  the  process  issues : 
Therefore,  an  arrest  in  the  city  of  London,  on  a  bill  of  Middlesex,  is  irre- 
gular, even  though  it  took  place  on  the  verge  of  the  county  of  Middlesex, 


740.  and  see  5  Durnf.  &  East,  687.  9  East, 
S41,  2.  7  Taunt.  Sll.  1  Chit.  Rep.  S75.  in 
nolis,  3  Barn.  &  Aid.  502. 

■  I  Sid.  229.  2  Esp.  Rep.  686. 

*•  1  SaDc.  78.  The  service  of  process  on 
a  Sunday,  being  absolutely  void  by  the  sta- 
tute»  cannot  be  made  good  fay  any  subse- 
quent waiver  of  the  defendant,  as  by  his  not 
olgecting  until  after  a  rvle  to  plead  given. 
8  East,  166.  8  East,  647.  (6). 
.  'Bttraei^319. 
,'  **  I  DttmC  &  Etat,  266. 


'  8  East,  647.  And  see  5  Barn.  &  Cres. 
406.  8  Dowl.  &  Ryl.  204.  S.  C.  4  Frag. 
84.  as  to  the  validity  of  contracts  entered  inlo 
on  Sunday, 

f  6  Durnf.  &  East,  26. 

«  Barnes,  378. 

*>  2  Ld.  Ra^-m.  1028.  2  Salk.  628.  6  Mod. 
96.  S.  C. 

*6Mod.231.  1  Atk.  239.  but  see  8  BiK. 
Rep.  1273. 

^  12  Mod.  348.  1  Alk.  66.  Wiflo,  i59. 

1  8  IXirnf.  &  fast,  8«. 
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if  tliere  be  no  diqmte  as  to  the  boundaries  *•    And  it  is  a  rule,  that  no 

man  can  be  arrested  in  his  own  house,  provided  the  outer  door  be  shut  ^ ; 

or  in  the  kill's  presence  ^ ;  or  within  the  verge  of  his  ro3ral  palace  \  (ex- 

oq)t  by  an  otder  of  the  board  of  green  cloth,  or  unless  the  process  issue 

oQt  of  the  palace  court  * ;)  or  in  any  place  where  the  king's  justices  are  ' 

actually  sitting  '.     So  it  has  been  decided,  that  process  cannot  be  lawfully 

executed  in  Kensington  palace,  which  is  privil^ed  for  this  purpose  as  a 

royal  residence  '.     And  an  arrest  within  the  tower  of  London,  would  it 

teems  be  bad,  without  leave  obtained  from  the  governor  \     But  an  arrest, 

within  the  verge  of  the  king's  palace,  has  been  holden,  in  the  Common 

Pleas,  to  be  no  ground  for  discharging  the  defendant  out  of  custody'. 

The  privil^e  of  the  parties  to  a  suit,  and  their  witnesses,  of  which  we 

have  before  spoken  ^,  may  also  in  some  measure  be  considered  as  of  a  local 

nature :  And  of  the  same  kind  is  that  of  clergymen,  who,  by  several  an-  Of  dergymen. 

dent  statutes  \  are  privileged  from  arrest,  in  going  to  and  returning  from 

church,  or  performing  divine  service ;  but  not  if  they  stay  in  church,  with 

a  fraudulent  design  of  eluding  the  process  of  the  law.   And  it  is  said,  that 

the  party  grieved  may  have  an  action  upon  these  statutes  ™. 

In  making  the  arrest,  the  sheriff  or  his  officer,  it  has  been  said,  must  In  what  maimer. 
actuaUy  seize  or  touch  the  defendant's  body  " :  but  this  does  not  seem  to 
be  absolutely  necessary ;  for  if  a  bailiff  come  into  a  room,  and  tell  the  de- 
fendant he  arrests  him,  and  lock  the  door,  that  is  held  to  be  an  arrest ;  for 
he  is  in  custody  of  the  officer  ^.     And  it  is  not  necessary  that  the  officer 
who  has  the  authority,  should  be  the  hand  that  arrests,  nor  in  the  presence 
of  the  person  arrested,  nor  actuaUy  in  sight,  nor  is  any  exact  distance  pre- 
acribed :  it  is  sufficient  if  he  be  near,  and  acting  in  the  arrest  p.     If  the  Detainer,  under 
defendant  be  wrongfully  taken,  without  process  %  or  after  it  is  return-  J^J^"^  ^"^ 
aUe  S  &c.  he  cannot  be  lawfully  detained  in  custody  under  subsequent 
process^  at  the  suit  of  the  same  plaintiff,  though  regularly  issued :     But 


*  S  BariL  &  Aid.  408. 

**  5  Co.  91.  but  see  Cowp.  1.  2  Moore, 
207.  8  Taunt.  250.  S.  C. 

*  3  Blac.  Com.  289. 

*  Stat  28  Hen.  VIII.  c.  12.  S  Inst  141. 
i  Ld.  Raym.  978.  8  Salk.  91.  284.  6  Mod. 
7S.  Holt,  690.  S.  C. 

*  8  DumC  &  East  735. 

'  8  Inst  140^  41.  2  Mod.  181.  but  see  1 
Le?.  106. 
'  10  East  578.  1  Campb.  475. 
^2  Chit  Rep.  48.  5]. 

*  7  Taunt  31 1.  and  see  1  Chit  Rep.  375. 
m  wXts.  3  Barn.  &  Aid.  502. 

^  Jnie,  195,  &c. 

1  50  Edw.  III.  c.  5.  1  R.  II.  c.  15.  and 
»e  1  Mar.  sesa.  2.  c.  8. 

"^  12  Co.  100.  In  5  Bac.  Abr.  565.  it  is 
said,  that  the  arrest  of  a  clergyman  under 


civil  process,  other  in  going  to  church,  to 
perform  divine  service,  or  in  returning  from 
thence,  on  any  day,  is  a  false  imprisonment 
But  from  several  later  decisions  it  may  be 
collected,  that  if  any  action  would  lie,  which 
is  doubtful,  it  should  be  an  action  on  the  casf, 
and  not  an  acUon  of  trespass^  against  the  she- 
riff or  his  officers.  3  Wils.  341.  2  Blac  Rep. 
1087.  1190.  Doug.  671. 

°  1  Salk.  79.  and  see  1  Ry.  &  Mo.  26.  1 
Car.  &  P.  153.  S.  C. 

°  Cas.  temp,  Hardw.  301.  and  see  2  New 
Rep.  C.  P.  211, 12. 

P  Cowp.  65. 

•*  2  Anstr.  461.  and  see  1  New  Rep.  C.  P. 
135.  11  Price,  156.  345. 

'  2  H.  Blac.  29.  and  see  3  East,  89.  1 
Rose,  261,  2. 
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third  persons^  who  find  a  defendant  in  custody^  have  a  right  to  consider 
him  as  being  lawfally  in  the  custody  in  which  he  is  found,  and  to  pro- 
ceed against  him  accordingly ;  for  otherwise  a  person  under  an  illegal  arrest, 
at  the  suit  of  one  party,  would  be  completely  protected,  during  his  impri- 
sonment, from  all  other  process,  which  would  be  productive  of  great  in- 
convenience and  suspension  of  justice*. 

*  2  Barn.  &  Aid.  748.    1  Chit  Rep.  579.  a  C.  and  aee  ict.  579,  80,  81.  ui  notu. 
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CHAP.  XI. 


Of  the  Bail  Bond  ;  and  Duty  (if  Sheriffs,  8^c.  on  the 

Arrest. 

When  the  defendant  is  arrested,  he  is  either  let  out  of  custody,  upon 
^ving  bail  to  the  sheriff,  or  an  attorney's  undertaking  for  his  appearance ; 
or  depositing  in  the  sheriff 's  hands,  the  sum  indorsed  on  the  writ,  with  ten 
pounds  in  addition  to  answer  costs,  &c ;  or  he  remains  in  custody,  or  es- 
capes, or  is  rescued,  &c. 

Bail  in  personal  actions  came  in  with  the  capias*:  and  it  is  either  to  BaO  to  sberifi: 
tiie  sheriff,  for  the  appearance  of  the  defendant  at  the  return  of  the  writ, 
to  abide  the  event  of  the  suit :    The  former  is  called  bail  to  the  sheriff, 
bail  beUnv;  the  latter  bail  to  the  action,  or,  when  special,  bail  above. 
Sefore  the  statute  23  Hen.  VI.  c.  9.  the  sheriff  was  not  obliged  to  bail  a  Before  tut  ss 
defendant,  arrested  upon  mesne  process,  unless  he  sued  out  a  writ  of  main»      ^°*      *  ^'  * 
prize;  though  he  might  have  taken  bail  of  his  own  accord  ^     This  arbi- 
'fcnry  power  produced  great  extortion  and  oppression  of  the  subject :  to 
^"^Qiedy  which,  it  was  enacted  by  the  above  statute,  that  "  sheriffs,  &c.  By  that  statute. 
^^  shall  let  out  of  prison  all  manner  of  persons  arrested,  or  being  in  their 
"  custody,  by  force  of  any  writ,  bill  or  warrant,  in  any  action  personal,  or 
by  cause  of  indictment  of  trespass,  upon  reasonable  sureties  of  sufficient 
persons,  having  sufficient  within  the  counties  where  such  persons  be  so 
let  to  bail  or  mainprize,  to  keep  their  days  in  such  place  as  the  said 
''  Mrits,  bills  or  warrants  shall  require ;  persons  being  in  their  ward  by 
Condemnation,  execution,  capias  utlagatum  or  excommunicatum,  surety 
of  the  peace,  or  by  special  commandment  of  any  justice,  and  vaga- 
Ixmds  refusing  to  serve  according  to  the  statute  of  labourers,  only  ex- 
^xpted." 

-And  that  "  no  sheriffs,  &c.  shall  take,  or  cause  to  be  taken,  any  obliga- 
t:ion,  for  any  cause  aforesaid,  or  by  colour  of  their  office,  but  only  to 
themselves,  of  any  person,  nor  by  any  person,  which  shall  be  in  their 
ward  by  course  of  law,  but  by  the  name  of  their  office  ;  and  upon  con- 
dition written,  that  the  prisoners  shall  appear  at  the  day  and  place  con- 
tained in  the  writ,  bill  or  warrant.      And  if  any  sheriffs,  &c.  take 
*^     any  obligation  in  other  form,  by  colour  of  their  office,  it  shall  be  void." 

'  Gilh.  C  P.  33.  And  for  the  origin,  pro-  F.  N.  B.  261.    Plowd.  67.    Dalt  Sher.  66. 

^>es8,  tod  genera]  nature  of  the  law  of  bail,  and  see  1  Vent.  66.  86.   8  Wmi.  Saund.  6 

*ee Petend.  Pkrt  I.  Chap.  I.  Ed. 60,61. g.  lH.Blac.8S3.  16Ea»t,881. 
^  GEb.  C.  P.  80,  81.    4  Bac.  Abr.  461. 
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On  indictment. 


Atttchment. 


This  is  a  public  act,  of  which  the  courts  will  judicially  take  notice,  with- 
out its  being  specially  pleaded  *.  And  it  hath  two  branches :  firsts  as  to 
the  persons  to  be  let  to  bail ;  and,  secondly,  as  to  the  Jorm  of  the  security  ^ 
Upon  the  first  branch  of  the  statute,  it  has  been  determined,  that  the  she- 
riff has  no  authority  to  take  a  bond  for  the  appearance  of  persons  arrested 
by  him,  under  process  issuing  upon  an  indictment  at  the  quarter  sessions, 
for  a  misdemeanour;  but  can  only  take  a  recognizance  for  their  appear- 
ance ^ :  And  it  has  been  doubted,  whether  the  sheriff  can  take  bail  on  an 
attachment  for  a  contempt,  issuing  out  of  a  court  of  law<^.  But  it  is 
holden,  that  bail  may  be  taken  on  attachment  out  of  Chancery,  on  mesne 
process  ®;  though  not  after  a  decree  ^  The  practice  upon  mesne  process 
is,  for  the  sheriff  to  take  a  bond  in  the  penalty  of  40/.  for  the  defendant 
to  a{^)ear  and  answer  « ;  and  an  action  may  be  brought  on  the  bond,  in 
the  name  of  the  sheriff^.  But  though  the  sheriff  may,  yet  he  is  not  com- 
pellable to  take  bail,  on  an  attachment  out  of  Chancery ;  it  having  been 
determined,  that  an  action  will  not  lie  against  him  for  refusing  to  take 
it ' :  and  therefore,  if  he  Avill  not  take  bail,  the  defendant  must  remain  in 


*  2  Durnf.  &  East,  569.  15  East,  323. 

**  For  the  determinations  on  both  these 
branches  of  the  statute,  see  2  Wms.  Saund. 
5  Ed.  59.  (3),  &c. 

^  4  Durnf.  &  East,  505.  2  H.  Blac.  418. 

'  In  an  anonyTnous  case,  reported  in  1  Str. 
479.  the  Chief  Justice,  on  a  motion  for  an 
attachment,  declared,  that  all  the  judges  on 
consideration  had  reserved,  that  the  sheriff 
could  not  take  bail  on  an  attachment,  but  a 
judge  at  his  chamber  might.  And  accord- 
ingly, in  a  late  case  of  Plielpt  v.  Barretty  4 
Price,  23.  it  was  determined  by  the  court  of 
Exchequer,  that  the  sheriff  cannot  let  out  of 
custody  on  bail,  a  defendant  taken  under  an 
attachment,  issuing  out  of  courts  of  law,  for 
non-payment  of  costs ;  such  process  being  in 
nature  of,  and  in  eflect  an  execution :  and  sec 
Com.  Rep.  264.  Barnes,  64.  Per  Ld.  Mans^ 
Jiefd,  M.  23  Geo.  III.  K.  B.  accord,  but  see 
1  Ld.  Raym.  722.  2  Salk.  608.  S.  C.  contra. 
The  case  of  Morris  v.  Uayward  however,  6 
Taunt.  569.  2  Marsh.  280.  S.  C.  is  an  au- 
thority  to  shew,  that  although  the  sheritf  is 
not  bound  to  take  bail  upon  an  attachment, 
yet  if  he  do,  he  may  recover  upon  the  bail 
bond :  and  see  the  case  of  22^  v.  Dawes,  1  Ld. 
Raym.  722.  2  Salk.  608.  S.  C.  accord.  That 
indeed  was  the  case  of  an  attachment  out  of 
Chancery,  to  enforce  an  appearance;  but  pro* 
cets  issuing  out  of  courts  of  law  and  equity  is 
said  to  stand  on  the  same  foundation :  though 
it  is  ob8enrri>le,  that  process- out  of  Chancery 
is  not  within  the  statute  23  Hen.  VL  c.  9. 


as  appears  by  that  case,  and  Sludd  r.  Acton, 
1  H.Bhic474.  ThecaseofJfomtv.iray- 
ward  was  decided  upon  great  conaidenition, 
and  is  at  variance  with  the  subsequent  case  of 
Phdps  V.  Barrett;  the  foundation  of  which 
was,  that  an  attachment  is  a  process  in  nature 
of  an  execution.     Per  Bayley^  J.  in  the  ease 
of  Lewis  y.  MorUmd,  2  Bam.  &  Aid.  63. 
And  as  it  was  determined,  in  the  latter  case^ 
that  an  attachment  issuing  out  of  the  court  of 
King's  Bench,  for  non-payment  of  money,  is 
in  nature  of  mesne  process,  the  principle  cm 
which  the  case  of  Phelps  v.  Barrett  was  de- 
cided, cannot  it  seems  be  supported.     In  the 
case  of  Rex  v.  At^lett,  T.  25  Geo.  IIL  K.  B. 
a  distinction  was  taken  by  the  counsel  in  ar-^— i 
gument,  which  seems  to  be  reasonable^  betweeo^zr: 
an  attachment  for  non-payment  of  monej'  — 
and  for  not  delivering  papers,  or  other  cause -^ 
and  it  was  said,  that  on  the  former,  the  sh 
might  take  bail,  but  the  latter  was 
only  before  a  judge. 

*  Sty.  Rep.  212.234.  2  Vent  237.  O 
Rep.  264.  Barnes,  61.  2  Blac.  Rep.  955. 
Taunt.  569.    2  Marsh.  280.  S.  C.  but 
Leon.  208.  contra, 

f  Gilb.  Rep.  64.  Prec.  Chan.  831.  S. 

B  1  Eq.  Cas.  Abr.  351.    4  Bac.  Abr. 
Sherif,  O.  4  V.  463. 

Taunt  569.  2  Marsh.  280.  S.  C 
see     Price,  224. 

1  1  H.  Bkc.  468.    6  Tauat  571,  &c. 
Marsh.  283.  286.  &  C 
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GQstody,  and  can  onlj  be  relieved  by  applying  to  the  chancellor,  or  a  judge 
of  the  court  oat  of  which  the  process  issued  *.  If  the  sheriff  take  bail,  it 
seems  £rom  the  case  of  the  King  v.  Dawes  ^,  that  he  may  be  amerced,  if  the 
party  do  not  appear  and  answer ;  but  in  a  subsequent  case  S  a  messenger 
was  sent,  up<m  the  sheriff's  return  of  cepi  corpus,  to  bring  him  in ;  which 
seems  to  be  now  the  practice  in  Chancery,  instead  of  making  an  order  on 
the  sheriff  to  bring  in  the  body.  So,  in  the  Exchequer,  if  the  condition 
of  the  bond  be  broken,  the  course  is  said  to  be,  to  get  an  order,  on  the  re* 
torn  by  the  sheriff  of  cepi  corpus,  for  a  messenger  to  bring  in  the  defend- 
ant '.  But  where  a  defendant  had  been  arrested  on  an  attachment  for 
contempt,  in  not  appearing  to  a  subpoena  ad  respondendum,  the  court 
voold  not  grant  a  motion  for  the  messenger  to  bring  up  the  body,  after 
the  defendant  had  given  a  bail  bond  to  the  sheriff,  although  the  penalty 
was  inadequate  ^ 

When  the  defendant  is  arrested,  and  in  actual  custody,  it  is  the  duty  of  SberifTt  duty  to 

tlie  sheriff  to  take  bail,  if  required :  and  therefore  if  a  bail  bond  be  ten-       e     i,    c 

dered,  with  sufficient  sureties,  and  the  sheriff  refuse  to  accept  it,  and  li* 

berate  the  defendant,  he  is  liable  to  a  special  action  on  the  case  '.     But  in 

€fder  to  maintain  such  an  action,  it  must  appear  that  the  parties  who  were 

offered  as  bail,  had  sufficient  within  the  county  where  the  arrest  was  made  '. 

A  bond  however^  with^ve  sureties,  three  of  whom  are  respectively  worth 

more  than  the  penalty  of  the  bond,  is  sufficient,  though  the  other  two  are 

vorth  less  than  the  penalty^.     The  clause  which  requires  reasonable 

anietiea  was  introduced  for  the  benefit  of  the  sheriff;  and  therefore,  though 

he  may  insist  upon  two  suretieSj  yet  he  may  take  a  bond  with  one  only '. 

And  for  the  same  reason,  the  plaintiff  cannot  maintain  an  action  against 

him,  for  taking  sureties  that  are  insufficient,  or  do  not  inhabit  within  his 

county  ^.     And  though  the  words  of  the  statute  seem  to  be  confined  to 

psnons  arrested  and  in  actual  custody,  yet  it  has  been  holden,  that  the 

vrest  need  not  be  stated  in  an  action  upon  the  bail  bond  * ;  and  if  stated, 

^  is  Bot  traversable  "^ :  for  it  would  be  of  mischievous  consequence,  if  a 

^  Ixmd,  taken  civilly,  without  exposing  the  party  by  an  arrest,  were  not 

^  eflSsctual  as  if  he  had  been  actually  arrested. 


*  1  Str.  479. 
^  S  Salk.  608.  1  Ld.Ra>in.  722.  S.  C. 

Free.  Chan.  S81. 

•  8  Price,  22a. 

*  6  Price,  32. 
"^  Gab.  a  P.  20.  Cro.  Car.  196.  W.  Jon. 

i.  S.  a    1  Sid.  22.   2  Mod.  31.  Si.  180. 
^eoL  96.  6  Durnf.  &  East,  355.  and  see 
^^mt.  Saund.  6  Ed.  61.  b.c,  (5.) 

*  15  East,  820. 

^  5  Maule  &  Sd.  223. 

*  10  Co.  100.  b.  Cro.  ElU.  624. 808. 852. 
»2.  9  Moore,  422.  2  Bing.227.  S.  C.  So, 

^^^Vnigb  a  Fqpterm  bond  be  executed  \3j  one 


of  the  sureties  only,  it  is  nevertheless  avail- 
able by  the  sheriil^  against  such  surety.  7 
Taunt  28.  2  Marsh.  352.  S.  C.  and  see  7 
Taunt.  327.  1  Moore,  68.  S.  C. 

k  Cro.  EUz.  808.  852.  862.  Noy,  39.  1 
Sid.  96.  2  Wms.  Saund.  6  Ed.  59.  1  Mod. 
227.  239.  2  Mod.  83.  177.  but  see  1  Ld. 
Rayra.  4S5.  1  Salk.  99.  S.  C  6  Mod.  122. 
temb,  contra, 

>  1  Str.  643. 

"*  Id,  444.  but  see  Noy,  43,  9efnb,  contra. 
See  also  Say.  Rep.  1 16.  by  which  it  appears, 
that  the  issuing  of  the  process  may  be  tra- 
versed. 
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Bail  bond. 


In  what  sum. 


Form  of. 


OF  THE  BAIL   BaND. 

The  second  branch  of  the  statate  requires  a  seeority  by  AoimI  or  obliga- 
tion  * :  and  therefore  an  agreement  in  writing,  made  by  a  third  person' 
with  a  sheriff's  officer,  to  put  in  good  bail  fw  the  defendant  at  the  retain 
of  the  writ,  or  surrender  his  body  to  the  officer,  or  pay  the  debt  and  costs  ^; 
or  an  attorney's  undertaking  to  the  officer,  for  the  appearance  of  the  de- 
fendant S  or  to  give  a  bail  bond  to  the  sheriff  in  due  time  ^,  has  been  holden 
to  be  void,  by  the  statute  23  Hen.  VI.  c.  9. ;  and  an  action  will  not  lie 
upon  such  agreement  or  undertaking  ^  In  these  cases,  if  bail  above  be 
not  duly  put  in,  the  sheriff  is  liable  to  an  action  for  an  escape ;  and  the 
court  will  not  relieve  him,  by  permitting  him  afterwards  to  put  in  and 
justify  bail ' :  nor,  after  the  plaintiff  has  recovered  against  the  sheriff  for 
the  escape,  will  the  court  proceed  summarily  against  the  attorney,  to  make 
him  pay  the  debt  and  costs,  for  his  breach  of  fiuth  s.  It  is  also  settled, 
that  the  sheriff  or  his  officer  cannot  maintain  an  action  against  the  de- 
fendant for  money  paid,  when  he  has  dischai^ed  him  out  of  custody  oa 
mesne  process,  without  taking  a  bail  bond,  and  has  in  consequence  of  his 
non-appearance,  been  obliged  to  pay  the  debts  and  costs  \ 

The  bail  bond  is  usually  taken  in  a  penalty,  being  double  the  amount 
of  the  sum  sworn  to  and  indorsed  on  the  writ,  notwithstanding  the  sta-* 
tute  12  Geo.  I.  c  29.  which  directs  the  sheriff  to  take  bail  for  that  sum, 
and  no  more  ^y  and  the  sheriff's  bail  are  liable  thereon  to  the  full  extent 
of  the  debt  and  costs,  not  exceeding  the  penalty  of  the  bond  ^.    Respect- 
ing the^rm  of  the  bond,  there  are  three  things  to  be  observed ;  first,  that 
it  be  made  to  the  sheriff  himself;  secondly,  that  it  be  made  to  him,  by  his 
name  of  office ;  and  thirdly,  that  it  be  conditioned  for  the  defendant's  ap- 
pearance at  the  return  of  the  writ,  and  for  that  only^.     Therefore,  if  the 
bond  be  not  made  to  the  sheriff  °',  or  be  not  made  to  him  by  his  name  of 
office  °^,  or  if  it  be  single,  without  any  condition  at  all  ™,  or  with  an  im« 
possible  condition  °,  or  the  condition  be  not  for  the  defendant's  appearance*',  ^ 
or  be  for  that  and  something  else  °^,  it  is  void  by  the  statute.    So  it  is  vradj^ 
if  executed  before  the  condition  is  filled  up<^.    And  in  an  action  on  a 
bond,  the  return  of  the  writ,  on  which  the  defendant .  ia^  the  orilginal 
tion  was  arrested,  must  be  stated  with  certainty  p.    If  the  objection 
the  bail  bond  appear  on  the  isjc&  of  the  declaration,  or  upon  wfer,  the 


*  2  Wms.  Saund.  6  Ed.  59.  a.  6.  Append. 
Chap.  XL  §  1,  %,  8. 

»  1  Durnf.  &  East,  418. 

*  7  Durnf.  &  East,  109.  Tai^  v.  ^n^'- 
Umi,  M.  i5  Geo.  IIL  K.  B.  2  Smith  R.  52. 

s.a 

<i  4  Eaat,  668. 

*  1  Durn£  &  East,  418. 
'  7  Durnfl  &  East,  109. 

■  4  East,  568.  Tay^  v.  England,  M.  45 
Geo.  III.  K.  B.  2  Smith  R.  52.  S.  C. 

*"  8  East,  171.  and  see  EyUs  y.Faihiey, 
E.  82  Geo.  IH,  K.  B.  Peake's  Cas.  Nt.  Pri. 


3  Ed.  195.  (a).  1  Esp.  Rep^  888. 

i  Cas.  Pr.  C.  P.  48.  Fort.  868.  Fnc. 
Reg.  C.  P.  67.  but  see  8  Blac  Com.  990, 
$emb,  amira, 

k  2  Blac.  Rep.  816.  1  H.  Blac.  76. 

1  Cro.  EUz.  862.  4  Bac.  Afar.  468. 

"  Dyer,  119,  20.  10  Co.  100.  a.  fa^  Cro. 
£liz.800.  W.Jon.  188.  Palm. 878.  2  Ler. 
128.  Fort.  871. 

°  8  Lev. 74.  1  Str.899.  Fort. 868.  &a 
2  Durnf.  &  East,  569. 

''SCampb.  181. 

c  2  Chit.  Rep.  624.    . 


OF   THE   BAIL   BOND.  225 

Pendant  may  demur ;  but  otherwise  he  should  plead  it :  and  when^  by 
pjfding  or  otherwise,  it  appears  in  any  part  of  the  record^  he  may  move 
laarrest  of  judgment  *.  # 

If  the  bond  be  substantially  good^  it  cannot  be  avoided  for  any  trifling  Variance  of, 
inftnnalityj  or  variance  of  the  condition  from  the  writ,  in  the  description  ^^^^^  ^^'^ 
of  the  plea,  or  of  the  time  or  place  of  appearance.    Thus>  where  the  writ 
was  to  answer  the  plaintiff  in  a  plea  of  debt  for  three  hundred  and  twenty 
fommds,  or  in  a  plea  of  trespass  with  an  ac  ettam,  and  the  condition  was  to 
SBSwer  the  plaintiff  in  a  plea  of  debt  or  trespass  generally,  or  without 
mwntimiing  the  plea  at  all,  the  variances  were  holden  to  be  immaterial  ^ ; 
Iv  the  statute  only  requires  a  bond  conditioned  for  the  defendant's  ap* 
pearance,  and  the  description  of  the  plea  is  merely  surplusage.    And  ac« 
oordinglyy  where  the  sheriff,  upon  an  original  writ  in  a  plea  of  trespass  on 
Ike  ease  on  promUes,  took  a  bail  bond  conditioned  for  the  defendant's  ap« 
pearaBoe,  to  answer  the  plaintiff  in  a  plea  of  trespass,  the  court  held  it  to 
be  valid  ^     So,  where  the  writ,  in  trespass,  was  to  appear  before  the  lord 
tke  king  at  Westminster,  and  the  condition  was  to  appear  before  the  jus^ 
tices  of  tke  Kim^s  Bench  at  Westminster  ^,  the  bond  was  holden  good. 
And  where  the  writ,  by  original,  was  returnable  before  the  lord  the  king, 
mheresoener  he  shall  then  be  in  England,  and  the  condition  was  without 
the  words  wheresoever,  &c  the  court  gave  judgment  for  the  plaintiff,  in 
%a  action  upcm  the  bond ;  saying,  they  would  understand,  that  by  appear- 
ing before  the  king  was  meant,  before  the  king  in  his  court,  and  not  before 
Ithe  king  in  person  ^»    So,  where  the  condition  of  the  bond,  in  an  action 
%y  original,  was  to  appear  before  the  king  at  Westminster,  it  was  deemed 
^oficknt  ^.    And  where  a  declaration  on  a  bail  bond,  in  setting  out  the 
condition,  stated  that  if  the  defendant  should  appear,  &c.  to  answer  the 
yhintiff,  '' according  to  the  custom  of  his  majesty's  court  of  Common 
Beach  here,"  the  obligation  should  be  void ;  and  on  the  production  of  the 
bond,  the  latter  words  were  omitted ;  the  court  of  Common  Pleas  held, 
tint  this  was  no  variance,  as  it  was  only  necessary  to  set  out  the  condition 
aeoording  to  its  legal  effect  '.     It  has  also  been  holden,  that  the  statute 
&r  preventing  frivolous  and  vexatious  arrests  ^  is  merely  directory  to  the 
ikriff;  and  does  not  avoid  the  bail  bond,  where  there  is  no  affidavit  of 
tlie  cause  of  action  ^,  or  the  sum  sworn  to  is  not  indorsed  on  the  writ  ^,  or 
^m  where  the  bond  is  taken  in  a  penalty,  being  more  than  double  the 
amount  of  the  sum  sworn  to  K    But  an  allegation,  that  an  action  was  de- 

*  2  JhxmL  &  East,  569.  '  0  East,  66.  but  see  1  Chit  Rep.  828. 
^Cn>.  JacSaa.  8  Lev.  128.  2  Show.51.      Jnie,  180»  80. 

^  Jon.  187,  8.  6  Mod.  122.  10  Mod.  827.  ■  8  Moore^  214.  and  see  8  Stark.  iVi,  PH. 

^ikbum  T.  Saundenon,  £.  25  Oeo.  III.  K.  76. 

^  bat  see  2  Lev.  177.  9emb,  amlra,  *^  12  Geo.  L  c  29. 

'6Diini£&East,702.  and  see  5  Moore^  *  1  Bur.  880.  but  see  2  New  Rep.  C  P. 

^.  2  Bred.  At  Bing.  659.  &  C.  202.  temb,  contra, 

*  2  Lew,  180.  T.  Jon.  46.  &  C.  2  Vent  ^  2  WUs.  69.  1  Bur.  881.  1  H.  Blac.  76. 
237, 8.  2  Boi.  &  PuL  109. 

'2  Sic  1165,  6. 
VOL.  I.  Q 
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pending  in  his  majesty's  court  of  the  Bench  at  Westmintter,  is  not  mi^ 
tained  by  proof  of  a  pluries  bill  of  Middlesex  ;  for  by  snch  alleggtion  thie 
Common  Bench  must  be  intended*.  So^  where  a  capias  ad  respohdendmm 
was  made  returnable  before  his  majesty's  justices  of  the  Bench  at  FFeii- 
minster,  by  virtue  of  which  the  sheriff  issued  his  mandate  to  the  bailiff  of 
a  liberty,  commanding  him  to  take  the  defendant,  so  that  the  sheriff  might 
have  his  body  before  his  said  majesty  at  Westminster;  and  the  bailiff  took 
a  bail  bond,  conditioned  for  the  defendant's  appearance  before  his  said 
majesty  at  Westminster  ;  the  court  of  Common  Pleas  held,  that  the  v»* 
riance  between  the  bail  bond  and  the  writ  was  &tal,  and  there&fe  that 
the  bond  was  void,  by  the  statute  23  Hen.  VI.  c  9  ^  And  in  an  action 
on  a  bail  bond,  where  the  condition  set  out  on  the  record  was,  ''  to  aa- 
fiwer  the  plaintiff  in  a  plea  of  trespass,  and  also  to  a  bill  to  be  ezhihited 
against  the  defendant  for  60/.  upon  promises"  and  the  bond,  when  pn>^ 
duoed,  did  not  contain  the  words  "  upon  promises",  the  variance  wag 
holden  to  be  fatal  ^. 
Render  to  she-         The  defendant  having  given  a  bail  bond,  could  not  formerly  have  dia^ 

charged  his  bail  to  the  sheriff,  by  surrendering  himself  before  the  retam 
of  the  writ ;  for  it  was  considered  as  a  settled  point,  that  nothing  coold 
be  a  performance  of  the  condition  of  the  bail  bond,  but  putting  in  and 
perfecting  bail  above  \  But  it  has  since  been  determined,  that  if  the  de- 
fendant surrender  himself  to  the  sheriff,  before  or  on  the  return-day  of 
the  writ,  the  bail  bond  may  be  given  up  to  be  cancelled ;  aft^  wiiidi, 
the  plaintiff  cannot  take  an  assignment  of  it  * ;  nor  can  he  rule  the  sheriff, 
^  or  maintain  an  action  against  him,  for  not  assigning  it  ^.     And  where  the 

defendant  surrendered  to  the  gaoler  at  the  county  gaol,  in  diiM^harge  of  Bis 
bail  to  the  sheriff,  before  twelve  o'clock  on  the  first  day  of  term,  being  the 
return  day  of  the  writ,  and  the  under-sheriff,  who  lived  at  a  distance, 
signified  his  assent  to  the  surrender  by  return  of  post  the  next  day,  it  was 
held  sufficient  to  discharge  the  bail  bond,  of  which  the  plaintiff  had  takes 
an  assignment  afterwards,  with  notice  of  such  surrender  s.  But  it  is  op- 
tional in  the  sheriff,  whether  he  will  accept  the  surrender  of  the  party, 
in  discharge  of  the  bail  bond :  and  therefore,  where  notice  of  such  sur- 
render was  given  to  the  sheriff,  and  to  the  gaoler  in  whose  castody  the 
party  then  was,  at  the  suit  of  another,  after  which  the  gaoler  let  the 
I>arty  out  of  custody,  the  court  held  that  the  gaoler  was  not  liable'  upon 
his  bond  of  indenmity  to  the  sheriff,  as  for  an  escape  in  the  former  suit; 
for  the  party  was  not  l^ally  in  the  custody  of  the  sheriff  or  his  gaoler, 
merely  by  virtue  of  such  surrender  ^,     And  it  seems,  that  rendering  the 

*  S  Maule  &  Sel.  166.  and  see  7  Taunt  *  Callaway  y.  Seymour,  E.  42  Geo.  III. 
871.  1  Moore,  19.  S.  C                                     K.  R 

*>  6  Taunt  551.  8  Marsh.  258.  S.  C.  '  6  Dumfl  &  East,  753.  7Dumf.&£ist, 

^  1  Ry.  &  Mo.  9S.  And  see  further,  as  to  122.    8  Dumf.  &  East,  456.  505.  and  see  1 

the  nature  and  fiorm  of  the  bail  bond,  Peterad.  Bos.  &  Pul.  S25. 

F^  I.  Chap.  VI.  «  10  East,  100.  and  Me  8  Moorab  518.  1 

*  5  Bur.  2683.  and  see  Dalt  Sher.  856.  Biiig.  423.  S.  C. 
1  Price,  202.  t,  i  y^^^  393. 
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defeadoiit  to  the  King's  Bendi  prison,  before  the  return  of  the  writ>  will 
aot  diaidiarge  his  bail  to  the  sheriff*. 

Hw  praviaions  of  the  statate  of  Hen.  VI.  are  not  applicable  to  se-  Attorney's  un- 
enritm  taken  by,  or  for  the  benefit  of  the  plaintiff » :  And  hence,  an  at-  ^'"*  *°  '^ 
loraejr's  undertaking  to  appear  for  the  defendant  is  binding,  if  given  to 
the  plmmHff  in  the  cause,  though  it  be  not  exactly  in  the  form  prescribed. 
And  an  undertaking,  by  a  third  person,  to  sign  a  bail  bond  for  the  de- 
hndaatf  is  not  considered  as  an  undertaking,  within  the  statute  of  frauds  S 
to  answer  for  the  debt,  defeiult,  or  miscarriage  of  another  ^.  By  an  old 
nde  of  ooart  *,  "  a  prisoner  taken  upon  a  capias  shall  not  be  discharged, 
till  he  hath  given  bond  to  appear ;  unless  the  plaintiff  or  his  attorney 
ahall  eonaent  to  take  an  appearance,  without  bail :"  But  it  is  now  the 
«ODinion  practioe  to  take  an  attorney's  undertaking  to  the  plaintiff,  where 
apedal  bail  is  required ;  and  the  courts  will  enforce  it  by  attachment  '• 

It  sometimes  happens,  that  persons  arrested  upon  mesne  process  may  Depoiiting  rooi 

not  be  able  to  find  suflident  sureties  for  their  appearance  at  the  return  of  ^^  qq  g^^ 

die  writ,  and  yet  may  be  able  to  make  a  deposit  of  the  money  for  which  ^  ^^eo.  IIL  c. 

they  are  so  arrested,  together  with  a  competent  sum  for  costs :  and  there* 

fi«e»  by  the  statute  43  Oeo.  III.  c.  46.  §  2.  reciting  that  it  is  expedient 

thst  pencms  arrested  should,  upon  making  such  deposit,  be  permitted  to 

9»at  laige  until  the  return  of  the  writ,  without  finding  bail  to  the  sheriff 

kt  their  appearance  at  the  return  thereof;  it  is  enacted,  that  '^all  per- 

"  sons  who  shall  be  arrested  upon  mesne  process,  within  those  parts  of 

^  the  united  kingdom  of  Great  Britain  and  Ireland,  called  England  and 

^  Irjdamd,  shall  be  allowed,  in  lieu  of  giving  bail  to  the  sheriff,  to  depodt 

^  m  the  hands  of  the  sheriff,  by  delivering  to  him  or-  to  his  under-sheriff,  or 

*'  olher  officers  to  be  by  him  appointed  for  that  purpose,  the  sum  indorsed 

**  upiA  the  writ,  by  virtue  of  the  affidavit  for  holding  to  bail  in  that  ac^ 

**  tion,  together  with  ten  pounds  in  addition  to  such  sum,  to  answer  the 

**  costs  idiich  may  accrue  or  be  incurred  in  such  action,  up  to  and  at  the 

"  tine  of  the  return  of  the  writ,  and  also  such  further  sum  of  money,  if 

''sny, as  shall  have  been  paid  for  the  king's  fine  upon  any  original  writ ; 

^  snd  wksJl  thereupon  be  discharged  from  such  arrest,  as  to  the  action  in 

**  iHuch  he^  she,  or  they  shall  so  deposit  the  sum  indorsed  on  the  writ." 

And  that  '^  the  sheriff  shall,  in  every  such  case,  at  or  before  the  re- 
**  tun  of  the  said  writ,  pay  into  the  court  in  which  such  writ  shall  be 
**  letnmable,  the  sum  of  money  so  deposited  with  him  as  aforesaid ;  and 
**  thereupon,  in  case  the  defendant  or  defendants  shall  afterwards  duly 
"  put  in  and  perfect  boil  in  such  action,  according  to  the  course  and  prac« 
"  tiee  of  such  court,  the  sum  of  money  so  deposited  and  paid  into  court 

*  Fetter  v.  Hydt,  M.  41  Geo.  III.  K.  B.  "^  29  Cor.  XL  c  3.  §  4. 

and  lee  1  Prices  SGS.  but  see  S  Bos.  &  PuL  ^  1  Ry.  &  Mo.  348. 

«S«.  •  R.  M.  1664.  §  6.  K.  B.  K.  M.  1654.  § 

^  Cro.  Efiz.  190.  I  Sid.  ise.  1  Lev.  98.  9.  C  P. 

&  C.    8  Mod.  806.    1  Duni£  &  East,  481.  '  1  Durnf.  &  East,  482.   4  East,  669.    8 

4  JSast,  609.  8  Smith  R.  68.  Snith  B.63. 
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as  aforesaid  shall^  by  order  of  the  court,  upon  motion  to  be  made  fw 
that  purpose,  be  repaid  to  such  defendant  or  defendants  *.     But  in  case 
the  defendant  or  defendants  shall  not  duly  put  in  and  perfect  bail  in 
"  such  action,  then  and  in  such  case  the  said  sum  of  money  so  deposited 
'^  and  paid  into  court  as  aforesaid  shall,  by  order  of  the  court,  upon  a 
'^  like  motion  to  be  made  for  that  purpose,  be  paid  out  to  the  plaintiff  or 
plaintiffs  in  such  action,  who  shall  be  thereupon  authorized  to  enter  a 
common  appearance,  or  file  common  bail  for  such  defendant  or  de- 
fendants^ if  the  said  plaintiff  or  plaintiffs  shall  so  think  fit ;  such  pay? 
ment  to  the  plaintiff  or  plaintiffs  to  be  made  subject  to  such  deductions^ 
if  any,  from  the  sum  of  ten  pounds  deposited  and  paid  to  anawcF  the 
ceats  as  aforesaid,  as  upon  the  taxation  of  the  plaintiff's  coats,  aa  wdl 
"  of  the  suit  as  of  his  application  to  the  court  in  that  behalf,  may  \k 
"  found  reasonable." 
GonrtnictioB  of       in  the  construction  of  the  above  act  of  -parliament,  (which  has  been 
decUted       sometimes,  though  erroneously,  called  Lord  EUenborough's  act  ^,)  it  has 
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thereon.  been  holden,  that  where  money  is  paid  to  the  sheriff  upon  an  arrest,  it 

shall  be  presumed  to  have  been  paid  as  a  deposit  in  lieu  of  bail,  unless  a 
discharge  or  some  acknowledgment  in  writing  be  given  to  the  defendant 
for  the  debt  and  costs  ^.     This  act  was  made  in  ease  of  defendants,  and 
not  for  the  benefit  of  plaintiffs :  And  therefore,  where  the  defendant  puts 
in  bail  above,  who,  on  being  excepted  to,  render  him,  instead  of  ju^fying, 
the  plaintiff  is  not  entitled  to  receive  the  money  out  of  court ;  but  the 
defendant,  if  he  made  the  deposit,  may  in  such  case  receive  it  back  ^ ;  or 
if  the  deposit  was  made  by  any  other  person  than  the  defendant,  the 
court  will,  upon  bail  above  being  put  in  and  perfected,  or  the  defendant 
aurrendered,  order  it  to  be  repaid  to  the  bail,  or  other  person  by  wham  k 
was  actually  deposited,  and  not  to  the  defendant  ^     The  above  act  does 
not  controul  the  discretion  of  the  court,  with  respect  to  the  time  for  patting 
in  bail :  therefere,  where  money  is  paid  into  court  in  lieu  of  bail,  which  is 
not  put  in  and  perfected  in  due  time,  the  court,  on  an  afiidavit  of  merits, 
will  grant  further  time  to  the  defendant '.     And  where  the  plaintiff  had 
made  application  for  the  money  to  be  paid  out  of  court  to  him,  and  that 
rule  was  discharged  on  shewing  cause,  and  it  appeared,  on  fully  diacosnng 
the  merits  of  the  case,  that  the  defendant  was  entitled  to  the  money,  the 
court  of  Common  Pleas  granted  a  rule,  absolmte  in  the  first  instance,  fsr 
the  money  to  be  paid  over  to  him  s.     If  a  defendant,  being  arrested  by  a 
wrong  name,  pay  the  amount  of  the  sum  sworn  to,  and  lOL  £ot  ooats  to 
the  sheriff,  without  prejudice,  the  plaintiff  will  not  be  permitted  to  take 
it  out  of  court,  on  the  defendant's  omitting  to  perfect  bail  ^ :  And  neither 

'  For  the  form  of  an  affidavit  for  this  pur-  Rep.  146.  S.  P.   2  Chit.  Rep.  71.  and  see  7 

pose^  see  Append.  Chap.  XL  §  4.  Moore^  482.  1  Bing.  108.  S.  C 

•»  1  SmiUi  R.  128.  M  Smith  R.  IS.  but  see  2  Moore^  610. 

'  -W.  127*  f  2  Chit  Rep.  71. 

*  4  Taunt.  669.   8  Mauk  &  Sel  288.   2  «  4  Taunt.  670. 

Moore,  610.    8  Taunt  667.  &.C.  .  1  Chit.  «»  6  Jaunt  688. 


ON    TUB   ARREST.  22^ 

tbe  sheriff^  nor  officer  of  the  court,  is  entitled  to  poundage^  on  the  money 
being  taken  out  of  court  *. 

\llien  bail  above  is  not  put  in  and  perfected  in  due  time^  the  plaintiff  Whenpkiotiffii 
is  entitled,  by  the  express  words  of  the  statute,  to  have  the  money  paid  ^^'^iji^ 
him,  by  order  of  the  court,  upon  motion  made  for  that  purpose  ^.     And,   &c. 
in  the  King's  Bench,  where  a  defendant  cannot  be  found,  so  as  to  serve 
kim  personally  with  a  rule  for  taking  out  the  money  deposited  in  the 
hands  of  the  sheriff,  the  court  will  allow  the  service  to  be  good,  by  leaving 
a  copy  of  the  rule  at  the  defendant's  last  place  of  abode,  and  sticking  it 
up  in  the  office  ^     In  the  Cknnmon  Pleas,  where  the  defendant,  on  being 
arrested,  paid  the  debt  and  ten  pounds  in  addition  for  costs,  which  sum 
was  more  than  sufficient  to  cover  them,  and  informed  the  plaintiff's  attor- 
ney, that  he  should  reclaim  only  the  surplus  which  might  remain  after 
payment  of  debt  and  costs,  and  the  plaintiff's  attorney,  on  the  sheriff's 
omitting  after  request  to  remit  the  money,  proceeded  in  the  action ;  the 
court  held,  that  the  defendant  was  not  liable  to  pay  the  costs  so  incurred 
after  the  arrest  ^.    The  cases  in  which  the  plaintiff  may  think  fit  to  enter 
aoonunon  appearance,  or  file  common  bail  for  the  defendant,  are  where  he 
daims  and  means  to  proceed  for  more  than  the  sum  indorsed  on  the  writ : 
but  in  these  cases,  there  is  no  provision  made  by  the  act,  with  regard  to 
costs,  if  he  should  not  eventually  recover  more  than  that  sum  ;  nor  for  hi4 
refunding  any  part  of  it,  if  he  should  recover  less.     In  an  action  for  a 
ndidons  arrest,  an  allegation  that  the  plaintiff  gave  bail  to  the  sheriff  for 
liis  appearance  at  the  return  of  the  writ,  is  not  supported  by  evidence 
Uiat  be  paid  the  debt  and  10/.  for  costs  into  the  hands  of  the  sheriff;  but 
he  may  still  maintain  the  action,  although  he  cannot  recover  for  the  oon« 
Kqoential  damages  *. 

If  the  defendant,  upon  being  arrested,  remain  in  custody,  he  is  either  Proceedings, 
cndiiied  in  a  private  house,  or  carried  to  the  county  gaol.    And  where  a  ;;!J:i^"fj! 
peraon  was  arrested,  by  virtue  of  a  warrant  directed  to  a  sheriff's  officer,  tody, 
int  on  aooonnt  of  illness  was  permitted  to  remain  a  few  days  in  his  own 
Wie,  in  the  custody  of  the  officer's  follower,  who  was  not  named  in  the 
wnunt,  bat  who  kept  the  key  of  the  house  in  his  possession,  ilnd  was 
then  removed  to  gaol,  where  he  continued  for  the  remainder  of  two  months, 
^  court  of  Common  Pleas  held,  that  this  was  a  legal  imprisonment,  so 
tt  to  constitute  an  act  of  bankruptcy  ^.     For  preventing  the  oppression  On  Lordi'  act 
^  inferior  officers,  in  the  execution  of  process  for  debt,  it  is  enacted  by 
tk  statute  32  Geo.  II.  c.  28  s.  commonly  called  the  Lard/  Act,  that  "  no 
''  sheriff,  under-sheriff,  bailiff,  seijeant  at  mace,  or  other  officer  or  minister, 
**  shall  convey  or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or 
"  persons  by  him  or  them  arrested,  or  being  in  his  or  their  custody,  by 

'8B»n.&AkL770.   1  ChitRcp.629.  *  8  Brod.  &  Bing.  27S.    7  Moore^  83.  S. 

&  C  6  Moof^  124.  C.  but  see  7  Moore^  567. 

*  For  the  fonn  of  an  affidaTJt  for  this  pur-  •  4  Camph.  218.     1  Stark.  NL  Pri,  46. 

poN^  see  Append.  Chap.  XI.  $  5.  and  for  S.  C. 

therule  of  court  theieon,  id  §  6.  '6  TaunL  106.  1  Marsh.  4^9.  S.  C 

'I  cut.  Bcpi  675.  *  §  1. 
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330  OF   THE   DUTY   OF  SHEHIFFS^   &C. 

''  virtue  or  odour  of  any  action,  writ,  process,  or  attachment,  to  any  tSf 
'^  vem,  alehouse,  or  other  public  victualling  or  drinking  house>  or  to  the 
"  private  house  of  any  such  officer  or  minister,  or  of  any  tenant  or  re* 
'^  lation  of  his,  without  the  free  and  voluntary  consent  of  the  person  or 
persons  so  arrested  or  in  custody ;  nor  charge  any  such  person  or  per- 
sons  with  any  sum  of  money,  for  any  wine,  beer,  ale,  victuals,  tobaooo» 
"  or  any  other  liquor  or  things  whatsoever,  save  what  he,  she,  or  they 
''  shall  call  for,  of  his,  her,  or  their  own  free  accord ;  nor  shall  cause  or 
**  procure  him,  her,  or  them,  to  call  or  pay  for  any  such  liquor  or  things^ 
**  except  what  he,  she,  or  they  shall  particularly  and  freely  ask  for;  nor 
''  shall  demand,  take,  or  receive,  or  cause  to  be  demanded,  taken,  or  re- 
5<  ceived,  directly  or  indirectly,  any  other  or  greater  sum  or  sums  of  mo- 
"  ney,  than  is  or  shall  be  by  law  aUowed  to  be  taken  or  demanded  ftr 
any  arrest  or  taking,  or  for  detaining,  or  waiting  till  the  person  or  per* 
sons  so  arrested  or  in  custody  shaU  have  given  an  appearance  or  bail,  as 
*'  the  case  shall  require,  or  agreed  with  the  person  or  persons  at  whose 
suit  or  prosecution  he,  she,  or  they  shall  be  taken  or  arrested,  or  until 
he,  she,  or  they  shall  be  sent  to  the  proper  gaol  belonging  to  the  ooanty> 
riding,  division,  city,  town,  or  place,  where  such  arrest  or  taking  shall 
be ;  nor  shall  exact  or  take  any  reward,  gratuity  or  money,  for  keeping 
the  person  or  persons  so  arrested  or  in  custody,  out  of  gaol  or  prison.*' 
And  that  "  no  sheriff,  &c.  shall  carry  any  such  person  to  any  gaol  or 
prison,  within  four  and  twenty  hours  from  the  time  of  such  arrest,  vxt* 
*<  less  such  person  or  persons  so  arrested  shall  refuse  to  be  carried  to  some 
'^  safe  and  convenient  dwelling  house,  of  his,  her,  or  their  own  nomina* 
tion  or  appointment,  within  a  city,  borough,  corporation,  or  maiket 
town,  in  case  such  person  or  persons  shall  be  there  arrested,  or  widuB 
*'  thtee  miles  from  the  place  where  such  arrest  shall  be  made,  if  the  same 
'^  shall  be  made  out  of  any  city,  borough,  corporation,  or  market  town,  so 
"  as  such  dwelling  house  be  not  the  house  of  the  person  arrested,  and  be 
"  within  the  county,  riding,  division,  or  liberty  in  which  the  person  under 
*'  arrest  was  arrested;  and  then  and  in  any  such  case,  it  shall  be  lawful  ts 
"  and  for  any  such  sheriff,  or  other  officer  or  minister,  to  convey  or  cany 
the  person  or  persons  so  arrested,  and  refusing  to  be  carried  to  such  safe 
and  convenient  dwelling  house  as  aforesaid,  to  such  gaol  or  prison  as  he, 
she,  or  they  may  be  sent  to,  by  virtue  of  the  action,  writ  or 
against  him,  her,  or  them :  And  that  no  sheriff,  &c.  shall  take  or 
ceive  any  other  or  greater  sum  or  sums,  for  one  or  more  night's  lodging, 
or  for  a  day's  diet,  or  other  expenses  of  any  person  or  persons  under  ar- 
rest, on  any  writ,  action,  attachment  or  process,  other  than  what  shall 
**  be  allowed  as  reasonable  in  such  cases,  by  some  order  or  orders  made  by 
*'  justices  of  the  peace,  in  pursuance  of  the  said  act  *." 

These  provisions  are  confined  to  persons  arrested  on  mesne  process;  the 
intent  of  them  being,  that  such  persons  may  have  an  opportunity  of  pro- 
curing bail,  or  of  agreeing  with  the  plaintififis :  and  it  has  accordingly  been 
determined,  that  a  sheriff's  officer  is  not  liable  to  the  penalties  of  the  eta* 
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Mxte,  for  carrying  a  defendant  taken  in  execution  to  prison,  within  twenty 
knx  hours  after  the  arrest  ^    Neither  is  the  sherijBT  liable  to  an  action  of 
escape*  for  taking  a  prisoner  in  execution  to  a  lock-up  house^  and  keeping 
him  there  ,^r/effii  days  before  the  return  of  the  writ^     No  time  is 
Jimited  by  the  above  act,  within  which  a  defendant,  arrested  on  mesne 
process,  should  be  carried  to  the  county  gaol :  And  where,  to  an  action  for 
■sa  escape  on  mesne  process,  the  sheriff  pleaded,  that  the  debtor  was 
rescued  out  of  his  custody,  as  he  was  carrying  him  to  Newgate,  to  which 
the  plaintiff  replied,  that  the  debtor  ought  to  have  been  carried  to  prison 
within  Ji  convenient  time  after  the  arrest,  and  that  he  was  rescued,  because 
the  delendftnt  n^lected,  &c.  the  court  thought  the  replication  bad,  and 
gave  judgment  for  the  defendant  ^.     But  it  seems  to  be  the  duty  of  the 
aheriff,  if  possible,  to  carry  the  defendant  to  the  county  gaol,  by  the  re- 
turn of  the  writ  on  which  he  was  arrested  ^ ;  and  that  afterwards  the  she- 
riff keeps  him  at  his  peril,  in  case  the  creditor  is  delayed.    Where  the 
defendant,  however,  is  arrested  on  the  return  day,  he  cannot  be  carried  to 
the  county  gaol,  till  the  expiration  of  twenty  four  hours  after  the  arrest  ®. 
And  where  the  sheriff,  having  arrested  a  defendant  on  mesne  process, 
keeps  him  in  his  custody,  after  the  return  of  the  writ,  and  then  carries 
kin  to  prison,  he  is  not  liable  to  an  action  on  the  case,  as  for  an  escape, 
if  the  jury  find  that  the  phuntiff  has  not  been  delayed,  or  prejudiced  in  his 
soit'. 

For  the  further  protection  of  persons  arrested,  against  the  oppression  of  Duty  of  gtokrs, 
infierior  cheers,  and  the  exaction  of  gaolers,  to  whose  custody  they  may  be  ^* 
eu&Bittcid,  it  is  by  the  same  statute  <  enacted,  that  *'  every  sheriff,  under- 
"  sheriff,  bailiff  of  any  liberty,  gaoler  and  keeper  of  any  prison  or  gaol, 
"  aud  other  person  and  persons,  by  whom,  or  to  whose  custody  or  keep- 
"*  ing,  any  one  shall  be  arrested,  taken,  committed,  or  charged  in  execu- 
**  tion,  by  virtue  of  any  writ,  process,  action,  or  attachment,  shall  at  all 
*'  times  permit  and  suffer  every  such  person  and  persons,  during  his,  her, 
**  sod  their  respective  continuance  under  arrest  or  in  custody,  or  in  exe- 
^  cation,  £ar  any  debt,  damages,  costs,  or  contempt,  at  his,  her,  and  their 
*'  £ree  will  and  pleasure,  to  send  for,  and  have  brought  to  him,  her,  or 
'*  them,  at  seasonable  times  in  the  day  time,  any  beer,  ale,  victuals,  or 
*'  other  necessary  food,  from  what  place  he,  she,  or  they  shall  think  fit,  or 
**  can  have  the  same ;  and  also  to  have  and  use  such  bedding,  linen,  or 
"  ether  necessary  things,  as  he,  she,  or  they  shall  have  occasion  for,  and 
**  think  fit,  or  shall  be  supplied  with,  during  his,  her,  or  their  continuance 
"  under  any  such  arrest  or  commitment,  without  purloining  or  detaining 
"  the  same,  or  any  part  thereof,  or  enforcing  or  requiring  him,  her,  or 
"  them  to  pay  for  the  having  or  using  thereof,  or  putting  any  manner  of 
''  mtndnt  or  difficulty  upon  him,  her,  or  them,  in  the  using  thereof,  or  re- 

■  4  Dunif.Ck  East,  555.  *  5  Durnf.  &  Etst,  40. 

-  ^  4  l^mit.  006.  '  Id*  87.  but  see  9  Moore^  584.    2  Bing. 

'  I  LiiUr.  1S8.  317.  S.  C. 

^'ArJMfer,J.6Dunii:&£ast,  41.aiid  '§4. 
fee  9  Bog.  317. 
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latiiig  thereto;  and  no  such  prisoner  or  prisoners  shall  pay  any  thing  in 
respect  thereof^  to  any  such  sheriff^  &c.     And  that  no  gaoler  or  keeper 
of  any  gaol  or  prison^  or  other  person  thereto  belongings  shall  demand^ 
take^  or  receive^  directly  or  indirectly,  of  any  prisoner  or  priaonerB  for 
debt,  damages,  costs,  or  contempt,  any  other  or  greater  fee  or  fees  what- 
soever, for  his,  her,  or  their  commitment,  or  coming  into  gad,  chamber 
rent  there,  release  or  discharge,  than  what  shall  be  mentioned  or  allow- 
ed in  the  list  or  table  of  fees,  settled,  inroUed  and  r^stered,  acoordiBg 
**  to  the  directions  of  the  said  act  •." 
Punishment,  for       And  for  the  more  speedy  punishing  gaolers,  bailiffs,  and  others  em- 
or  ion,    c.      ployed  in  the  execution  of  process,  for  extortion,  or  other  abnaes  in  their 
respective  offices  and  places,  it  is  further  enacted,  that ''  upon  the  petitioB 
in  term  time,  of  any  prisoner  or  person  being,  or  having  been  under  ar- 
rest or  in  custody,  complaining  of  any  exaction  or  extortion  by  any 
gaoler,  bailiff*,  or  other  officer  or  person,  in  or  employed  in  the  keeping 
or  taking  care  of  any  gaol  or  prison,  or  other  place,  where  any  such  pri- 
soner or  person  under,  or  having  been  made  under  arrest  or  in  custody,  by 
any  process  or  action,  is  or  shall  have  been  carried,  or  in  respect  of  the 
arresting  or  apprehending  any  person  or  persons,  by  virtue  of  any  pro* 
cess,  action,  or  warrant,  or  of  any  other  abuse  whatsoever,  committed  or 
done  in  their  respective  offices  or  places,  unto  any  of  his  majesty's 
'*  courts  of  record  at  Westminster,  from  whence  the  process  issued,  by 
which  any  person  who  shall  so  petition  was  arrested,  or  undar  whose 
power  or  jurisdiction  any  such  gaol,  prison,  or  place  is ;   or,  in  fsacatum 
time,  to  any  judge  of  any  such  courts  at  Westminster,  £rom  whence  any 
such  process  so  issued ;  or  to  the  judges  of  assize,  &c. ;  every  sodi 
court,  judges  of  assize,  &c  are  by  the  said  act  authorized  and  required 
'^  to  hear  and  determine  the  same,  in  a  summary  viray,  and  to  make  such 
order  thereupon,  for  redressing  the  abuses  which  shall  by  any  such  petition 
be  complained  of,  and  for  punishing  such  officer  or  person  complained 
against,  and  for  making  reparation  to  the  party  or  parties  injured,  as  the^ 
shall  think  just,  together  with  the  costs  of  every  such  complaint :  and  all 
orders  and  determinations  which  shall  be  thereupon  made,  by  anyof  tlie 
'^  said  courts,  &c.  shall  have  the  same  effect,  force  and  virtue,  as  other  or- 
^^  ders  of  the  same  courts,  &c. ;  and  obedience  thereto  may  be  enforced  in 
''  like  manner,  by  attachment  or  otherwise  **."  And  that  every  sheriff,  un- 
'^  der-sheriff,  bailiff  of  any  liberty,  bailiff,  serjeant  at  mace,  gaoler,  and  other 
*'  officer  and  person  as  aforesaid,  who  shall  in  anywise  offend  against  the 
''  said  act,  shall,  for  every  such  offence,  (over  and  above  such  other  penal- 
ties or  punishments  as  he  may  be  liable  unto,)  forfeit  and  pay  to  the. 
party  thereby  aggrieved,  the  sum  of  Jifly  pounds,  to  be  recovered,  with 
*'  treble  costs  of  suit,  by  action  of  debt,  bill,  plaint,  or  infonnation,  in  any 
"  of  his  majesty's  courts  of  record  at  Westminster  ^. 

*  S  12*  latter  act,  the  judges  of  the  courts  of  Grast 

^  §  11.  Sessions  in  Wales  are  autborijEod  to  ranofc 

§  12.  And  see  stat  S  Geo.  I.  c.  15.  §  any  officer  of  the  said  courts^  (not  nonlnlcd 

IS.  and  5  Geo.  IV.  c.  106.  §  16.  by  which  and  appointed  by  the  erowa,)  or  kit  deputy^ 
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^    At  oonuDon  law^  a  sheriff  has  no  right  to  take  fees  for  the  execution  of  Feet  to  iberifl; 
process^:  And,  by  the  statute  23  Hen.  VI.  c.  9.  he  is  (mly  entitled  to  the  ^^ 
fee  of  Jour  pence,  for  issuing  his  warrant  on  mesne  process,  to  arrest  the 
defendant*;  although,  when  the  plaintiff  has  paid  the  sum  of  one  guinea 
to  the  bailiff  for  an  arrest,  he  has  been  allowed  it  by  the  master  or  protho- 
aoCaiy,  in  the  taxation  of  costs  ^    And  where  a  sheriff's  officer,  who  had 
arrested  a  defendant,  demanded  and  received  from  him,  a  larger  sum 
than  he  was  liable  to  pay  as  a  caption  fee,  and  for  the  expense  of  a  bail 
bond,  &:&  the  court  of  Exchequer,  on  motion,  ordered  it  to  be  referred  to 
the  master,  to  ascertain  what  the  officer  was  entitled  to  on  that  account, 
and  crdered  him  to  restore  the  surplus  to  the  defendant,  and  to  pay  the 
ootis  of  the  application  ^    But  if,  by  abuse  of  the  process  of  one  of  the 
ooorts  at  Westminster,  a  sheriff's  officer  extort  a  promissory  note  from  a 
soitor,  and  then  declare  upon  that  note,  in  another  of  the  courts  at  West'' 
mmster,  the  latter  court  cannot  interfere  summarily  to  punish  the  officer, 
Qoder  the  statute  32  Geo.  II.  c  28.  §  12  ^.    And  in  order  to  recover  a 
penalty  on  this  statute,  against  a  sheriff's  officer,  for  taking  a  larger 
&e  than  is  allowed  by  law  upon  an  arrest,  the  plaintiff  must  prove  what 
nm  is  allowed  by  law,  either  by  a  table  of  fees,  or  some  r^ulation  respect- 
ing it,  by  the  officers  of  the  court  out  of  which  the  process  issued  *.     The 
joatices  in  sessions  have  no  authority  to  fix  the  bailiff's  fees  for  an  arrest ' : 
And  an  action  will  not  lie  against  the  sheriff,  where  more  than  the  sum 
allowed  has  been  taken  for  a  bail  bond,  by  one  of  his  officers,  to  whom  the 
vniBnt  was  not  directed,  but  to  whose  lock-up  house  the  defendant  was 
ivm^t,  afiter  being  arrested  <. 

When  a  defendant  escapes  out  of  legal  custody,  he  may  either  be  re-  Retaking  after 
taken  by  the  sheriff  or  other  officer  on  fresh  pursuit,  or  by  virtue  of  an  es-  ^J^,*"*  ^^^ 
CKft  warrant,  (if  he  escaped  out  of  the  custody  of  the  marshal  of  the 
Kinifs  Bench,  or  warden  of  the  Fleet  prison,)  on  the  statute  1  Ann.  stat. 
2.  c.  6L    And  though  in  general  a  defendant  cannot  be  retaken  on  firesh 
puiait,  after  a  votuntary  escape  >^,  yet  it  has  been  determined,  that  a 
hOiff  who  has  arrested  a  prisoner  on  mesne  process,  may  retake  him  be- 
kn  the  return  of  the  writ,  though  he  voluntarily  permitted  the  prisoner 
toescspe  immediately  after  the  arrest'.      By  the  above  statute^  it  is  EfcapewamnL 
enacted,  that  '^  if  any  person  or  persons  committed  or  rendered  to,  or 
"  charged  in  custody  of  the  marshal  of  the  King's  Bench,  or  prison  of  the 
"  Fleet,  either  in  execution  or  upon  mesne  process,  or  u^ion  any  contempt 
''  in  not  performing  the  order  or  decree  of  a  Court  of  £quity,  by  any  of 

^  peeuktion,  extortioii,  or  other  miscon-  Pn.  417.  1  Ry.  &  Mo.  314. 

^  and  appmnt  a  new  officer  or  deputy,  in  °  4  Pricey  S09. 

^  rooiA  of  the  person  so  remoTed.  ^  2  Bos.  &  PuL  88. 

*2  Barn.  &  Aid.  562.  1  Chit  Rep.  295.  *  1  Esp.  Rep.  361.  2  New  Eep.  C.  P.59. 

S.  a  and  tee  2  Bam.  &  Aid.  770.    1  ChiU  '  3  Dumf.  &  East,  417. 

l{<p.52&.S.C.    5  Bam.  &  Ores.  828.    8  «  4  Esp.  Rep.  63. 

Do«L&RyL46.&C.  ^  Carter,  212.  2  Bac.  Abr.  tit  £k»pe,  CX 

^  1  cut  Bepu  302.  per  HOn^  J.  and  >  2  Durnf.  &  East,  172. 

tee  2  BIm.  Bqk  1101.    8  Dtiraf.  &  East,  ^  §  1. 
il7.    a  NevRcp.  C.  P.  69.    1  Stark.  Nu 
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''his  majesty's  courts  at  Westminster,  shall  escape  from  the  custody  of 
''  the  marshal  or  prison  of  the  King's  Bench^  or  from  the  prison  of  tbfe 
''  Fleet,  or  shall  go  at  large^  it  shall  and  may  be  lawful^  npon  oath  thereof 
*'  in  writing,  to  be  made  by  one  or  more  credible  person  or  persons,  be- 
fore any  one  of  the  judges  of  that  court  where  such  action  was  entered, 
or  judgment  and  execution  were  obtained,  or  where  the  ^psaty  was  » 
''  committed  or  charged  as  aforesaid,  to  and  for  such  judge,  before  whom 
such  oath  shall  be  made  as  abovesaid,  and  such  judge  is  thereby  autho- 
rized and  required,  ^m  time  to  time,  to  grant  unto  any  person  what- 
"  soever,  who  shall  demand  the  same,  one  or.  more  warrant  or  wumuiis 
"  under  his  hand  and  seal,  therein  reciting  the  action  or  actions,  execu- 
tion or  executions,  contempt  or  contempts>  with  which  such  person  or 
persons,  so  escaping  or  going  at  large,  stood  charged,  or  were  OHaniitted, 
at  the  suit  of  any  person  or  persons,  on  whose  behalf  such  warrant  of 
''  warrants  shall  be  demanded,  at  the  time  of  such  escape  or  going  9l 
<'  large,  (which  said  warrant  or  warrants  sh^^  be  in  force  in  all  places 
''  whatsoever,  within  the  kingdom  of  England,  dominion  of  fToZef^  and  town 
''  of  Berwick  upon  Tweed,)  directed  to  all  sheriffs,  mayors,  bailifls,  oon- 
^*  stables,  head-boroughs,  and  tithingmen,  therein  and  thereby  commanding 
''  them,  and  every  of  them,  in  their  respective  counties,  cities,  towns,  and 
precinctis,  to  seize  and  retake  such  person  or  persons,  so  escaped  ot  going  at 
large;  and  such  person  or  persons,  soretaken  upon  such  warrant,  fbrthwiti 
to  convey  and  commit  to  the  common  gaol  of  such  county,  where  sudi  per- 
son or  persons,  so  escaped  or  going  at  large,  shall  be  retaken,  there  to 
remain  without  bail  or  mainprizc,  or  being  thence  upon  any  aooimot 


€t 
€C 

<i 

({ 

'^  whatsoever  delivered  or  removed,  until  he,  she,  or  they  shall  have  mide 
''  full  payment  or  satisfaction  to  the  respective  plaintiff  or  plaintift,  cie- 


"  ditor  or  creditors,  in  such  action  or  actions,  execution  or  execations 

''  named,  or  until  the  judgment  or  judgments,  on  which  such  exeeatkiB 

''  or  executions  was  or  were  sued  out  against  such  person  or  femm, 

**  shall  be  reversed  or  discharged  by  due  course  of  law,  or  until  jn^^pnent 

''  in  such  action  or  actions  be  given  for  such  person  or  persons  so  oommit- 

^^  ted  as  aforesaid,  or  until  the  said  contempt  or  contemj^fts,  for  ifliidi 

such  person  or  persons  were  or  shall  be  committed,  be  cleared  and  dii- 

charged ;  except  such  person  or  persons  be  charged  witli  treason  ^ 

felony,  or  any  other  crime,  matter,  or  cause,  for  and  on  the  behalf  of 

the  queen's  majesty,  her  heirs  and  successors ;  and  if  he  or  she,  fax  aoj 

**  such  cause,  be  removed  to  any  other  gaol  or  prison,  he  or  she  shall  be, 

"  in  the  custody  of  such  gaol,  charged  with  all  the  causes  with  whidi  he 

'*  or  she  is  or  shall  be  charged,  in  the  gaol  from  whence  he  or  ahe  shall  be 

By  whom  granu  ''  removed."     Upon  this  statute  it  has  been  determined,  that  if  a  penoD 

iiig8*tiiereoii.    '  chai^  in  execution  in  the  King's  Bench,  be  turned  over  to  the  fkd 

and  escape,  either  a  judge  of  the  King's  Bench  or  Common  Pleas  may 
^rant  an  escape  warrant  ^  And  after  a  negligent  escape,  the  defendant, 
we  have  seen  ^  may  be  retaken  on  a  Sunday,  by  virtue  of  such  wanaiit 
But  if  one  who  is  no  officer,  by  virtue  of  the  warrant,  sei|B&  a  penon  fft^ 

■  8  Mod.  840.  b  ji^  2W, 


u 
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ndliriiig  him  before  the  sheriff,  he  oumot  detain  him ;  for,  being 
Bseented,  it  is  the  same  thing  as  if  there  had  been  no  warrant  at 
has  also  been  determined,  that  a  person  who  has  a  day  rule,  can-* 
km  by  virtue  of  an  escape  warrant^ :  and  if  a  person  be  taken 
t  agki  in  the  morning,  and  the  same  day  obtain  a  day  rule,  pur* 
ft  petition  which  was  not  read  in  court  till  after  eight,  yet  he 
liidiarged ;  for  as  to  this  purpose,  there  shall  be  no  fraction  of  a 
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kintiff's  remedies,  when  the  defendant  escapes,  are  first,  by  PlaioiiflTt  reme- 

at  fresh  process  against  him ;  secondly,  by  obtaining  an  escape     ^  °°  etcmpe. 

for  retaking  him,  if  the  escape  was  from  the  custody  of  the 

jf  the  King's  Bench,  or  warden  of  the  Fleet ;  and  thirdly,  by  By  ictlon,  &c 

attachment  against  the  sheriff  or  officer,  for  an  escape :   which 

may  be  pursued,  as  well  where  the  escape  was  voluntary,  as 

was  only  negUgent  <^.     But  where  the  sheriff,  having  arrested  the 

%,  suffers  him  to  go  at  large,  upon  giving  bail  for  his  appearance 

nm  of  the  writ,  he  is  not  liable  to  an  action  of  escape  ;  fxxr  he 

jed  to  take  bafl,  by  the  statute  23  Hen.  VI.  c.  9  *.    And  even 

« suffers  him  to  go  at  large  without  bail,  he  is  not,  it  seems,  liable 

ion,  provided  he  have  him  at  the  return  of  the  writ'.     But  if  he 

,  not  then,  or  afterwards  suffer  him  to  go  at  large,  without  lawful 

V  he  is,  in  either  case,  liable  to  an  action  '.    And  where  an  action 

it  against  the  sheriff,  after  he  has  taken  bail,  he  must  plead  the 

and  GEumot  take  advantage  of  it  on  demurrer  to  the  dedaration, 

Mt  of  judgment^. 

tion  against  the  sheriff  for  an  escape  may  it  seems  be  defeated,  by  How  defettcd* 

n  bail  in  the  original  action,  of  the  term  in  which  the  writ  was 

la,  though  after  the  expiration  of  the  time  allowed  for  putting  it 

3fen  after  the  acti(m  for  an  escape  is  brought '.     To  prevent  this, 

tiff  should  oppose  the  justification  of  bail,  if  put  in :  and  in  a  kte 

here  bail  had  been  permitted  to  justify  without  opposition,  the 

King's  Bench  set  aside  the  rule  for  the  allowance  of  bail,  on  pay** 

the  costs  of  justification.    And,  in  that  court,  bail  put  in  after  the 

Rrhich  the  writ  is  returnable,  is  not  an  answer  to  an  action  against 


L  154.  and  see  1  Str.  99,  100. 

L80. 

i»  and  lee  2  Bac.  Abr.  tit  Eteape^ 

,  Abr.  tit  Etct^,  C.  E.  S.  and  lee 
» W.  ni.  c.  26.  7  Moore,  &58.  1 

.s.a 

l&z.  6S4.  852.  Noy,  SO.  S.  C. 
I  Ynt  6A.  S  Salk.  ai4^  16.  Gilb. 
8  Wms.  Saimd.  5  Ed.  61.  e.  (6.) 
ti,  4  But,  172.  2  Bos.  &  Pul 
i  t  Wma.  Sauad.  6  Ed.  61.  a.  b. 
rB.4  Aid.  56. 
an.  1  Mod.  228,  9.  2  Med.  178. 


S.  C.  GUb.  C.  P.  22.  2  Dumf.  A  East, 
174^  &c  7  DurnC  A  East,  109t.  1  B6s.  & 
PuL  225.  9  Moore,  684.  8  Bing.  S17.  S. 
C  3  Anstr.  675.  and  set  2  Wma.  Saund.  5 
Ed.  61.  a.  6.  (4.) 

^  Cro.  m*.  460.  Moor,  428.  S.  C  1 
Sid.  22.  439.  1  Vent  85.  1  Mod.  83.  67. 
S.  C.  8  Wms.  Sauod.  5  Ed.  154»  5. 

11  Bsp.Eep.87.  8  Boa.  A  PuL  85. 846. 
1  Taunt  86.  1  Chit  Rep.  575.  (a).  5  Ban. 
&  Cres.  244. 

k  Bomnquet  ▼.  Sinqmn,  B.  48  Gfo.  Ill* 
K.B. 


ing,  &c. 


236  OF  THE   DUTY  OF  SHERIFFS^  &C. 

the  sheriff  for  an  escape,  brought  before  it  was  put  in^  So,  in  the  Com-* 
mon  Pleas,  if  the  sheriff  omit  to  take  a  bail  bond  upon  the  arrest,  and  af- 
terwards, upon  an  action  being  commenced  against  him  for  an  escape,  he 
causes  bail  to  be  perfected,  the  court  will  order  the  allowance  of  bail  to 
be  set  aside,  that  the  action  may  proceed  \  But  the  court  of  Exchequer 
would  not  set  aside  an  order  for  the  allowance  of  bail,  obtained  after  an  ac* 
tion  commenced  against  the  sheriff  for  an  escape,  though  no  bail  bond  had 
been  taken,  nor  bail  above  put  in  in  due  time,  where  the  defendant  had 
been  rendered  on  the  day  of  the  expiration  of  the  rule  to  bring  in  the 
body  ^  And  in  an  action  against  the  sheriff,  for  not  assigning  a  bail  bond, 
that  court  would  not  grant  a  motion,  to  enter  the  recognizance  of  bail  on 
the  record,  as.taken  on  the  true  day,  (it  being  always  entered  generally  as 
of  the  term,)  to  enable  the  plaintiff  to  proceed  with  his  action  ^.  If  a  bail 
bond  has  been  taken  by  the  sheriff,  though  his  derk,  on  inquiry  at  the  of- 
fice, deny  that  he  has  taken  one,  the  plaintiff  cannot  maintain  an  action 
Mode  of  declar-  against  him  for  an  escape  *:    It  is  therefore  usual,  in  declaring  against  the 

sheriff,  to  insert  three  counts ;  1st,  for  an  escape ;  2dly,  for  not  taking  the 
defendant,  when  he  had  an  opportunity ;  and  3dly,  for  not  assigning  the 
bail  bond,  on  request.  And,  in  an  action  for  an  escape  upon  mesne  process, 
it  is  enough,  without  producing  the  warrant,  or  giving  direct  evidence  of 
the  arrest  or  escape,  to  prove  the  sheriff's  return  of  cepi  corpus,  and  ta 
shew  that  the  party  did  not  put  in  bail,  and  was  not  in  the  sheriff's 
tody  at  the  return  of  the  writ '. 

When  the  defendant  is  rescued  upon  mesne  process,  as  he  is  going 
prison,  the  sheriff  may  return  the  rescue  8  •  but  not,  where  the  defendai^r^ 
is  rescued  after  he  is  put  in  prison,  except  by  the  king's  enemies  ^.  Amj^ 
it  seems  that  a  return  by  the  sheriff  to  a  bill  of  Middlesex,  stating  that 
took  and  detained  the  defendant,  until  he  rescued  himself,  and  that  he 
not  afterwards  found.  Sec  is  sufficient,  without  naming  the  rescuers^  -  or 
stating  them  to  be  people  of  the  county ' ;  but  the  return,  not  stating  the 
arrest  to  have  been  made  in  the  proper  county,  was  holden  to  be  bad', 
^d  if  the  defendant  escape,  owing  to  the  negligence  of  the  officer,  this 
will  not  justify  the  return  of  a  rescue  K  Upon  the  sheriff's  return  of  a 
rescue,  the  plaintiff  has  a  triple  remedy  against  the  rescuers;  by  attach- 

*  4  Maule  &  Sel.  397.  aod  see  2  CbiL       Moore,  184.  (6).    S  Brod.  &  Biog.  27.  (a). 
Rep.  93. 

*>  1  Taunt  119.  and  see  id.  23.  6  Taunt 
167.  1  Marsh.  520.  S.  C. 

"^  1  Price,  103.  and  see  5  Barn.  &  Cres. 
244. 

^  3  Price,  36.  but  see  9  Price,  406. 

*  6  Taunt  325. 
'  S  Campb.  397.    And  for  the  evidence 

necessary  to  charge  the  defendant  with  the 
act  of  hU  bailifl;  see  7  Dumf.  &  East,  113. 
1  Campb.  389.  Holt  Nu  PrL  217.  1  Stark. 
JVfc  iVt.  413.  2  Stark.  Ni.  Pri.  189.  202. 
814.  7  Taunt  8.  6  Moore,  183.  3  Brod.  & 
JKng.  26.  S.  C.    Holt  JVi.  PW.  637.    6 


Rescue^  return 
of. 


Plaintiffs  re- 
medies  on. 


S.  C.  6  Moore^  120.  1  Car.  &  P.  7.  (a).  S 
Bing.  164.  492. 

*  Cro.  Jac.  419.  3  Bulst  198.  1  Rol 
Rep.  388.  440.  S.  <X  SLer.  46.  1  Str.4S5. 
GUb.  a  P.  23.  but  see  Cro.  Eliz.  868. 
Moor,  852.  anUfxu 

^  Cro.  Jac  419.  1  RoL  Rep.  441.  1  Sir. 
435.  5  Bur.  2814. 

*  1  Bam.  &  Aid.  190.  Holt  JVi.  iVi.  599. 
n.  S.  C. 

k  Holt  NL  PrL  5m.  5  Moore^  184w  (»}. 
3  Brod.  &  Biilg.  27.  (a),  a  a  and  tefe  2 
Stark.  NL  Pri.  IB9. 


ON   THE  ARREST^  237 

ment,  action  on  the  case,  or  indictment  ^    The  return  of  a  rescue  is  of  it- 
self a  conviction  ^ ;  and  the  courts  will  grant  an  attachment  upon  it  in  the 
first  instances  which  should  be  made  returnable*  on  a  general  return, 
tboDgfa  the  original  process  was  at  a  day  certain  \     But>  without  the  she- 
riff's return,  the  courts  will  not  grant  an  attachment,  upon  a  mere  affidavit 
of  the  &ct  *.     It  was  formerly  the  constant  course,  upon  the  return  of  a  Fine,  &c 
lescue^  to  set  a  certain  fine  of  four  nobles  on  each  ofiTender  ' :  but  of  late 
years,  the  courts  have  fined  according  to  their  discretion,  upon  considering 
the  drcomstances  of  the  case  s.    And  as  the  sherifiT's  return  of  a  rescue  is 
not  traversable,  the  court  of  King's  Bench  will  proceed  to  punish  the  res- 
eoersy  without  going  through  the  ordinary  course  of  examining  them  upon 
iBterrogatories  K    But  where  a  defendant  in  that  court,  was  brought  up 
on  sn  attachment,  for  rescuing  a  person  arrested  on  a  warrant  for  obstruct- 
ing excise  ofiicers,  it  was  said  to  be  the  invariable  practice  of  the  court,  in 
flich  a  case,  to  put  the  defendant  to  answer  interrogatories,  though  he  did 
not  deny  the  charge  in  the  affidavits^  unless  the  prosecutor  waived  putting 
themi. 

*  Com.  Dig.  tit  Retcout,  D.    An  indict-  ^  I  Str.  624. 

nent  for  prereoting  an  arrest,  on  process  is-  *  2  SaOc.  586.    6  Mod.  141.     1  Str.  631. 
mag  out  of  an  inferior  court,  must  state  that      and  see  1  Ken.  138.  Say.  Rep.  253. 

tbe  process  was  directed  to  the  officer  of  the  '  T.  Jon.  196.  2  Salk.  686. 

com    6  East,  804.  ■  1  Str.  642. 

^Cas./«i^.  Hard.  112.  t>  4  Bur.  2129.  but  see  2  Salk.  586. 

'  i  Sdk.  686.    Soy.  Rep.  121.    4  Bur.  >  6  Dumf.  &  East,  362. 

Sin. 
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CHAP.   XII. 


Of  Appearance^  and  Bail  to  the  Action. 


Appearance. 


What 


Voluntary,  or 
tfompukive. 


In  actions  by 
original,  in 
K.B. 


Heretofore,  when  a  writ  issued  out  of  the  King's  Bench,  it  was 
entered  upon  a  roll ;  so  that  though  the  officer  had  not  returned  the  writ, 
yet  the  defendant  might  have  appeared  at  the  day  given  by  the  roll ;  and 
that  either  to  save  himself  from  corporal  pain  by  imprisonment,  or  to  pre- 
vent the  loss  of  issues,  or  to  save  his  freehold  or  inheritance  ^  And  so  it 
was  in  the  Common  Pleas ;  where  they  entered  the  writ  upon  a  roll,  by 
way  of  recital,  vxz.  Dominus  rex  misil  breve  suum  clausum^  in  hasc  verba, 

Appearance  is  the  first  act  of  the  defendant  in  court  ^;  and  differs  from 
putting  in  bail,  which  is  the  act  of  the  court  itself  S  as  is  evident  from  the 
language  of  the  bail-piece  in  the  King's  Bench,  wherein  the  defendant  is 
stated  to  be  delivered  to  bail  ^,  &c. :  and  it  is  either  voluntary  or  comjpfd' 
sive.  A  voluntary  appearance  is  of  no  effect,  in  the  King's  Bench,  unless 
the  plaintiff's  attorney,  within  ,/btir/een  days  after  such  appearance,  sac  out 
a  writ  of  latitat,  or  bill  of  Middlesex,  where  the  defendant  abides  in  that 
county  ®.  But  this  rule  cannot  be  taken  advantage  of  by  any  but  the  de- 
fendant, unless  some  particular  fraud  be  alleged  ^  In  the  Common  Fleas 
it  is  a  rule,  that  no  bail  be  put  in  for  any  party  against  whom  no  writ  or 
process  is  sued  out,  without  leave  of  the  court  <^.  And  no  bail  is  required 
in  that  court,  but  a  common  appearance  only,  if  the  defendant  appear  upon 
a  summons,  attachment  or  distress,  or  by  supersedeas  quia  improvid^,  &&** 

In  actions  by  original,  in  the  King's  Bench,  the  appearance  is  entered 
with  the  Jilacer  of  the  county  where  the  action  is  brought  * ;  and  upon  a 
summons,  attachment  or  distringas,  it  should  be  entered  on  or  before  the 
quarto  die  post  of  the  return  of  the  writ  K     So,  in  the  Common  Pleas,  the 
appearance  by  original  is  entered  with  the  proper  Jilacer  * ;  and  the  de- 
fendant in  that  court,  must  appear  upon  a  summons,  attachment,  or  iis" 
tringas,  within  four  days  after  the  return,  which  are  reckoned  inclusive 
both  of  the  return  day  and  quarto  die  post^. 


■  Co.  Lit  1S5.  a.  1  Salk.  64. 

"  Com.  Dig.  tit.  Pleader,  B.  1. 

^  1  Salk.  8. 

*  1  Atk.  289. 

«R,T.  4W.  &M.  rr^.  1.  K.  B. 

'  1  Maule  &  Sel  408.  (a). 

«  R.  H.  14  Jac,  I.  rrg.  2.  §  4. 


»>  R.  M.  1664.  §  12.  C.  P. 

^  Tiyc,  in  pref.  and  see  Append.  Chap. 
XII.  §  1,  2. 

k  Tne,  67,  8. 

1  R.  M.  14  Jac.L  rfg.  1,2.  R.M.  ]654w 
§  IS.  R.  E.  24  Car,  IL  reg.  2.  C.  P. 

™  1  H.  Blac.  9. 


OF  APPBARANCE. 


23a 


Tke  appeantnoe  of  the  defendant  is  triable  by  the  record  *  :  and  in  die  How  triable; 

ommon  Pleas  it  is  a  rule  ^  that  "  all  appearances  for  defendants,  upon  q^^^"^  ^^*  *" 

rits  of  capias,  alias  and  pluries,  issuing  out  of  that  court,  ought  to  be 

iteied  of  record,  or  otherwise  they  are  not  warranted  by  the  course  of 

e  court ;  neither  can  the  defendant,  if  he  have  been  arrested,  plead  com-^ 

not  ad  diem,  in  discharge  of  the  sheriff 's  bond  taken  for  his  appearance." 

f  that  rule,  the  appearance  is  required  to  be  entered  with  the  proper 

^acers  ;  but  there  does  not  seem  to  be  any  appearance  roU^  or  entry  of 

e  defendant's  appearance,  except  the  statement  of  it  on  the  reeogmzante 

11,  or  on  the  imparlance,  plea,  or  issue  roll,  and  the  entries  in  the  filacer's 

mIcs  ;  which  entries  however  cannot  be  considered  as  records. 

Bail  to  the  action  are  common  or  special.     In  the  King's  Bench  by  biU,  Commoii,  or 

mamm  bail  must  be  filed  in  all  cases  where  special  bail  is  not  necessary,  'P^^^  "^ 

'  \mm  been  dispensed  with  by  the  court ;  and  they  are  particularly  re« 

iiicd  in  efechneni,  for  the  casual  ejector  S  and  to  authorise  judgments 

r  warrant  of  attorney,  defoult,  or  non  sum  infbrmatus  ^.    These  bail  are 

erdy  namtmal:    In  the  Common  Pleas,  there  is  no  common  bail;  but 

I  tluit  court,  and  also  in  the  King's  Bench  by  original,  a  common  appear^ 

tee  is  entered  for  the  defendant,  in  cases  where  special  bail  is  not  ne- 


Before  the  making  of  the  statute  12  Qeo.  I.  c.  29.  the  defendant  being  HUtory  oC 
Hftys  arrested  upon  process  against  his  person,  it  was  discretionary  ixf 
le  eoorts  to  discharge  him  upon  cmnmon  bail,  or  a  common  appearance, 
r  hold  him  to  special  bail  ^     Anciently,  if  the  cause  of  action  were  for  a 
■i  imdar  twenty  pounds,  or  for  uncertain  damages',  the  courts  let  the 
bftadant  oat  of  custody  upon  common  bail ;  but  if  it  were  for  a  sum  oer<^ 
na  above  twenty  pounds,  they  made  him  find  special  bail  ^.    Afterwards, 
im  warn  was  reduced  to  ten  pounds ' :  And  now,  by  the  statute  7  &&  By  tut  7  &  8 
aes.  IV.  c  71  *'.  "  no  person  shall  be  held  to  special  bail,  upon  any  pro-  ^~*  ^^'  "^  '^^' 
"  eess  issuing  out  of  any  court,  where  the  cause  of  action  shall  not  have 
*'  originally  amounted  to  the  sum  of  twenty  pounds  or  upwards,  over  and 
**  ibove  and  exclusive  of  any  costs,  charges  and  expenses,  that  may  have 
"  been  incurred,  recovered,  or  become  chargeable,  in  or  about  the  suing 
**  br  or  recovering  the  same,  or  any  part  thereof."    So  that  special  or  Gorerned  by 
^■Bunon  bail  is  no  longer  discretionary  in  the  court,  but  is  governed  by 
^arrest;  it  being  a  general  rule,  that  whenever  the  defendant  may  be 


*  do.  Eliz.  466,7. 

*aM.  14  Jac.  L  rtg,  2.  C.  P. 

'R.T.  14Caf'.II.  iv^.  1.  R.M.SSCar. 
ILK.R 

*R. H.  I  W.  &  M.  R.  T.  4  W.  &  M. 
*«?.ILK.B. 

'  For  the  origin  of  common  boil,  see  Gilb. 
K>  fi.  S09 ;  for  the  difierence  between  com" 
^^nAtpecud  boil,  see  GUb.  C.  P.  34,  5. 
Crompu  Introd.  3  Ed.  bL;  and  for  the  man- 
ner b  vUch  the  courts  formerly  exercised 
tlwir  dbcretion  of  allowing  common,  or  ro« 


quiring  special  bail,  see  Gilb.  C.  P.  35,  6b 
Cromp.  Introd.  3  Ed.  Ixxxi. 

'  R.M.  1654.  $  9.  K.  B.  Gilb.  K.  B.S00. 
8  Keb.  101. 

•-GilUC.  P.  86,  7. 

»>  Jd.  35.  R.  T.  24  Eliz.  §  1.  R.  M.  1664. 
§  12.  C.  P. 

i  Gilb.  C.  P.  36.  and  see  th6  sUtutes  12 
Geo.  I.  c.  29.  19  Geo.  III.  c.  70.  §  1,  2. 

^  §  1.  and  see  stat  51  Geo.  III.  c.  124. 
§  1.  continued  by  57  Geo.  UL  c.  101. 
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arrested,  he  may  be  holden  to  special  bail ;  and  ^  canverso,  that  whenever 
the  defendant  cannot  be  arrested^  common  bail  is  sufficient. 
Common  bail  or        Common  bail  may  be  filed,  or  a  common  appearance  entered  by  the  de- 
fSi^andhow      fendant  or  his  attorney,  or  by  the  plaintiff  according  to  the  statute* ;  and 

filed,  or  entered,  {^  m^y  be  filed  or  entered  by  the  defendant  originally,  or  in  consequence  of 
by  defendflot* 

a  rule  of  court  ^,  or  judge's  order,  for  discharging  him  out  of  custody,  on 

filing  or  entering  it.  In  the  King's  Bench,  where  the  defendant  has  been 
served  with  the  copy  of  a  biU  of  Middlesex,  or  other  process  thereon,  he 
should  file  common  bail  at  the  return  of  it,  or  within  eight  days  after  such 
return  S  which  are  reckoned  exclusively  ;  and  Sunday  is  not  acooonted  ts 
one  of  them,  if  it  happen  to  be  the  last  ^.  These  bail  are  entered  on  a 
piece  of  parchment,  called  a  bail-piece  ®,  which  is  filed  with  the  clerk  of 
the  common  bails ;  who  is  required  to  mark  the  bail-pieces  numericaUy, 
as  they  are  received  '.  The  defendant,  having  been  served  witk  a  copy  of 
a  capias,  or  other  process  by  origituU,  in  the  King's  Bench,  should  enter 
a  common  appearance  with  the  Jilacer  of  the  county  where  the  action  is 
laid,  within  eight  days  after  the  appearance  day,  or  quarto  die  past  oi{  tht 
return  of  the  process  f.  In  the  Common  Pleas,  the  eight  days  are  reckoned 
from  the  return  day,  and  not  from  the  quarto  die  post  of  the  return  of  the 
writ  ^ ;  and  the  appearance  is  entered  with  the  filacer  of  the  county  to 
which  the  writ  is  directed,  upon  a  prcecipe  or  note  of  appearance  being 
made  out  and  delivered  to  him,  on  unstamped  paper,  which  he  enters  in  a 
In  action  againat  book  kept  for  that  purpose '.  In  an  action  against  husband  and  wife, 
J^^  when  the  husband  alone  has  been  arrested,  special  bail  may  justify  fiv 

him  only,  on  his  filing  common  bail  for  his  wife  ^ ;  but  when  the  huafaaad 
alone  has  been  served  with  process,  he  ought  r^ularly  to  file  common 
bail,  or  enter  an  appearance,  for  himself  and  his  wife  K  Yet,  where  hn 
entered  an  appearance  for  himself  only,  the  court  of  Common  Pleas  hdd 
it  to  be  so  far  regular,  as  that  the  plaintiff  could  not  sign  judgment,  with^ 
out  demanding  a  plea  ™.  And  where,  in  a  similar  case,  an  appeaiaaoe 
was  entered  for  the  husband  only,  by  his  attorney,  who  expressly  dis- 
claimed any  interference  for  the  wife,  and  the  latter  not  appearing,  an  ap- 
pearance was  entered  for  her  by  the  plaintiff  according  to  the  statute^  upon 
which  the  plaintiff  declared  against  the  husband  and  wife  jointly,  and  the 

*  12  Geo.  I.  c  29.  787.  Gilb.  K.  B.  869. 

*>  I  Chit  Rep.  282.  *  1  Bur.  66. 

'  Sut  5  Geo.  II.  c.  27.  §  I.  This  is  the  *  Append.  Chap.  XII.  §  8. 

same  time  as  was  allowed  to  file  common  '  R.  E.  80  Geo.  IIL  K.  B.   8  Dumll  & 

ban  upon  an  arrest,  before  the  statute  12  East,  660. 

Geo.  I.  c.  29.    And  if  the  defendant  did  ■  Imp.  K.  B.  10  Ed.  627.    2  ChiL  Rep. 

not  file  it  within  that  time^  he  was  Uable  to  86.   8  Bam.  &  Cres.  1  la    4  DowL  &  RyL 

the  penalty  o{Jive  pounds,  to  be  paid  to  the  718.  S.  C 

plaintifl:   Sut  6  W.  &  M.  c  21.  §  8.    9  &  »» Imp.  C.  P.  7  Ed.  161,  2.  Pr.  Reg.  82. 

10  W.  III.  c  26.  §  88.  6  Mod.  892.  1  CL  Barnes,  246,  6. 

Inu.  67.     The  rule  for  payment  of  this  pe-  *  Imp.  C  P.  7  Ed.  161. 

nalty  was  absolute  in  the  first  instance;  the  ^  1  Chit  Rep.  76. 

words  of  the  statute  being,  that  the  court  >  Barnes,  412. 

»hantfnin«ttrtrfy,wardjudgipent,  whereupon  »  1  H.  BUc  236.  and  see  1  8t3L  114. 
the  plaintiff  may  take  out  execution,    2  Str. 
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fbrmer  pleaded  fbr  liiinself  only;  the  court  of  Exchequer  held,  that  an 
iliterioeittoiy  judgment  signed  against  both^  for  want  of  a  joint  plea^  was 
r^^ular^ 

When  an  attorney  of  either  court  has  accepted  a  warranty  or  subscribed   By  defimdant't 
a  proceas,  declaration^  or  warrant  to  appear^  the  rule  in  the  King's  Bench  ^    "^* 
iif,  that  **  he  shall  be  compelled  to  cause  an  appearance^  or  liable  to  an 
ittadimeiit^  or  put  out  of  the  roll^  as  the  case  requires ;  and  the  party  is 
ilol  to  be  received  to  countermand  such  appearance,  after  his  retainer  ^." 
And  in  the  Ckmunon  Pleas  it  is  a  rule,  that  "  every  attorney  accepting  or 
gabaeribh^  any  warrant  to  appear  for  any  defendant,  to  any  writ  issuing 
out  of  ihtX  court,  shall  within  four  days  after  the  appearance  day  to  the 
letnni  of  every  such  writ  in  London  or  Middlesex,  and  within  eight  days 
fSba  die  appearance  day  in  any  other  county,  enter  the  appearance  of  such 
defaidant  with  the  proper  officer ;  and  if  he  do  not,  he  shall  be  liable  to 
aa  attadunent,  and  not  dischai^ed  therefrom  till  he  hath  paid  full  costs 
t»  tiie  plaintiff;  and  the  defendant,  when  he  appears,  shall  be  compelled 
tto  plead  aa  of  the  time  when  he  should  have  pleaded,  if  his  appearance 
had  been  duly  entered  '."    The  usual  mode  of  proceeding  against  an  at- 
tnrney,  for  not  filing  common  bail,  or  entering  an  appearance,  pursuant  to 
Ibb  undertaking,  is  by  attachment  ^ ;  and  if  an  attorney  undertake  to  ap- 
pear, tiie  courts  will  oblige  him  to  do  it  in  a  proper  manner :  therefore,  if 
he  undertake  to  appear  for  an  infant,  he  must  appear  by  guardian  ®.   And 
thougk  he  may  have  been  imposed  upon  by  the  sheriff's  officer,  yet  they 
win  oWge  him  to  fulfil  his  undertaking  ^     But  a  general  undertaking  by 
iiii  attorney  to  appear  to  process,  does  not  oblige  him  to  put  in  special 
\a8L  to  baikble  process  t.     And  where  the  attorney  for  the  defendants,  on 
dicnr  being  sued  by  the  plaintiff,  undertook,  by  letter,  to  procure  their 
dgnfcdue  to  a  a^novit  for  payment  of  the  debt  and  costs,  which  he  failed 
ta  do,  bat  the  plaintiff  afterwards  said  that  he  would  proceed  with  the 
tcAm  ;  the  court  of  Common  Pleas  held,  that  this  was  virtually  a  waiver 
of  the  attorney's  undertaking,  and  that  he  could  not  be  called  on  by  the 
dnrt  to  perform  it  . 

Befbte  the  statute  12  Geo.  I.  c.  29.  common  bail  could  only  have  been  By  plaintiff,  ac- 
i3ed,  or  a  ooounon  appearance  entered,  by  the  defendant,  or  his  attorney,  jg  q^  i.c.29. 
But  now,  by  that  statute',  as  altered  by  the  5  Geo.  II.  c.  27-  "  if  the 
"  defiendant,  having  been  served  with  process,  shall  not  appear  at  the  re< 
"  turn  thereof,  or  within  eight  days  after  such  return,  the  plaintiff,  upon 
"  qfidavU  of  the  service  of  such  process  ^,  made  before  a  judge,  or  com- 
'*  miaaioner  of  the  court  for  taking  affidavits,  or  before  the  proper  officer 

*  Buudl  V.  JBucharum  &  wife,  Man.  Ex.  '  1  Str.  Hi.  445. 

Addend.  686,  &c.  6  Pricey  139.  S.  C.  '  Id.  69S.  and  see  I  Cbit  Rep.  129.  (a). 

«  B.  M.  1654.  §  10.  K.  B.  R.  M.  1654.       4  Dowl  &  Ryl.  719. 

S  IS.  a  P.  and  see  Loft,  198,  S.  by  which  ■  2  Chit.  Rep.  415. 

it  appean  that   the    undertaking  must  be  ^8  Moore,  208. 

j^SMiri;  but  aee  8  cut  Rep.  36.  *  §  1. 

^  R  H.  6  Geo.  L  fv^.  8.  C.  P.  *  Append.  Chap.  XII.  §  4. 

^  6  Mod.  48.  86.  4  DowL  &  RyL  719. 
vol*.  I.  R 
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for  entering  common  appearances^  or  his  deputy/ (and  which 'affidarit 
shall  be  filed  gratis,)  may  enter  a  common  appearance^  or  file  common 
bail^  for  the  defendant^  and  proceed  thereon^  as  if  such  defendant  had 
"  entered  his  appearance^  or  filed  common  bail."  The  affidavit  required 
by  these  statutes  cannot  be  dispensed  with  * ;  nor  can  it  be  taken,  in  the 
King's  Bench,  before  a  commissioner  who  is  concerned  as  attorney  fior  the 
plaintiff:  but  in  the  Common  Pleas  it  is  otherwise^.  And  common  bail 
cannot  be  filed,  or  a  common  appearance  entered,  by  the  plaintiff,  till  the 
ninth  day  after  the  return  of  the  writ ;  the  defendant  having  all  the  aghUi 
to  file  or  enter  it  ^.  Common  bail  however  should  be  filed,  or  a  common  ap- 
pearance entered,  by  the  plaintiff  for  the  defendant,  of  the  term  in  which 
the  writ  is  returnable  ^ :  but  it  may  be  filed  or  entered  as  of  that  term,  in 
the  term  next  after  the  return  of  the  writ  %  or  before  the  quarto  ^poH 
of  the  first  return  of  the  following  term ;  it  being  holden  that  till  then, 
common  bail  may  be  filed,  or  an  appearance  entered,  as  of  the  preceding 
term  ^,  In  practice,  it  is  usual  for  the  plaintiff  to  file  common  bail,  or  enter  a 
common  appearance,  for  the  defendant,  according  to  the  statute,  at  anytime 
before  judgment  is  signed ;  though,  if  filed  or  entered  in  a  subsequent  term, 
it  must  be  filed  or  entered  as  of  the  term  in  which  the  writ  wasretumaUe. 
And  though  judgment  has  been  irregularly  signed,  without  fJing  commoa 
bail  for  the  defendant  according  to  the  statute,  till  after  the  term  sue* 
ceeding  that  in  which  the  writ  was  returnable,  and  after  the  judgment 
itself  has  been  entered  up,  yet  the  defendant,  having  given  a  cognovit,  k 
estopped  from  objecting  to  the  irregularity,  if  the  plaintiff  has  filed  com- 
When  defendant  mon  bail  nunc  pro  tunc,  before  the  time  of  making  the  objection  s.  If  the 
name.  ^^^°^^  defendant  be  sued  by  a  wrong  name,  and  do  not  appear,  the  plaintiff  can- 
not rectify  the  mistake,  by  appearing  for  him  in  his  right  name,  aooording 
to  the  statute  ^ :  nor  can  he  appear  for  him  in  the  name  by  which  he  is 
sued,  and  afterwards  declare  against  him  in  his  right  name  K  But,  in 
the  Common  Pleas,  if  the  writ  and  declaration  be  against  the  defendant 
in  his  right  name,  an  appearance  entered  for  him  by  the  plaintiff  accord- 
In  action  against  ing  to  the  Statute,  in  a  wrong  name,  may  be  amended  K  Where  the  • 
ants.  ~    plaintiff,  having  sued  out  a  writ  against  four  defendants,  for  aqmrate 

causes  of  action,  and  filed  separate  declarations  against  three  of  them  con^ 
ditionally,  and  given  three  separate  rules  to  plead,  afterwards  entered  i' 
common  appearance,  according  to  the  statute,  for  all  the  three  defendants, 
and  signed  three  separate  interlocutory  judgments  for  want  of  a  plea,  the 
court  of  King's  Bench  held  this  to  be  irregular :    For,  by  declaring  sepa- 

*  2  Moore,  462.  8  Taunt.  410.  S.  C.  ^  5  Durnf.  &  East,  65.  and  aee  6  Eait, 
»>  R.  E.  IS  Geo.  II.  reg.  J.  C.  P.                    S14.  2  Chit.  Rep.  87. 

""  Imp.  K.  B.  10  Ed.  167.     Pr.  Reg.  S2.  ■  7  Durnf.  &  East,  206. 

Imp.  C.  P.  7  Ed.  163.  *»  S  Durnf.  &  East,  611.  8New  Rep.  C 

^'Cas.  temp,   Hardw.   138.     Holmes  v.  P.  132.  11  East,  226.  aawtf.  lBos.&PaL  - 

Whiie^  Imp.  K.  B.  10  Ed.  165,  6.     6  East,  105.  amtra. 

314.  8  Chit.  Rep.  37.  3  Bam.  &  Cres.555.  *  10  East,  328.     11  East,  225.  and  tee  9V 

5  DowL  &  RyL  352.  S.  C.  Maule  &  Sel.  450. 

•  2  Durnf.  &  East,  719,  20.   7  DumC  &  ^  3  wils.  49. 
East,  206. 
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ntolj  f^puiut  tlie  three  defendants,  the  phdntiff  had  made  three  aeplulite 
cansesy  and  had  thereby  elected  to  proceed  separately  ;  and  by  the  practice  of 
the  ooiirt>  he  ought  to  have  entered  a  separate  appearance  for  each  of  them  ^ 

For  preventing  inconveniences  which  happened  to  plaintiff's,  by  the  de-  Note  of  appear- 
fendant's  omitting  to  file  common  boil,  according  to  the  ancient  usage  and  ^"^^^  ^^ 
eonrae  of  the  court,  there  is  an  old  rule  in  the  King's  Bench,  that  '^  all 
^  derks^  &c.  do  within  ten  days  after  the  end  of  every  term,  deliver  to  the 
aeooadny,  a  note  of  all  such  appearances  as  have  been  made  unto  them 
the  term  before,  and  by  whom  they  were  made,  so  that  the  person  ap« 
poiated  to  enter  the  bails  may  see  whether  they  are  filed  for  every  such 
appeamaee  or  not  K'  And  for  the  better  distinguishing  by  whom  com- 
bail  shall  have  been  filed,  it  is  ordered,  that  "  in  all  cases  where 
^  common  bail  shall  be  filed  by  the  plaintiff  for  the  defendant,  by  virtue 
*'  of  the  act,  these  words  shall  be  written  on  the  bail-piece,  viz.  'Jiled  ac» 
**  €ordimg  to  the  Hatute,'  or  words  to  the  like  effect^.*'  And  where  the 
phiotiff  files  common  bail  for  the  defendant,  on  any  day  between  the 
uamd  and  sixth  of  November,  and  he  is  in  other  respects  entitled  to  sign 
jndgmeatj  it  is  signed  as  on  the  day  preceding  the  essoin  day  of  Michael' 


d 

• 

It  ahoold  also  be  remembered,  that  by  the  statute  45  Geo.  III.  c.  124.  Appganncety 
§  3.  a  common  appearance  may  be  entered  by  the  plaintiff,  in  actions  45  |^^^  jji^  ^ 
sguast  inembers  of  die  house  of  commons,  if  the  defendants  do  not  ^^^ 
appear  at  the  return  of  the  summons,  or  within  eight  days  after  such  re- 
torn*.     And,  by  the  annual  mutiny  and  fnarine  acts ^  a  common  appear-  By  motiay  tn^ 
saoe  may  be  entered  by  the  plaintiff,  in  actions  against  volunteer  soldiers, 
«  marines.    Also,  by  the  statutes  43  Geo.  III.  c.  46^  §  2.  &  7  &  8  Geo.  On  tut  iS  Geo. 
nr.  e.  71*  i  2.  the  plaintiff  is  authorized  to  enter  a  common  appearance,  7  ^  sGeo.  IV. 
«  fife  oomm<m  bail,  for  tha  defendant,  after  money  has  been  deposited  in  c.  71.  §  2. 
Ae  sherifiT's  hands',  or  paid  into  couirt  ^,  on  those  statutes,  in  case  the 
ddeadaat  shall  not  duly  put  in  and  perfect  bail  in  the  action.     And,  by  On  sut  51  Geo. 
Aeststotea  61  Geo.  III.  c.  124.  §  2.  &  7  &  8  Geo.  IV.  c.  71.  §  5.  "ieG^tnr. 
if  tlie  defendant,  on  being  personally  served  with  the  summons  or  attach-  c.  71.  §  6. 
vieni  by  original,  do  not  appear  at  the  return  of  such  writ,  or  of  the 
'^strimgaSi  as  the  case  may  be,   or  within  eight  days  after  the  return 
thereof,  the  plaintifiT,  upon  affidavit  being  made  and  filed  in  the  proper 
caort,  of  the  personal  service  of  such  summons  or  attachment,  or  of  the 
^ae  eiecntion  of  sudi  distringas,  &c.  may  enter  a  common  appearance  for 
the  defiendant,  and  proceed  therecm,  as  if  he  had  himself  entered  his  ap- 

i 


'  5  Barn.  &  Aid.  89t.     1  Dowl.  &  Ryl.  Sli. 

*tt.8.a  • -rfnte,  120,  21. 

*R.  E.  1657.  «^.  2.  K.  B.  '  7  &  8  Geo.  IV.  c.  4.  §  180.  c.  6.  §  71, 

*E.M.  10  Geo.  11  rtg.  I.  K.  B.  2Str.  *  jtiUe,  228. 

ion.  Cu.  <M^  Baidvr.  207.  S.  C  ^  Post,  244. 

^5  Dnrni  &  East,  65.  and  lee  6  East,  *  Ante,  114. 
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Special  bail,  or         When  the  defendant  has  been  arrested^  and  discharged  out  of  costody> 
^    ^^  upon  giving  bail  to  the  sheriff  for  his  appearance  at  the  return  of  the  writy 

or  upon  depositing  with  the  sheriff  the  sum  for  which  he  was  arrested, 
together  with  10/.  in  addition  for  costs,  he  should  regularly  appear,  if  not 
surrendered  to  and  in  custody  of  the  sheriffs  and  put  in  and  perfect  specud 
bail  to  the  action,  or  bail  above:  so  called,  in  contradistinction  to  sheriff's' 
Paying  money     bail,  or  bail  belofv.   Or,  instead  of  putting  in  and  perfecting  special  bail; 
ireu^"'^"al      *^®  defendant  may,  under  the  statute  7  &8  Geo.   IV.   c.  7i-  deposit 
VaiL  and  pay  into  court  the  sum  indorsed  upon  the  writ,  together  with  an  addi- 

tional sum,  as  a  security  for  costs,  to  abide  the  event  of  the  suit.     By  the 
above  statute  ^  reciting  that  by  an  act  passed  in  the  43d  year  of  the  reign 
of  his  late  majesty  S  persons  arrested  upon  mesjie  process  weseenaUed^  iin 
lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  his  hands  die  sum  indonect 
upon  the  writ,  together  with  ten  pounds  in  addition,  to  anawer  the  costs' 
which  might  accrue  up  to  the  time  of  the  return,  of  the  writ,  and  also  audi 
further  sum,  if  any,  as  should  have  been  paid  for  the  king's  fine  upon  anyj 
original  writ,  and  should  thereupon  be  discharged  firom  such  arrest ;  and 
that  it  was  expedient  to  extend  the  provisions  of  the  said  act,  and  to  enaUe 
persons  who  have  been  arrested,  to  deposit  or  pay  into  the  court  in  which 
•  the  writ  shall  be  returnable,  the  sum  indorsed  upon  the  writ,  together  with 
an  additional  sum  as  a  security  for  costs,  to  abide  the  event  of  the  soity 
instead  of  putting  in  and  perfecting  bail  in  the  said  action ;  it  was  enacted, 
Defendant  hav-    that  "  in  all  cases  in  which  any  defendant  shall  have  been  discharged  from- 
mon^^wltfi  she-  "  arrest,  upon  making  such  deposit  as  was  required  by  the  said  recited  ac^ 
rifi;  may,  instead  '^  and  the  sum  SO  deposited  shall  have  been  paid  into  court,  it  shall  be  lanw. 
special  bail,  aU     '^  ^^  ^^^  ^^^^  defendant,  instead  of  putting  in  and  perfecting  special  baili 
ten^Tt^  *°      "  in  the  action,  according  to  the  course  and  practice  of  the  court,  tp  aUow. 
court.  "  the  sum  so  deposited  with  the  sheriff,  and  by  him  paid  into  court  as 

aforesaid,  together  with  the  additional  sum  of  ten  pounds,  to 
court  by  such  defendant,  as  a  further  security  for  the  costs  of  the 
Or,  if  he  remain  ''  to  remain  in  the  court,  to  abide  the  event  of  the  suit :  And  in  all 
Jrive*ban  to  the     "  where  any  defendant  shall  have  been  arrested  and  given  bail: to  the  she* 
sherifli;  may  pay    "  riff,  or  shall  have  been  arrested  and  remain  in  custody,  it  shall  be  lawfU 

the  debt  into  rri  '        t  ^  f     i 

court,  with  "  for  such  last  mentioned  defendant,  instead  of  putting  in  and  perfeoting 

twenty  pounds,     u  ^^^  |,aU,  to  deposit  and  pay  into  the  said  court,  the  sum  indoiyed'oo 

to  answer  costs,  *■  ^  .  '— -i*-*'— 

and  file  common   "  the  writ,  together  with  the  amount  of  the  king's  fine,  if  any,  upoo.  tin 

"  original  writ,  and  the  further  sum  of  twenly  pounds  as  a  secoritf  fat 
"  the  costs  of  the  action,  there  to  remain,  to  abide  the  event  of  thesoilij 
"  and  thereupon  the  said  defendant  may,  and  he  is  thereby  required,  tfl 
"  enter  a  common  appearance,  or  file  common  bail  in  the  action,  within 
such  time  as  he  would  have  been  required  to  have  put  in  and  perfected 
special  bail  in  the  action,  according  to  the  course  of  the  said  cou^;  Of 
'^  in  defJEiult  thereof,  the  plaintiff  in  the  action  is  thereby  empognrsfed  to 
enter  such  common  appearance^  or  file  common  bail,  for.t^LOM^  dfted- 
ant;  and  the  cause  may  proceed,  as  if  the.  defendant  .had  patrin  and 

•  6  Dumf.  &  East,  763.     7  Durnf.  &  *  §  2. 

East,  188.  jtnUr  886,  &c.        .  «  43  Geo.  III.  c  46.  §  8.  ^liKc,8S7,  ft& 
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^erftcted  tpecial  bail :  And  in  case  judgment  in  the  laid  action  shall  be  PUuntifi;  obuin- 
given  for  die  plaintiff,  he  shall  be  entitled,  by  order  of  the  court,  upon  |lj,^i"^7^ 
modon  made  for  that  purpose,  to  receive  the  said  money  so  remaining  ceive  money  out 
in,  or  so  deposited  or  paid  into  the  court  as  aforesaid,  or  so  much  thereof 
•8  will  be  snfficient  to  satisfy  the  sum  recovered  by  the  judgment,  and 
the  costs  of  the  application :  and  if  judgment  be  given  in  the  said  actioA  Or  if  judgment 
''  for  tlie  defendant,  or  the  plaintiff  discontinue  his  suit,  or  be  otherwise  fcndiL^te  u" 
"  barred^  or  in  case  the  sum  deposited  and  paid  into  court  be  mose  than  *^^^,  ^  rep«<^ 
"  suAcient  to  satisfy  the  plaintiff,  the  said  money  so  deposited  or  paid  into 
''  e&aii,  0t  80  mudi  thereof  as  shall  remain,  shall,  by  order  of  the  court, 
"  Qpeo  motion  to  be  made  for  that  purpose,  be  repaid  to  such  defendant. 

"  Proyided  always,  that  it  shall  and  may  be  lawful  for  the  said  defendant.  Defendant  may 
"  who  hath  made  his  election  to  make  such  deposit  and  payment  as  afore-  ^^^^^ 
"  mad,  at  any  time  in  the  progress  of  the  cause,  before  issue  joined  in  law  upon  perfecting 
^'  er  het,  or  final  or  interlocutory  judgment  signed,  to  receive  the  same  ^^^ 
**  out  of  ooort,  by  order  of  the  said  court,  upon  putting  in  and  perfecting 
**  Mfedal  bail  in  the  cause,  and  payment  of  such  costs  to  the  plaintiff  as 
^  te  nid  eoort  shall  direct.   Provided  also,  that  it  shall  and  may  be  law-  Or,  after  perfect- 
'^  fbl  for  any  defendant  who  shall  have  put  in  and  perfected  special  bail  in  J^fy'UJS^*  ^ 
"  any  cau8e>  upon  motion  to  the  court  in  which  the  action  is  brought,  if  posit  and  pay- 
''  the  oonrt  shall  so  think  fit,  to  deposit  and  pay  into  court,  the  sum  which  common  bail 
"  would  have  been  deposited  and  paid,  in  case  the  defendant  had  originally 
"  deeted  so  to  do,  tc^ether  with  such  further  sum,  to  answer  the  costs,  as 
"  tke  ooort  may  direct,  to  abide  the  event  of  the  said  suit,  and  to  be  dis- 
^  posed  of  in  manner  aforesaid ;  and  thereupon  it  shall  be  lawful  for  the 
"  aid  court  to  direct  a  common  appearance  to  be  entered,  or  common  bail 
**  to  be  filed  for  the  defendant,  and  an  exonereiur  to  be  entered  upon  the 
''  biQ  piece  in  the  said  cause."   It  is  remarkable,  that  in  a  case  long  prior 
to  the  above  statute,  the  court  of  Common  Pleas  permitted  a  defendant, 
iitoid  of  giving  bail,  to  pay  into  court  a  sum  sufficient  to  cover  the  debt 
iad  (Doata,  in  order  to  abide  the  event  of  the  cause  *. 

Special  bail  are  two  or  more  real  and  responsible  persons,  who  undertake  Number  of  per- 
gnerally,  or  in  a  sum  certain,  that  if  the  defendant  be  convicted,  he  shall  Xwe^  tote  ^ 
vdsfy  the  plaintiff,  or  render  himself  to  the  custody  of  the  marshal  of  the  bail. 
Eing^s  Bencji,  or  warden  of  the  Fleet  prison.  One  bail  is  not  deemed  suf- 
ficient, evefl  for  the  purpose  of  rendering  the  defendant  ^ ;  but  there  must 
k /mo  bail  at  least,  and  in  general  there  are  two  only:  though,  in  the 
King's  Bench S  and  Exchequer'*,  where  the  debt  is  large,  the  court  will 
tDow  three  or  four  persons  to  become  bail,  in  differe;nt  sums,  amounting 
altogether  to  the  requisite  sum.   In  the  Common  Pleas,  however,  it  is  said 
4at  notice  given  to  justify  three  bail  is  irregular  • :    And,  in  the  Exche- 
^,  if  more  than  two  persons  are  meant  to  be  bail  to  a  large  amount, 

*  1  Tmit  466.  Jenkin,  cited  in  Forrest,  188.     1  Chit  Rep. 

^1^-— 60.  1  Chit  Rep.  602.  mno^.         601. 


'  Lom,  £6. 268.    Smith  v.   Trinder,  H.  *»  Forrest,  188.  Wightw.  110. 

"^ Geo.  IIL  K.  B.    1  SeL  Pr.  1  Ed.  169.  *  2Blac.  Rep.  1128.and  acel  Chit.  Rep. 

^  C\ir.  M.  89  Geo.  UL  K.  B.    Miner  v.      601,  8.  (a). 


246 


OF   SPECIAL   BAIL. 


leave  should  be  first  staked  of  the  court  to  permit  tHem  to  justify;  for  thej 
will  not  be  allowed  to  do  so^  on  motion  merely  in  the  ordinary  course  ^    In 
cases  of  felony^  it  is  said  to  be  an  invariable  rule  to  require  Jour  \ml,  in 
order  to  discharge  a  prisoner  on  a  habeas  corpus  \ 
By  whom  put  in.       Special  bail  may  be  put  in  by  the  defendant,  or  by  his  attorney,  in  pur^ 

suancc  of  his  undertaking ;  or  by  the  sheriff  ^  or  his  bail  ^,  for  their  own 
indemnity:  And  the  sheriff,  or  his  bail,  may  put  in  or  justify  bail  above, 
by  their  own  attorney  ® :    In  practice  however  it  is  usual  for  the  attorney, 
employed  by  the  sheriff  or  his  bail  to  put  in  and  justify  bail  above,  to 
describe  himself  as  the  defendant's  attorney  in  the  notice,  though  he  be  not 
actually  employed  by  the  defendant '.    It  is  no  objection  to  bail,  that  they 
were  put  in  by  an  uncertificated  attorney  s :  Nor  does  it  seem  to  be  a 
ground  for  an  attachment  against  the  sheriff,  that  bail  had  been  put  in  by 
a  new  attorney,  without  an  order  for  the  former  attorney  being  dianged^. 
But  where  two  notices  are  given  by  different  attomies,  one  on  behalf  of 
the  defendant,  and  the  other  for  the  sheriff,  of  two  different  sets  of  bail, 
^nd  the  bail  put  in  for  the  sheriff  have  already  justified,  the  defendant  i 
entitled  to  have  his  bail  justified,  and  allowed  K  If  a  defendant  be 
by  process  of  the  King's  Bench,  and  removed  by  habeas  corpus  to  thi 
Common  Pleas,  he  may  put  in  and  justify  bail  in  either  court  \ 

The  general  qualification  of  bail  above  is,  that  they  should  be 
keepers,  or  freeholders^ ;  and,  except  where  there  are  more  than  two  bsSj 
that  they  are  respectively  worth  double  the  amount  of  the  sum  sworn  ^,«^ 
or  one  thousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand  poundm  *», 
after  payment  of  all  their  debts.    A  person  resident  in  England  has  been 
admitted  to  be  bail,  in  respect  of  mortgage  money  secured  on  an  estate  in 
Ireland  "  :  and,  in  the  Common  Pleas,  it  seems  that  the  court  will  pemut 
the  bail  to  justify  as  tenant  by  the  curtesy  of  lands  in  the  Isle  cf  Man^ 
without  an  affidavit  or  other  evidence  that  the  law  of  tenancy  by  the  cur- 
tesy prevails  there  °.  But  a  copyhold  estate  of  the  bail,  in  right  of  his  wife, 
is  not  sufficient  to  qualify  him  to  become  bail  p.    And  though  it  has 


General  qualifl- 
callon  of  InuI. 


•  IS  Price,  448.  And  aee  further,  as  to 
special  kail  to  the  action,  and  the  mode  of 
putting  in,  excepting  to,  and  Justifying  tlic 
same,  Petersd.  Part  I.  Chap.  VII.  VIII.  IX. 

^  6  Dowl.  &  Rvl.  154. 

*=  Peake's  Cas.  AT.  PW.  3  Ed.  226.  I 
Chit.  Rep.  81.  829.  5  Price,  558.  but  see  8 
Moore,  S08.  1  Bing.  S67.  S.  C. 

^  2  Str.  876.  7  Taunt.  47.  2  Marsh.  866. 
S.  C.  1  Chit.  Rep.  81.  2  Bam.  &  Aid.  604. 
1  Chit  Rep.  S29.  S.  C.  And  see  1  Stark. 
Nl,  Prt.  190.  as  to  the  liabiUty  of  the  bail  in 
such  case^  to  the  defendant's  attorney,  for  the 
general  expenses  of  the  suit. 

•  7  TaunU  48.  2  Marsh.  366,  6.  S.  C. 
1  Chit.  Rep.  81.  2  Barn.  &  Aid.  604.  1 
Chit.  Rep.  329.  S.  C.  5  Price,  568.  aud  iee 


1  Ken.  376.  7  Dowl.  &  Ryl  259. 

'  Per  Bayletfy  J.  after  consulting  the '. 
ter,  7  DowU  &  Ryl.  261. 

«  2  Chit.  Rep.  98.  ante^  11, 

^  I(L  76.  but  see  id,  87.  93. 

*  1  Chit.  Rep.  81.  and  see  7  Dowl  &RyI«^ 
259. 

k  1  Bos.&Pul.S)l. 

1  8  Taunt  146. 

"  PoU,  251. 

"  Per  Citr.  M.  42  Geo.  III.  K.  B.but 
1  SeL  Pr.  2  Ed.  161.  where  it  U  said, 
property  in  Scotland  is  not  sufficient,  1 
it  is  not  liable  to  the  process  of  our  courts.' 

*>  8  Taunt  148. 

P  2  Chit  Rep.  97. 
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Ibeir  clerki,  &c 


ruled  in  the  bail  court,  that  long  beneficial  leases,  at  small  rents,  are  suffi- 
cient to  entitle  bail  to  justify  %  yet  this  point  does  not  seem  to  be  settled^. 

A  peer  of  the  realm  ^  or  member  of  the  house  of  commons  ^,  is  not   Persons  not  al- 
allowed  to  be  bail,  as  not  being  liable  to  the  ordinary  process  of  the  court.    °^    ^^ 
And  a  servant  in  the  King's  household,  liable  to  be  called  upon  to  attend  bers  of  the  house 
the  person  of  his  majesty,  cannot  justify  as  bail ;  for  his  person  cannot  be  **^  commons, 
taken  in  execution  *.     It  is  also  a  rule  in  both  courts,  that  **  no  attorney  Attornies,  and 
shall  be  bail,  in  any  action  or  suit  depending  therein  ^."    This  rule,  which 
was  calculated  for  the  benefit  of  attomies,  and  intended  to  protect  them 
against  the  importunity  of  their  clients,  has  been  extended  to  their  clerks'. 
And,  in  the  King's  Bench,  a  conveyancer,  engaged  in  partnership  with  an 
attorney  of  this  court,  and  sharing  the  general  profits  of  the  business  of  the 
office,  though  he  did  not  himself  practise  as  an  attorney,  was  not  allowed 
to  jasdfy  as  bail  \     But  the  sixtif  sworn  clerks,  of  the  six  clerks  in  Ckan^ 
eery,  do  not  come  within  the  operation  of  the  rule,  which  prohibits  aUoT" 
met  from  being  bail  K     And  an  attorney,  or  his  clerk,  may  be  put  in  as 
bdl^  though  he  cannot  justify^  ;  and  if  not  excepted  to,  he  is  liable  to  be 
sued  on  his  recognizance  K    So,  he  has  been  allowed  to  become  bail,  in 
crder  to  surrender  the  defendant  immediately,  without  justification  ™. 
U  also  a  rule,  founded  on  principles  of  prudent  jealousy,  that  '*  no  sheriff's 
officer,  bailiff,  or  other  person  concerned  in  the  execution  of  process,  shall, 
in  either  court,  be  permitted  to  be  bail,  in  any  action  or  suit  depending 
therein^ :"  which  latter  rule  has  been  applied  to  the  keeper  of  the  Poultry 
Gompter  S  a  turnkey  of  the  King's  Bench  prison  p,  and  marshalsea  court 
Offfioers  ^     Bankrupts,  who  have  not  obtained  their  certificates,  are  not  al- 
loiwed  to  be  bail,  for  want  of  property ' ;  or  such  as  have  been  twice  bank- 
Tupts^  and  not  paid  Jijleen  shillings  in  the  pound  under  the  second  com- 
miission  ■ :  And  for  the  same  reason,  insolvent  debtors,  discharged  under  In*ol^cnt  debt- 
sany  of  the  general  insolvent  acts  S  are  disqualified  from  being  bail;  as  their 
^Titnre  effects  are  liable  under  these  acts.     Though  if  a  person  who,  by  the  Consequence  of 


It    Sheriff's  officers, 
&c 


Bankrupts. 


*  8  Chit.  Rep.  96.  per  Baylfy^  J. 

'  2  Marsh.  238.  and  see  1  DowL  &  RyL 
1%. 
'  4  Taunt  249.  I  Dowl.  &  RyL  126. 

*  1  DowL  &  RyL  127.  n. 

'  R.  M.  16&4.  $  1.  R.  M.  14  Geo.  II. 
*<;?.  1.  K.  B.  R.  T.  24  Eliz.  §  8.  R.  M. 
^654.  51.  R.  M.  6  Geo.  II.  rtg.  6.  C.  P. 
1  Chit.  Rqp.  8. 

*  Cowp.  828.  Doug.  466.  Moion  v. 
<^9tiwff,  T.  26  Geo.  III.  K.  B.  2  East,  182. 
^  see  1  H.  Blac.  76.    2  U.  Blac.  349.    I 

W  &  PoL  856.    2  Bos.  &  PuL  49.  564. 

I  Taunt.  162.  164.  C.  P.    3  Price,  263.  m 

^  1  Dowi  &  RyL  9. 

» 8  CbiL  Rep.  77^ 

^  I  Cliit.  Rep.  714.  (a). 


«/(/.714,  16. 

"  Per  Cur,  M.  42  Geo.  III.  K.  B.  2  BUc. 
Bep.  II 80.  7  Moore,  403.  C.  P.  and  see  I 
Chiu  Rep.  714.  (a),  where  an  attorney  who 
had  not  practised  for  six  years,  was  allowed  to 
justify  as  baiL 

■  R.  M.  14  Geo.  II.  re^,  2.  K.  B.  2  Str. 
890.  I  BamonL  K.  B.  417.  Lofil,  153.  VL 
M.  6  Geo.  II.  reg,  7.  C.  P.  2  Blac.  Rep. 
799.  2  Bos.  &  Pul.  150.  Id.  (a). 

*»  Doug.  466. 

»•  5  Moore,  72.  2  Brod.  &  Bing.  359.  S.C. 

"  Per  Cur.  T.  18  Geo.  III.  K.  B. 

'  1  Chit  Rep.  9. 

*  ^f<mntain  v.  Wilkms,  M.  21  Geo.  III. 
K.  B.  1  Chit  Rep.  293. 

t  53  Geo.  III.  c.  102.  (1  Chit  Rep.  9. 
and  see  id  143.)  1  Geo.  IV.  c.  119.  7 
Geo.  IV.  c.  57. 
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putting  in  bad 
bail,  if  not  ex- 
cepted to. 


Ball  above,  when 
in  general  put 
in. 


Time  for  putting 
in,  in  K.  B. 


In  C.  P. 


rules  of  the  courts  is  not  permitted  to  become  bail^  be  put  into  the  bfiiV 
piece^  and  not  excepted  to^  the  plaintiff,  in  the  King's  Bench,  caiinot  take 
an  assignment  of  the  bail  bond,  and  proceed  upon  it,  as  if  no  bail  had  been 
put  in  *.  But,  in  the  Common  Pleas,  if  an  attorney  be  put  in  as  bail,  eve* 
though  another  person  be  afterwards  added  in  his  stead  ^,  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail  bond,  or  pro- 
ceed against  the  sheriff  <= :  If  the  plaintiff,  however,  except  to  the  added 
bail,  who  thereupon  justifies  without  opposition,  the  court  will  not  set  aside 
the  rule  of  allowance  ^.  And  if  added  bail  be  excepted  to,  on  the  gronnd 
that  the  original  bail  were  attornies'  clerks,  the  court  will  give  tinie  to  pal 
in  and  justify  fresh  bail  ^ 

Bail  above  are  in  general  put  in,  at  or  within  a  certain  nujuber  of  days 
after  the  return  of  the  writ ;  but  they  may  be  put  in  before,  ftr  tibe  por- 
pose  of  surrendering  the  defendant':  and,  after  the  return  of  the  Writ* 
they  may  be  put  in  at  any  time  pending  the  action,  and  even  after  Tcrt 
diet  s  or  final  judgment,  and  before  the  defendant  is  charged  in  execntiea^ 
Where  a  verdict  has  been  found  for  the  plaintiff,  in  a  larger  som  than  in  the 
judge's  order  to  hold  to  bail,  the  defendant,  in  order  to  obtain  his  dischaigc 
out  of  custody,  must  justify  bail  in  such  larger  sum  ;  unless  a  role  hai 
been  made  absolute  for  a  new  trial,  in  which  case  it  is  sufficient  for  tU 
bail  to  justify  in  the  smaller  sum  ^  And,  after  final  judgment  has  boeo 
signed,  the  defendant's  bail  may  put  in  fresh  bail,  for  the  purpose  of  ren- 
dering him  ^. 

'  In  the  King's  Bench,  if  the  defendant  be  arrested  in  LondoB  or  Middle* 
seXy  special  bail  should  be  put  in  within  four  days  exclusive,  or,  if  in  any 
other  county,  within  six  days  after  the  return  of  the  process  \  or  quoHo 
die  post  by  original  ™:  And  if  either  the  fourth  or  sixth  day  fall  <m  a  Swt-' 
day,  the  defendant  has  aU  the  Monday  following  to  put  in  bail ''.  Bat, 
excepting  Sunday,  bail  above  may  be  put  in  on  a  dies  non  Jutidicus,  as  oo 
the  second  of  February,  which  is  considered  as  a  day  for  such  business  aa 
is  transacted  at  a  judge's  chambers  °.  In  the  Common  Pleas,  on  process 
returnable  Xh^Jirst  return  of  the  term,  special  bail  should  be  put  in  with* 
in  four  days,  in  London  or  Middlesex,  or,  in  any  other  city  or  coontyj 


*  T/tonuon  y.  Roubell,  £.  22  Geo.  III. 
K.  B.  cited  in  Doug.  466.  2  East,  181.  1 
Chit.  Rep.  713.  accord,  and  see  ie^  714.  (a). 

*>  Jackson  v.  Hillas,  E.  46  Geo.  III.  C.  P. 
1  Taunt.  162. 

"^  1  Bos.  &  Pul.  356.  2  Bos.  &  Pul  564. 

1  Taunt.  162.  164. 
^  1  Taunt.  162. 

•  3  Moore,  240. 

f  8  Durnf.  &  East,  456.    Barnes,  81.  88. 
9  Moore,  656.  2  Bing.  271.  S.  C. 
«  2  Chit.  Rep.  72. 
^  HiU  V.  Slanion,  H.  65  Geo.  III.  K.  B. 

2  Chit.  Rep.  73.     2  Marsh.  374.  but  see 
Barnes,  {^, 


*  2  Chit.  Rep.  72. 

k/d.74. 

1  R.  M.  8  Ann.  i^.  1.  K.  B.  Fome 
ruk,  £.  11  W.  III.  n^.  2.  K.  B. 

*"  4  Durnf.  &  East,  877.  but  see  8  Ban 
&  Cres.  626.  4  DowL  &  RyL  160.  &  C 
wherein  the  court  were  of  opinion,  tliat  Um 
bail  bond  was  forfeited,  by  not  putting  in  bti 
on  the  quarto  die  post;  and  thai  the  otke 
four  or  dx  days  were  allowed  mendy  ei 
gratiL 

°  R.  M.  8  Ann.  1.  (6).  K.  B.  8  Str.788 
914. 

"^  5  Durnf.  &  East,  170. 
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of  tbe  jmoeW,  ^xcUuwe  of  the  day  on  whidi  it  k  returnaUe :  but  on 

process  jretunialile  tk^e  second,  or  any  other  sabsequent  retvm  of  the  tcnn, 

tipecUL  fasil  dhould  be  put  in  wi^a  four  day8>  in  Lotuimt  or  Middleaex  \ 

QT,  in  any  other  city  or  county^  within  eight  days  esdMuive  afiter  the  return 

of  the  proee88>  or  day  on  whidi  it  is  actually  made  returnable  ^.    And  in  Further  tiineu 

either  court,  if  any  fiirther  time  be  required  ^nr  putting  in  bail,  it  may  be 

dilaised  by  taking  out  a  summons  for  that  purpose ;  and  the  judge  will 

make  an  ooder>  upon  the  terms  of  putting  the  plaintiff  in  the  same  slate 

f»  he  would  have  been  in>  if  bail  had  been  put  in  in  due  time.    In  the  In  Exchequer. 

Exchequer,  it  aeems>  the  defendant  is  allowed  only  ikree  days  after  die  re* 

tnm  day  of  the  writ,  to  put  in  baiH. 

Be&ra  the  statute  4  &  5  W.  &  M.  c.  4  special  bail  could  only  have  Before  whom 
Inea  put  in  beAxe  a  judge  in  town*  But  this  practice  being  fimnd  pn>-  ^ 
ihctife  of  great  expense  and  inoonvenimoe,  it  was  enacted  by  iSbB 
abore  statute*,  that  ''the  chief  justice,  and  other  the  justices  of  the 
"  osurt  of  King's  Bench  £9r  the  time  being,  or  any  two  of  them,  whereof 
'*  the  diief  justice  £ar  the  time  being  to  be  one,  and  the  chief  justice  of 
"  the  oomt  of  Common  Pleas,  and  other  the  justices  there  for  the  time 
**  hmg,  or  any  two  of  them,  whereof  the  chief  justice  of  the  same  court 
'*  to  be  one,  and  also  the  chief  banm  and  barons  of  the  degree  of  the  quoif, 
^'  of  the  court  of  Exchequer  for  the  time  being,  or  any  two  of  them, 
*'  whereof  the  chief  baron  for  the  time  being  to  be  one,  shall  or  may,  by 
"  one  w  m<Nre  commission  '  or  commissions,  under  the  several  seals  of  the 
"  mi  respective  courts,  from  time  to  time,  as  need  shall  require,  em- 
"  power  such  and  so  many  persons,  other  than  common  attomies  and  so^ 
"  lidtiNr^  as  they  shall  think  fit  and  necessary,  in  all  and  every  the 
**  several  shires  and  counties  within  the  kingdom  of  England,  dominion 
''  of  Wales,  and  town  of  Berwick  upon  Tweed,  to  take  and  receive  all  and 
**  every  such  recognizance  or  recognixanees  of  bail  or  bails,  as  any  person 
**  or  persons  shall  be  willing  or  desirous  to  acknowledge  or  make  before 
''  any  of  the  persons  so  empowered,  in  any  action  or  suit  depending  in 
"  tlie  said  respective  courts,  in  such  manner  and  form,  and  by  such  r&* 
"  cognizance  or  bail-piece,  as  the  justices  or  barons  of  the  said  respective 
''  courts  have  used  to  take  the  same :  which  said  recognisance  or  recog- 
"  niiancea  of  bail  or  bail-piece,  so  taken  as  aforesaid,  shall  be  transmitted 
*'  to  tome  or  one  of  the  justices  or  barons  of  the  said  respective  courts ; 
"  who,  upon  affidavit  made  of  the  due  taking  of  the  recognisance  of  such 
**  bail  or  bail-piece,  by  some  credible  person  present  at  the  taking  thereof 
''  shall  receive  the  same,  upon  payment  of  the  usual  fees ;  which  recog- 
"  Qisance  «f  bail  or  bail-piece,  so  taken  and  transmitted,  shall  be  of  the 
''  like  effect,  as  if  the  same  were  taken  de  bene  esse,  before  any  of  the 

"8H.BlM.S7e.  M  Price,  104.  (o). 

\Wiiigv.  Girdler,  T.  S6  Geo.  IIL  Imp.  *  §  I. 

C  P.  4  Ed.  196,  7.  '  This  commission  is  subject  to  the  stamp 

'  R.  T.  SQ  Geo.  UL  a  P.    Imp.  C.  P.  duty  of  10*.  by  stat  65  Geo.  IIL  c  164, 

7  £a.  110,^11.  ISO,  so.  137,  8.  Sched,  Part  II.  §  III. 
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said  justices  and  barons :  for  the  taking  of  which  recognizance^  the  per- 
son empowered  shall  receive  only  the  sum  or  fee  of  tn>o  shillings,  and  no 
more."  But>  in  the  Exchequer,  it  has  been  holden,  that  a  commissionei 
is  not  confined  to  that  sum,  if  he  have  been  put  to  expense  by  travellingj 
or  have  taken  extraordinary  trouble,  at  the  instance  of  the  parties,  to  effect 
the  taking  of  the  recc^nizance,  or  where  there  are  other  circumstances  in 
the  case,  which  afford  reasonable  ground  for  a  further  charge  *.  And  *^  any 
judge  of  assize,  in  his  circuit,  shall  and  may  take  and  receive  all  and 
every  such  recognizance  and  recognizances  of  bail  or  bails,  as  any  per- 
son shall  be  willing  and  desirous  to  make  and  acknowledge  before  him  j 
which  being  transmitted  in  like  manner,  shall,  without  oath,  be  received  ia 
manner  as  aforesaid,  upon  payment  of  the  usual  fees  ^."  Since  the  making 
of  the  above  statute,  special  bail  may  be  put  in  before  a  judge  in  town,  a 
commissioner  in  the  country,  or  a  judge  of  assize  in  his  circuit.  And  one 
of  the  bail  may  be  taken  by  affidavit,  before  a  commissioner  in  the  comitry, 
and  the  other  before  a  judge  in  town  ^. 
How  put  in,  be-  In  the  King's  Bench,  special  bail  are  put  in,  before  a  judge  in  town,  a.- 
^wnin^B      ^^^  chambers ;  and,  in  actions  by  bill,  their  recognizance  is  taken  by  tk- 

judge's  clerk,  or  a  baU'piece^,  made  out  by  the  defendant's  attorney 
stating  the  term,  the  county  into  which  the  writ  issued  ®,  and  the  namet 
of  the  parties,  together  with  the  names  and  additions  of  the  bail,  and  tie 
sum  sworn  to.  In  actions  by  original,  in  the  King's  Bench,  special  bafl 
are  put  in  before  a  judge  in  town,  with  the  Jilacer  or  his  derk,  who  enten 
it  of  the  county  into  which  the  capias  issued  ' ;  the  defendant's  attorney 
first  making  out  and  delivering  to  him  a  note  in  writing,  answering  to  the 
bail-piece  by  bill  s :  and  bail  must  likewise  be  put  in  in  that  county,  on  a 
testatum  capias  K  But  where  the  defendant  had  been  arrested  on  a  testalmn 
capias  from  Middlesex  to  Kent,  and  bail  was  put  in  in  the  latter  county, 
Kent  being  inserted  in  the  bail-piece,  but  in  the  margin  these  words,  ^*  Tes^ 
latum  from  Middlesex,"  the  court  held,  that  the  notice  in  the  margin  made 
it  regular  K  And  where  the  defendant,  by  mistake,  put  in  bail  in  the 
Common  Pleas,  to  an  action  in  the  King's  Bench,  and  thereby  misled 
the  plaintiff,  who  declared  without  discovering  the  mistake,  the  oomt 
ordered  the  defendant  to  rectify  the  same,  by  putting  in  and  peHecting 
Form  of  recog-  bail  in  the  King's  Bench,  of  the  proper  term  ^.  The  recognizance  of  bail 
,  nce»  oy  ^y.  ^^^^  ^  ^|j^  King's  Bench,  if  taken  before  judgment,  is  general  \  that  if 
the  defendant  be  condemned  in  the  action,  he  shall  satisfy  the  costs  and 
condemnation  money,  or  render  himself  to  the  custody  of  the  marshal;  ob 
that  the  bail  will  pay  the  costs  and  condemnation  money  for  him  ^  :  Ana 

"  5  Price,  2.  ^  1  Bast,  60S.    2  Bet.  &  PuL  51S. 

^  §  S.  Moore,  76.  and  see  Bamei,  68.    R.  H.  SB 

*  2  Chit  Rep.  90.  Geo.  III.  C.  P. 

«>  Append.  Chap.  XII.  §  6,  6.  >  3  Maule  &  SeL  532, 

'  7  Dumf.  &  East,  96.  ^  Boyce  v.  RuU,  T.  22  Geo.  IIL  K.  "^ 

'  1  Chit.  Rep.  237.  i  2  BulsL  232.  Cro.  Jac  440. 646.   Or^ 

«  Trye,  67,  8.    Append.  Chap.  XII.  §  7.  Car.  48}.  2  Salk.  664^ 

And  for  the  filacer's  entry  of  special  btil  by  *"  Append.  Chap.  XIL  $  12. 

original,  in  K.  B.  seeicf.  §  8. 
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the  boil-pieoe  is  left  at  the  judge's  chambers,  until  the  bail  are  perfected. 

By  original,  the  recognizance  is  taken  in  a  penalty  or  sum  certain^  being  By  origioaL 

double  the  amount  of  the  sum  sworn  to  %  or  one  thousand  pounds  beyond 

that  8um>  if  it  exceed  one  thousand  pounds  ^ :  And  where  bail  is  put  in 

qfler  judgment^  the  recognizance  is  taken  in  double  the  amount  of  the  sum 

recovered  ^ 

In  the  Common  Pleas,  ball  should  be  put  in  with  the  Jilacer  of  the  How  put  in,  b». 
«(mnty  into  which  the  capiat  issued  ^,  who  attends  to  take  them  at  the  toipnumcTR 
judge's  chambers ;  and,  on  being  furnished  with  an  abstract  of  the  writ^ 
and  the  names  and  additions  of  the  bail  *,  he  will  make  an  entry  thereof 
in  a  book  kept  for  that  purpose '':  or  bail  may  be  taken  in  the  absence  of 
the  filacer,  upon  bringing  a  true  abstract  of  the  writ  on  parchment  <,  in 
hnsk  of  a  bail-piece  ^.    The  entry  of  bail  in  the  filacer's  book  is  of  the 
term  generally,   which  of   course  relates  to  the    first   day  of  it;   and 
tlierefore^  in  an  action  om  a  bail  bond,  if  the  issue  depend  on  the  date  of 
the  appearance,  the  court,  upon  an  application  by  the  plaintiff,  will  order 
the  day  of  appearance  to  be  entered  in  the  filacer's  book  ;  although  issue 
his  been  already  joined  on  the  plea  of  comperuit  ad  diem  K     Formerly,  the  'Recogmcance 
defendant,  in  the  Common  Pleas,  might  have  entered  into  the  recognizance  ^^°^ 
of  bail  himself;  and  in  that  case  he  was  bound  in  double  the  sum  sworn 
to,  and  each  of  the  bail  in  the  single  sum  only  ^ ;  but  now,  by  a  late  rule ', 
^  in  all  actions  requiring  bail,  the  defendant  shall  not  be  permitted  to  en- 
ter into  the  recognizance ;  but  the  bail  shall  each  of  them  enter  into  a  re- 
cognizance, in  double  the  sum  sworn  to,  or,  by  a  subsequent  rule ",  one 
iAousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds.     In  In  Exchequer. 
Hie  Exchequer,  there  is  a  similar  rule  ° :  And,  in  that  court,  the  form  of  a 
''ccognizance  of  bail  after  judgment,  and  before  the  defendant  has  been 
ohaiged  in  execution,  is  to  render  him  to  the  prison  of  the  Fleel,  on  or 
before  the  fourth  day  of  the  next  following  term  ^. 

Before  a  commissioner  in  the  country,  a  bail-piece  is  made  out  in  the  How  put  in, 
king's  Beuch  p,  Vhether  the  action  be  by  hiU  or  original,  and  the  recqg-  ,j^^  1^™un- 
nisance  taken  thereon,  in  the  same  manner  as  in  town,  where  the  action  ^• 
^  by  bill  4.     In  the  Common  Pleas,  the  recognizance  is  taken  on  a  bail- 
peoe ',  in  a  sum  certain  ■ :    And  where  the  defendant  had  been  arrest- 
^  in  the  county  palatine  of  Lancaster,  upon  a  testatum  capias  from 


*Tiye.  1«1,  2. 

^  R.  M.  51  Geo.  III.  K.  B.  13  East,  62. 

^  HiUx.  Stanton,  H.  55  Geo.  III.  K.  B. 

^  Chit  Rep.  78.  Append.  Chap.  XII.  §  46. 

*  R.  T.  1  W.  &  M.  reg.  2.  C  P.  2  Blac. 
^^».  1061.  2  Bos.  &  PuL  616.  3  Moore,  76. 
^  Bing.  60S. 

*  Append.  Chap.  XIL  §  7. 
'/«L§9.  11. 

<  Notice,  H.  8  Geo.  II.  §  3.  C.  P. 
^  Append.  Chap.  XII.  §  10. 

*  I  Taunt.  23. 

^  It  10  J/ar.5  W.  &  M.  §  1.  C  P.  1  Bos. 


&  Pul.  206,  7. 

1  R.  £.  36  Geo,  III.  C.  P.    1  3os.  &  Pul. 
530.  1  Brod.  &  Bing.  490. 

•"  R,  M.  61  Geo.  III.  C.  P.  3  Taunt.  341. 

2  Chit  Rep.  373. 

"  Wightw.  115.    Man.  Ex.  Append.  226. 

3  Price,  608. 

°  M'Qel.  310.  13  Pricey  589.  S.  C 
«»  Append.  Chap.  XIL  §  16. 
"  R.  T.  8  W.  III.  reg.  3.  §  1.  K.  B. 
'  R.  10  March,  6  W.  &  M.  §  1.  C  P. 
Append.  Chap.  XII.  §  17. 
'  Append.  Chap.  XIL  §  19. 
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Laiukfih  ittd  it  appeared  on  the  face  of  the  bail-pieoe^  thai  they  bad  bete 

put  in  at  LaneasteTy  the  ooort  held  that  the  bail-pieoe  was  wnmg,  and 

that  it  should  have  been  taken  as  iq>on  a  testatum  from  Ltmdon  into  the 

Affidavit  of         county  palatine  *.    In  both  courts,  an  qffidavit  of  the  due  takii^  of  the 

caption.  ^^  should  be  made>  either  before  the  judge  to  whom  the  bail-pieoe  is 

transmitted^  or  before  a  commissioner  for  taking  affidavits^;  vdiich  affida- 
vit is  in  general  made  before  a  commissi<mer,  (not  being  the  person  who 
took  the  bail^)  and  annexed  to  the  bail-piece  ^ :  but  no  such  affidmvit  is 
necessary  upon  the  transmission,  when  the  bail  is  taken  by  a  judge  of  as- 
Time  for  inns-  aiie  in  his  circuit.  The  rules  of  court  require  the  bail-piece  to  be  trans* 
Se^n  K.  B.    ^^^^  ^  ^^^  chief-justice,  <Mr  other  judge  of  the  court  of  King's  Bench*  in 

€ight  days,  if  taken  within  forty  miles  of  London  or  WettndnHer,  or,  if 
In  C  P.  taken  above  that  distance,  injifteen  days  after  the  taking  thereof;  and  in 

the  Common  Pleas,  the  bail,  if  taken  withinybr/y  miles  of  Loffdiw,  shodd 

be  transmitted  within  ten  days,  or,  if  taken  above  that  distance  within 

tfoeniy  days  after  the  taking  thereof^;  unless  all  the  judges  are  on  their 

When,  and  with  circuits,  and  then  as  soon  as  any  one  of  them  is  returned  *.    But  it  la  sod 

^I^^^^J'^^JI^^*  that,  notwithstanding  these  rules,  the  bail-piece  must  actually  be  filed 

with  one  of  the  judges,  on  the  sixth  day  after  the  return  of  the  writ  in  tbt 
King^s  Bench,  or  aghth  day  in  the  Common  Pleas,  or  the  bail-bond 
may  be  assigned  ^.  And  where  the  action  is  by  original^  in  the  King's 
Bench  or  Common  Pleas,  the  bail-piece  being  transmitted  and  allowed 
by  the  judge,  should  be  filed  with  ihejilacer  of  the  county  where  the  ae* 
tionislaids. 

Mianomer  of  In  putting  in  spedal  bail,  the  parties  to  the  suit  should  be  named  as  in 

Snffb'bdL^^    the  process,  unless  the  defendant  be  called  therein  by  a  wrong  name,  and 

mean  to  avail  himself  of  the  misnomer ;  in  which  case  he  should  put  in 
bail  in  his  right  name,  stating  that  he  was  arrested  or  sued  by  the  name 
in  the  writ :  For  if  a  defendant,  sued  by  a  wrong  name,  appear  and  perfect 
bail  by  his  right  name,  without  identifying  himself  as  the  person  sued  by 
the  other  name,  the  plaintiff  may  treat  the  bail  as  a  nuUity,  and  attach  die 
sheriff^.  And  if  the  defendant,  after  being  arrested,  were  to  pat  in  bail 
above  in  a  wrong  name,  it  would  estop  him  from  pleading  the  mianooHsr  in 
abatement  ^ ;  even  though  he  were  himself  no  party  to  the  reoogniaance^« 
But  where  the  plaintiff  sued  out  an  original  writ  against  the  defendant  in 
his  wrong  name,  the  prcecipe  being  right,  and  the  defendant  put  in  bail  in 
his  right  name,  the  court  set  aside  an  attachment  obtained  against  the  she- 
riff, for  not  bringing  in  the  body,  but  without  costs  on  either  side ' :  And 
where  the  defendant  was  named  in  the  notice  of  bail  by  his  right  name»  ai 

*  S  Moore,  76.  ■  1  East,  008.     Imp.  K.  B.  10  Ed.  StS. 
^  R.  T.  8  W.  III.  ng*  8*  §  ^  K.  B.  R.       1  Cromp.  3  Ed.  51,  2.  R.  H.6  Geo.  Lnf. 

10  March,  5  W.  &  M.  §  2.  C  P.  and  fee  2.  R.  M.  IS  Geo.  L  R.  M.  6  Gso.  ILn^. 

Append.  Chap.  XII.  §  80.  I.  C.  P. 

*  R.  T.  8  W.  IIL  fv^.  8.  §  2.  (a).  K.  B.  ^  i  Taunt  818. 
«*R.10Afar.6W.&M.§3.C.P.  *  Willes,  461.   Btreei^  94.  &  C  tnd  fee 
*R.T.8  W.  III.Y^.S.§8.K.B.  1  Salk.8.  S  Diinki:&  Eut,  61L 

'  Imp.  K.  B.  10  Ed.  187,    Imp.  G  P.  7  *  2  New  Rep.  C  P.  458* 

Ed.  129,  so.  »2  Chit  Rep.  66. 
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baTfaig  betftiuadby  awmigQiie^  but  mthe  boil-piew  he  was  called  fajr 
tiie  wfoog  name  qidIj,  this  was  deemed  safficient^  If  the  parlies  hm 
rigfatlj  named  in  the  recognizance  of  bail^  it  is  sufficient^  where,  there  ia 
no  exception^  though  they  are  misnamed  in  the  affidaytte  of  sufficiency,  and. 
aeknowMgoient  of  the  boil  \ 

Special  bail  are  absolute  or  de  ieme  esse  ^    In  crhmuud  cum,  nir  justifif^  Special  bin;  ab> 
catioa  beii^  requisite,  the  bail  are  absolute  in  the  first  instance^;,  but  ia  ^^^[ 
cttfU  caaes,  they  cannot  be  taken  tAnlutdy,  without  the  consent,  of  the 
plaintifl^  or  his  attorney  * :  And  when  they  are  taken  de  bene  CMse,  the.de»»  Notice  of  but 
findanfa  attorney  should  give  notice  thereof  in  writings  without  delky,  toi 
the  plaintiff's  attorney  '.     Formerly,  the  defendant's  attorney  was.  re»»  In  K.  0. 
qmved  to  give  notioe  of  bail,  in  the  King^s  Bench,  to  the  plaintiff^a  at* 
tonay,  before  it  was  put  in  S;  and  the  plaintiff's  attorney,  on  sucH  natioflr 
bang  gbea-to  him,  was  obliged  to  attend  before  a  judge,  to  accept  oS^od 
tEeept  to  the  bail^ :  But  notice  of  bail  is  not  now  given,  until  after  it  w 
pot  in;  and  tiiou^  it  should  regularly  be  given  before  the  time  for  -pa^ 
tiag  in  bail  is  expired,  yet  if  it  be  not  given  in  time,  the  plaintiffs  canno^. 
sftor  notioe,  regularly  take  an  assignment  of  the  bail  bond'^.     In  the.  In  C  P. 
Gmmion  Pleas,  where  bail  was  put  in  in  due  time,  the  defendant. w«a  nob 
ftmerly  bound  to  give  notioe  thereof,  but  the  plaintiff  must  have  seardiedf 
ia  Ae  filacer's  bodc^ ;  though  it  was  otherwise,  if  they  had  not  been  put: 
*ni  indue  time^ :   But  now,  by  a  late  rule  of  court  ■*,  ''when  special  bail. 
a  pat  in  for  the  defendant,  a  notice  in  writing  of  such  bail  being  soiput^ 
is,  moat  be  forthwith  given  to  the  plaintiff's  attorney  or  agent;  and spe*- 
dai  bail  shall  not  be  considered  as  put  in,  until  such  notioe  shall. be  givenu" 

Hie  fioftoeof  bail  in  town  is,  that  they  are  put  in  >*;  or,  if  taken  befofe*.  Fom  oC 
» cqnmiiasioner,  that  the  bail-piece  UJiUdP,  with  an.affidavit.of'  the  dnei 
tddag  tiiereof,  at  a  judge'a  chambers ;  or,  in  actions  by  originml,  in  thoj 
Xiag'a  Bench  or  Conunon  Bleas,  that  the  bail  has  been  allowed  by  a  Judge, 
aid  the  bail^pieee  and  affidavit  are  filed  with  the  filacer.    T3ie  notice  ini 
adisfcaas^  dionld  be  properly  ea^t^ledi^;  and,  where  it  is  of  bail  put  iii;. 


^  Chit.  Rep.  81.  a  habeas  corpus,  in  crimmaleuei,  see  1  CMt. 

^6Teui4.6a8»aBdieel  Priee,886«  Cf.  L.  180.  2  Chit.  Rep.  109,10;  C  DowL 

^ThmmigmofbtSldebmetstewih^sr^  frRyLlSi.    Petered.  Plut  III.  Chap;  IIL 

laeitppO^Ch.  J.  «<Abiflhop»(iayi1ie,)  *  R.  M.  1654.  $  8.  K.  B.    R.  M.  ISSi. 

Wfiiv  arreeted  ft  man  for  a  Urge  d^  he  §11-C*P. 

tsriMdbnltocUefJuiticelMcAar^Mmwho  '  R.  M.  16  Cbr.  U.  K.  B^  Append.  Chap. 

^  it  in  his  diamber ;  and  the  bail  being  in*  XII.  §  IS.  15. 

wiBrient,  the  bishop  represented  the  matter  <  R.  M.  7  Joe.  L  K.  B. 

to  pvfiament,  and  prayed  their  remedy  for  it:  >^  R.  M.  81  Car.  I.  K.  B. 

Bpoowhich  it  wMenacted,  that  no  bail, taken  >  Per  Cur,  M.  44  Geo.  IIL  K.  B. 

iK&re  a  judge  in  his  chamber,  should  bind  ^  8  Ken.  467. 

tbe  phdnti^  without  his  assent  thereto,  or  ihe  U  H.  BUic.  580. 

eoBfirmation  of  such  bail  taken  by  all  the  °*  R.  £.  49  Geo.  III.  C.  P.  1  Taunt616. 

coort."   8  SkLM.    For  the  proceedings  In  '  Append.  Chip,  XIL  §  IS.  15; 

tbiicase^  see  Man. Ek<  Append.  84S.  *"  /<!  §  81,  88. 

'8-Bbe.  Rep.  1110,'    And  for  the  rules  '  Loffl,  8S7.  and  see  8  Chit  Rep^  77.81. 
respecting  bttfi^g  prisoQtn^  on- the  return  of 
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should  set  forth  with  truth  and  certainty^  their  names  *>  places  of  abode  S 
and  degrees  or  mysteries  S  in  order  that  the  plaintiff  may  have  an  oppor- 
tunity of  inquiring  after  them  ^ :  And  if  the  bail  above  are  the  same  per- 
sons as  were  bail  to  the  sheriff,  it  is  nsualiy  so  expressed  in  the  notice. 
In  setting  out  In  setting  out  the  places  of  abode  of  the  bail>  it  seems  sufficient  to  de- 

Mbodl  *^  °       scribe  them  in  the  notice,  by  their  place  of  business  * :  But  the  parish  where- 
in they  live,  without  the  street,  or  other  certain  place  of  their  residence,  it 
too  vague  a  description  ^:  And  a  mistake  in  the  number  of  the  house  in 
which  the  bail  resides,  is  a  ground  of  rejection  <^.     So,  it  is  not  sufficient  to 
describe  the  bail  generally,  as  of  a  large  town,  such  as  Liverpool^,  Lancas^ 
ter^,  Leeds  \  Leicester  \  Birmingham  \  or  the  town  and  county  of  the 
town  of  Nottingham^,  without  any  further  description,  to  direct  the  plain- 
tiff  in  his  enquiries  as  to  their  sufficiency :  In  all  large  towns,  the  street 
ought  to  be  mentioned  in  the  notice  °.    And  a  description  of  bail  as  of  one 
t)f  the  large  villages  near  London,  such  as  Clapham^,  or  WalnforthT^,  or 
Battle  Bridge  ^^  is  too  general,  if  there  be  a  known  and  particular  de- 
signation of  the  place  where  the  bail  resides.     But  when  the  plaintiff  hat 
had  a  long  time  to  inquire  after  the  bail ',  or  has  in  fact  found  them',  ibt 
court  will  not  reject  the  bail,  on  account  of  a  generality  of  description, 
"which  would  otherwise  have  been  fatal :  And,  in  the  Common  Pleat,  tiifr 
court  will  not  take  judicial  notice  of  the  size  of  the  place,  where  the  btil 
are  described  as  residing ;  and  if  it  be  too  large,  that  ^ct  must  be  thtvi 
Degree^  or  my*,  by  affidavit  ^    As  to  the  d^ree  or  mystery  of  the  bail,  a  schoohnasUrS 
'  or  clerk  in  the  custom-house^,  is  holden  to  be  well  described  as  a  geiUk' 

Than :  but  the  description  of  bail  as  a  gentleman,  when  it  appears  he  is  t. 
servaht  \  or  clerk  in  a  mercantile  house  y,  or  has  recently  been  a  butcher, 
and  is  about  to  set  up  again  in  that  trade  ',  is  insufficient ;  and  thou|^  the 
bail  has  been  found,  yet  the  objection  is  not  aided '.  So,  where  a  hdur 
was  described  in  the  notice  as  a  gentleman,  the  court  of  Common  Pleas  re- 
jected him ;  and  desired  it  might  be  understood  in  future,  as  a  general 
rule,  that  a  fedse  addition  to  the  name  of  the  bail,  should  be  considered  at 
a  ground  of  rejection  *.     But  it  is  not  a  sufficient  ground  for  rejectuig  a 

*  Lofit  187.    5  Taunt  85i.     1  Marsh.  ""  Per  Cur.  E.  59  Geo.  UI.  C  P. 

S86.  &  C.     1  Moore»  126.  but  see  4  DowL  '  P^rCur.E.  22  Geo.  III.  K.B.  Jmie,Sl. 

V&  RyL  SO.  <"  6  Taunt  173.  but  see  6  Moorcb  88^ 

^  Lofld,  72.  194.  1  Bos.  &  PuL  825.  SS5.  v^here  a  notice  of  bail,  as  residing  at  Otpkt^ 

6.  Taunt  178.  554.  was  deemed  sufficient,  it  appearing  tint  te 

'  Lofil,  187. 281.  2  Taunt  178.  5  T^unt  resided  in  the  C/o^m  road. 

554.  P  1  Chit  Rep.  498.  in  notit. 

^  6  Mod.  24.  0  2  Chit  Rep.  81. 

'  1  Price,  400.  '  1  Chit  Rep.  498.m  ftoCis. 

'  Loffl,  72.  194.  •  Id.  503. 

>  Per  Cw,  H.  55  Geo.  III.  K.  B.  1  Chit  <  5  Xaunt  554. 

Rep.  498.  in  nolis.  "  IcL  759. 

^  1  Chit  Rep.  492.  Id.  492,  3.  {n).  >  I  Chit  Rep.  494.  m  notn. 

» Id.  492.  (a).  y  7  DowL  &  RyL  772. 

k  Id.ibid.  6  Moore,  44.  *  1  Chit  Rep.  76.  {a).perJtM,l 

»  Per  Cur.  E.  22  Geo.  III.  K.  B.  ♦2  Taunt  173,  4. 
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lerton  as  bail,  in  that  oourt,  that  he  ia  dtiscribed  in  the  notice;  to  be  of  A* 
Q  the  county  of  B.  gaoUkeeper  *.  It  teems  that  shopkeeper  is  in  general 
sufficient  description  of  bail  ^ ;  though  bail  so  described  have,  under  par- 
icalar  circumstances,  been  rejected  \  The  notice  of  bail  should  regularly  Senrice  of  no- 
e  aenred,  either  upon  the  plaintiff's  attorney  pertonaUy,  or  upon  some 
lerk  or  servant  in  his  office :  but  when  the  attorney  cannot  be  met  with, 
nd  his  office  is  not  open,  it  is  sufficient  to  stick  up  a  copy  of  the  notice  in 
be  King's  Bench  office,  and  put  another  under  the  attorney's  door  ^.  And 
errice  of  notice  of  bail,  by  leaving  the  same  at  a  stationer's,  where  the 
ilaintiff's  attorney's  papers  are  usually  left  for  him,  has  been  deemed  suf- 
ident**. 

The  plaintiff  or  his  attorney,  upon  being  served  with  this  notice,  either  Accepunce  of 
leeepts  of,  or  excepts  to  the  baiL     If  he  accept  of  them,  the  defendant's  btU-d^ce.  *"^ 
ittorney,  in  the  King's  Bench,  should  cause  the  bail-piece  to  be  filed  with 
the  master,  within  twenty  days  after  such  acceptance  ® :  or  if  the  plaintiff 
4o  not  except  to  the  bail  for  insufficiency,  within  twenty  days  next  after 
Mtioe  thereof  given  to  him  or  his  attorney,  then,  upon  an  affidavit  in  wri* 
ting  of  such  notice  on  the  bade  of  the  bail-piece,  for  which  affidavit  no  fee 
ikall  be  taken,  the  bail-piece  shall  be  filed  by  the  defendant's  attorney, 
vithinybifr  days  next  after  the  end  of  the  twenty  days  ^.   But  if  the  plain-  Exception  Uf 
tiff  be  not  satisfied  with  the  bail,  he  may  except  to  them  in  either  court, 
ind  thereby  compel  a  justification.     If  the  bail  to  the  sheriff  become  bail  AAer  astigiv 
tbofe,  the  plaintiff,  in  the^  King's  Bench,  is  not  at  liberty  to  except  to  ^„j  in  K.  B 
tkm,  after  he  has  taken  an  assignment  of  the  bail  bond  c^ ;  for  by  so  doing, 
h  has  admitted  them  to  be  sufficient :  but  if  exception  be  taken  to  the 
biil  before  the  bond  is  assigned,  they  arc  bound  to  justify,  notwithstand- 
iag  such  assignment  ^ :  and  in  the  Common  Pleas  it  is  a  rule,  that ''  in  all  1°  C.  P.  • 
cues  wherein  bail  bonds  shall  be  taken,  and  the  same  bail  is  put  in  above, 
tlie  plaintiff  may  except  against  such  bail  */'   The  delivery  of  a  declaration  After  delivery 
it  cAtf/*  before  special  bail  put  in,  is  holden,  in  both  courts,  to  be  a  waiver 
tf  the  bail;  and,  before  justification,  it  is  an  acceptance  of  them ^ :  But 
the  plaintiff  may  declare  de  bene  esse,  or  conditionally,  provided  good  bail 
k  pat  in,  or  the  bail  already  put  in  do  justify  * ;  though  the  demand  or 
>ceeptanoe  of  a  plea  will  even  then,  in  general,  be  deemed  a  waiver  of  the 
^>^  or  justification  ".     When  bail  above  is  put  in  in  due  time,  and  notice  When  n«cei- 

1  1  ••rvt  to  fix 

thenof  given  to  the  phuntiff 's  attorney,  the  bail  should  be  excepted  to,  ^erifi: 
•»d  notice  of  the  exception  given  to  the  defendant's  attorney,  before  the 

*2Bot.&PuL  150.  ^U  Ea8t,8S1. 

M  Chit  Rep.  494.  m  »io^  •  R.  M.  6  Geo.  11.  w^g. «.  C  P.  Bamei, 

*  8  Chit  Rep.  81.  63.  8  WUs.  6. 

*I(LS2.  k  R.  M.  8  Ann.  irg.  1.  (c).  K.  B.  R.  E. 

•H.T.  ISCbr.  ILK.B.    Former  rule,       6  Geo.  IL  nr«.  1.  (a).  K.  B.  C*s.  Pr.  C P. 

^SSCbr.  LK.B.  81.155. 

'H.M.  16Ctar.II.  K.B.  i  R.  M.  8  Ann.  rtg.  1.  (c).  K.  B.    Cm. 

MSalk.97.     7  Mod.  62.  117.     6  Mod.       Pr.  C  P.  81« 
^«t  H.M.8  Ann.  w».  1.  (c).  R.  E.6  Geo.  "  Barnes,  92.  buliee  I  DowL&Ryl.  16S< 

^^r*i.\.  (a).  K.  B.  i  DowL  &  RyL  8S4. 


When  net. 


Sntiy  of  exoep- 
tioi^  in  K.  B. 
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a^'eriff  is  ruled* :  And  tii6i<«e  is  iTo  diiSb^iloe  in  flus  respeet,  between  the 
originfll  and  added  liail ;  it  being  holden^  th&t  the  adding  bail  afterwards, 
does  not  supersede  the  necessity  of  such  exception,  before  an  attachment 
can  issue  against  the  sheriff,  on  account  of  the  added  bail  not  having  jus- 
tified in  time  ^  But  when  bail  above  is  not  put  in  at  the  time  of  ruling 
the  sheriff  to  return  the  writ,  or  bring  in  the  body,  he  must  put  in  and 
perfect  bail  at  his  perils  or  render  the  defendant,  within  Jbur  days  in  a 
town  cause,  or  six  days  in  a  country  cause,  without  any  exception ;  fbr 
otherwise^  if  the  plaintiff  excepted,  the  sheriff  would  have  Jimr  days  after 
exception  to  perfect  bail,  and  by  that  means  would  have  mc»e  than  the 
time  allowed  him>  by  the  practice  of  the  court,  to  return  the  writ  and  fariiig 
in  the  body  ^. 

In  the  King's  Bench^  the  exception  to  bail,  if  put  in  in  due  time^  dumld 
be  entered  in  the  bail  book  at  the  judge's  chambers  by  hill^,  or  in  the  fila- 
cer's book  by  original*,  within  twenty  days  after  notice  of  bail  pnt  in  cr 
Consequence  of   filed  ^  and  not  afterwards  >.     If  it  be  not  entered  within  that  time,  tk' 
"o  ™     IV  >      fjg^  becomes  absolute  ^ ;  and  the  bail^piece  should  be  filed  by  the  defend-' 

ant's  attorney,  within  Jimr  days  after  the  end  of  the  twenty  days'.    But 

if  bail  above  be  not  put  in  in  due  time,  they  must  be  justified,  thoo^  not 

Notice  of  eacep-  excepted  to  by  the  plaintiffs   The  exception  being  entered,  noUee  ^bemf 

foTjuiti^n^in  8bould  be  given  in  writing,  without  delay,  to  the  defendant's  attorney^: 

and  "  if  the  notice  be  given  in  term-time,  the  defendant  shall  procure  Ini 
''  bail  to  justify  in  Jbur  days  exclusive  after  such  notice ;  or  shall  add  otber' 
^'  bail,  who  shall  justify. within  the  said  four  days;  but  if  such  exceptkm 
'*  be  entered  in  vaication,  and  notice  thereof  given  in  hlce  manner,  the  bifl 
'^  put  in,  or  other  additional  bail,  shall  justify  upon  thejirsi  day  of  dft 
"  subsequent  term  ^."  The  notice  of  exception  to  bail  should  be  entitled 
in  the  cause;  and  if  not  so  entitled,  it  is  a  nullity,  although  served  upon 
the  defendant's  attorney  at  the  same  time  as  the  declaration^.  And  notiee 
of  exception  to  bail,  entitled  by  mistake  "  In  the  Lord  Mayor's  court,"  in* 
stead  of  ^'  In  the  King's  Bendi,"  is  a  nullity;  and  an  attadunent  agVBst 
the  sheriff  was  in  consequence  set  aside  ^. 


K.a 


TiUc  of  notice. 


*  Lofll,  159.  8  Dornf.  &  East,  858.  1 
New  Rep^  C.  P.  189.  7  Dowl.  &  Rjl.  264. 

»BIhiiiifL&  East,  868.  7  Durnf.  &  East, 
loe.  7  East,  607. 

*  Per  Cur.  E.  24  Geo.  III.  K.  B.  2  Blac 
Rq>.  1206.  C  P.  and  see  2  Chit  Rep.  82. 

«i  R.  M.  8  Ann.  rtg,  2.  (a).  K.  B.  1  Chit 
Rep.  174.  4  DowL  &  RyL  866^  5  Barn.  & 
Ores.  889.  B  DowL  &  RyL  149.  S.  C  and 
see  Append.  Chap.  XII.  §  23. 

«  R.  B.  2  Geo.  IlJ  K.  B. 

'  R.  M.  16  Car.  II.  K.  B.  iSidk.  96.  6 
Mod.  24;- 2  Baft,  406;  7. 

■  R.  M.  8  Ann.  reg,  2i  K<  B. 


^  1  Chit  Rep.  174.  4  Do«i&  R^8SS^ 

>  R.  M.  16  Car.  IL  K.  B. 

k  7  Duni£  &  East,  109.  7  Eta^  607.  i 
Chit  Repb  108,  9. 

1  R.  M.  8  Ann.  reg.  2.  (a).  R.  E.  2  Geo^ 
II.  R.  £.  5  Geo.  II.  reg.  1.  7  Dnni£& 
East,  26.  5  Barm  &  Cres.  889.  K.lLli- 
Blac.  80.  106.  C  P.  and  ste  Append.  Oitf> 
XII.  §  24. 

°*  R.  E.  5  Geo.  IL  r^tl.K.'B.  R.T.S 
&  4  Geo.  II.  C.  P.  and  see  4  Baiii.&>Oiei^ 
864.  7  DowL  &RyL  87i.  &  C 

'  1  Chit  Rep.  741. 

•/d.874. 


OP  SPECIAL   BAIL.  257 

In  the  Common  Pleas  it  is  a  rule,  that  in  all  cases  of  exception  to  bail,  Excepdoo,  how 
mA  exception  should  be  made>  either  in  the  filacer's  book,  m  on  the  bail-  °*^  «>  C  P. 
piece,  if  taken  bj  a  commissioner,  before  it  is  transmitted,  and  afterwards 
ibofe  in  the  filacer's  book,  or  on  the  bail-piece  * ;  and  notice  of  the  ex- 
sqption  most  also  be  given  in  writing  to  the  defendant's  attorney  ^.     But  Wtiver  of  wint 
lodce  of  justification  of  bail  is  in  that  court  a  waiver,  as  between  the 
lartiesy  of  a  neglect  to  give  notice  of  exception ;  though  it  is  not  a  waiver, 
fith  respect  to  the  sheriff,  so  as  to  support  a  rule  to  bring  in  the  body  ^. 
[f  special  bail  put  in  by  the  defendant  be  excepted  to,  the  defendant  in  Time  for  JutUfy. 
hat  ooart  shall  perfect  his  bail,  within  four  days  after  exception  taken ;    ^  ^ 
n  defisnlt  whereof  the  plaintiff  shall  be  at  liberty  to  proceed  upon  the 
mSl  bond^:  and  of  these  four  days,  the  first  is  reckoned  exclusively,  and 
ks  kst  mdmsivdy  ;  so  that  where  the  exception  is  on  Wednesday,  an  at- 
idkment  cannot  r^ularly  issue  against  the  sheriff  till  the  Tuesday  fol- 
osriag,  Sunday  being  considered  as  a  dies  non  ^  ;  and  if  an  attachment 
■oe  on  ike  fourth  day,  the  court  will  set  it  aside,  without  first  calling  on 
he  defendant  to  justify  bail  *. 

In  the  Exchequer,  it  is  a  rule  ^  that  "  in  every  action  where  special  Tune  for  ez- 
Mttl  is  put  in  before  the  barons  of  this  court,  the  plaintiff  may  except  j^ifyuigbt^ia 
tecCo  within  twenty  days  next  after  the  putting  in  of  such  bail,  and  notice  Exchequer. 
kreof  given  in  writing  to  the  plaintiff,  his  attorney  or  clerk  in  court ; 
bit  no  exception  to  bail  shall  be  admitted,  after  the  time  hereinbefore 
lauted:  And  in  case  exception  shall  be  taken  to  the  bail,  within  the  time 
ifcRsaid,  and  notice  of  such  exception  given  in  writing  to  the  defendant's 
rttoraey  or  derk  in  court,  the  defendant  shall  perfect  his  bail,  and  justify 
4c  same,  (if  the  notice  be  given  in  term-time,)  within  four  days  after 
neh  notice ;  but  if  exception  be  taken  in  vacation  time,  and  notice  thereof 
gnen  in  like  manner,  the  defendant  shall  perfect  his  bail,  and  justify  tho 
me,  upon  ihtfrst  day  of  the  subsequent  term,  unless  the  plaintiff,  his 
tttomey  or  clerk  in  court,  shall  consent  to  a  justification  before  one  of  the 
bions  of  this  court,  in  which  case  the  bail  shall  justify  themselves  before 
»Be  of  the  barons,  within  four  days  after  notice  of  such  exception  in 
vxidDg  given  to  the  defendant,  his  attorney  or  clerk  in  court :  and  in  de- 
bit of  the  defendant's  justifying  his  bail,  in  either  of  the  said  cases,  the 
^hintiff  shall  be  at  liberty  to  proceed  on  the  bail  bond."  Notice  of  ex-  Notice  of  eicep. 
option  is  not  entered,  in  this  court,  on  the  bail-piece,  but  is  given  on  a 
epcmte  paper,  to  the  defendant's  attorney  or  clerk  in  court,  within  the 
9eidy  days ;  except  when  the  twentieth  day  falls  on  a  Sunday,  in  which 
atte  the  exception  may  be  made  on  the  folIo\iang  day  c^. 

Bv  the  stotute  4  &  5  W.  &  M.  c.  4.  §  2.  "  the  justices  of  the  courts  RuIm  for  jutii- 

,  -        ,       .  fving  bail,  put  in 

*  of  King's  Bench,  &c.  shall  make  such  rules  and  orders,  for  tne  jus-  ^^^^^^  commU- 

sioncrs. 

•  Cu.  Pr.  C.  P.  S3.  65.  Barnes,  101.  *    •  1  New  Rep.  C.  P.  139.  2  "•  Blac.  35. 
^  Bamct,  86.  $emb.  contra, 

'  I  H.  Blac  80.  100.    I  Chit.  Rep.  174.  '  R.  T.  26  &  27  Geo.  II.  §  1.  m  Scac. 

i).  ^lan.  Ex.  Append.  209. 

*  2  H.  Blac.  86.  '7  Durn£  &  East,  26. 

OL.  I.  ^ 
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**  tifying  of  sack  bails  as  arc  taken  by  a  oommia^oner  m  the  oonntryi 
'^  and  making  of  the  same  absolute^  as  to  them  diall  seem  meet ;  so  as 
<'  the  oognisor  or  cngnizors  of  such  bail  or  bails  be  not  compelled  to  v^ 
"  pear  in  person  in  the  said  courts,  to  justify  him  or  themsdvea ;  bnt  the 
''  same  may^  and  is  thereby  directed  to  be  determined  by  affidarit  or  af- 
*^  fidarits,  duly  tsJcen  before  the  said  commissianers,  who  are  tiiereby  em- 
**  powered  and  required  to  take  the  same^  and  also  to  examine  the  sureties 
upon  oath,  toodiing  the  value  of  their  respective  estates;  unless  the 
cognixor  or  cognizors  of  sudb  bail  do  live  within  the  eitiea  of  Lomdm 
Bail  book.  ''  and  Westminster,  or  within  ten  miles  thereof."    And,  by  the  ndea  of  sM 

the  eoorts,.  '^  every  commissioner  is  required  to  have  a  book«  k^  pnr^ 
pssely  for  entering  exactly  the  names  of  the  defendant  and  hia  bail,  and 
of  the  plaintiC  as  it  is  in  the  bail-piece,  and  the  time  of  the  taking  theree( 
and  the  name  of  him  by  whom  such  bail  shall  be  transmitted ;  and  aH 
in  the  King's  Bench  and  Exchequer,  the  name  of  the  attorney  fiur  the  de- 
fendant :  and  the  plaintiff's  attorney  shall  be  at  liberty  to  repair  to  tl» 
commissioner's  book,  for  the  names  of  the  bail,  to  the  end  that  he  naykh 
Tlme  for  ex-       quire  of  the  sufficiency  of  them ,-  and  if  they  are  found  inaofficienly  he 
^^"^^2^     may  except  against  them,  within  twenty  days  after  the  said  bail  is  tnis- 
committioiien. .  mitted,  and  notice  to  the  plaintiff  or  his  attorney  of  the  taking  theisof : 

and  in  that  case  the  defendant  must  either  put  in  better  bail,  or  the  cf^ 

nizors  of  such  bail  must  justify  themselves  in  spen  court,  ^ther  by  sf- 

'fidavit  taken  before  such  commissioner  that  took  the  said  bail,  or  by  ftA 

made  in  court,  or  before  one  of  the  judges  of  the  said  courts  respectively'* 

Adding  btil,  in         When  the  bail  already  put  in  do  not  mean  to  justify,  others  shsold  be 

*  added,  before  a  judge,  on  the  bail-piece  by  bUl,  or  in  the  filacer's  book  \if 

original,  in  the  King's  Bench ;  or,  in  the  Common  Pleas,  with  the  fikttr 

Summons  and      or  his  derk,  within  the  time  allowed  for  their  justification :  and  if  there 

ther  time,  imd      ^  ^^^  ^°^^  enough,  the  defendant's  attwney  may  take  out  a  suauBODS* 

how  far  a  tUy     and  obtain  an  order  for  further  time  ^.     The  summons  in  such  0Bfs»  if 

made  returnable  before  the  time  allowed  for  justifying  bail  has  txfuA 
Consequences  of  will  operate  as  a  stay  of  proceedings  ^.  It  seems  that,  g^ierally  apsaJdo^ 
not  justifying.      |^  ^^  ^^^  ^  ^  condition  to  make  any  motion  to  the  court,  nntfl  th^ 

have  justified^.  And  when  bail  are  excepted  to,  they  are  considered  * 
no  bail,  unless  they  justify  *;  and  if  they  do  not  justify,  the  cout  «iO 
order  their  names  to  be  struck  out  of  the  bail-pieoe  ' :  But  until  thii  ^ 
done,  they  are  liable  to  be  proceeded  against  8  :  and  if  it  be  not  4ob* 
until  after  proceedings  have  been  had  against  them,  they  must  pay  ^ 
Bail  cannot  be  costs  of  such  proceedings  \  It  should  also  be  observed,  that  one  who  ii 
^pg]^    ^  ^"'^  bail,  being  interested,  cannot  be  a  witness  in  the  cause  for  his  principel ; 

nor  is  the  wife  of  bail  competent  to  give  evidence  for  the  defendant,  oa 

*  R.T.  8  W.  III.  reg.  S.  §  4, 5.  K.  B.  R.  f  Say.  Rep.  68.  1  Wils.  8S7.  S.  C  I  Kea. 
10  ifbrcA,  5  W.  &  M.  §  4,  6.   C.  P.     1       S89. 

Burt.  128, 9.  Man.  Ex.  Pr.  106,  7.  in  Scac,  >  1  Ken.  S88.  Say.  Rep.  808»  0.  &  C  1 

*  1  Cromp.  S  £d.  02.  8i,  Ac.  Tamrt.  427. 

*"  6  Taunt  240.  ^  I  Blac.  Rep.  462.  4Bur.8107.  7Bim 

*  7  Durnf.  &  £»t,  226.  681. 

*  7  East,  580. 
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i4M»e  fedalfherhiialMadbeeaiiie  bound':  and  therefore,  if  the  &  How  to  make 

he  laWy  to  hare  ooeMton  to  examine  one  of  his  bail  as  a  witness,  he  must  ^  "^ 
make  an  affidavit  that  such  bail  will  be  a  material  witness  for  him  in  the 
CMMe  ^ ;  and  therenpon  more  the  court  for  a  rule  to  shew  cause,  why  his 
name  ahonld  not  be  struck  out  of  the  bail-piece,  on  adding  and  justifying 
aaolhar  in  his  stead;  whidi  the  courts  will  order,  on  an  affidavit  of  ser- 
Tiee,  if  no  sufficient  cause  be  shewn  to  the  contrary  ^.  And  where  one  of 
the  SRuretiea  in  a  repltmn  bond  was  a  material  witness  in  the  cause,  the 
esvt  granted  a  rule  for  substituting  another  surety  in  his  place,  upon 
giving  tlM  defendant's  attorney  notice  of  such  rule  \ 

'  FnwiofOB  to  the  juadfication  of  bail,  there  should  be  a  notice,  setting  Notice  of  jutti- 

llfth  that  the  bail  akeady  put  in  will,  on  a  certain  day,  justify  themselveB 

11  opeo  eout*;  or  that  one  or  more  persons  will  be  added,  and  justify 

Aanwlves  as  good  bail  for  the  defendant '.    This  notice  should  be  pro-  litle  cL 

ysriy  eMiUd;  and  therefore  in  an  action  at  the  suit  of  two,  if  the  notice 

sf  joaftification  and  reoogniaance  of  bail  are  at  the  suit  of  one  only,  the  bail 

nay  be  treated  as  a  nullity  s :  But  it  is  no  objection  to  the  notice  of  jusd- 

fioatioii,  that  it  states  that  two  were  added  bail,  when  in  point  of  feet  one 

miif  waa  added  ^.    In  the  King's  Bench,  the  notice  of  justification  should  Contenu  of. 

contain  the  christian  and  turfumes  of  the  bail  *,  and  also,  in  the 

of  added  bail,  their  additions  ^ ;  but  this  does  not  seem  to  be  neces- 

Hryy  is  the  ease  of  justifying  bail  already  put  in,  whose  additions  must 

kave  been  before  inserted  in  the  notice  of  bail  \    The  same  distinction 

us  fermerly  observed  in  the  Common  Pleas  ^  :    But,  by  a  late  rule  of 

tlMit  court',  **  in  every  case  wherein  the  same  bail  have  been  already  put 

*  ia,  «r  wherein  other  bail  are  intended  to  be  added  to  the  original  bail 
**  pBft  in,  die  names  and  descriptions,  or  name  and  description,  of  such 

*  sane  original  bail  intended  to  jusdfy,  or  added  bail  to  be  put  in  and 
**  jttHitf,  shall  be  inserted  in  every  nodce  of  such  same  or  added  bail  to 
*^  be  joatified,  or  to  be  put  in  and  justified,  pursuant  to  such  notice ;  and 

*  Ihat  in  de&nlt  thereof,  in  either  of  the  cases  aforesaid,  no  rule  for  the 

*  aOsmaee  of  such  same  or  added  bail  shall  be  drawn  up."    If  the  bail  When  un  put 
^mt  pot  in  before  a  commissioner,  the  notice  should  express  that  they  ,^is^^,|^^^ 
v9  juatify  themselves  6y  tiffidavit  ^ :  And,  except  ^riiere  the  defendant  is 
ftfrissner  ',  it  cannot  be  given  by  a  new  attorney,  without  an  order  for 

^itt^jing  the  attorney  before  employed  4.    In  the  King's  Bench,  when  In  K.  B. 

*8  Doid.  &  RyL  65.  K.  B.  1  Chit.  Rep.  351.  (a).  494.  m  noHs, 

^  Bmes,  ea.  9  Moore,  579,  80. 

*9  Chit  Rep.  103.  Whatky  v.  I^onUey,  ^  1  Chit  Rep.  851.  (a). 

S.8S  Geo.  III.  C.  P.    Imp.  C  P.  7  Ed.  >  Imp.  K.  B.  10  Ed.  1S7.  Arafab.  Forms, 

Itt.  and  lee  1  Phil.  Erid.  6  Ed.  127,  8.  50. 

*  1  Bing.  98.  7  Moore^  438.  S.  C.  ""1  Bos.  &  Pul.  885.  9  Moore^  579,  80. 

*  Append.  Chap.  XIL  §  25.  '  R. M.  7  Geo.  IV.  a  P.  4  Fmg.  51,8. 
'/d.$a8^7.  *  Append.  Chapw  XII.  §  25. 

'  2  Cbk.  Be^  77.  »  1  Chit  Rep.  291.  and  see  id.  88.  829. 

^A.86.  2  Chit  Rep.  93. 

1  Sn^Ar  T.  SaUitmUmf  ML  55  Gee^  III.  *  Fist  Our.  tf .  24  Geo.  lU.  K.  R 

8  2 
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the  bail  already  put.  in  intend  to  justify^  one  day's  previons  notice  of  jtisd* 
'  fication^  or  notice  for  the  next  day^  is  deemed  sufficient  * ;  unless  Sunimf 
intervene^  and  then  notice  must  be  given  on  Saturday  for  Monday.  Bat 
where  other  bail  are  added  to  those  already  pi\t  in>  there  must  be  tfvo  6xf%'> 
previous  notice  of  justification^  one  inclusive  and  the  other  exdusive;  as 
Monday  for  Wednesday  ^,  or^  if  Sunday  intervene,  Saturday  for  Tuetday, 

In  C.  P.  &c.     In  the  Common  Pleas,  two  days*  notice  of  justification  must  be  given, 

as  well  where  the  bail  already  put  in  intend  to  justify,  as  in  the  case  of 
added  bail  ^.     And  Sunday  is  not  reckoned  a  day  for  this  purpose :  ihere- 

When  time  ex-    fore,  notice  of  added  bail  on  Saturday  for  Monday  is  not  sufficient '.    If 

nimfha'day  &c  ^^^  ^™^  allowed  for  justifying  expire  on  a  day  in  term,  which  happens  to 
'  be  Midsummer  day,  or  any  other  holyday  when  the  court  does  not  ah,  the 
notice  of  justification,  in  the  King's  Bench,  should  be  for  the  day  they 
ought  to  justify,  to  prevent  an  assignment  of  the  bail  bond  ;  and  the  bafl 
may  justify  the  next  day  as  a  matter  of  course*:  but,  in  the  Common 
Pleas,  the  notice  ought  to  be  given  for  the  bail  to  justify  on  the  fbUowiog 

In  Exchequer,     day  ^.     In  the  Exchequer,  the  clerk  in  court  must  sign  all  the  proceed* 

ings:  It  is  not  sufficient  that  it  be  done  by  the  attorney  or  agent  <i 
Therefore,  bail  in  that  court  were  not  allowed  to  justify,  when  the  notie0 
of  justification  was  signed  by  a  person  describing  himself  as  the  defend- 
ant's agent,  not  being  an  attorney  of  the  Exchequer,  or  derk  in  courts* 
And  a  notice  to  justify  bail  on  a  day  on  which  the  court  sits  in  equity,  ii^ 
holden  to  be  a  bad  notice  K 

or  bail  put  in,         When  bail  above  is  put  in,  and  exception  entered  in  vaaUion,  the  de- 

]^  3^       '         fendant's  attorney,  in  the  King's  Bench,  must,  within  four  days  after  the 

exception,  give  notice  of  justification  of  the  same  bail  for  the  first  day  of 
the  next  term  ;  or  the  plaintiff  may  take  an  assignment  of  the  bail  bood^: 
It  is  not  necessary,  however,  that  the  same  bail  should  justify;  the  role  of 
court  ^  requiring,  that  if  the  exception  be  entered  in  vacation,  and  notiiSiB 
thereof  given,  the  bail  put  in,  or  other  additional  bail,  shall  justify  on' the 
first  day  of  the  subsequent  term :  and  therefore,  where  bail  were  excepted 
to  in  vacation,  and  the  defendant  gayefour  days  notice  of  justification  iot 
the  first  day  of  the  next  term,  but  two  days  before  that  time  gavenotie^ 
of  added  bail,  the  court  of  King's  Bench  held,  that  the  latter  bail  wefe 

In  C  P.  entitled  to  justify  °^.     In  the  Common  Pleas,  notice  of  justification  may  bs 

given  at  any  time  in  vacation,  so  as  there  be  two  days  notice  before  the 
first  day  of  the  next  term  ° :  And,  in  that  court,  two  days  notice  of  bail  Vi 

*  Wright  V.  Ley,  H.  15  Geo.  III.  K.  B.  Moore,  95.  2  Bing.  440.  S.  C 

»>  P«- Cur.  M. 21  Geo. UI.K.B.  QEast,  «  2  Chit  Rep.  84. 

435.  1  Chit  Rep.  SOS.  ^  9  Price,  146. 

'  Barnes,  82.  88.    2  Bos.  &  PuL  30.     1  ^  2  Chit  Rep.  84. 

Mar&h.  322.  ^  9  East,  434.    1  SeL  Pr.  2  Ed.  153.00-    . 

<*  Case  of  OvertorCi  bail,  M.  26  Geo.  III.  cord. 

K.  B.  Imp.  K.  B.  10  Ed.  129.  Barnes,  30S.  i  R.  E.  5  Geo.  II.  iv^.  1.  K.  B. 

'  Per  Master  Fortter,  T.   45  Geo.  III.    '       "*  1  Chit  Rep.  4.    2  Chit,  Ri^  84.    1 

K.  B.  DowL&RyL7. 

^  8  Moore,  528.    I  Bing.  430.  S.  C  10  "Barnes,:!©!.        .           -     •       .   •  ' 
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lot  f^uired  on  an  attacHment,  bat  reasonable  notice  is  sufficient*.  '  In  la  Bidieqver. 
lie  Exchequer,  when  an  exception  is  entered  in  vacation,  notice  of  jiutifi- 
ttion  ibr  Hiejirst  day  of  the  ensuing  term,  must  be  given  within  Jour 
kfB  ufter  such  exception  ^ ;  and  the  bail  cannot  r^ularly  justify  at  cham- 
ers  in  vacation,  without  consent,  except  in  the  case  of  a  prisoner^. 

The  notice  of  justification  of  bail,  like  the  notice  of  putting  it  in  ^,  must  Serrire  of  notice 
e  persomUiy  served,  either  upon  the  plaintiff's  attorney,  or  upon  some  ^  ^^* 
lerk  or  servant  in  his  office  ^  And  service  of  the  notice  of  justification 
a  the  master  of  a  house,  in  which  the  attorney  had  an  office,  is  not  suffix 
ient,  unless  some  privity  be  shewn  to  exist  between  them  ^.  But  if  an 
ttomey  be  not  at  diambers  in  office  hours,  Service  on  a  person  with  whom 
is  papers  are  directed  to  be  left,  is  deemed  sufficient  8 :  and  notice  of  jus- 
ification  may  be  stuck  up  in  the  King's  Bench  office,  for  the  plaintiff's 
ttomey,  who  had  no  known  place  of  residence  or  business  ^»  This  notice 
lost  have  been  fcmnerly  served  before  ten  o'clock  at  night,  in  the  King's 
kndi ' ;  or  nine  o'clock  at  night,  in  the  Common  Pleas  ^.  And,  in  the 
draier  court,  it  was  holden,  that  an  affidavit  that  the  office  door  was  shut, 
nd  llie  notice  left  there,  before  ten  o'clock  at  night,  would  not  suffice  \ 
mleoB  the  plaintiff's  attorney  had  afterwards  acknowledged  the  receipt  of 
t* ;  and  that  service  of  the  notice  of  justification  after  ten  o'clock  was 
M,  though  the  person  on  whom  it  was  served  read,  or  even  retained  it ".. 
But  where  notice  of  bail  was  served  in  due  time,  by  leaving  it  at  the  office 
of  the  plaintiff's  attorney,  who  returned  it  the  next  day  in  a  letter,  sapng 
tbt  he  should  not  accept  the  notice,  because  he  had  taken  an  assignment 
tfthe  bail  bond,  but  the  letter  did  not  state  the  time  when  the  notice  was 
i«oeiTed>  this  was  deemed  a  sufficient  acknowledgment  to  render  the  ser- 
tiee  €i  the  notice  effectual  °.  And  now,  it  is  a  rule  in  all  the  courts  p,  that 
"  every  notioe  for  justifying  bail  in  person,  shall  be  served  before  eleven 
t'dock  in  the  forenoon  of  the  day  on  which,  according  to  the  present  prac- 
titt,  sueh  notice  ought  to  be  served ;  except  in  case  of  an  order  of  the 
court  for  further  time,  in  which  case  it  shall  be  sufficient  to  serve  the  no- 
tice before  three  o'clock  in  the  afternoon  of  the  day  on  which  such  order 
>Ul  be  granted :  and  in  all  the  cases  aforesaid,  the  affidavit  of  service 
>Ul  specify  the  time  of  day  at  which  such  notice  shall  be  served."  This 
nik,  however,  does  not  seem  to  apply  to  country  bail,  who  are  justified  by 

*2BIa&  Rep.  1110.  100.294. 

^  Man.  Ex.  Pr.  IDS.  "  Id,  77.  100.  294. 

'  1  Pricey  2.  °  2  Chit  Rep.  88. 

*Jntg,  255.  <>  1  ChiL  Rep.  77.  {b).p€rHobroyd,  J.  but 

'  I  Chit.  Rep.  78.  see  S  Taunt.  234. 

'S  QuL  Repw  88.  '  R.  T.  59  Geo.  IIL  K.  B.    2  Barn.  & 

'  Id.  87.  AlA  818.    1  Chit.  Rep.  756.    2  Chit.  Rep. 

*ia.  89.  874,  5.  R.  M.  60  Geo.  III.  C.  P.  4Moore^ 

<R.lf.  41  Geo.IILK.B.  1  East,  182.      2.  1  Brod. &  Bing. 469.  R. T. 59 Geo. III. 

ICkttBep.77.  (a).  Kxcheq.    8  Price,  509.  and  see  5  Moore, 

^  R.  E.  10  Gto.  U.  C.  P.  1  Chit  Rep^      472,  S.  as  to  the  senrice  of  the  contineuioce 

n.{a)..  of  notice  of  bail 

'  1  Out  Rep.  78.  and  lec  ia.  76^  (a).  79;  '    ' 


€€ 
it 


€€ 


^Sm  OF  SPECIAL  BAIIi. 

Bail  couft,  in  The  oourt  in  which  hail  are  added  and  jugtified,  in  the  King's  Bead, 

(commonly  called  the  bail  courts)  is  now  UBually  hoUm  before  one  ef  the 
judges  of  that  court,  in  pursuance  of  the  statute  57  Geo.  III.  e.  II.  by 
which  it  is  declared  to  be  lawful  ^^  for  any  one  of  the  judges  ai  ike  Kiag^s 
"  Bench,  when  occasion  shall  so  require,  to  sit  apart  firom  the  other 
'^  judges  of  the  same  court,  in  some  place  in  or  near  to  WeHmUtgUr  kaU, 
'^  for  the  business  of  adding  and  justifying  special  hail,  in  cauaea  depead- 
ing  in  the  same  court,  whilst  others  of  the  judges  are  at  the  aaae  time 
proceeding  in  the  dispatch  of  the  other  business  of  the  sane  court  ia 
bank,  in  its  usual  place  of  sitting  for  that  purpose  in  WettmmHer  ka&i 
"  and  the  proceedings  so  had  by  and  before  such  one  of  the  judges,  ss  ih- 
ting  apart  f(»r  those  purposes,  are  made  as  good  and  effectual  ia  the  lav, 
to  all  intents  and  purposes,  as  if  the  same  were  had  before  the  oourt  as- 
sembled and  sitting  as  usual,  in  its  ordinary  place  of  sitting  ia  WitU 
No  bail  court       '^  minster  hall"    In  the  Ck>mmon  Pleas  and  Exchequer,  there  is  He  dis- 
chequer!  ^^     "   ^^^  ^^  separate  court  for  the  justification  of  baiL 
Time  of  justify-       It  was  formerly  a  rule^  made  in  consequence  of  the  obstrvotieB  of  •(>• 
iiigbail,inK.B.  ^^^  ^  Wettmnster  haU  during  Mr.  HasHngis  trial,  that  the  court  tf 

King's  Bench  should  sit  in  Serjeants  Inn  JuM,  every  muraing  duiiig 
term,  from  half  past  eight  o'clock  till  ten,  for  the  purpose  of  takiag  jarti* 
fications  of  bail,  and  hearing  motions  of  course,  and  discharging  iasolfeat 
debtors ;  and  that  it  should  adjourn  on  Mondays,  Fridays  and  Saiwdu^ 
from  Serjeant's  Inn  to  Westminster  hall,  to  transact  the  usnal  boamei^ 
except  the  justifying  of  hail  and  discharging  insolvent  debtors^  whidi  bar 
siness  was  directed  to  be  transacted  entirely  at  Serjeants  Inn  haUi  vti 
it  was  ordered,  that  the  bail  should  attend  before  half  past  nme»  sad  tksfc 
if  they  did  not,  they  should  not  be  permitted  to  justify.  This  rule  VM 
repealed  by  a  subsequent  one  ^,  ordering,  that  the  sittings  of  tbe  esoft  ii 
Serjeants  Inn  hall,  should  be  discontinued ;  and  that  the  buabiBSS  thii* 
transacted  should  be  done  in  the  court  of  King's  Bench  9X  Wettminstt^ 
where  one  of  the  judges  would  sit,  during  term-time,  every  aoraiag  <( 
half  past  nine  o'clock,  for  the  purpose  of  taking  the  justificatioa  of  hA 
and  discharging  insolvent  debtors ;  and  it  was  directed,  that  no  bail  shfliU 
be  permitted  to  justify  after  ten  o'clock :  And  accordingly,  when  the  hti 
court  was  established,  Mr.  Justice  Bayley,  sitting  in  that  coiij^  dhrscto' 
it  to  be  understood  in  future,  that  bail  intended  for  justification,  mm*  ^ 
in  Westminster  hall,  by  half  past  nine  o'clock  in  the  moraiag  ;  aad  thit  if 
the  bail  were  not  ready,  and  the  papers  delivered  to  counsel  by  ten  o'tkA* 
no  bail  would  be  taken  after  that  hour  ^.  When  there  are  but  few  boSi 
it  is  necessary  that  they  should  be  very  punctual  in  the  time  of  their  ^ 
tendance ;  for  if  they  are  not  ready  when  the  judge  takes  his  seat,  he  ^ 
not  wait  for  them  till  ten  o'clock ;  but  when  the  bail  are  numereQ«»  A« 
exact  time  of  their  attendance  is  net  so  material :  And,  on  the  last  dsy  ^ 
term,  bail  are  still  allowed  to  jus^jr,  as  formerly,  in  full  oaurt,  at  its  m* 

'  R.  E.  28  0<o.  IIL  K.  B.  be  atricUy  attepdedl  to. 

^R.T.85  6co.ULK.B.w]uchnaeii«f         *  H.  59  Geo.  III.  K.  B.  tad  Me  1 
*rtcted  by  tlitt  of  H. i«  Geo.  III.  K.B.  to      Rep.  1.  («). 
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iag,  lAether  by  afidavit  or  otkerwiae.  In  tlie  Conmoa  PIet|>  it  is  a  In  C  P. 
nile*>  that  ''  bail  shall  justify  at  the  sUUmg  of  the  court  only^  and  at  no 
other  time«  ezo^  on  the  last  day  of  term,  when  bailj  who  may  have  been 
penented  from  attending  at  the  sitting  of  the  court,  shall  be  permitted  to 
JDStiiy  at  the  rising  of  the  court."  And,  in  the  Exchequer,  the  junior  In  Ezcbcquor. 
bann  attends  in  court  akme,  a  few  minutes  before  tm  o'clock,  every  morn- 
ing daring  term,  for  the  purpose  of  taking  the  justification  of  bail,  and 
vmAl  motioQS  as  are  merely  of  course ;  and  it  is  expected  that  all  such 
mattcfa  should  be  then  brought  on,  in  order  that  they  may  be  di^xised  of 
before  the  court  is  full,  that  they  may  not  interfere  with  the  more  im- 
portant business^.  This,  however,  does  not  extend  to  the  justification  of 
bail  l^  aftdavit  ^.  But  no  bail  will  be  permitted  to  justify  in  person^  un« 
len  they  are  in  attendance,  and  counsel  instructed,  by  half  past  ten  o'dock 
si  the  latest'. 

The  justification  of  bail  is  either  in  person  or  by  qffidavit.    When  the  Justification  of 
bsil  are  put  in  before  a  judge  in  town,  whether  by  bill  or  original,  they,  when VuTin  be- 
amat  persanaify  appear  in  court;  or,  by  consent  ^  before  a  judge  at  his  fore  a  Judge  in 
chambera:  and  in  order  to  justify  themselves,  must  swear  that  they  are 
Wnsekeepers,  or  freeholders,  and,  if  more  than  two,  that  they  are  respect- 
Miy  worth  double  the  sum  sworn  to,  or  1000/.  beyond  that  sum,  if  it  ex« 
OBsd  1000/ ^,  after  all  their  debts  are  paid,  or  over  and  above  all  debts  or 
dsmands  due  firom  them  to  any  person  or  persons  whomsoever';  it  not  being 
aifikient  for  bail  to  swear  they  are  worth  a  certain  sum,  exclusive  of  their 
ddita^.    Bail  put  in  before  a  commissioner  must  justify  themselves  in  the  How,  when  put 
aame  manner,  where  they  live  in  London  w  Westminster,  or  within  ten  ^^^^^^  ^™~ 
auka  thereof^:  But  where  they  live  at  a  greater  distance,  they  may  be 
jnsdfied^  without  their  personal  attendance,  by  affidavit,  duly  taken  before 
the  commissioner,  of  their  being  housekeepers,  &c  ^ ;  and  they  may  be  so 
joaftified,  though  the  defendant  has  been  arrested  in  London,  in  a  town 
OBoaa ' ;  nor  is  it  necessary  that,  in  bail  by  affidavit,  both  the  bail  should 
JBstify  before  the  same  commissioner  ™.    The  affidavit  of  justification  must  Affidayit  of  jus- 
ilste  the  addition  of  the  degree  or  mystery,  as  well  as  the  names  and  places 
if  residence  of  the  bail° ;  and  it  is  usually  annexed  to  the  bail-piece,  and 
t  copy  of  it  delivered  to  the  plaintiff's  attorney,  at  the  time  of  giving  him 


tification. 


*B.M.dl  Geo.ULaP.  8TauQt560. 
?  cut  Rep.  S78.  but  lee  8  Taunt.  56.  where 
Uil  were  permitted  to  justify,  under  particu- 
lar circumstances,  at  the  riang  of  the  court, 
Wbic  the  last  day  of  term. 

^8  PricceiS.  and  see  R.E.66  Oeo.  III. 
(•ftac.  8  Chit.  Rep.  S8I.  8  Price,  887.  4 
hiet,  15ft.  8  Chit.  Rep.  94. 

*SPria%a5. 

^9  Pricey  57. 

*  6  Mod.  84.  R.  £.  5  Geo.  II.  ng,  1. 
(»).K.B. 

'R.M.61  Geo.  IIL  K.  B.  C P. &  Ex- 


cheq.  Jnie,  861. 

«  R.  T.  8  W.  IIL  reg.  3.  5  6.  (c).  R.  E. 
5  Geo.  II.  rvg.  1.  (6).  K.  B.  R.  £.  SS  Geo. 
II.  m  Scac.  Man.  Ex.  Append.  817. 

*"  4  Taunt.  704. 

I  Sut  4  &  5  W.  &  M.  c.  4.  5  8. 

^  Id,  ibid.  R.  T.  8  W.  III.  ivg.  8.  $  5. 
R.  E.  5  Geo.  II.  rtg,  1.  (b),  K.  B,  and  see 
Append.  Chap.  XII.  S  ^' 

1 5  Pric^  IS. 

"*  8  Chit  Reps  91.  Jnie,  850. 

'  1  Chit  Rep.  898. 
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rang  name,  a  miBnomer  in  the  bail-piece  may  be  amended,  if  the  bail  b^ 
f^itLj  named  in  the  notice  ^ 

Secondly,  It  is  a  good  ground  of  opposition,  that  there  is  some  defect  in  Defect  in  notice 
m  noiice  of  bail ;  which  should  truly  and  accurately  describe  the  persons 
lended  to  justify,  so  that  the  plaintiff  may  not  be  misled :  and  therefore, 
bere  one  of  the  bail  was  described  as  the  housekeeper,  and  it  turned  out 
■t  his  fisither  was  really  the  occupier  of  the  house,  the  bail  court  would 
it-permit  him  to  justify,  nor  grant  time  to  add  and  justify  another,  with- 
it  an  affidavit  repelling  all  intention  to  mislead^.  So,  notice  given  of  bail 
I  pat  in  before  one  judge,  when  in  fietct  they  were  put  in  before  another, 
I  hnegular  ^ :  And,  in  the  King's  Bench,  any  material  defect  in  the  notice 
f  bail,  as  that  it  is  not  properly  entitled  \  or  that  it  does  not  set  forth  with 
nth  and  certainty,  the  names  *,  places  of  abode  ^  and  degrees  or  mys- 
■ies  c  of  the  bail,  will  be  a  good  ground  for  opposing  them ;  provided  it 
b  verified  by  affidavit,  that  the  defendant's  attorney  has  not  from  that 
Mse  been  able  to  find  them,  and  make  the  requisite  enquiries  into  their 
■fieiency :  But  where  that  is  not  the  case,  and  there  is  no  ground  to  bus- 
|Kt  fraud,  objections  of  this  sort  are  in  general  overruled,  or  the  court  will 
(be  time  to  correct  them. 

'  Thirdly,  Bail  may  be  opposed,  on  account  of  some  defect  in  iiieform,  or  in  notice  of  jof 
eRgularity  in  the  service,  of  fwtice  of  justification ;  or  in  the  affidavit  of  *^^^°°' 
•ch  service^.  In  the  King's  Bench,  we  have  seen*,  the  christian  andsur- 
■mes  of  the  bail  should  regularly  be  inserted  in  the  notice  of  justification, 
■well  as  in  the  notice  of  their  being  put  in  ^ :  And  it  is  a  good  ground  of 
^BCkion,  that  one  of  the  bail  referred  to  in  the  notice,  as  the  bail  put  in 
Mfive,  is  described  bv  a  different  christian  name  from  that  which  was  be- 
ore  given  him  K  But  it  is  no  ground  for  rejecting  bail,  that  the  plaintifiT's 
■d  defendant's  names  are  transposed,  in  the  notice  of  justification  >°.  It  is 
■d,  that  the  notice  of  justification  ought  to  contain  the  addition  of  the 
^^ :  but  this,  it  is  conceived,  only  applies  to  added  bail ;  for  it  seems 
Ait,  in  the  King's  Bench,  when  the  same  bail  are  regularly  put  in  and  ex- 
n^ted  to,  the  defendant  need  not  describe  them  in  his  notice  of  justifica- 
6n*.  And  where  the  notice  of  justification  did  not  state  the  addition  of 
^  bail,  but  described  him,  contrary  to  the  fieM^t,  as  bail  of  whom  notice  had 
Mbie  been  given,  time  was  allowed  to  justify^  on  condition  that  the  de- 
faidant  should  produce  an  affidavit  that  the  error  was  accidental  p.  In  the 

*  1  Bos.  &  FuL  SI.    4  Moore,  65.  and  *"  JfOe,  864. 
^  1  Pricey  S8d.    2  Chit.  Rep.  81.     jfnte,          *  JfUe,  259. 

^8.  k  roy^br  v.  HaUanarUm,  M.  55  Geo.  III. 

^  1  Chit  Rep.  88.  K.  B.    1  Chit  Rep^  351.  (a).  494.  m  noiit, 

*  2  Chit  Repi  109.  9  Moore^  579,  80. 

*  LtiBU  287.  >  1  Chit  Rep.  494.  m  notis. 

*  Id.  187.  1  Moore^  126.  but  see  4  DowL  '^  2  Chit  Rep.  86. 
Ejl  SO.  ■  I<L  851.  (a). 

'LofiV,  72. 195. and  see  1  ChitRep.492»  °  Imp.K.  B.  10  Ed.  127.  Archb.  Forms, 

>4.  i6ile^258,4,5.  50.  ^nle,  259. 

■Loffl,  187. 281.  and  see  2  Taunt  173,  '  2  Chit  Rep.  86. 
•  1  Chit  Rcfw  494.  in  notit. 
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Conunon  Pleas,  we  have  aeen*  that^  b^r  a  lale  nile  of  eeiiit»  tii6  aaaes  and 
descriptions  of  the  original,  or  added,  bail  most  in  all  cases  be  inaertied  in 
the  notice  of  justification.  And  bail  by  affidavit  were  rejected  in  that  eoart, 
on  the  ground  that  one  of  them  was  described  in  the  notice  of  justificatifla 
as  J.  M,  generally,  but  in  the  affidavit  of  justification^  as  /•  M.  the 
younger  ^.  But,  previously  to  the  above  rule,  where  bail  had  been  mis- 
named in  the  notice  of  justification,  and  was  sworn  aoeoidingly,  the  court 
of  Common  Pleas  permitted  him  to  justify,  on  his  swearing  that  he  had 
sufficient  property;  it  appearing  that  he  had  been  found  by  the  party  in- 
quiring after  him,  with  refierence  to  his  becoming  bail ' :  And  the  want  of 
a  description  in  the  notice  of  justification  of  bail  already  pat  in,  was  bsldei 
to  be  waived  by  the  plaintiiT's  having  excepted  to  then;  as  he  must  have 
seen,  when  he  entered  his  exception  in  the  filacer's  book,  where  the  bail 
Hved,  so  as  to  give  him  an  opportunity  of  inquiring  after  thern^.  Whea 
there  is  a  wrong  christian  name  in  the  notice  of  justification,  the  bail  court 
will  allow  time  to  amend  and  justify  ® :  And  where,  in  the  case  ai  bail  by 
affidavit,  the  names  of  the  bail  were  omitted  in  the  notice  of  jostificatka, 
through  the  n^lect  of  the  attorney  in  the  country,  the  court  gave  two  dayi^ 
time  to  serve  fresh  notice,  there  being  no  suggestion  that  the  omission  wm 
for  the  purpose  of  delay  '.  But  the  bail  court  will  not  allow  time  to  cor- 
rect  a  misnomer,  in  the  notice  of  justification  of  bail  by  habeas  corpiut 
In  the  King's  Bench,  notice  of  justification  by  three  bail,  has  been  hoUflB 
good^ ;  though  it  is  otherwise  in  the  Ck>mmon  Pleas  ^ :  but  notice  that  A. 
B.  and  C,  or  ttvo  of  them,  will  justify,  is  irr^ular  K  And,  in  the  latter 
oourt,  special  bail  are  allowed  to  justify,  although  they  did  not  actually 
become  bail,  before  the  notice  of  their  justification  was  delivered  to  the 
plaintiff's  attorney  or  agents 
In  service  of  It  has  been  already  shewn,  in  what  mann^  the  notice  of  jaatifieatien  ^ 

ci^^  w^Sb-^    ^^^'^  ^  served" :  and  if  the  service  of  such  notice,  or  the  affidavit  diereof,. 
davit  of  such        be  defective,  the  bail  will  be  rejected ;  unless  time  be  asked  by  counsel  tt^ 

rectify  the  mistake,  which  is  in  general  granted,  on  condition  ei  puttings 
the  plaintiff  in  the  same  situation  as  he  woidd  have  been  in,  if  the 
had  not  happened.     Indeed,  this  is  quite  a  matter  of  course,  if  the  bail 
not  opposed,  and  the  objection  arise  from  a  mere  mistake  or  doical 
as  where  the  affidavit  of  service  is  not  pr<^perly  entitled  *.  And  where  dieKW 
were  two  different  notices  of  justification,  one  being  of  added  bail«  and  tke 
affidavit  of  service  did  not  designate  which  of  the  notices  had  been  served 
on  the  plaintiff's  attorney,  it  was  holden,  that  the  affidavitwas  defectSrCi 
and  must  be  amended  and  re-sworn,  before  the  bail  could  justify  ®.    An 

•j9it,U9.  i  2  Blue.  Rep.  1122.    lCUt.Bsp.ee], 

*>  6  Taunt  854.  1  Marsh.  S86.  &  C.             2.  (a),  ^nle,  245. 

^  7  Moore^  262.  ^  Loffv,  26. 

M  Taunt  17,  18.  i  R.  M.  87  Oea  III.  C.  P.  1  Bot.  &  PaL 

*  1  Chit  Rep.  351.  (a).  660.  R.  M.  18  Gea  III.  C  P.  1  SL 

'MS6h  291.amlra. 

■  Id.  76.  «  Jnte,  261. 

I"  Loffi,  26.  Forrem  ISB.  Wightw.  HO.          *  1  Chil.  R«p.  L 

JiUe,  245.  o  ja.  43. 


service. 


Of  SPBCIAIi  BAIU  90t 

OUhlvit  h0mf9f,  ^  Ike  lenriee  of  aotioe  of  justiiciitioii^  wlmm  tko  d». 
poMBt  WM  described  by  mietake  as  agent  for  the  piainiiff,  inttead  of  the 
drfemdami,  was  allowed  to  paaa  eonditionally,  pioYided*  before  tbe  rule  for 
aUowanoe  should  be  drawn  up>  a  fireeh  affidavit  was  filed,  in  which  the  mis- 
take ahonld  be  corrected^ 

Fourthly,  When  bail  are  taken  before  a  commissioiier,  they  may  be  op-  lo  affidaTit  of 
poaed,  on  aeooont  of  a  defect  in  tbe  qffidavU  of  caption,  or  justification :  ^^q^^  ]b2|» 
And  aa  aftdavit  of  justification,  stating  the  names  and  plaeea  of  residence  taken  before 
of  the  bailf  without  the  addition  of  their  degree,  has  been  deemed  insnfi«' 
dent^;  but  time  was  allowed  to  amend  the  affidaTit^:  And  the  like  in* 
dnlgenee  was  gjiven,  where  one  of  the  bail  was  named  Ltafd,  with  a  double 
U  in  the  notice  of  bail,  and  Lo^d  with  a  sin^e  L  in  the  affidavit  of  justi- 
fieatioQ  ^«    In  the  King's  Bench,  where  the  same  persons  are  bail  in  more  When  nme 
sctaoos  than  one,  it  is  sufficient  for  them  to  swear,  in  the  affidavit  of  jus-  ^"^H^^^^oiio- 
lifieation  in  each  action,  that  they  are  worth  douUe  the  amoont  of  the  sum  *^<>°^  in  K.  B. 
ewom  to  in  that  action,  after  payment  of  all  their  just  debts^;  but,  in  the  In  C  P. 
Common  Pleas,  each  affidavit  ought  to  state,  that  they  are  worth  double 
the  amount  oi  the  debts,  in  all  the  actions  wherein  they  oSer  to  beoome 
bail* ;  unless  where  actions  are  brought  against  difiPerent  parties,  on  the 
same  bill  of  exchange  or  promisstHy  note  ^ :  And,  in  the  Exchequer,  where  In  Bxchequec^ 
one  indorser  had  become  bail  for  another,  on  the  same  bill,  and  both  of 
them  were  also  bail  in  other  actions,  the  court  held,  that  they  ought  to  » 

swear  themselves  worth  double  the  sum  sworn  to,  over  and  above  all  their 
just  debts,  and  the  sums  for  which  they  had  justified  in  the  other  actions; 
snd  the  bail,  who  was  an  indorser,  should  also  have  included  in  his  affi- 
davity  the  amount  of  the  bill  on  which  the  action  was  brought  K  An  Jurat  of  affida- 
siidaivit  of  the  caption,  or  justification  of  country  bail  must  state,  in  the  htti^c^^"*^ 
jitr0i,  the  names  of  all  the  deponents^  and  the  plaee  at  which  it  was 
mom^:  but  time  will  be  allowed  to  amend  the  defect^  It  is  said,  how* 
efOTj  that  on  bail  by  qjfidavU,  time  will  not  be  given  to  amend  a  mistake 
ia  tke  Jurats  occasioned  by  the  errw  of  the  commissioner  in  the  country, 
m\tm  the  defendant  produce  an  affidavit  of  merits^ :  And  it  is  a  rule,  in 
dieaecaiesy  that  the  defendant's  attorney  must  pay  the  costs  of  the  amend* 


Fifthly,  It  is  a  good  ground  for  opposing  bail,  that  he  is  a  peer  of  the  When  bail  ii  a 
leshn,  or  member  of  the  house  of  commons  ^ ;  or  an  attorney,  or  attorney's  ^'rney,  derk, ' 

tlerk^;  or  a  sheriff's  dfioer,  or  bailiff^  or  other  person  concerned  in  the  or  •heriff*^  f£. ; 

ficer,  &€• 
execution  of  process '.    And  where  one  of  the  bail  was  an  attorney,  the 

bail  court  refused  time  to  add  and  justify  another ;  holding,  that  the  de- 

*  1  CMtSep^  40e.  (a).  *  3  Piice^  €61.  and  ace  I  Chit.  Rep.  S06. 
^  Id.  992.                                                      (a). 

*/d.406,6.  k  11  Price,  509. 

'  Ptr    Grote^  J.  after  referring  to  tbe  M  Chit  Rep.  10.  406.  and  see  id.  495. 

Ulster,  IC  48  Geo.  IIL  K.  B.  1  Chit  Rep.  (a).  7  Price,  668. 

90&.  k  9  DowL  &  RyL  368.  and  ne  8  Chit 

*  3  Boi.  &  PuL  39.  Rep.  83.  (a). 

'  7  Taunt  384.    1  Moore,  89.  8.  C  and  ^  Anie,  847. 

s«e  1  cut  Bcp.  306.  (•). 
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ieiidaht  ought  to  have  known  ^at  circumstance^  hefdre  notice  was  given*. 
But  an  attorney  or  his  clerk,  we  have  seen  ^,  may  be  put  in  as  bail,  though 
he  is  not  in  general  allowed  to  justify :  and  an  attorney  who  had  not 
practised  for  six  years,  has  been  permitted  to  justify  as  bail  ^  So,  the 
husband  of  a  defendant,  who  had  married  after  the  arrest,  and  before  the 
'  return  of  the  writ,  has  been  allowed  to  be  bail  ^. 
lademnified  by         Sixthly,  It  is  a  rule  in  the  Common  Pleas  ^  and  has  become  the  settled 

lliSS*^  .  P"^^!*  ""^  ^^  ^^8''  ^'''^':  ^**  7°?  P^"^  *^  ^  permitted  to  jus. 

tify  himself  as  good  and  sufficient  bail,  if  he  shall  have  been  indemnified 

for  so  doing,  by  the  attorney  concerned  for  the  defendant."  Under  thii 
rule,  the  court  of  Ck>mmon  Pleas  rejected  bail,  who  had  received  a  verbal 
promise  of  indemnity  from  the  defendant's  attorney ;  though  they  allowed 
the  defendant  time  to  put  in  fresh  bail  s :  '  In  the  King's  Bench,  bail  w«s 
rejected,  where  he  was  to  receive  a  commission  on  the  amount  for  which  he 
proposed  to  justify^.  And  where  it  appeared,  after  bail  had  justified, 
that  money  had  been  given  to  one  of  them  for  his  trouble  and  loss  of  time 
in  coming  up  to  justify,  the  court,  though  they  did  not  set  aside  the  al- 
lowance of  bail,  imposed  terms  upon  the  defendant,  of  producing  an  af- 
fidavit of  merits,  bringing  the  sum  sworn  to  into  court,  and  taking  short 
notice  of  trial  ^  But  it  is  no  objection  to  bail,  that  they  are  indemnified 
by  the  sherifiT's  officer  ^,  or  a  third  person  \ 
OljectiontoUil,  Seventhly,  One  of  the  principal  objections  to  bail  is,  that  they  are  not 
not  hoSe^  housekeepers,  or  freeholders  °».  And  bail  cannot  justify  as  a  housekeeper, 
keepers,  or  free-  in  respect  of  a  house  which,  he  has  taken,  if  prevented  from  obtainii^ 

possession  by  a  death  in  the  fiEunily  of  the  former  tenant  ° ;  or  ^dio  has 
ceased  to  be  a  house-keeper,  since  he  agreed  to  become  bail  ^ :  nor  the  oe* 
cupier  of  a  tap  connected  with  a  tavern,  the  licence  being  taken  oat  in  the 
name  of  the  tavern-keeper  p  ;  nor  the  occupier,  under  a  lease  of  every 
room  in  a  house  except  one,  which  is  reserved  for  his  landlord^  who  pays 
the  taxes  ^ :  Also,  bail  was  rejected,  who  had  rented  a  house,  and  underiet 
the  same  to  another,  who  paid  the  taxes,  and  let  the  first  floor  to  the  bail ; 
but  the  landlord  refusing  to  accept  the  undertenant,  the  rent  for  the  whole 
house  was  paid  by  the  latter  to  the  bail,  who  paid  it  over  to  the  landlord  >^. 
If  the  bail  however  are  housekeepers,  the  rent  of  their  houses  is  immatmal, 
though  it  be  under  ten  pounds  ■ ;  nor  is  it  necessary  that  they  should  have 
been  assessed  to  the  poor's  rate  ^ :  though  bail  have  been  rejected,  £ar  noC 
In  C  P.  p&yiiig  arrears  of  kin^s  taxes  ".    In  the  Ck>mmon  Pleas,  the  court  allowed 

•  1  Chit  Rep.  8.  ^  1  Chit  Rep.  714.  (a). 

«» Jnie,  247.  >  1  Bos.  &  PuL  21. 

'  I  Chit  Rep.  714.  (a).  JrUe,  247.  (m).  '^  1  Chit  Rep.  7. 8a  144.  Ame,  846. 

•»  2  Chit  Rep.  94.  "  1  Chit  Rep.  288. 

«  R,  H.  87  Geo.  III.  C  P.  °  Id.  6. 

'  PrttUm  T.  Bmdieyt  M.  24  Geo.  III.  ^  Id.  S16.  ^ 

K.  B.  '  /</.  602. 

'  1  Bos.  &  Pul  lOS.  and  see  8  Moore^  '  Id,  (a). 

516.  1  Bing.  428.  S.  C.  '  Lofi^  148. 

«»  7  DowL  &  Ryl.  783.  ^  Id,  828. 

>  2  Dowl  &  RyU  258.  "  1  Chit  Rep.  309.  • 
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a  ptfnoa  to  justify  as  bail^  in  respect  of  a  house  kept  by  liiin  and*  liis. 
partner,  who  carried  on  bosiness  therein,  where  the  rent  and  taxes  were 
paid  by  them  jointly,  and  his  partner  resided  in  the  house,  though  he 
lodged  himself  at  a  considerable  distance  therefrom  * :  And  where  a  per-* 
son  had  taken  a  house,  occupied  by  several  tenants  or  lodgers,  from  one 
of  whom  he  had  received  rent,  he  was  holden  to  be  qualified  to  justify  as 
bail,  although  he  had  not  occupied  the  house  himself^.     The  plaintiff  also, 
in  that  court,  may  waive  the  qualification  of  the  bail  being  housekeepers, 
&c  in  which  case  they  only  swear,  in  justifying,  to  the  amount  of  their 
property  ^  ,  In  the  Exchequer,  a  person  employed  by  the  commissioners  In  Exchequer, 
in  the  repair  of  water-works,  who  was  allowed  a  house  to  live  in  during 
tlie  period  of  his  employment,  for  which  he  paid  no  rent  or  taxes,  was  per- 
mitted to  justify  as  bail  *'.    But  a  person  living  in  lodgings  in  London^ 
yfu  not  allowed  to  justify  as  bail,  although  he  was  a  housekeeper  in  Scoi~ 
limi\     Where  a  bail  has  ceased  to  be  a  housekeeper,  at  the  time  he  comes  Hme  to  ad^ 
up  to  justify,  the  bail  court  will  give  time  to  add  and  justify  another  in  ^  S*"^!' 
bis  stead  ' :  but  where  notice  had  been  given  of  bail,  one  of  whom  was 
notoriously  not  a  housekeeper,  and  had  refused  to  become  bail  on  that 
ground,  after  he  had  agreed  to  do  so,  the  bail  court  refused  time  to  add 
and  justify  another  s. 

Eighthly,  It  is  a  good  objection  to  the  sufficiency  of  bail,  that  they  are  Forimufficiencj 
not  respectively  worth  double  the  amount  of  the  sum  sworn  to,  or  one      V^'V^^* 
ihrnuand  pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds,  after 
psyment  of  all  their  debts.     To  this  head  may  be  referred  bankrtipU,  who  Bankrupts,  and 
W  not  obtained  their  certificates  **,  or  such  as  have  been  twice  bankrupts,  *°*°  ^"^ 
^  not  "paidjifteen  shillings  in  the  pound  under  the  second  commission  *, 
and  insolvent  debtors,  discharged  under  the  general  insolvent  act,  who 
are  not  allowed  to  be  bail,  until  they  have  paid  all  their  debts  K    And 
a  bail  who  had  been  recently  a  bankrupt,  was  not  permitted  to  justify, 
^bbongh  he  swore  that  he  had  since  acquired  property,  by  the  bounty  of 
bit  friends,  to  the  requisite  amouilt  \     So,  where  one  of  the  bail  admitted 
^  examination  that  he  was  a  certificated  bankrupt,  but  had  since  been  ar- 
'cated,  and  could  not  remember  how  often,  but  admitted  that  it  was  at 
W  iix  times,  the  court  rejected  both,  and  would  not  grant  further  time 
^  add  and  justify  other  bail  ™.   And  a  bail  was  not  permitted  to  justify, 
?bo  had  recently  been  bankrupt,  and  obtained  his  certificate,  but  did  not 
biiow  whether  his  estate  had  paid  any  dividend  ° ;  or  who  could  not  say 
^bether,  during  the  interval  between  his  bankruptcy  and  certificate,  he 
W  or  had  not  justified  as  bail  °.     But  bankruptcy  is  not  of  itself  an  ob- 

*  1  Moore,  629.  and  see  B  M'oore^  625.  1  ^  I(L9,  AnUt  847. 
%.iSO.  S.  a  accord.  1  Mountain  v.  WWems,  M.  91  Geo.  III. 

^  8  Moore,  366.  K.  B.  AnU:,  247.  1  Chit.  Rep.  29S. 

*  &  Taunt  174.  ^  1  Chit.  Rep.  9.  and  see  ui.  148.   Ante, 
"  S  Price,  8.  and  see  1  Chit.  Rep.  602.  247. 
'  11  Price,  166.  >  2  Chit  Rep.  78. 
'lQutRep.6.ai)dseeui.288.  316.  11          "^  1  Chit  Rep.  3. 

?ncM5e.  »/d.288. 

'  1  Chit  Rep.  7.  and  see  kL  144.  <"  /<l'289. 
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Other  grounds 
of  insufficiency. 


NotkBowing 
dcfeuouit* 


liable  on  out- 
standing bills. 


living  witbin 
verge  of  court, 
&c. 


Foreigners, 
when  allowed  to 
be  bul,  and 
when  not 
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jectioiij  when  the  party  hn  obtained  hk  OBrtifieate*;  and  an  inaolteiit 
debtor,  dischaiged  nnder  the  insolvent  act,  may  be  bail,  after  he  has  paid 
all  his  debts  ^ 

A  bail  has  also  been  rejected,  on  the  ground  of  insafficieney,  who 

admitted  that  he  had  been  bail  before,  bat  did  not  know  in  how  many 

actions,  or  £3r  what  sums  ^;  or  swore,  that  he  did  not  know  whether  he 

had  been  arrested  or  not,  daring  the  space  of  two  years^;  or  whohadsaf- 

fered  his  £either  to  receive  parochial  rdief  ^  or  his  children  to  be  in  the 

workhouse,  without  assigning  a  sufficient  reason  ' ;  or  because  his  name 

was  on  the  books  of  the  King's  Bendi  prison  as  a  prisoner,  and  the  Mtioa, 

though  cupersedeable,  was  not  actually  supc^^seded  C    And  it  seems,  iiiit 

when  the  ooort  orders  the  bail  to  submit  their  property  to  m^eetioB»  is 

order  to  ascertain  its  sufficiency  to  enable  them  to  justify,  the  phiatif 

may  cause  it  to  be  appraised  by  a  broker  \    But  it  is  no  objection  to  Inil, 

that  he  had  been  transported  thirty  years  before  K     And  it  seems,  tint 

tiie  dronnstance  of  not  knowing  the  defendant,  lieing  only  a  maik  ef 

suspicion,  may  be  explained  away  K    So,  it  is  no  objection  to  bail,  tint 

iiuj  are  liable  as  indorsers  of  the  bill  <^  exchange  on  sMeh  the  ae^  is 

bromght  K    Bat  it  is  said  to  be  a  general  rule,  that  so  long  as  there  tn 

outstanding  dishonoured  bills  which  are  not  renewed,  nw  the  ri^t  of 

proceeding  upon  them  suspended,  a  person  liable  thereon  cannot  justify  as 

bail  ™.    And  a  bail  was  rejected,  who  had  been  bail  to  the  sherif  in  a 

former  action,  and  not  excepted  to,  it  appearing  that  his  property  wm  mt 

sufficient  for  both  actions  ^ ;  though  time  was  allowed  to  add  and  jutiff 

another  bail  °.    It  has  been  doubted,  in  the  Commcm  Pleas,  whether  it  ii 

a  sufficient  objection  to  bail,  that  he  lives  within  the  verge  of  the  court*; 

but  it  seems  that  this,  without  other  suspicious  circumstances,  sudi  ss  Us 

being  much  in  debt  and  the  like,  is  not  sufficient  ^.    In  the  case  of  biil 

by  affidavit,  they  will  not  be  allowed  to  justify,  if  an  affidavit  be  prodneed 

on  the  part  of  the  plaintiff,  that  they  have  declared  ihemselvea  to  be  is- 

sufficient  *i. 

Ninthly,  Foreigners,  it  seems,  are  not  admitted  to  be  bail,  mer^  in 
respect  of  property  abroad,  which  is  not  liable  to  the  process  of  the  court'; 
though  it  has  been  said,  that  merely  having  no  pn^rty  in  EngUmit  '^ 
not  of  itself  a  sufficient  objection,  without  other  auxiliary  drcumsfeances': 
And  when  one  of  the  bail  was  a  Portuguese,  and  owned  a  ship,  wUdi 


*  I  Chit  Bep.  9.  but  see  wf.  S. 
»»/rf.ll6. 

*  Loift,  72.  194. 

^  2  Chit.  Repb  95. 

'  Id.  77. 

«  Per  Cur,  M.  21  Gw,  III.  K.  B. 

*  2  Chit  Rep.  80. 
1/(1.98. 

k  Id.  97,  8. 

1 2  Boi.  &  Pul  526.     1  Chit  Rep.  287. 
SOi. 


*»  2  Chit  Rep.  79. 

»  Id,  287. 

<>  2  BUc.  Rep.  956,  7. 

!>  1  SeL  Pr.  2  Ed.  101. 

'  1  Chit  Rep.  878.  (a). 

'  4  Bur.  2526, 7.  Lofil,  84. 147.  Fonat, 
188.  1  Chit  Rep.  285. 

'  1  BlacRep.  444.  And  fee  2  Bb&Kcpb 
1828,  4.  where  a  fordgner,  long  doimdM 
in  Enj^ftdf  snd  biding  prtportjr  sbm^ 
was  allowed  to  justify  u  bsil  for 
reigner. 
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hid  finr  two  yean  before  traded  between  Laiubn  and  Portugal,  and  waft 

then  gone  to  Cadiz,  whence  she  was  expected  to  return^  and  was  ia- 

mred  in  Lotukm  ;  the  court  of  King's  Bench  permitted  the  bail  to  ju§- 

\a£j,  akhoog^  he  did  not  swear  to  any  effects  in  England  K     Bo,  bail  Bail,  baTing 

have  been  aDowed  to  justify,  in  respect  of  pn^rty  consisting  partly  of  P^'P^y  abroid. 

casbj  and  partly  of  a  freehold  house  at  Gibraltar  \    And  the  distinction 

lee&ia  to  be  between,/bre^fii^#,  and  British  subjects  resident  in  this  country : 

The  former  are  not  allowed  to  justify,  in  respect  of  property  abroad ;  but 

witk  r^^ard  to  the  latter,  it  is  said  that  the  circumstance  of  their  not 

haraig  property  in  this  country,  sul(}ect  to  the  process  of  the  court,  ooa-> 

Stitvtea  no  objection  to  their  becoming  bail  ^ 

Lastly,  it  is  a  rule  in  the  King's  Bench,  that  "  whenever  two  or  UMNre  Cotti,  on  tw# 
aoCioea  of  justification  of  bail  shall  have  been  given,  before  the  notice  on  of  ^stifto^^ 
wtoA  bail  shall  appear  to  justify,  no  bail  shall  be  permitted  to  justify,  in  K.  B. 
withoat  first  paying,  or  securing  to  the  satisfoction  of  the  plaintiff,  his  at- 
tmey  or  agent,  the  reasonable  costs  incurred  by  such  prior  notices, 
ilthiwigfa  the  names  of  the  persons  intended  to  justify,  or  any  of  them, 
may  sot  have  been  dianged,  and  whether  the  bail  mentioned  in  any  such 
prior  Botioes  shaU  not  have  appeared,  or  shall  have  been  rcgected  ^.'*    Prior 
to  ike  above  rule,  which  does  not  apply  to  country  bail  *,  the  costs  of  the 
foitoer  oppositions  were  not  allowed,  although  there  had  been  three  notices 
of  jvadfication,  where  one  of  the  notices  was  merely  of  bail  put  in  for  the 
pwpoae  of  a  render  ^    And  where,  upon  the  removal  of  a  cause  by  habeas 
cmrfms  firom  an  inforior  eourt,  three  notices  were  given  of  the  satne  bail,  to 
jostify  in  vacation,  before  different  judges,  and  the  plaintiff  had  incurred 
Ae  expense  of  three  oppositions,  the  bail  court  held  that,  on  their  appear- 
ing to  justify  upon  9l  fourth  notioe,  they  had  no  authority  to  compd  the  pay- 
ment of  the  costs  incurred  in  consequence  of  the  former  notices ;  l^ougfi 
it  mig^t  be  the  subject  of  an  apjdicatioa  to  Uie  court,  against  Uie  attorney, 
far  vexatioos  proceedings  <.     In  the  Common  Pleas,  bail  were  not  permit-  In  C  P. 
tsd  to  justify,  till  the  costs  of  a  former  opposition  w^e  paid  to  the 
yhintiff,  though  the  defendant  was  in  custody^.      But  if  bail  are  op- 
pssed  and  rejected,  and  the  defendant  is  surrendered  on  the  next  day,  he 
Bay  in  that  court  justify  new  bail,  without  paying  the  costs  of  the  former 
tpjpoaitioii  '•   And  where  the  defendant  refused  to  move  that  his  bail  might 


*  Colmm  T.  airAoi%,  T.  22  Geo.  III.  K. 
B.  and  see  the  ease  of  Wdtfor^t  bail,  M.  57 
Geo.  III.  K.  B.  1  Chit  Kep.  286.  in  notu. 

*  4  Maule  &  Set  17S.  per  Dampier,  J.  on 
the  authority  of  Ouittie  v.  FiUeuk  2  Blac. 
Rfi^  1S88.  i  Mauk  &  SeL  871.  S.  P.  i^er 
J^i^^  J.  But  the  cases  upon  this  subject 
beu^  coDtn^ctory,  it  mutt  not  (he  ob* 
Mvtd,)  be  takm  far  grantad,  that  a  party 
fits  jiMtify  in  Kipect  of  prciperty  abroach 
vhsa  he  has  no  other  property.  ItL  ibid, 

'  1  Chit.  Rep.  285,  &  (a). 

<R.H.f  &SGeo.iy.K.B.    5  Bam. 


&  Aid.  559.  2  Chit.  Rep.  876.  1  Dowl  & 
Ryl  196.  and  see  1  Chit.  Rep.  658.  8  Bam. 
&  Aid.  759.  5  Bam.  &  Aid.  588.  1  Dowl. 
&  RyL  142.  &  a   1  M^Oei.  &  Y.  40. 

«  Ftnndl  v.  Gardner^  £.  8  Geo.  IV.  K. 
B.  per  Bojfky^  J. 

t  1  ChiL  Rep.  668.  (a). 

s  Id.  44.  And  see  id,  80.  where,  on  an  ap- 
{dication  to  the  court  for  costs,  against  the 
attorney,  the  matter  was  referred  to  the 
Master    See  also  2  Chit  Rep.  89. 

»  1  Taunt  57, 

M  Bos.  &  Pul.  82. 
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justify^  till  they  had  paid  certain  oosts^  the  coort  permitted  them  to  jiiatil 

1  Exchequer,     on  their  own  motion  ^     In  the  Exchequer,  a  too  general  description  i 

bailj  although  a  sufficient  ground  for  opposing  their  justification,  is  not  i 

itself  enough  to  call  upon  the  court  to  fix  the  defendant  with  the  costs  • 

the  opposition  at  the  time ;  but  the  consideration  of  costs  will  be  reservi 

tiU  the  baU  justify  >>. 

Ban  not  justify.    '  If  the  bail  do  not  attend  to  justify  at  the  time  appointed,  and  no  fa: 

ing,  out  o  court.  ^^^  ^^^  ^  in ven,  they  are  said  to  be  out  of  court  *.    But  farther  time 

Further  time  to  ... 

justify.  sometimes  given,  on  the  motion  or  suggestion  of  counsel,  either  to  justii 

Motion  for,  the  same  bail,  or  to  add  and  justify  others.  And  it  is  a  rule,  in  tl 
l^rted  by^i^da-  ^^^  Bench  ^,  that  '^  when  a  motion  is  made  for  further  time  to  justii 
^  bail,  it  must  be  supported  by  an  affidavit  of  the  special  facts  alleged  in  ei 

cuse  of  the  bail  not  attending  at  the  time  mentioned  in  the  notice  of  joe 

tification ;  or,  in  case  further  time  be  given  upon  suggestion  of  ooonid 

then  the  bail  shall  not  be  permitted  afterwards  to  justify,  unless,  at  th 

Contents  of  af-    given  time,  such  an  affidavit  be  produced  as  before  described."      The  sfli 

^  davit  in  such  case  should  state,  in  the  King's  Bench,  that  the  persons  no 

attending  had  consented  to  become  bail,  and  were  believed  to  be  oomps 

tent  to  justify  ® ;  but  that  for  some  reason  they  had  not  been  able  to  at 

tend,  or  that  the  reason  of  their  non-attendance  is  unknown :  in  the  latta 

case,  it  is  not  unusual  for  the  judge  in  the  bail  court  to  suspend  gmn^ 

time,  till  an  affidavit  satisfactorily  explaining  the  non-attendance,  has  ben 

laid  before  him  ^     And  when  the  court  granted  indulgence  for  a  partioB- 

lar  day,  to  add  and  justify  bail,  and  the  party  do  not  attend  on  that  day 

he  cannot  justify  on  a  subsequent  one,  so  as  to  prevent  proceedings  on  tli 

bail  bond,  or  against  the  sheriff,  for  any  previous  defi^ult,  without  a  §m 

In  C.  P.  rule  for  that  purpose^.    In  the  Common  Pleas,  where  bail  were  put  in 

time,  but  did  not  come  to  justify  pursuant  to  notice,  and  the  defendav 
attorney  gave  a  new  notice  for  the  next  day,  the  court  in  one  case  p 
mitted  the  bail  to  justify,  on  payment  of  the  costs  of  the  first  attendanc 
But  from  subsequent  cases  it  seems,  that  nothing  but  the  act  of  ( 
such  as  sudden  illness,  or  some  unforeseen  accident,  of  a  serious  na^ 
will  be  deemed  a  sufficient  excuse  for  the  non-attendance  of  the  Iw 
a  good  ground  for  allowing  time  to  substitute  other  persons  in  their  sf 
In  what  ctses  When  an  error  or  defect  is  discovered  in  the  bail-piece,  or 

lowed'^widln       ^  ^^'  ®'  ^  ^®  notice  of  justification  ^,  or  service  thereof,  or  in  tl 
what  not.  dayit  of  such  service,  the  court,  we  have  seen  *,  will  give  time  to  i 

or  rectify  the  proceedings:  And  time  is  frequently  granted  for  rec 

•  7  Ttunt  47.  2  Marsh.  S66.  S.  C.  "  Id,  42. 

»•  1 1  Price,  S79.  And  see  further,  as  to  the  *»  M^Cormick  v.  Foulger,  M.  33 

grounds  of  objection  to  bail,  Petersd.  S22,  &c.  C.  P.  Imp.  C.  P.  7  Ed.  128. 

'  7  Mod.  dO.    1  Cromp.  S  Ed.  64.  and  >  8  Moore,  206.     I(L  373.     1 

see  7  Dumf.  &  East,  297.     1   Chit.  Rep.  S.  C. 
446.  (fl).  k  Lofft,  72.  187.     Per  Cur.  1 

<*  R.  M.  36  Geo.  III.  K.  B.  III.  K.  B.  and  see  1  Chit  Rep. 

•  1  Chit.  Rep.  292.  2  Chit.  Rep.  82.  Ap-  492.  (a).  JrUe,  266,  6. 
pend.  Chap.  XII.  §  32.  >  Jnte,  265,  6,  7. 

'  1  Chit.  Rep.  292. 
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subsequent  cir- 
cumstances. 


ouitekes  in  oonntry  aifidavits^  of  the  caption  or  justification  of  bail ;  as 
trhere  the  jurat  omits  to  name  all  the  deponents  ^  or  contains  any  inter* 
ineadop  or  erasure*,  or,  in  the  case  of  an  illiterate  person,  does  not  notice 
hat  the  affidavit  was  read  to  the  deponent,  and  that  he  seemed  perfectly 
10  understand  its  contents,  and  wrote  his  signature  in  the  presence  of  the 
sonunissionen  ^     But  the  court,  in  these  cases,  will  sometimes  require  an 
JMavit  of  merits  ^.     So,  when  bail  are  prevented  from  justifyiug,  by   When  bail  are 
ircimistances  happening  after  they  were  put  in,  as  by  their  subsequent  Fu7tlfying,  bv™ 
lankmptcy  S  or  insolvency  ^,  or  by  their  having  given  up  housekeeping  *, 
l^c.  the  court  will  in  general  aUow  further  time  to  add  and  justify  other 
nill     And,  in  the  Common  Pleas,  when  the  court  give  time  to  one  of 
he  bail  to  justify  before  a  judge  at  chambers  in  vacation,  a  judge's  sum- 
noiu  fiur  further  time,  returnable  before  the  original  time  has  expired, 
iperBtes  as  a  stay  of  proceedings  ^.     But  when  bail  offer  themselves,  and  On  account  of 
ire  rejected  on  account  of  some  personal  insufficiency,  existing  at  the  time  g^ffi^cyf  '"" 
hey  were  put  in,  as  by  their  being  then  attomies  ^,  bankrupts  *,  or  insolvent 
lebtora,  or  by  their  not  being  then  housekeepers  ^,  &c.  the  court  will  seldom 
Uow  time  to  add  and  justify  others  * :  And  it  is  a  rule  never  to  allow  Bail  in  error,  or 
inie  to  justify  bail  in  error  ™,  or  on  a  habeas  corpus^,  on  account  of  the  *^°  cj^fjm*. 

Iday,  except  in  case  of  unavoidable  accident,  such  as  the  unexpected  ill- 
leiB  of  the  bail  ° ;  or  where  they  are  prevented  from  coming  up,  by  any 
niacondoct  of  the  opposite  party  p.     If  the  plaintiff,  on  the  other  hand.   Further  time  for 
Ins  been  taken  by  surprise,  not  expecting  that  the  bail  intended  to  come  ^J^  Into^suffi- 
ap  to  justify  *»,  or  the  bail  on  examination  give  evasive  answers ',  or  the   ciency  of  bail 
aoeonnt  given  by  them  of  their  sufficiency  is  suspicious ',  the  bail  court 
^  in  general  give  the  plaintiff  further  time  to  inquire  into  their  charac- 
ter and  circumstances :  And  when  the  plaintiff  has  been  aUowed  time  for   Putting  in  fresh 
ibit  purpose,  the  defendant  is  at  liberty  to  put  in  fresh  bail  K     But,  in  *^'^"* 

the  case  of  bail  by  affidavit,  where  time  was  given  to  answer  an  affidavit 
<a  the  part  of  the  plaintiff,  that  the  bail  was  a  prisoner  for  debt ;  the  court 
Ud,  that  the  defendant  could  not  give  notice  of  and  justify  fresh  bail,  be- 
fare  the  affidavit  was  answered  ".    A  judge  will  not  interfere  with  another  Judge's  order» 


*  1  Chh.  Rep.  495.  (a),  and  see  S  Chit. 
^92.  11  Pricey  509. 

^2  Chit  Rep.  88.  (a),  and  see  S  DowL 

M  Chit.  Rep.  1 1. 

*  M  6.  and  see  ttf.  88.  288.  S16.    Ante, 

'  1  Chit.  Rep.  8.  (6).  Ante,  258. 

'6Taunt.84a 

^  1  Chit.  R«p.  8.  Anie,  847.  867. 

*  iSt  8.  Amte^  847.  869,  70. 

^M  7.  and  see  m2.  88.  144.   ArOe,  868, 
^M  see  1  Chit.  Rqpw  888.  816. 

*  Ar  Op*.  T.  84  Geo.  IIL  K.  B.  1  Chit 
VOL.1, 


Rep.  8.  (6). 

°*  Per  Bayktf,  J.  E.  55  Geo.  III.  K.  B. 
1  Chit  Rep.  76.  (a),  but  see  1  DowL  & 
RyL  9. 

"  1  Chit  Rep.  76.  {a),  but  see  8  Taunt 
186.  Ante,  866. 

*»  8  Chit  Rep.  107.  Ante,  872. 

»»  1  DowL  &  RyL  9. 

«  1  Chit.  Rep.  889.  and  see  2  Chit  Rep. 
98.  Ante,  864. 

'  1  Chit  Rep.  854.  (a). 

'  Id,  809.  (o). 

<  Id.  854.  (a).  8  Chit  Rep.  84.  S.  C. 

•  Jd.  854. 
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and  rule  for  fur-  judge's  order  for  time  ^  :    And  a  mistake  in  drawing  up  a  rule  for  furtlier 
ther  time.  ^^^  ^^  justify  bail  on  a  wrong  day,  is  immaterial  •. 

Modes  of  oppos-       The  bail  may  be  opposed^  either  by  their  personal  examinatioQ  or  by 
ing  bail.  affidavit.    When  the  former  method  is  adopted,  the  counsel  should  en- 

mination.  deavour,  by  a  rigid  examination,  to  obtain  from  the  bail  an  acknowledge- 

ment of  their  real  situation.     When  the  latter  mode  is  pursued,  an  affi* 
davit  should  be  produced,  disclosing  such  facts  as  will  conyinoe  the  court, 
that  there  has  been  some  irregularity  or  defect  in  the  prooeedingt,  or  that 
Foreigqer,  how    the  bail  are  incapable  of  fulfilling  their  engagement.      A  foreigner  may 
mined.  ^  swom  and  examined  by  an  interpreter  \    And,  in  opposing  bail,  they 

What  questiona    may  be  asked  any  questions  respecting  their  qualificaticms  as  housekeeper^ 
opposing  b^  ""  ^^  *"^  ^®  nature  and  amount  of  their  property,  to  the  extent  of  the 

for  which  they  are  required  to  be  answerable,  but  no  further  ;  and  qi 
tions  are  not  allowed  to  be  asked,  which  will  unnecessarily  expose  the  dr« 
cumstances  of  the  bail,  or  of  other  persons.  But  where  one  of  the 
bail  was  asked,  whether  he  had  not  stood  in  the  pillory  for  perjury,  wUch 
question  was  objected  to  as  tending  to  criminate  him,  the  court  overruled 
the  objection,  saying  there  was  no  impropriety  in  the  question,  as  the  an* 
swer  could  not  subject  him  to  any  punishment ;  and  the  boil  admittiiig 
Opposing  bail,  the  &ct,  he  was  of  course  rejected  ^  In  opposing  bail  by  affiAmi, 
by  aflSdavit.         ^^  affidavit  must  be  put  in  and  read,  before  they  are  examined ;  as  it  is 

a  settled  rule,  that  an  affidavit  impugning  their  sufficiency  cannot  beveid, 
or  the  substance  stated  to  the  court,  after  any  questions  have  been  asked 
them  ^,     It  must  set  forth  the  particular  objection  intended  to  be  rdied 
on,  with  certainty  and  precision ;  merely  suggesting  matters  of  report  and 
general  opinion,  without  ailing  any  particular  flEust,  from  which  a  die* 
tinct  inference  of  incompetency  can  be  collected,  will  be  of  no  avaii^. 
Affidavits  containing  general  statements  of  slanderous  matter,  injurieoi 
to  the  character  of  the  bail,  cannot  be  received  '.     And,  in  the  Codumb 
Pleas,  if  the  justification  of  bail  by  affidavit  be  opposed  by  another  affide* 
vit,  stating  the  insolvency  of  one  of  the  bail,  the  court  will  not  allow  tbe 
matters  of  the  latter  affidavit  to  be  answered  e. 
Commitment  of       When  the  bail,  on  cross  examination,  are  guilty  of  gross  prevaricatioD, 
^k>n!'  ^'*^'""  they  may  be  committed  to  the  custody  of  the  marshal  ^  or  to  iV«r^*, 
Punishment  of,     ^'  A  contempt  of  the  court ;  and  if  they  forswear  themselves,  they  may  be 
for  perjury.         indicted  for  perjury  \     But  the  court  of  Common  Pleas  will  not  set  sside 

the  justification  of  bail,  on  account  of  perjury  subsequently  discovered,  ,bift 
will  leave  the  party  to  his  indictment  for  perjury  ^  Where  a  man  ^ 
had  offered  himself  as  bail  confessed,  on  being  examined  by  the  court,  that 
he  had  forsworn  himself,  he  was  presently  adjudged  to  be  committed  to 

*  8  Chit.  Rep.  83.  *  5  Moore,  482.  AfOe,  S64. 
»»  8  Blac.  Rep.  967.  1324..  >»  1  Chit.  Rep.  116. 

*  4  Durnf.  &  East,  440.  *  Id,  117.  8  DowL  &  RyL  41. 

^  1  Chit.  Rep.  373.  (a).  Imp.  K.  B.  10           ^  1  Chit  Rep.  116.  uid9ee5Tb»t  TM. 

£d.  134.  (a).  1  6  Moore,  321.  t  Bred,  ft  Bfaig.eiit.  & 

M  Chit  Rep.  676.  and  see  u<.  321.  C.    8  Moore,  381.     1  Bii«.  SSft.  &  €;  A^ 

'^rf.6';6.  ami. 
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rino,  and  to  itand  upon  the  pillory,  with  a  paper  mentioning  the  catue, 
ti. ''  fiir  £die  bail>"  and  to  be  brought  into  the  courts  of  King's  Bench, 
!oaunon  Pkas  and  Exchequer ;  and  this,  upon  his  oonfessiooy  was  re* 
vdtd  in  court,  without  other  proceedings  against  him  *•    And,  where  For  tstuiniBg 
ill  had  assumed ^/Sg^rnerf  names,  the  court  of  Conmion  Pleas  ordered  them    ^*^    nunet. 
nd  the  attorney  to  be  set  in  the  pillory  ^     Also,  by  the  statute  21  Joe.  Penonating 
.  €•  96.  $  2.  ''if  any  person  shall  acknowledge  or  procure  to  be  acknow- 
ladged,  any  lecogniaance  or  bail,  in  the  name  of  another  person,  not 
privy  or  consenting  to  the  same;  or  (by  the  statute  4  &  5  W.  &  M.  c. 
4.  $  4.)  before  a  commissioner,  shall  represent  or  personate  another  per- 
aoBy  whereby  he  may  be  liable  to  the  payment  of  any  debt  or  damages ; 
lie  shall,  on  conviction,  suffer  death  as  a  felon,  without  benefit  of 
ckigy."    And,  where  bail  had  been  personated,  the  court  of  King's 
tsadi  made  the  attorney  pay  costs  to  the  plaintiff,  and  to  the  personated 
nit  and  procure  good  bail,  besides  setting  aside  the  execution  that  had 
raed  against  the  personated  bail  ^.     But  the  courts  will  not  vacate  the 
raoeedings  against  the  party  personated,  until  the  offender  be  convicted'; 
or  can  a  conviction  take  place,  until  the  bail-piece  be  filed  *. 
When  bail  are  q>posed,  they  are  either  refected,  or  alknved  by  the  court.  Rejection  of 
alsM  further  time  be  given  to  justify,  or  inquire  into  their  circumstances^:   contequenc«. 
nd  bail  may  be  rejected,  after  having  been  permitted  to  pass,  before  the 
lb  of  allowance  is  drawn  up,  if  sufficient  cause  be  shewn,  as  that  they 
are  afterwards  rejected  in  another  action  <•    The  rejection  of  one  bail 
a  mrjeetion  of  both :  therefore,  where  one  bail  only  had  been  rejected, 
id  notiee  was  given  of  adding  and  justifying  another,  the  court  held, 
m  tlia  original  notice  was  a  nullity,  and  that  there  should  have  been  a 
■sb  notice  of  putting  in  and  justifying  de  soooK    And,  when  bail  are 
|{scted,  the  plaintiff  is  at  liberty  to  take  an  assignment  of  the  bail  bond, 
r  pioeeed  against  the  sheriff  by  attachment  for  not  bringing  in  the  body  ; 
iiesa  further  time  be  given  to  add  and  justify  other  bail.     But  bail  who  Bail  r^[ected 
ne  been  rejected  are  still  competent  to  render  the  defendant,  in  the  defendAnt,  in 
Sig^a  Bendi,  so  long  as  they  remain  on  the  bail-piece  ^ ;  though  it  is  ^  B. 
Aerwise  in  the  Common  Pleas,  where  they  must  enter  into  a  fresh  re-  ^^ut' enter-  * 
fnisance,  before  they  can  render  the  defendant  ^.     To  detect  frauds  by  ing  into  fresh 
bed  bail  offering  themselves  to  justify,  after  they  have  been  rejected  in  ^^^ 
her  actions,  a  book  is  kept  by  the  master  in  the  King's  Bench ;  in  which 
le  aamea  and  descriptions  of  rejected  bail  are  entered :  And  it  is  an  es-  Cannot  be  bail  in 
ihUshed  rule,  that  if  bail  has  been  once  rejected,  and  entered  in  the  ^  o>wrt,*^°' 

*  Cro.  Car.  lie.  '  Ante,  97%  8.  and  sm  1  Chit  Rep.  887, 
^  1  Str.  flBiw    But  the  puniahment  of  the      8.  292,  S.  316.  S54.  (a). 

kny  k  now  atx>U«hed,  exce|iA  for  penury  ^  \  q\{^i^  }^p,  307. 

d  subornation  of  peijuiy,  by  the  sUtute  56  ^5  Barn.  &  Aid.  704.    1  Dowl.  &  RyL 

90.  IIL  c  198.  S50.  S.  C. 

'  JUfev.ir«rM(iM,  B.  leo  Oeo.III.K.  B.  »  Per  Cur.  E.  40  Geo.  III.  K.  B.  1  Kew 

'  T.  Job.  64.    1  Vent.  301.   3  Kefa.  694.  Rep.  C  P.  138.  (a).  1  Chit.  Rep.  44d.  (a). 

Ld.  R^m.  44a.  k  1  Taunt  163*  4.  per  Btaih,  J.  and  ice 

•  S  fid.  00.  3  Moore^  240.  (a).  1  Chit  Rep.  446.  (a). 

t2 


276 


OF   SPECIAL   BAIL. 


Exception  to 
ibU  rule. 


Rule  or  order 
of  allowance. 


Service  (£ 


When  bailjus» 
tify  at  charoberft 
by  consent. 

How  entitled. 


Setting  aside. 


master's  book,  the  drcumstances  under  wUch  the  rejection  took  place, 
cannot,  on  a  subsequent  occasion,  be  inquired  into ;  and  consequently,  the 
party  afterwards  continues  incompetent  to  become  bail  *.  So,  bail  were 
rejected  in  the  King's  Bench,  it  appearing  that  one  of  them  had  been  be- 
fore rejected  in  the  Palace  court  ^  And  where  bail,  of  vrhom.  notice  had 
been  given,  having  been  rejected  in  another  cause  on  the  day  in  whidi 
they  were  intended  to  justify,  were  not  offered  for  justification,  according  to 
the  notice ;  and  on  the  next  day,  the  defendant  applied  for  time  to  add  and 
justify,  and  to  stay  proceedings  against  the  bail  below ;  the  bail  court  held 
that  this  could  not  be  done,  in  the  absence  of  the  plaintiff,  who  was  nn- 
apprized  of  the  motion  ^.  The  general  rule,  however,  that  bail  once  re- 
jected are  always  rejected,  must  be  understood  to  apply  only  to  caiet 
where  they  have  been  rejected  for  insufficiency  of  property,  or  other  good 
cause ;  and  therefore,  where  bail  had  been  rejected  on  a  former  occasioo, 
merely  on  the  ground  of  their  having  been  indemnified  by  the  defendant's 
attorney,  they  were  allowed  to  justify  ^. 

When  bail  are  aUotved,  a  rule  or  order  of  allowance  should  be  drawn  up, 
with  the  clerk  of  the  rules  in  the  King's  Bench*,  or  secondaries  in  the 
Common  Pleas  ^  and  a  copy  of  it  served  on  the  plaintiff's  attorney,  or  oo 
the  plaintiff  himself,  if  he  has  not  appointed  an  attorney :   And  where  a 
plaintiff  sued  in  person,  and  his  residence  was  unknown  to  the  defiendant» 
and  his  servant  refused  to  disclose  it,  the  court  of  Common  Pleas  ordeiedi 
that  the  affixing  a  copy  of  the  rule  of  allowance,  and  of  that  order,  in  tlie 
prothonotaries'  office,  should  be  deemed  good  service  ^.     The  rule  of  t]« 
lowance,  in  the  King's  Bench,  must  be  served  on  the  plaintiff's  atto^ley^ 
even  though  he  has  opposed  the  justification  of  bail  ^ ;  or  though  the  bill 
justified  after  opposition  of  counsel,  in  the  presence  of  the  plaintiff's  at- 
torney * :  and  if  it  be  not  served,  he  may  take  an  assignment  of  the  bail 
bond  ^,  or  proceed  by  attachment  against  the  sheriff  ^    When  bail  justify 
at  chambers  by  consent,  the  practice  of  the  court  requires  that  the  de- 
fendant shbuld  serve  a  rule  for  their  allowance,  or  at  least  give  notice  thtt 
they  have  justified  °^.    And  where  a  bail  described  himself  as  having  pro- 
perty to  a  great  amount,  and  the  court  directed  an  inquiry,  whidi  tbe 
bail  eluded  by  running  away,  they  would  not  permit  the  rule  of  aUowanoe 
to  be  entitled  of  the  term  he  came  up  to  justify,  but  discharged  the  ap- 
plication with  costs  °.     If  bail  has  been  improperly  allowed,  the  court,  ve 
have  seen  S  will  set  aside  the  rule  of  allowance :   And,  in  the  King'i 
Bench,  it  is  a  good  ground  for  setting  aside  the  allowance  of  bail,  that  they 


*  Per  Bayfey,  J.  1  Chit.  Rep.  82.  and  see 
S  DowL  &  RyL  5. 

»»  1  Chit.  Rep.  676. 
'  Id,  890.  per  JBett^  J. 
0  I  DowU  &  RyL  488. 

*  Append.  Chap.  XII.  §  SS,  4^  5. 
'i&§S6. 

>  7  Taunt.  145.  and  see  1  Chit.  Rep.  675. 


»  4  Duraf.  &  East  498.    2  Boa.  &  BiL 
S41.  and  see  3  Maule  &  Sel.  145. 

*  2  Chit  Rep.  99. 

k  2  Bos.  &  PuL  341. 

1  4  Durnf.  &  East,  493. 

*"  1  Barn.  &  Cres.  285.    SDovL&ltfL 

436.  s.a 

■  1  Chit.  Rep.  131. 

*  Ante,  235, 6. 
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.were  afterwards  rejected  in  other  causes  *.  And  a  rule  for  the  allowance 
of  bail  was  discharged  with  costs^  to  be  paid  by  the  defendant^  on  an  af- 
fidavit that  the  bail  had  perjured  himself  on  his  justification^  in  swearing 
that  an  action  in  which  he  had  been  bail^  had  been  compromised  **.  It 
also  seems,  that  the  justification  of  bail  may  be  set  aside  in  that  court, 
under  circumstances  of  gross  imposition  and  fraud,  on  the  part  of  the 
bail^  ;  and  where  the  defendant's  attorney  is  privy  to  their  misconduct, 
the  court  will  make  him  pay  the  costs  of  the  application  ^.  But  if  the 
bail  have  sworn  to  a  false  account  of  their  property,  without  the  privity  of 
the  defendant  or  his  attorney,  the  plaintiff  it  seems  has  no  other  remedy 
than  by  indictment  for  perjury  * ;  though  if  the  plaintifiT  can  by  any 
means  connect  the  defendant,  or  his  attorney,  with  the  fi&lse  swearing  of 
the  bail>  the  court  will  punish  them ;  and  they  have  the  means  to  do  so, 
frr  the  one  is  a  suitor,  and  the  other  the  officer  of  the  court  *. 

After  service  of  the  rule  or  order  of  allowance,  the  bail-piece,  in  the  Filing  bul-piece, 
King's  Bench,  should  be  obtained  from  the  judge's  chambers,  and  filed 
with  the  master ;  which  should  r^ularly  be  done  the  same  term  in  which 
they  were  allowed  ^:  And  in  filing  the  bail  in  that  court,  it  should  be  ob-  Of  what  term. 
aenred^  that  every  bail  taken  on  or  before  the  continuance  day,  is  a  bail, 
and  to  be  filed  of  the  preceding  term ;  and  every  bail  taken  after  the  con- 
tinnance  day,  is  a  bail,  and  to  be  filed  of  the  subsequent  term  ' :  and  it  is 
sud,  that  where  new  bail  are  added  to  other  bail  taken  on  or  before  the 
oontinuance  day,  the  new  bail  shall  be  taken  and  filed  as  of  that  term  in 
wiiich  the  first  bail  was  put  in  \  But  although  bail,  when  added  and  jus- 
tified in  vacation,  are  filed  as  of  the  preceding  term,  yet  bail  acknowledged 
and  justified  in  a  subsequent  term  are  not  so  filed,  even  when  substituted 
ht  other  bail  put  in  of  the  preceding  term  K 

The  bail-piece  being  filed  in  the  King's  Bench,  or  bail  perfected  in  the  Entry  of  recog- 
Common  Pleas,  an  entry  should  be  made  of  the  recognisance  on  a  roll, 
called  the  recognizance  roll ;  which  should  be  docketed  \  and  carried  into 
tiie  treasury  chamber :  And  this  should  regularly  be  done,  before  any  pro- 
endings  are  had  against  the  bail  * ;  or  at  least  before  they  are  called  upon 
to  plead ;  for  otherwise  they  may  plead  nul  del  record :  and  if  the  re- 
cognisance roll  be  not  carried  in  till  afterwards,  it  seems  that  they  may 
withdraw  their  plea,  and  the  plaintifiT  must  pay  the  costs  of  it  ™.  In  the  In  K.  B. 
King^s  Bench,  the  recognizance  of  bail  by  bill  is  entered  by  the  plaintifiT's 
>ttomey,  after  the  declaration,  with  a  memorandum  of  the  term  it  is  of " ; 


*  1  Chit.  R«p.  144.  (6).  and  see  id.  307. 
SDo«L&RyL5. 

^  1  Chit.  Rep.  S72.  and  see  2  Bam.  & 
AJd.70e.but  see  2  Brod.  &  Bing.  619. 

*  I  ChiL  Rep.  143. 
'/d.144. 

•vftr  Cwr.  T.  28  Geo.  III.  K.  B.  6 
TtimL  776.  5  Moore,  821.  2  Brod.  &  Biog. 
619.  &  C.  Ame,  274. 

'R.H.16fi0.«tis.  8.K.B. 

«  R.  E.  5  Geo.  11.  ttg.  1.  (6).  K.  B. 


And  as  to  the  coniimumce  day,  see  R.  E.  1 1 
W.  III.  reg,  2.  K.  B.  2  Str.  1215.  1  East, 
406.  409. 

fc  R.  E.  6  Geo.  II.  «^.  1.  (6).  K.  B.     1 
Salk.  100.  aemb,  amtfxu 

i3'Bam.&Ald.615. 

k  Append.  Chap.  XII.  §  45. 

»  R  E.  6  Geo.  II.  reg.  S.  (a).  K.  B. 

"*  1  Moore^  431. 

•  R. E.  6  Geo.  II.  rcg.S.  («).  K.B.  Ap- 
pend. Chap.  XII.  5  41. 
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but  by  original,  it  is  entelred  by  the JUacer,  after  a  recital  of  the  prooes*. 
And  in  this  courts  the  course  is  always  to  enter  it  as  taken  inoonrt^  thoogh 
it  be  actually  taken  by  a  judge  in  his  chamber  ^  or  by  a  oommiasioner  in 
the  country ;  neither  is  it  a  reonrd  till  entered  ^ :  And  if^  in  a  joint  action 
against  two  defendants^  the  recognizance  of  bail  be  entered  by  Biiatake  as 
in  an  action  against  one  only^  and  the  plaintiff,  after  two  writs  of  scire 
Jaciiu  against  the  bail,  and  nihil  returned  to  them,  sign  judgment  against 
the  bail,  and  take  out  execution,  the  court  will  set  aside  the  judgment  and 
execution  for  irr^ulanty  ^.  In  the  Common  Pleas,  the  filacer  enters  tlie 
recognizance  on  the  roU^,  and  dockets  it :  And  in  that  court,  when  it  b 
taken  by  a  judge  in  his  chamber,  or  by  a  commissioner  in  the  eoantry,  it 
may  be  entered  specially ;  it  being  a  recmrd  immediately  npon  the  first 
caption,  and  binds  the  lands,  before  it  is  filed  at  WefiminHer  *•  Where 
the  plaintiff  was  called  by  a  wrong  name  in  the  reoogninanoe  toU^  tlie 
court  would  not  rectify  the  mistake,  but  gave  judgment  for  the  defendalitSy 

AmMdment  o^    on  an  issue  of  nul  tiel  record  ^    So,  they  would  not  amend  a  derieal  error, 

in  the  spelling  of  the  plaintiff's  name  in  the  reoogniaanoe,  without  the 
consent  of  the  bail  k  :   And  where  an  original  capias  was  issned  into  a 
county  palatine,  and  the  defendant  was  arrested  and  put  in  bail  as  vpsn 
a  testatum,  which  was  entered  in  Middlesex,  and  a  declaration  was  after* 
wards  delivered,  in  which  the  venue  was  laid  in  Lincolnshire,  the  eoatt 
refused  to  interfere,  after  a  considerable  length  of  time,  at  the  instanoe  of 
the  bail,  by  ordering  the  entry  of  the  recognizance  to  be  made  eonliDnilaUs 
to  the  facts  of  the  case  \    But,  in  scire  facias  against  bail,  if  there  bt  t 
fidlure  of  record,  through  a  misprision  of  the  officer,  the  court  will  pcnml 
the  entry  of  the  reco^zance  to  be  amended '.    And,  in  a  subsequent  cn^ 
the  entry  was  amended,  at  the  instance  of  the  bail,  where  the  pkintif 'l 
name  had  been  mis-stated^. 

Such  are  the  means  of  putting  in  and  perfecting  bail  abon^  when  tli# 
defendant  is  at  large,  in  order  to  prevent  an  assignment  of  the  bafl-boidi 
or  proceedings  against  the  sheriff.  Bail  above  may  also  be  put  in  and  per^ 
fected,  at  any  time  pending  the  action,  where  the  defendant  is  in  eusloAf 
of  the  sheriff,  or  of  the  marshal  of  the  King's  Bench,  or  warden  ef  the 

After  final  judg-  Fleet  prison.    And  it  may  even  be  put  in,  for  liberating  the  d^endtnt^ 

after  final  judgment  against  him,  and  before  he  is  charged  in  execntioo*^ 


Bailing  prison* 
er,  pending 
action. 


menL 


*  Append.  Chap.  XII.  §  42. 

^  2  Salk.  664. 600.  659.  6  Mod.  42.  1S2. 
7  Mod.  120,  21.  and  see  5  East,  461.  8 
Smith  R.  14.  S.  C. 

*  1  Maule  &  SeL  199.    2  Chit.  Rep.  78. 

*  For  the  form  of  the  entiy  of  a  recogni* 
zance  of  bail  in  C.  P.  see  Append.  Chap. 
XII.  §  44,  5,  6.  and  for  the  entry  of  a  re- 
cognizance of  bail  in  the  Exchequer,  see  itU 
§  47,  8. 

*  2  SaHc  564. 600.  65a  6  Mod.  42.  IS2. 
7  Mod.  120,  21.  and  sec  5  East*  461.    2 


Smith  R.  14.  S.  a 

'  3  TaunL  263. 

*  5  Taunt  814.  and  Me  1  ChiL  Bepi  SIS' 
(a),  4  Moore^  65. 

^  I  Moore,  514. 

i  1  TaunL  221.  and  see  Caa.  Pir.  C  F^ 
74,  5.  Barnes,  59.  S.  C  /d.  415.  botietl 
JBos.  &  Pul.  481. 

k  4  Tannt.  875.  and  Me  8  Meeic^  A  1 
Ring.  206.  a  C 

i  Hm  y,  StanUm,  IL  Aft  Oeft.  HL.  X.  B» 
2  Chit.  Rep.  7a  4.  WCUL  SM  IS  Mm, 
569.  8.  a  Jntet  US. 
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ttherwiae,  cm  a  writ  of  error  being  brought^  which  is  a  supersedeas  of  exe- 
cutian^  he  must  lie  in  custody  until  it  be  determined.     But  bail  who  have  Frvth  btU-piece 
mdered  the  defendant  in  their  dischai^^  cannot  afterwards  justify,  so  as  |^^^^^'  ^^^ 
to  releaae  him  from  imprisonment,  without  entering  into  a  fresh  bail- 
piece  *•    A  doubt  having  arisen,  whether  a  prisoner  could  be  bailed  in  In  Ytcation,  by 
vmcaium,  it  was  enacted  by  the  statute  43  Geo.  III.  c  46.  §  6.  that  "  if  J\*/;  ^^^ 
any  defendant  shall  be  taken,  detained  or  charged  in  custody,  at  the 
suit  of  any  person  or  persons,  upon  mesne  process  issuing  out  of  any  of 
kia  majesty's  courts  of  record  at  fVestmtnster  or  Dublin,  and  shall  be 
imprisoned  or  detained  thereon  after  the  return  of  such  process,  it  shall 
and  may  be  lawful  for  such  defendant,  in  vacation  time  only,  and  upon 
''  doe  nodoe  thereof  given  to  the  attorney  for  the  plaintiff  or  plaintiffs 
ia  such  process^  to  put  in  and  justify  bail,  before  any  one  of   the 
jnakioes  or  barona  of  the  court  out  of  which  such  process  shall  have 
issued;  who  may,  if  he  shall  think  fit,  thereupon  order  a  rule  to  issue 
'^  £at  the  allowance  of  such  bail,  and  may  further  order  such  defendant  to 
be  disdiarged  out  of  custody,  by  writ  of  supersedeas  or  otherwise,  ac- 
eording  to  the  practice  of  such  court,  in  like  manner  as  the  same  is  and 
may  be  done  by  an  order  of  court  in  term  time."     This  statute  only  Conttnictlon  of 
applies  to  arrests  on  mesne  process,  issuing  out  of  the  superior  courts ;     **  *    " 
but  it  seems  that  an  habeas  corpus,  for  the  removal  of  a  cause  from  an  in- 
ferior ooort,  is  considered  as  mesne  process  ^.     To  discharge  a  defendant  Proceedingt 
ottt  of  custody  on  this  statute,  bail  above  must  be  put  in  before  a  judge  S      ^^^^ 
and  notioe  thereof  given  to  the  plaintiff's  attorney,  and  that  the  bail  will 
justify  themselves  on  a  certain  day,  at  a  judge's  chambers  ^ ;  aud  an  af- 
fidavit made  of  the  sendee  of  such  notice :  and  when  the  boil  have  jus- 
tified*  the  judge  will  grant  hisjiat  *  for  a  rule  to  be  drawn  up  for  their 
•Uowanoe,  and  for  the  discharge  of  the  defendant,  if  in  custody  of  the 
■snhal,  or  for  a  writ  of  supersedeas  to  issue,  if  in  custody  of  the  sh«riff> 
«r  warden  of  the  Fleet  prison  ;  and  thereupon  a  rule  being  drawn  up  by 
4e  derit  of  the  rules  in  the  King's  Bench  ^  or  secondaries  in  the  Common 
Hess  i,  and  a  writ  of  supersedeas  ^  issued  when  necessary,  and  delivered 
to  the  sheriff  or  warden,  the  defendant  will  be  discharged  out  of  custody  ^. 
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Before  we  dismiss  the  subject  of  bail,  it  may  be  proper  to  consider  the 
iiature  and  extent  of  their  liability,  and  the  means  by  which  they  are  dis^ 
^^rged. 

By  the  terms  of  the  recognizance  of  bail  it  is  stipulated,  that  if  the  de-  LiabUity  of  btil. 
fendant  be  conricted  in  the  action  brought  against  him,  he  shall  pay  the 

■  8  cut  Rep.  76.  *  /d.  $  88. 

^  Ar  Hobrtjfd,  J.  and,  on  conference  with  '  Id,  §  89. 

MboU,  Cfa.  J.  he  diadiarged  a  defendant  on  '  /d.  $  40. 

jtMfmg  hsSL  theraon,  «n  Tacatios :  but  Me  "  Append.  Chap.  XV.  §  86,  &c. 

1  Chit  Repu  44.  $mb.  etnUra.  *  For  the  form  of  the  enHy  of  a  recogni 

*  For  Iht  Ibnn  of  the  bsU-piece,  see  Ap-  zance  of  bail  on  the  abore  slttate^  when 

pead.  Chip.  XIL  5  a.  tcilcen  before  a  commisaioner,  after  final  judg- 

'  /if.  $  14.  ment,  see  Append.  Chap.  XIL  5  46. 
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debt^  or  damages,  and  costs  recovered,  or  render  his  body  to  the  custody  of 
the  marshal  of  the  King*s  Bench,  or  warden  of  the  Fleet  prison  * :  and 
therefore,  if  the  plaintiff  declare  in  due  time,  for  the  cause  of  acdoa  ex- 
pressed in  the  process  and  affidavit  to  hold  to  bail,  and  proceed  thoreon 
to  judgment  against  the  defendant,  whether  by  confession,  non  sum  mfor- 
matus,  or  nihil  dicit,  or  on  demurrer,  nul  tiel  record,  or  verdict,  the  bail 
are  in  general  liable  to  pay  the  condemnation  money,  or  render  the  de- 
fendant. 

Extent  of  liabi-        In  the  Kins's  Bench,  the  ancient  course  of  the  court  was,  that  if  a  man 
^'  *"         *       became  bail  for  another  upon  a  latitat,  &&  in  any  sum  of  money,  however 
trifling,  he  was  bail  for  him  in  all  actions  brought  by  the  same  plaintiff, 
during  the  same  term,  were  the  sums  ever  so  great  \     To  rectify  this  ex- 
traordinary practice,  a  rule  was  made,  that  if  the  plaintiff  should  declare 
against  the  defendant,  upon  any  bail  by  him  put  in,  for  a  greater  sum 
than  was  expressed  in  the  process  upon  which  the  defendant  was  arrested, 
then  the  bail  so  put  in  should  not  be  chargeable  in  that  action  ^.    Still, 
however,  the  bail  were  liable  to  all  actions,  wherein  the  plaintiff  declared 
for  and  recovered  a  less  sum  than  was  expressed  in  the  process^;  and 
where  he  declared  for  and  recovered  a  greater  sum,  the  bail  were  totallj 
discharged  ^     At  length  it  was  resolved,  that  as  on  the  one  hand,  there 
was  no  colour  to  subject  the  bail  to  more  than  they  were  bound  in,  let  the 
plaintiff's  demand  be  ever  so.  much  more ;  so,  on  the  other  hand,  there 
was  no  reason  why  the  plaintiff  should  suffer  by  his  moderation  in  taking 
bail ;  but  the  recognizance  should  be  considered  as  an  agreement  to  pay  t» 
the  extent  of  the  sum  sworn  to  and  costs,  or  render  the  defendant'.   And 
Accordingly  it  is  now  settled,  in  the  King's  Bench,  that  where  the  plaintif 
declares  for  or  recovers  a  greater  sum  than  is  expressed  in  the  prooea 
upon  which  he  declares,  the  bail  shall  not  be  discharged ;  but  be  liable  for 
so  Biuch  as  is  sworn  to,  and  indorsed  on  the  process,  or  for  any  less  warn, 
which  the  plaintiff  in  such  action  shall  recover  i,  together  with  the  coetsof 
the  original  action  \     And  there  is  no  distinction  in  practice,  between  ac- 
tions commenced  by  bill  and  by  original  writ;  but  the  court,  in  either 
case,  will  enter  an  exoneretur  on  the  bail-piece,  on  payment  of  the  80» 
sworn  to  and  costs,  though  less  than  the  sum  acknowledged  to  be  doe  • 
The  bail,  however,  are  not  liable  to  pay  the  costs  of  a  writ  of  error  "^j  ^ 
is  the  plaintiff  entitled  to  levy  equitable  costs,  out  of  the  penalty  of  the 

Jo  C.  P.  recognizance'.     In  the  Common  Pleas,  each  of  the  bail  is  separately  luU^ 

for  the  sum  recovered,  to  the  full  extent  of  the  penalty  of  the  recognisance, 

*  AntCt  S50,  51.  as  to  the  costs :  But,  in  the  case  of  Ftki^ 
*>  Cro.  Jac.  449.  2  Sid.  163.  1  Mod.  16.  v.  Samjfson  aiid  another,  M.  S5  Geo.IU' 
*'  R.  T.  22  Car,  II.  K.  B.  6  Mod.  267.  K.  B.  it  was  determined  by  the  court,  ^ 
^  3  Keb.  16.  the  bail  are  liable  to  pay  them,  as  well  u  tbe 

*  6  Mod.  266.  1  Salk.  102.  6.  C.  sum  sworn  to  :  and  see  6  East,  31& 

t  2  Str.  922.  >  6  East,  312.  2  Smith  R.  408.  &  C  & 

■  R.  E.  5  Geo.  II.  reg.  2.  K.  B.    Lom,  Maule  &  Sel.  511. 

£45.    Doug.  330.    8  Dumf.  &  East,  28,  9.  ^6  D^imf.  &  East,  288. 

1  East,  90.  5  Maule  &  SeL  51 1.  ^  2  Sir.  826.  I  Ba^oaid.  K.  B.  125.  S.  C 

*  The  rule  of  E.  6  Geo.  IL  K.  B.  is  silent 
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being  douUe  the  amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  un- 
der a  judge's  order  *.  But  the  bail  are  not  liable,  in  that  court,  to  the 
payment  of  interest  on  the  sum  recovered,  subsequent  to  the  judgment  \ 
And  although  bail,  having  rendered  the  defendant,  instigate  him  to  vexa- 
tious attempts  to  obtain  his  discharge  under  an  insolvent  act,  that  court 
will  not  compel  them  to  pay  the  costs  of  the  plaintiff's  resisting  those  at- 
tempts^. In  the  Exchequer  it  is  a  rule*^,  that  '*  upon  a  recognizance  of  In  S&cfacquer. 
bail,  in  any  action  brought  in  that  court,  the  bail  therein  are  not  jointly  or 
■everally  liable  in  such  action,  for  more  in  the  whole  than  the  amount  of 
the  sum  sworn  to  in  the  affidavit  of  the  cause  of  action,  together  with  the 
oosts  of  such  action,  unless  any  proceeding  be  had  upon  their  recognimioe, 
in  which  case  they  will  also  be  subject  to  such  other  costs  as  they  are  by 
law  liable  to." 

The  bail  to  the  action  are  discharged,  by  performing  the  condition  of  Meui  of  di»- 
the  recognizance,  or  by  some  matter  operating  in  excuse  of  performance :  ^"''^"H^ 
and  the  condition  of  the  recognizance  is  performed,  either  by  paying  the 
debt,  or  damages,  and  costs  for  which  the  bail  are  liable,  or  (which  is 
more  usual,)  by  rendering  the  defendant  to  the  custody  of  the  marshal  of 
the  King's  Bench,  or  warden  of  the  Fleet  prison. 

In  treating  of  the  render  in  discharge  of  bail,  it  may  be  proper  to  con-  By  render, 
sider  by  whom,  or  what  bail,  the  render  may  be  made,  with  the  time  and 
manner  of  making  it.     The  render  may  be  made  not  only  by  the  bail  put  By  what  biiL 
in  by  the  defendant  himself,  but  also  by  such  as  are  put  in  by  the  sheriff, 
or  his  bail,  for  their  own  indemnity  ^     And,  on  an  exception  to  bail,  if  no-  By  bail  ezcqHad 
tioe  be  given  of  other  bail,  only  one  of  whom  justifies,  and  the  names  of  tifying,  &c.  in 
the  former  still  remain  on  the  bail-piece,  the  first  bail  may  render  the   ^  ^ 
principal,  in  the  King's  Bench  ^    Even  bail  who  have  been  rejected  have 
in  that  court  been  holden,  so  long  as  they  remain  on  the  bail-piece,  com- 
petent to  make  a  surrender  k  :  And  where  one  bail  only  had  justified,  and 
time  had  been  refused  by  the  court  to  justify  another,  the  court  held  the 
render  sufficient  K    In  the  Common  Pleas,  when  bail  above  were  excepted  In  C.  P. 
to  an  could  not  justify  themselves,  they  were  formerly  considered  as  no 
bail,  and  therefore  could  not  have  rendered  the  defendant  to  prison ;  but 
other  fresh  bail  might  have  been  put  in,  and  before  any  exception  taken 
to  them,  they  might  have  surrendered  him  to  prison  in  discharge  of  them- 
selves * :  And  it  is  now  holden,  that  bail  who  have  been  rejected  may  enter 

*  Barnes*  76.  1  Bot.  &  Pul  205.  and  see  '5  Dumf.  &  East,  6SS.  and  see  2  Blac 
5Mauk&SeL511.  4  Moore,  167.  1  Brod.       Rep.  1179. 

&  Bmg.  400.  S.  C  *  Per  Cur.  E.  40  Geo.  III.  K.  B.  I  New 

*  3  Taunt  60S-  Rep.  C.  P.  188.  (a).     I  Chit.  Rep.  446. 

*  4  Taunt  192.  ^nte,  276. 

<  R.  H.  38  Geo.  III.  in  Scac.  Man.  Ex.  «»  1  Chit  Rep.  446.  (a). 

Append.  823.    8  Price,  602.    And  see  fur««  *  3  Wils.  59.  and  see  1   H.  Blac.  638. 

tber,  as  to  the  nature  and  extent  of  the  lia-  1  Bos.  &  Pul.  32.     1   New  Rep.  C  P. 

bifity  of  bail,  Petersd.  Part  I.  Chap.  X.  137. 

*  Ante,  246. 
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At  what  time. 


fication,  &c 


After  r^^Iar 
time  for  juftifi- 
catbn  explfedy 
inK.  & 


into  a  new  recognisance,  for  the  purpose  of  rendering  the  defendant*. 
But  bail  surreptitiously  put  in  are  not  allowed  to  render  him  ^ 

The  defendant  having  put  in  bail,  may  render  himself,  or  be  taken  and 
rendered  in  their  discharge,  at  any  time  pending  the  action;  or  afiter 
judgment  for  the  plaintiff,  and  before  the  return  of  the  cmpias  ad 
saiufaciendum,  or  even  after  such  return,  and  before  the  expiratioo 
of  the  time  allowed  for  that  purpose,  by  the  indulgence  of  the  court 
Before  return  of  Bail  above,  we  have  seen  S  may  be  put  in  before  the  return  of  the  writ, 
"71  ^      for  the  purpose  of  rendering  the  defendant ;  and  it  is  not  necessary,  in 

and  before  justi-  either  court,  for  the  bail  to  justify,  in  order  to  render,  even  after  they  are 

excepted  to,  or  though  the  sheriff  has  been  ruled  to  bring  in  the  body  ^,  or 
the  plaintiff  has  taken  an  assignment  of  the  bail  bond  *.    The  render  of 
the  defendant  is  deemed  equivalent  to  perfecting  bail ':  And,  in  the  King's 
Bench,  the  sheriff  is  not  liable  to  an  attachment,  when  the  defendant  is 
rendered  at  any  time  before  the  expiration  of  the  day  allowed  for  brii^iog 
in  the  body';  or  even  after  the  rule  for  bringing  it  in  is  expired ^  i  And 
the  bail  to  the  sheriff  are  entitled,  in  that  court,  to  the  benefit  of  a  render 
made  without  justifying,  after  the  r^ular  time  of  justification  is  expired, 
so  as  to  stay  the  proceedings  against  them  on  the  bail  bond,  upon  payment 
of  costs'.     But  where  the  defendant  was  rendered  after  the  time  for  put- 
ting in  bail  had  expired,  but  within  the  further  time  allowed  him  fer  that 
purpose  by  the  indulgence  of  the  court,  it  was  holden  that  the  vender  wm 
out  of  time,  and  that  an  attachment  issued  after  notice  thweof  was  regi- 
lar,  and  could  not  be  set  aside,  without  an  afiidavit  of  merits'^:  And 
where  the  rule  for  the  allowance  of  bail  was  discharged,  on  account  of  pc^ 
jury  in  one  of  the  bail,  and,  pending  the  motion  for  setting  aside  the  tl- 
lowance,  the  defendant  was  rendered,  the  court  of  King's  Bench  hdd,  thst 
the  plaintiff  might  notwithstanding  proceed  on  the  bail  bond  K    In  tht 
Common  Pleas,  where  the  sheriff  had  suffered  a  person  who  had  been  a^ 
rested  to  go  at  large,  without  taking  a  bail  bond,  the  court  would  not 
allow  him  to  render  the  defendant,  after  an  action  commenced  against  Un 


InCP. 


*  1  Taunt  16S.;)0r  Heath,  J.  Imp.  C.  P. 
7  £d.  136.  Ante,  S75. 

i>2B1ac.  Rep.  1179. 

*  Jinie,2i&. 

*  AAUm  y»£wgand  another,  M.  81  Geo. 
III.  R.  T.  33  Geo.  III.  K.  B.  5  Durnf.  & 
East,  368.  Barnes,  11 1. 117.  2  BUc.  Rep. 
768.  1179,  80.  1  H.  Blac.  638.  JTardle, 
one,  4;c.  v.  JBowland,  M.  24,  Geo.  IIL  C.  P. 
Imp.  C.  P.  7  ISd.  126. 

*  6  Durnf.  &  East,  iOl. 

'4  Taunt.  669.  8  Maule  &  SeL  562.  S 
Maule  &  SeL  283.  1  Glut  Rep.  446.  (a). 
498. 

'7Dum£&East,627.  8  Bumf.  &  East, 
464.  and  see  1  Price,  103. 

*  2  Maule  &  Set  662.    8  DowL  &  RyL 


187. 

i  5  Durnf.  &  East,  684.  2KeirRep.C 
P.  86.  in  which  latter  case^  the  prooeedii^ 
were  set  aade^  without  payment  of  any  oosii^ 
except  those  of  the  assignment :  but  ne  7 
Durnf.  &  East,  297.  temlK  amira,  TUs 
Utter  case,  however,  appears  to  have  been 
overruled.  Id.  629.  and  see  II  Price,  633. 

k  1  ChiL  Rep.  667.  and  aee  8  DuroL  & 
East,  29.  9  East,  468.  S.  C  dted.  1  Chit. 
Rep.  366.  496.  (a),  but  see  2  Mauk  &  Sd. 
562.  umb,  contra :  and  see  1  H.  Blae.  9.  1 
Bos.&PuLS25.  2  Bos.  &  PuL  88.  by  which 
it  seems,  that  the  practice  it  diflaenl  in  the 
Common  Fleas. 

1  2  Bam.  &  AUL  768.  1  CbiL  R^  4M. 
S.  C.  but  see  11  Pricey  688. 
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ipt>  tliMkgh  he  had  nM  been  ruled  to  return  the  writ,  or  briog 
I  the  bodj^  before  the  aotkm  cooiiiienced  *. 

After  judgment,  it  was  anciently  the  course  of  the  courts  not  to  allow  a  After  judgment, 
ader,  subsequently  to  the  return  of  non  est  invaUus  to  a  capias  ad  tatit*  Jli^^Jdf ^J[^ 
Kiemdmm\    But  great  mischief  resulted  from  this  practice;  for  the  fi^ 
iaiatiff  would  sue  out  a  capias  returnable  the  next  day,  io  that  the  bail 
id  littk  or  no  time  to  bring  in  the  body^:  To  remedy  which,  when  the 
aiotiff  proceeded  by  scire  facias,  the  judges  indulged  the  bail  so  far,  as 
permit  them  to  lender  the  body,  upon  the  return  of  the  first  scire  Jih' 
as,  if  the  capias  were  returnable  de  die  in  diem^;  but  if  it  were  return* 
lie  the  next  term,  the  bail  were  strictly  hdden  to  render  the  principal  by 
e  retiim  of  it  *•    Popham  Ch.  J.  extended  this  indulgence  still  farther ; 
td  permitted  the  bail  to  render  any  time  before  the  return  of  the  second 
vre  faiaasy  or  upon  the  return,  sedetUe  curid  ^     This  practice,  howerer, 
ipeara  to  have  been  disallowed  by  lord  Coke^:  but  it  was  soon  after  re» 
fed,  in  the  time  of  Croke  Ch.  J.^:  and  accordingly,  it  is  now  fully  set- 
sd,  that  in  the  King's  Bench,  the  render  may  be  made  at  any  time  he- 
re the  rising  of  the  court,  on  the  return  day  of  the  second  scire  facias, 
of  the  first,  when  scire  fed  is  returned,  by  hiU^;  or  by  original  in  that 
mt,  as  well  as  in  the  Common  Pleas,  at  any  time  before  the  rising  of 
e  court  on  the  appearance  day,  or  quarto  die  post  of  the  return,  of  the 
oond  scire  facias  \ot  oi  the  first,  where  scire  fed  is  returned  \  and  not 
ter"'.     Before  the  return  of  the  capias  ad  satisfaciendum,  the  render  is  When  matter  of 
matter  of  right,  and  may  be  pleaded".     But  afterwards  it  is  allowed  by  "«***•  ®'  ^^"^ 
vt  grace  and  favour  of  the  courts  S  and  not  ex  dd)ito  justitia;  for  the 
Hiditloa  of  the  recognizance  is  broken,  upon  the  return  of  non  est  tn* 
lUus  to  the  capias:  and  therefore  a  subsequent  render  cannot  be  pleaded?; 
100^,  if  made  in  time,  the  bail  may  be  relieved  by  motion  ?.     If  the 
iH,  at  any  time  after  the  return  of  the  capias,  render  the  principal  at  a 
dge's  chambers,  and  he  be  committed  to  a  tipstafif,  from  whom  he  es« 
pes  or  is  rescued,  that  will  not  be  a  good  render  ^ ;  for  the  courts  will 
t  suffer  the  plaintiff  to  be  prejudiced,  by  their  indulgence  to  the  baiL 
When  the  plaintiff  proceeds  by  action  of  debt  on  the  recognizance,  the  Wbmdaintiir 
ader  may  be  made,  in  the  King^s  Bench,  by  the  space  of  eight  entire  days,  S^^fdcbt  on 

■tfTaimt.  654.  2  Mtnb.261.  S.  C  and  847.  8  DowL&  RyL  886.  S.  C 

i  e  Moore^  111.  but  Me  1  Pricey  IDS.  ^  1  WOi.  870. 

ilM.  and  aee  6  Bam.  &  Cres.  844.  Ante,  '  4  Bur.  81S4. 

e.  "^  Per  Cur.T.  81  Geo.  III.  K.B.  SBur. 

^  Cro.  EHz.  7S8.  ISGO.  I  Bkc.  Rep.  808.  &  C.  K.  B.  R.  M. 

*  1  Ld.  Raym.  167.  1664.  §  18.  (a).  Cai.Pr. C  P. 68.  Barney 

'  Cro.  Elis.  618.  88.  8  H.  Blac.  598.  C.  P. 

*/d788.  *  ILdLlUym.  166,  7.  SeaUyr.IietSey, 

f  Cro.  Jac  100.  M.84  Geo.  III.  K.  B. 

'Moor,  860.  8  Bttkt.  188.  SL  C  •  R.  T.  1  Ann.  reg.  8.  (a).  K.  B. 

^  W.  Jon.  180.  Sty.  Rep.  184.   8  Mod.  »  Jleaky  v.  Medley,  M.  84  Geo.  HI.  K. 

B.  Bamet,  106,  7. 

>lLd.B^ytaLl67.  6Mod.888.  8Mod.  «BMod.83B.    R.  T.  1  Ass.  »^. «- («)• 

K  R.T.  1  Ann.tt^.  8.(a).  R.  £.  6  Ge6,  K.  B. 
rfg,  8.  (a).  K«  B.  and  tec  1  Bam.  &Crcs. 
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therecogni- 
zance»  in  K.  B. 


In  a  P. 


in  full  teniij  next  after  the  return  of  the  latitat,  or  other  propess  against 
the  bail  * :  and  an  intervening  Sunday  is  to  be  reckoned  as  one  of  the 
eight  days  allowed  for  rendering  the  defendant  \  If  there  be  not  the  full 
number  of  days  in  the  same  term^  they  must  be  made  up  in  the  following 
one :  And  if  ah  action  be  brought  here  against  bail^  on  a  reoognixance 
taken  in  the  Common  Pleas^  they  have  the  same  time  allowed  them  for 
rendering  the  principal^  as  if  the  recognizance  had  been  taken  in  this 
court  ^»  Where  an  action  was  commenced^  and  afterwards  discontinued, 
and  then  the  bail  rendered  the  principal  before  the  bringing  of  a  new  se- 
tion^  the  court  held  the  render  to  be  good^  it  being  before  the  return  of  the 
process  in  this  suit ;  and  it  was  the  fault  of  the  plaintiff  not  to  b^n  right 
at  first  ^.  So>  where  the  plaintiff  sued  the  bail  on  their  recognizance,  who 
did  not  render  the  principal  within  eight  days>  and  then  the  plaintiff  died, 
and  his  executors  brought  another  action  against  the  bail,  it  was  ruled 
that  the  bail  had  e^ht  days  from  the  return  of  the  process  in  the  second 
action,  to  render  the  principal  *.  In  the  Common  Pleas,  the  render  mmt 
be  made  before  the  rising  of  the  court  ^  on  the  quarto  die  post  of  the  re- 
turn of  the  process  ^ ;  which  must  be  served  on  the  baiiyour  days  at  least 
before  the  return  ^.  And  in  that  court,  they  are  allowed  the  same  time 
for  rendering  the  defendant  on  an  attachment  of  privil^e,  as  on  a  comnicn 
capias  ^  And  if  a  bail  be  served  with  process  on  his  recognizance,  and 
die  before  the  quarto  die  post,  and  fresh  process  issue  against  his  execuUny 
they  have  until  the  quarto  die  post  of  the  return  of  the  second  writ,  to 
In  Exchequer,     surrender  the  principal  K     In  the  £xc];iequer,  onlyyb«r  days  are  aUoved 

the  bail  to  surrender  their  principal,  when  the  plaintiff  proceeds  by  sidh 
pctna^;  though  eight  days  are  allowed,  when  the  proceeding  is  by^w 
minus^:  In  calculating  the  four  days,  one  is  reckoned  inclusive,  and  the 
other  exclusive^.  And  if  an  action  be  brought  in  this  court,  against  baOi 
upon  their  recognizance  entered  into  in  the  King*s  Bench,  they  must  ren- 
der their  principal,  as  if  the  recognizance  had  been  taken  in  the  Exche- 
quer ^. 

It  was  not  formerly  usual  for  the  courts  to  enlarge  the  time  for  bail  to 
surrender  their  principal:  And,  in  one  caseP,  the  court  of  King's  Bench 
refused  to  enlarge  it,  on  an  affidavit  that  the  principal  could  not  be  re- 
moved, without  endangering  his  life ;  and  in  another  %  on  the  ground  of 
the  unwarrantable  arrest  and  detention  of  the  principal  by  a  foreign 
enemy.     So,  they  refused  to  enlarge  the  time  for  the  bail  to  render  their 


Enlarging  time 
for  rending 
prindpd. 


"  R.  T.  I  Ann.  reg.  1.  K.  B.  1  Salk.  101. 
1  Ld.  Raym.  721.  6  Mod.  132. 

*>  14  East,  537. 
.    ^  7  Dumf.  &  East,  355. 

*  2  Sir.  915. 

*  8  Dumfl  &  East,  422. 

'  Cas.  Pr.  C.  P.  53.  Barnes,  ^2.  2  H. 
Blac593. 

«  R.  M,  1654.  §  12.  C.  P.  2  H.  Blac. 
118. 

*"  Cas.  Pr.  C.  P.  18.  Pr.  Reg.  83.  Barnes, 


62.  6  Taunt.  286. 

»2H.  Blac  117. 

k  1  Bos.  &  PuL  61. 

1  2  Price,  296.  1  Younge  &  J.  15. 

"  Wightw.  79.  5  Price,  170.   1  Younge 
&  J.  15.  and  see  Forrest,  86. 

*  2  Price,  296.  (n). 

'  1  Younge  &  J.  15. 

'  4  East,  102.  and  lee  10  MooR^  im  S 
Dowl  &  RyL  606. 

«  4  East,  189. 
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ndpal,  on  ah  affidavit  that  he  was  a  lunatic;  it  not  appearing  that  he 
I  in  such  a  state  as  to  occasion  any  immediate  peril  of  life^  either  to 
laelf  or  those  about  him  *.    But  in  a  later  case  \  time  was  allowed  for 
bail  to  surrender  their  principal^  where^  the  latter  being  in  custody 
ier  the  process  of  another  courts  it  appeared^  on  the  return  made  to  a 
pear  corpus  issued  by  the  bail  in  order  to  render  him^  that  he  could  not 
removed  out  of  such  custody^  without  danger  to  his  life«  and  that  such 
poasibility  still  continued.    And  where  the  return  to  a  writ  of  latiiai 
ted,  that  the  defendant  was  insane,  and  could  not  be  removed  without 
afdanger^  and  continued  so  till  the  return  of  the  writ^  the  court  refused 
attadiment  against  the  sheriffs.    So^  where  the  principal  has  become 
tkrupi,  the  courts  will  enlarge  the  time  for  surrendering  him,  till  after 
has  finished  his  last  examination  ^,     So^  where  the  defendant  was  in 
i  crkmnal  custody  of  the  court  of  King's  Bench  for  a  conspiracy,  the 
irt  of  Common  Pleas,  though  they  would  not  take  him  out  of  such  cus- 
\j,  enlarged  the  time  for  the  bail  to  render  him  in  their  discharge  *• 
id  time  has  been  enlarged,  in  the  Exchequer,  for  the  bail  to  surrender 
sir  principal,  till  a  week  after  the  expiration  of  the  term  of  his  imprison- 
At  in  a  county  gaol,  under  a  conviction  and  sentence  for  a  misdemea- 
vor'!.     The  court  of  King's  Bench,  however,  will  not  grant  a  rule  for 
St  purpose,  unless  it  be  sworn  that  the  application  is  made  by  the  bail  i. 
When  the  defendant  is  at  large\  he  may  come  and  render  himself,  or  Rendov  bow 
t  taken  and  rendered  by  his  bail,  either  in  court,  if  sitting,  or  before  a  ^^^^  ],  ^^ 
idge  Kt  his  chambers ;  and  the  court  or  judge  will  make  out  a  committitur,  lvg«* 
r  minute  of  the  render '  and  commitment  \  and  cause  the  defendant  to 
e  aent  therewith,  in  custody  of  a  tip-staff,  to  the  King's  Bench  or  Fleet 
riaon  K    When  bail  above  are  put  in,  the  principal  is  supposed  to  be  de- 
vered  into  their  custody  by  the  court  ™ ;  as  is  evident  from  the  language 
^  the  bail-piece,  which  states  him  to  be  delivered  to  bail,  &c :  and  it  is 
iid,  that  they  have  their  principal  always  in  a  string,  which  they  may 
all  whenever  they  please,  and  render  him  in  their  discharge ''.     The  bail 
tay  also  take  their  principal  on  a  Sunday,  in  order  to  render  him  ^ ;  and 
ley  may  even  take  him,  during  his  examination  before  commissioners  of 
uikrupt  P,  or  going  to  a  court  of  justice  4.   So,  they  may  justify  entering 
le  house  of  a  third  person,  in  which  the  principal  resides,  the  outer  door 
ring  open,  in  order  to  seek  after,  for  the  purpose  of  rendering  him,  al- 
bough  the  principal  was  not  in  the  house  at  the  time '.    When  the  prin- 

'  IS  East,  856.  and  tee  2  Chit  Rep.  104w  >  R.  T.  S  Ann.  K.  B. 

Btm.  &  Aid.  279.  ^  Append.  Chap.  XXL  §  49. 

^  16  East,  889.  >  1  Chit.  Rep.  86i. 

'  4  Barn.  &  Aid.  279.  "  4  Init  178.  2  Hawk.  P.  C  88. 

'3  East,  14ft.  K.  B.  1  Taunt.  820.C  P.  *  6  Mod.  281. 

Prices  74.  Excbeq.  but  see  4  Bing.  80.  ^  Ante^  218. 

*  8  MooK^  269.    1  Brod.  &  Bing.  28.  »  AfUe,  197.  201. 

La  '  «  1  SeL  Pr.  2  Ed.  170.  and  tee  8  Stark. 

'  18  Fricfli  688.  M-CW.  262.  &  C.  Nl  Pri.  182.    DowL  &  RyL  JVi.  JW.  20. 

■  2  Chit.  Repu  101.  AnU,  197. 

^  a  Hod.  881.  '  2  H.  Blac.  120. 
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cipal  is  taken^  one  of  tht  bail^  it  is  said,  mnst  always  remain  with  him ; 
for  they  cannot  depute  their  right  of  custody  to  another,  without  the  de- 
fendant's consent  in  writing,  till  he  be  rendered  * ;  but  it  has  been  detor- 
mined,  that  a  third  person  may  assist  the  bail  in  taking  their  principal, 
and  may  lawfully  detain  him,  although  the  bail  do  not  continue  present  ^ 
A  render  maybe  made  by  the  party  himself,  without  an  attorney^:  and  it 
is  not  necessary  that  the  defendant  should  be  taken  to  a  judge's  chamber^ 
for  the  purpose  of  rendering  him  in  discharge  of  his  bail,  unless  he  desiie 
it  ^ }  nor  that  a  commUtitur  should  be  entered,  when  a  principal  is  rendered 
in  discharge  of  his  bail,  but  the  bail  may  enter  an  exon^rehtr,  and  be  dis* 
Entry  of  state  charged*.  In  the  King's  Bench  it  is  a  rule,  that  ''under  every  oommit-^ 
K.  R*"^  ment  should  be  entered  the  state  of  the  cause,  at  the  time  of  the  render: 

If  before  declaration,  the  sum  sworn  to  on  the  arrest;  but  if  after  deeiaia- 
tion,  these  words  should  be  added,  declaration  ^fiUd  or  delivered,  isswe,  or 
interlocutory  judgment  signed,  as  the  case  is  ^ :  If  after  final  judgment  in 
debt,  the  debt  and  damages;  in  other  cases,  the  quantum  of  ike  damages^" 
Practice^  in         In  the  Common  Pleas,  the  filacer  attends  with  his  book,  at  the  ju^'s 

chambers,  and  takes  the  render :  And  where  it  was  made  on  the  last  day, 
the  court  ordered  the  hour  of  the  day,  or  true  time  of  the  defendant's  sor- 
render,  to  be  entered  by  the  filacer,  in  order  that  it  might  appear  whether 
the  surrender  was  made  before  or  after  the  rising  of  the  court ''. 
When  Mmaant  When  the  defendant  is  in  custody  on  civU  process,  there  must  be  a  hakeu 
dvtt  prorgiiL'  ^  corpus  cum  causd  for  bringing  him  up,  in  order  to  render  him  in  dischsige 

of  his  bail.  This  writ  may  be  issued  in  term  or  vacation,  returnable  «s- 
mediati  ^;  and  the  judge  will,  on  the  defendant's  being  brought  up,  either 
commit  him  to  the  custody  of  the  marshal  in  the  King's  Bench,  er  wardtt 
of  the  Fleet,  in  the  Common  Pleas  and  Exchequer,  or  remand  him  to  lik 
former  custody.  In  general,  when  the  crown  is  not  concerned,  the  eoart 
will  commit  the  defendant  to  the  custody  of  the  marshal,  or  warden :  But 
where  an  impressed  man,  not  being  liable  to  be  taken  out  of  the  kii^s  8e^ 
vice,  by  any  process,  other  than  for  some  criminal  matter,  was  broo^t  up 
by  the  keeper  of  the  Savoy,  to  be  surrendered  in  dischai^  of  his  bai!,  the 
oourt  of  King's  Bench  first  committed  him  to  the  custody  of  the  manhd, 
and  then  ordered  him  to  be  delivered  instanter  to  the  keepor  of  the  Sawg; 
which  was  done,  and  an  exoneretur  entered  on  the  bail-piece  K  A  eerti^ 
rari  will  not  lie,  to  remove  the  record  of  a  judgment  obtained  against  a 
defendant  in  the  county  palatine  of  Durham,  for  the  purpose  of  erwWwy 
his  boil  to  render  him  in  the  King's  Bench,  though  he  be  a  prisoner  for 
debt  in  the  custody  of  the  marshal  ^ 

■  I  SeL  Pr.  2  Ed.  170.  XII.  §  51. 

^  S  Taunt.  4,25,  ^  Barnes  69. 

*  2  Chit.  Rep.  99.  i  8  Bur.  1875. 

^Id.7L  k  1  Bur.  889.  but  aee  7  Sait^  4M.  vtec 


*  Jffwnpkrist  w,  Dikhmr,  S.  SI  Oco.  III.  the  court,  in  a  rimflar  caae^  oidcral  ao 

K*  B.  retut  \o  be  entered  ea  tiie  WUfieM^  fat  tfM 

'  Append.  Chap.  XII.  §  50.  first  instance. 
■R.E.8Geo.IILK.B.  Append.  Chap.  >  8  DowL  &  RyL  177* 
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When  the  defendant  is  in  custody  on  a  criminal  account^  the  court  of  On  criminal  ac- 
S^ing's  Bench  will  in  smne  cases  grant  a  habeas  corpus  ad  subjiciendum,  for 
■inging  him  up ;  as  where  he  is  in  custody  under  a  charge  of  felony  %  or 
>f  olitaining  money  under  liaise  pretences  \  or  has  been  committed  to  prison 
vj  oommissioners  of  bankrupt,  for  not  answering  questions  to  their  satis- 
action^.  The  habeas  corpus,  in  these  cases,  must  be  issued  on  the  crown 
ade  q£  the  court  of  King's  Bench ;  on  which  side  also  must  be  taken  out 
he  subaequent  rule  £or  the  defendant's  surrender  in  the  action,  his  com- 
BitBient  pro  formd  to  the  marshal,  and  his  recommitment  to  his  former 
natody,  charged  with  the  several  matters  against  him  ^  :  And  ^nder  this 
wntf  the  court  will  remand  him  to  his  former  custody  *.  But  if  a  defend- 
mt  be  in  the  criminal  custody  of  the  court  of  King's  Bench,  the  court  of 
dcnmaa  Pleas  will  not  take  him  out  of  such  custody,  in  order  to  surren- 
ler  him  in  discharge  of  his  bail';  though,  if  the  imprisonment  in  such 
aae  were  only  temporary,  the  court  would  it  seems  relieve  the  bail,  by 
sahiging  the  time  for  surrendering  the  principal,  until  after  the  time  of 
bia  imprisonment  has  expired  < . 

When  the  crown  is  concerned,  the  courts  will  not,  in  general,  change  When  cmwn  ii 

Ihe  caalody^  without  the  express  consent  of  its  officers  ^ :  Though  where  a  ^" 

defiendant,  being  charged  in  custody  upon  an  extent  or  information,  or  for 

a  cotUempt  in  not  paying  the  king's  debt,  is  brought  up  to  the  court  of 

Kill's  Bench  on  a  habeas  corpus,  to  be  surrendered  in  discharge  of  his 

bsilf  and  it  appears  that  the  civil  action  in  which  he  was  bailed  was  com- 

nflnced  before  the  other  proceedings,  and  the  court  are  satisfied  that  it  is 

far  a  just  debt,  and  the  application  really  made  by  the  bail,  they  will  eom- 

nut  him,  as  their  prisoner,  to  the  custody  of  the  marshal :  For,  by  the  35 

B4w.  III.  Stat.  5.  c.  19.  ''  the  king's  debtors  shall  not  be  protected  from 

"  the  proceedings  of  their  other  creditors  against  them  K"    The  attorney 

general^  however,  may  have  a  habeas  corpus,  to  remand  the  defendant  K 

h  the  Common  Pleas,  where  A.  was  arrested  and  held  to  bail  in  a  civil 

tttion,  after  which  an  extent  issued  against  him  at  the  suit  of  the  crown, 

tad  be  was  thereupon  committed  to  the  custody  of  the  sherifis  of  London; 

OL  aa  application  to  the  court  by  the  bail  for  relief,  it  was  holden,  1st,  that 

the  bail  were  not  entitled  to  enter  an  exoneretur  on  the  bail-piece ;  Sdly, 

the  oown  having  refused  its  consent  to  the  defendant's  being  surrendered, 

i>okM  he  should  be  immediately  remanded  to  the  custody  of  the  marshal, 

that  this  court  would  have  no  authority  so  to  remand  him,  after  he  had 


'7Danif.&East,226. 

^  15  East,  78.  but  tee  IS  East,  457. 

'  Ex  parte  Pedley,  T.  88  Geo.  III.  K.  B. 
^iee  S  East,  Sas.  stat.  6  Geo.  II.  e.  SO. 
f  18.  6  Geo.  IV.  c.  16.  §  S9. 

<'3£ast,8S8. 

'  %  Str.  1217.  but  see  i  Bur.  2084.  7 
I>on£  &  East,  287. 

'8M<H»e,85d.    1  Brod.  &  Bing.  88.  S. 
C  and  tee  18  East,  457. 
<.iiile^886. 


^  Bexr.  Fedky,  T.  88  Geo.  III.  K.  B. 
Barnes,  886.  888.  5  Taunt.  508.  1  Marsh. 
166.  S.  C.  8  Taunt  148.  8  Moore,  88.  S. 
C.  8  Moore,  859.  1  Brod.  &  Bing.  88. 
8.  C.  and  see  West  on  Extents,  90,  &c. 

95. 

*  Hob.  115.  1  Salk.  858.  1  Str.  641.  1 
Wils.  848.  1  Bur.  889.  and  see  West  on 
Extents,  91,  &c. 

k  1  Wils.  848.  Btme^i  868. 
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Notice  of  ren- 
der. 


able  for  want  of 
notice. 


When  not. 


been  surrendered  to  the  warden  of  the  Pleet;  and  Sdly^  that  the  bail  could 
not  surrender  the  defendant  by  habeas  corpus,  as  a  matter  of  rights  with* 
out  the  consent  of  the  crown  * :  But  the  court  expressed  their  readiness  to 
give  the  bail  time  for  surrendering  the  defendant  K 

The  defendant  being  rendered^  notice  thereof  should  be  given,  without 

delay^  to  the  plaintiff's  attorney  ^ ;  to  the  end  that  the  plaintiff,  if  he  think 

proper,  may  charge  the  defendant  in  execution,  or  at  least  that  he  may  not 

Consequence  of   be  at  any  further  trouble  or  expense  in  proceeding  against  the  bail.  If  the 

not  giving  iL       plaintiff  therefore,  through  want  of  notice,  continue  to  proceed  against  the 

bail,  though  this  will  not  vitiate  the  render,  yet  they  shall  not  be  relwved 
until  they  have  paid  the  chaises  ^.  But  the  notice  need  not  be  given  be&re 
Coati,  when  pay-  the  rising  of  the  court,  on  the  day  of  render^  :  And  if  the  principal  be 

surrendered  in  time,  but  the  bail  omit  to  give  regular  notice  of  it  to  the 
plaintiff,  in  consequence  of  which  he  proceeds  upon  the  bail  bond,  or 
against  the  sheriff,  the  bail  may  apply  to  set  aside  the  proceedii^,  on  pay- 
ment of  costs,  even  after  the  execution  levied,  and  the  money  is  in  the 
sheriff's  hands  ^.    After  due  notice  of  the  render  of  the  principal,  the 
plaintiff  still  proceeded  against  one  of  the  bail,  in  an  action  of  debt  on  the 
recognizance,  because  no  offer  was  made  to  pay  the  costs  in  the  suit 
against  him,  nor  any  rule  obtained  to  stay  proceedings  on  payment  of 
costs ;  and  the  court  of  King's  Bench  held  the  subsequent  proceedings  to 
be  irregular,  being  contrary  to  the  rule  of  Trin.  1  Ann,  which  dedarei 
that  on  such  notice  of  render,  all  further  proceedings  against  the  bail  shall 
AflBdavit  of  ler-  cease  ^.     In  the  King's  Bench,  an  affidavit  is  required  to  be  made  of  die 
^^B.    ^'     service  of  notice  of  render^ ;  but  this  seems  to  be  only  for  the  purpose  of 

getting  the  bail-piece  from  the  judge's  chambers,  and  not  necessary  in  order 
to  make  the  render  complete,  so  as  to  discharge  the  bail  below,  and  prevent 
an  attachment  against  the  sheriff' :  Therefore,  an  attachment  issued  after 
notice  of  render,  but  before  affidavit  thereof,  is  irr^ular,  in  the  King's 

Unnecessary,  in  Bench  ^ ;  and,  in  the  Common  Pleas,  an  affidavit  of  the  service  of  notice 

C.  P. 

of  render  is  altogether  unnecessary  K 

Esoneretw  on         The  next  Step  to  be  taken,  in  order  to  discharge  the  bail,  in  the  King^t 
K.  b!^^  *°        Bench,  is  to  enter  an  exoneretur  on  the  bail-piece :  to  effect  whidi,  the 

bail-piece,  if  not  already  got,  should  be  obtained  from  the  judge's  cham« 
bers,  and  a  certificate  ^  from  the  prison,  that  the  defendant  is  in  cnslody. 
These  being  carried  to  the  master,  he  will  enter  an  exoneretur  on  the  hul^ 


*  5  Taunt.  503.  1  Mariih.  166.  S.  C. 

*>  7  Dumf.  &  East,  588.  8  Durnf.  &  East, 
2SS.  S  Bos.  &  PuL  232.  1  Pricey  338.  Ap- 
pend. Chap.  XIL  §  52. 

''R.T.I  Ann. ft^.2.(a).K.B.  6Mo€L2S8. 
8  Mod.  281.  i  Bac.  Abr.  420,  21.  5  Dumf. 
&  East,  368.  8  Dumf.  &  East,  222.  8  Bam. 
&  Cres.  112.  i  DowL  &  RyL  712.  S.  C 
and  see  Append.  Chap.  XII.  §  53. 

•»  Per  Cvr.  H.  26  Geo.  III.  K.  B.  5 
Btst,  533.  and  see  2  Smith  R.  242.  2  Chit. 
Rep.  103. 


*  8  Dumf.  &  East,  222.  and  see  1  Pricey 
338.  2  Chit. Rep.  108.  (a).  5Bani.&Cres.  - 
244. 

'3  East,  306.  and  see  R.  M.  1664.  $12. 
C.  P.    Humphries  y.  Diickerj  B.  21  Geo^^ 
III.  K.  B.     16  East,  168,  9.    I  Umk  a^ 
SeL  742.  2  Chit  Rep.  100. 

s  1  ChiL  Rep.  360. 

1"  Id.  359. 

i  Imp.  C.  P.  7  Ed.  529. 

k  R.  T.  3  Ann.  (a).  K.  & 
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which  •hould  then  be  filed  with  the  signer  of  the  utrrits ;  for  if  the 
hul*pieoe  be  filed  without  an  exoneretur,  the  bail  remain  liable,  though  the 
defiendant  be  actually  ^n  prison  ^  Yet,  where  the  bail-piece  has  been  pre- 
▼ioioaly  delivered  out  to  be  filed,  to  the  plaintifiT's  attorney,  who  n^lects  to 
file  it,  he  cannot  proceed  against  the  bail,  for  want  of  an  exoneretur  ^ : 
And  where  the  render  is  in  other  respects  r^ular,  the  court  will  not  order 
an  eximereiur  to  be  entered  on  the  bail-piece,  upon  paying  the  costs  that 
have  accrued  subsequent  to  the  render  ^     In  the  Common  Pleas,  the  Infilaicer*sbool:^ 

in  C  P 

exomeretur  is  entered  in  the  filacer's  book,  on  making  the  render  at  the 

judge's  chambers  ^.   And  where  judgment  haying  been  entered  up  against  Aftar  error 

a  defiendant  in  the  Common  Pleas,  he  brought  a  writ  of  error  in  the  ^^odlr'ixi  K.  ^ 

King^s  Bend,  where  the  judgment  was  afiirmed,  and  afterwards  brought 

a  writ  of  error  in  the  House  of  Lords,  and  pending  such  writ  surrendered 

himself  in  discharge  of  his  bail  to  the  King's  Bench  prison ;  the  court  of 

Cbnunon  Pleas  held,  that  the  bail  were  entitled  to  have  an  exoneretur  en« 

tered  on  the  bail-piece ;  as  the  recognisance  of  bail  still  remained  in  that 

courts  where  the  action  was  originally  commenced ;  and  that  the  defendant 

having  been  rendered  to  the  King's  Bench  prison,  the  terms  of  the  reoog* 

■iiance  could  not  be  complied  with,  as  that  court  would  not  allow  him  to 

be  delivered  up  or  transferred  to  any  other  custody*.     It  was  formerly  Entry  of  rendcfi 

usual  to  make  an  entry  of  the  render  in  the  marshal's  book,  kept  in  the  ^^J]^^nece»« 

King's  Bench  ofiioe  ^ ;  but  this  is  now  holden  to  be  unnecessary  s :  the  uiy* 

pitctiee  being,  when  the  bail  bring  the  defendant  to  the  judge's  chambers 

to  be  rendered,  for  the  judge  to  make  out  a  commUtUur,  which  is  delivered, 

together  with  the  prisoner,  to  the  tipstaff,  who  carries  him  to  the  King's 

Bendi  priscm,  and  there  delivers  the  prisoner,  with  the  committitur,  to  the 

Qaiahal  or  his  officer  ^ ;  and  it  is  the  duty  of  the  derk  of  the  papers  there, 

to  make  an  entry  in  the  marshal's  book  \ 

The  bail  to  the  action  are  excused  from  the  performance  of  the  condi-'  Excuse  of  per-* 
tion  of  the  recognizance,  by  the  act  of  God,  as  by  the  death  of  the  princi-*  co^lzimce  b^ 
pdi  before  the  return  of  the  capias  ad  satisfaciendum  y  or  by  act  of  law,  act  of  God. 
••  by  his  being  made  a  peer  of  the  realm,  or  member  of  the  house  of  ®y  •^^  °^  ^*^' 
Comnums,  or  becoming  bankrupt  and  obtaining  his  certificate,  or  being 
discharged  under  an  insolvent  debtor/  act,  or  by  his  being  under  sentence 
^trsnsportation,  or  impressed  into  the  king's  service,  or  sent  out  of  the 
Viagdom  under  the  alien  act,  &c. ;  or  by  act  or  default  of  the  plaintiff,  as  By  ad,  or  ^  ^ 
Vy  his  not  proceeding  in  the  action  in  due  time,  or  proper  manner,  or  by    ***  ^     ^  "°  * 
^lis  taking  a  c(^novit,  and  giving  time  thereby  to  the  principal,  without 
the  consent  of  the  bail. 

* B.S.  1  Am.  rtg.  2.  (a).  K.  B.  1  Salk.  272,  S.     18  Mod.  583.  S.  C.    S  Str.  1215; 

9&  8  Mod.  288.  1826.    8  Bur.  1049.    8  Snoith  R.  843.    I 

^8  Mod.  280.  Burnet,  68.  S.  P«  Chit  Rep.  S61. 

'  8iy.  Rep.  7,  8.  1  Bur.  409.  <  2  Bam.  &  Aid.  607.  1  Chit  Rep.  S5». 

*  Imp.  C  P.  7  Ed.  528.  S.  C. 

*  9  Moore,  65.  2  Biog.  18.  S.  C.  ^l  Chit  Rep.  S64. 
'R.T.  8  Ann.  (a).  K.B.  ud  see  1  Salk. 
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Discharge  of 
bail,  by  death,  or 
insanity,  of  prin- 
cipal. 


Priocipal  being 
mgde  a  peer,  &c. 

Bankruptcy,  or 
discharge  under, 
insolvent  act, 


When  and  how 
discharged,  by 
bankruptcy  and 
certificate  of 
principal,  in 
K.  B.  &  C.  P. 


In  Exchequer. 


When  not  dis- 
chai^ed,  in 

L/*  XT* 


When  the  defendant  dies  before  the  return  of  the  capias  ad  saiufacien* 
dum,  as  it  is  impossible  for  the  bail  to  render  him^  they  are  disdiarged  fnmi 
their  recognizance:  But  if  the  death  happen  after  the  return  of  the 
capias  ad  satisfaciendum,  and  before  it  is  filed^  the  bail  are  fixed  *•  And 
the  courts^  we  have  seen  ^,  will  not  disdiai^  them>  on  the  ground  of  the 
insamiy  of  their  principal ;  although  a  commission  of  lunacy  may  have  is- 
sued^ under  which  he  has  been  found  a  lunatic.  In  like  manner,  if  tbe 
defendant  be  made  a  peer  of  the  realm  S  or  member  of  the  house  (tf  oom« 
mons  ^,  or  become  bankrupt  and  detain  his  certificate®,  or  be  disduurged 
under  an  insolvent  debtors'  act  ^,  &c.  at  any  time  before  the  bail  are  fixed, 
they  are  in  consequence  discharged :  And,  in  any  of  the  above  caaes,  the 
courts,  on  motion,  will  order  an  exoneretur  to  be  entered  on  the  bail-pifiee, 
or  in  the  filacer's  book. 

When  the  defendant  has  become  bankrupt  and  obtained  hit  oertjfictte, 
before  the  expiration  of  the  time  allowed  to  the  bail,  by  the  indulgence  of 
the  court,  for  surrendering  him,  that  is,  (when  the  plaintiff  prooeeds  by 
scire  facias,)  before  the  rising  of  the  court  on  the  return  day  of  the  aeoond 
scire  facias  b,  or  of  the  first,  when  scire  feci  is  returned,  by  bill  in 
the  King's  Bench  ^ ;  or  by  original  in  that  court,  as  well  as  in  the  Com- 
mon Pleas,  before  the  rising  of  the  court  on  the  appearance  day,  or  quarto 
die  post  of  the  return  of  the  second  scire  facias,  or  of  l^e  first,  when  scire 
feci  is  returned  ^ ;  or,  when  the  plaintiff  proceeds  by  action  of  debt  on  dM 
recognizance  in  the  King's  Bench,  within  the  space  of  eight  entire  dayi 
in  full  term  next  after  the  return  of  the  latitat  or  other  process  against 
the  bail  ^,  or,  in  the  Common  Pleas,  before  the  rising  of  the  court  on  the 
quarto  die  post  of  the  return  of  the  process  ^;  the  court  on  motion,  si^ 
ported  by  an  affidavit  of  the  facts,  will  order  an  exoneretur  to  be  entered 
on  the  bail-piece  by  biU,  or  in  the  filacer's  book  by  original  K    And,  in 
the  Exchequer,  proceedings  were  stayed  in  an  action  against  baiL  and  an 
exoneretur  ordered  to  be  entered  on  the  bail-piece,  after  the  defiendant  had 
obtained  his  certificate,  on  payment  of  the  costs  of  the  action,  and  of  tJie 
application ;  although  the  recognizance  had  been  entered  into  fi»r  his  dis- 
charge out  of  custody,  after  final  judgment,  and  the  certificate  had  ast 
been  allowed  by  the  chancellor,  till  after  the  expiration  of  the  time  stipu- 
lated for  making  the  render  ™.     But  the  court  of  Common  Pleas  would 
not  relieve  the  bail  of  a  bankrupt  who  were  fixed  after  the  appearance  day, 


*  6  Dumf.  &  East,  28i. 
«» Ante,  216. 

'  Doug.  45. 

**  Langridge,  one,  ^,  v.  Flood,  H.  26  Geo. 
III.  K.  B.  i  East.  190.  S.  C.  cited. 

*  1  Ken.  504.    1  Bur.  244,  5.  S.  C.    Id. 
486.  Cowp.  824. 

^  2  Chit  Rep.  105. 

«  1  Barn.  &  Cres,  247.     2  Dowl.  &  Ryl 
383.  S.  C. 
^  Antej  283. 


1  Ante,  283,  4. 

k  Ante,  284. 

^  Cleveland  v.  Dickenson  ^  anotker,  bail  of 
Tomkins,  E.  41  Geo.  III.  K.  B.  2  Chit 
Rep.  104.  14  East  599.  1  Bam.  &  Aid. 
332.  3  Bam.  &  Cres.  222.  5  DowL  &  RvL 
258.  S.  C.  K.  B.  2  New  Rep.  C  P.  18a 
190.  8  Taunt.  28.  1  Moore,  457.  S.  C.  7 
Moore,  566.  1  Ring.  164.  S.  C  C  ?• 
M*Clel.  310.  399.  Exchcq. 

"•  M*ael.  399, 
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or  quarto  die  p08i  of  the  return  of  the  second  scire  facias,  which  happened 
-between  the  signature  of  the  bankrupt's  certificate  by  his  creditors  and 
the  commissioners,  and  the  time  of  its  allowance  by  the  Lord  Chancellor*. 
And,  in  that  court,  where  an  action  was  commenced,  and  the  defendant 
became  bankrupt  and  obtained  his  certificate,  and  afterwards  permitted 
jndgment  to  be  signed  for  want  of  a  plea,  after  which  the  plaintiff  pro- 
oeeded  a^dnst  the  bail,  the  court  of  Common  Pleas  would  not  relieve 
tiie  bail  on  motion  ^  And  it  seems  that  in  such  case,  they  could  in  no 
way  take  advantage  of  the  bankruptcy  and  certificate  ^ 

The  court  of  King^s  Bench  would  not  relieve  the  bail,  on  the  ground  In  what  caiet 
that  the  debt  was  contracted  while  the  defendant  was  resident  in  a  foreign  ^"'^^^^  ^' ^ 
oomtry,  and  before  he  became  a  bankrupt  by  the  laws  of  that  country,  rdief* 
tkough  he  might  have  obtained  his  certificate  there  ^.    And  where  the  de- 
liBsdaiit  became  bankrupt,  before  the  statute  49  Geo.  III.  c  121.  §  14. 
and  the  plaintiff  proved  his  debt  under  the  commission,  but  did  not  other- 
wise proceed  under  it,  the  court  held  that  the  bail  were  liable ;  though 
the  plaintiff  had  lain  by  two  years  before  he  brought  his  scire  facias 
against  than'.     But  now,  since  the  making  of  the  above  statute,  if  a 
^aintiff,  after  judgment  obtained,  prove  his  debt  under  a  commission  of 
bankrupt  sued  out  against  the  defendant,  and  also  proceed  against  the 
bail,  the  latter  are  thereby  entitled  to  their  discharge ;   and  the  court  on 
notioo  will  order  an  exoneretur  to  be  entered  on  the  bail-piece  ^     Bail  to 
the  aberiff  however,  we  have  seen ',  were  not  considered  as  sureties,  or 
IkUe  for  die  debt  of  a  bankrupt,  within  the  meaning  of  the  statute  49 
Geo.  III.  c*  121.  f  8.    And  therefore,  where  such  bail,  being  fixed  with 
tbe  debt  and  having  paid  it,  sued  the  principal  and  obtained  judgment, 
after  a  commission  of  bankrupt  had  issued  against  him,  but  before  he  had 
obtained  his  certificate,  and  after  he  had  obtained  it  the  bail  in  the  second 
actieii  applied  to  be  exonerated,  on  the  ground  that  the  plaintiffs,  the  bail 
is  the  original  action,  might  prove  their  debt  under  the  commission,  by 
tirtoe  of  the  last-mentioned  statute,  the  court  of  Common  Pleas  refused  to 
isterfefe  in  a  summary  way,  but  left  the  bail  to  their  writ  of  audita  que* 
nUi;  upon  which  the  bail  rendered  the  defendant,  and  the  court,  on  a 
tsbaequent  application,  refused  to  discharge  him  ^.      But  this  case  is  now 
pwrided  for  ;  and  the  bail  to  the  sheriff,  having  paid  the  debt,  or  part  of 
^  IB  disdiarge  of  the  whole,  are  entitled  to  relief  under  the  commission, 
^  the  statute  6  Geo.  IV.  c.  16.  §  52. 

^  bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal.  Mode  of  relief. 
iQ  tlieir  own  discharge ;  but  must  apply  to  the  court  on  that  ground,  to 

*7Taiuit.689.  ^  HiU  v.  Smpton,  bul  of  Jackson,  H.  26 

^8Taunt.46.  and  see  4  Dow1.&RyLS73.  Geo.  III.  K.  B.  but  tee  2  Blac.  Rep.  1317. 

ocowri;  but  see  8  Bara.  &  Ores.  228.    5  '^  2  Taunt  246.  and  see  stat.  6  Geo.  IV. 

IWL  k  RyL  268.  S.  C.  temb.  contra.  c.  16.  §  69.  Ante,  20S,  S. 

'  8  Jhust  &  East,  609.  and  see  S  Moore,  '  jinU^  206. 

24i  5  Moore,  831.  but  vufcr  anU,  21 K  and  '6  Taunt  S29.  2  Marsh.  S7.  S.  C 

^ciies  Hmm  cited.  *>  6  Taunt  SSO  2  Marsh.  192.  &  C 
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When  prfncipal 
is  under  sen- 
tence of  trans- 
portation. 

Impressed. 


Sent  abroad, 
«nder  alien  act, 


be  relieved  on  motion".  And  formerly,  if  the  defendant  had  beccnne 
bankrupt  and  obtained  his  certificate^  before  the  bail  were  fixed^  the  me- 
thod was^  for  the  bail  to  surrender  him ;  and  then  for  the  defendant  to 
apply  to  be  discharged^  upon  an  affidavit^  stating  his  having  become  bank- 
rupt since  the  cause  of  action  arose^  and  obtained  a  certificate  of  his  oon- 
fmrmity  under  the  commission  \  But  of  late,  when  a  bankrupt  is  dearlj 
entitled  to  his  discharge,  the  court  on  motion,  or  a  judge  on  8amm<ms,  to 
avoid  circuity,  have  ordered  an  exoneretur  to  be  entered  jon  the  bail-pieoe, 
or  in  the  filacer's  book,  without  the  form  of  a  r^ular  surrender  by  his 
bail  ^.  And  the  court  of  King's  Bench  will  relieve  the  bail  on  motion, 
without  directing  an  issue  to  try  the  fieict  of  the  bankrupt's  being  a  trader; 
the  certificate,  by  the  statute  6  Geo.  IV.  c.  ]6<^.  being  made  snffi- 
cient  evidence  of  the  trading,  &c.  ®  But  the  court  of  Common  Pleas 
would  not  exonerate  the  bail,  upon  the  defendant's  having  become  bank- 
rupt and  obtained  his  certificate,  without  giving  the  plaintiff  an  opportu- 
nity of  trying,  by  an  issue,  whether  the  certificate  were  fairly  obtained '. 
If  the  bail  do  not  apply  to  enter  an  exoneretur  on  the  bail-piece,  till  after 
proceedings  have  been  had  against  them,  they  can  only  be  relieved  on  pay- 
ment of  costs  ^. 

Where  the  defendant  was  under  sentenee  of  transportation  for  a  ^dony, 
the  court  permitted  an  exoneretur  to  be  entered  on  the  bail-piece  \  So^ 
where  the  defendant  being  a  seaman,  and  having  been  holden  to  bail  oa 
mesne  process,  for  a  debt  under  20/.,  was  impressed  into  the  king's  8e^ 
vice,  the  court,  on  application  of  the  bail,  ordered  an  exoneretur  to  be  en- 
tered K  So,  whilst  the  aUen  act  ^  remained  in  force,  if  a  de^dant  liad 
been  sent  out  of  the  kingdom  under  that  act,  the  court  of  King's  Bendi 
would  have  ordered  the  bail  bond  to  be  delivered  up  to  be  cancelled  ^  or 
permitted  the  bail  above  to  enter  an  exoneretur ;  unless  they  were  indem- 
nified, or  had  money  in  their  hands  belonging  to  the  defendant,  sufficient 
to  answer  the  plaintiff 's  demand  ™.  But  where  the  defendant  was  in  cus- 
tody under  a  charge  of  murder  comnyitted  in  Ireland,  where  a  bill  was 
found  by  the  grand  jury  against  him,  and  application  had  been  made  to 
the  secretary  of  state,  to  send  him  over  there,  in  order  to  take  his  trial; 
the  court  of  King's  Bench,  though  they  granted  a  habeas  corpus  to  hriqg 
him  up,  in  order  that  he  might  be  surrendered  by  his  bail**,  would  not» 
without  an  actual  surrender,  allow  an  exoneretur  to  be  entered  on  the  bail- 


'  1  Bos.  &  PuL  448.  450  (»).  2  Bos.  & 
PuL  45. 

*»  Cowp.  824. 

'  Id.  ibid.  Barnes,  104.  I  Bos.  &  Pul. 
450.  (6).  /NT  JhJler,  J.  and  see  the  cases  re- 
ferred to,  ante,  290.  (Q. 

*§  126.  and  see  stat:  5  Geo.  II.  c.  SO. 
5  7.  IS.    Ante,  212. 

•  1  Bam.  &  Aid.  832.  WTCtitm  ▼.  Smith, 
E.  22  Geo.  in.  K.  B.  npon  the  authority  of 
another  case,  which  had  been  deternrined  on 
the  construction  of  the  sUtute  5  Geo.  II.  c. 


SO.  §  7.  IS.  aAer  great  argument,  coafrs. 
and  see  £d.  B.  L.  415. 

'  6  Taunt.  75.  and  see  5  Moore^  SSI. 

B  2  Chit.  Rep.  104.  14  East,  699.  1 
Barn.  &  Aid.  SS2.  8  Taunt.  28.  1  Moofe* 
457.  S.  C.    Ante,  288. 

i"  6  Dumf.  &  East,  247. 

*  7  East,  406.  and  see  I  Bur.  SS9. 

^  SS  Geo.  III.  c.  4.  Amie,  215^  16. 

'  7  Dumf.  &  Eatt^  617. 

"*  6  Durnf.  &  East,  60.  68. 946 

"  Ante,  287. 
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ieoe  *.     So>  where  the  defendant  was  in  custody  of  a  messenger  nnder  fti 
rder  of  the  secretary  of  state>  for  the  purpose  of  being  sent  out  of  the 
ingdom  by  virtue  of  the  alien  act  ^,  the  court  of  King's  Bench  refused  to 
tsae  a  habeas  corpus,  on  the  application  of  his  bail,  to  bring  him  up,  that 
ley  might  render  him  in  their  own  discharge,  on  account  of  the  public 
lOOOYenience,  and  of  the  probable  risk  of  his  passage,  which  had  been 
iken  in  a  ship  immediately  about  to  sail  to  his  destined  port :  and  they 
lao  refused,  while  he  was  stiU  in  the  kingdom,  and  might  possibly  be  set 
t  large  again,  to  enter  an  exoneretur  an  the  bail-piece ;  but  they  said  that 
ley  would  remember  that  the  situation  of  the  bail  was  without  any  iault 
F  theirs,  if  any  proceedings  were  taken  against  them  in  the  meantime  ^. 
The  general  rule  by  which  the  courts  are  governed,  in  the  exercise  of  General  rule,  as 
a  equitable  interference  in  these  cases,  is  said  to  be  this :  that  wherever  J^j^^  dUdmieed 
y  the  act  of  the  law,  a  total  impossibility  or  temporary  impracticability  by  »ct  of  law. 
9  render  a  defendant  has  been  occasioned,  the  courts  will  relieve  the  bail 
Pom  the  unforeseen  consequences  of  having  become  bound  for  a  party 
rhxme  condition  has  been  so  changed,  by  operation  of  law,  as  to  put  it  out 
f  their  power  to  perform  the  alternative  of  their  obligation,  without  any 
efiiult,  laches,  or  possible  collusion  on  their  part  ^.     The  practical  modes  Practical  modes 
f  relief  which  the  courts  have  adopted  for  that  purpose,  are  these  three : 
rBt>  in  cases  of  total  impossibility,  it  is  effected  by  ordering  an  exonere- 
sr  to  be  entered  upon  the  bail-piece,  on  motion  for  that  purpose ;  or,  in 
lie  case  of  bail  below,  that  the  bail  bond  be  delivered  up  to  be  cancelled  *: 
liat  mode  is  consistent  with  the  jurisdiction  of  all  the  three  courts.     A 
fioood  mode,  (which  is  necessarily  confined  to  the  court  of  King's  Bench',) 
•8  been,  in  cases  of  temporary  impracticability  arising  from  the  dcfend- 
Dt  being,  at  the  time  when  he  should  be  rendered,  in  legal  criminal  cus- 
idy,  by  ordering  him  to  be  brought  up  by  habeas  carpus,  in  order  that  he 
lay  be  formally  rendered  in  discharge  of  his  bail.     A  third  mode  is,  by 
lie  courts  enlarging  the  time  for  making  the  render :   This  also  is  within 
lie  power,  and  may  be  resorted  to  by  all  the  courts  «.     And  the  short  re-   Result  of -deo- 
olt  of  all  the  determinations  seems  to  be,  that  wherever  the  court  cannot 
bsolutely  exonerate  the  bail,  and,  either  from  the  constitution  of  the  court 
tself  or  the  circumstances  of  the  particular  case,  cannot  enable  them  at 
ttce  to  make  a  formal  render,  they  will,  in  all  practicable  cases  of  a  tem- 
XMrary  impossibility  occasioned  by  act  of  law,  and  even  perhaps  in  other 
awes  under  special  circumstances,  enlarge  the  time  for  making  the  render, 
in  order  to  give  the  bail  an  opportunity  of  rendering  their  principal,  as 
Boon  as  it  shall  be  in  their  power  to  do  so  K 
It  remains  to  be  considered,  in  what  cases  the  bail  are  excused  from  the  Excuse  of  per- 

J  r     U  rtf  formance,  by 

performance  of  the  condition  of  their  recognizance,  by  the  act  or  detauit  oi  ^^t  or  default  of 


plaintiff. 


'  7  Dumf.  &  East,  226.  16  East,  78.  «  7  Dumf.  &  East,  B17. 

»•  48  Geo.  IIL  c.  156.  f  Anie,  887. 

'  18  East,  457.  AnU,  887.  »  13  Price,  525.  m  naiis. 

*  IS  Pricey  625.  m  notis.  ^  Id-  632.  3.  in  ndh. 
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the  plaintiff.     If  the  plaintiff  do  not  declare  against  the  dfefendint  in  dcu 
time^  80  that  the  cause  is  out  of  eourt  ^  his  bail  are  discharged.    And  it 
seems^  that  where  there  has  been  a  great  and  unnecessary  delay  in  pro- 
ceeding to  trials  the  bail  may  be  relieved,  on  their  own  applicatioa  ;  though 
the  court  will  not  discharge  them,  at  the  instance  of  the  defendant  ^.    So^, 
where  the  plaintiff  declares  by  original,  in  the  King's  Bench,  in  a  diff<n«nt 
county  from  that  where  the  action  is  brought,  his  bul  ture  discharged  < : 
But  in  the  King's  Bench  by  hiUt  or  in  the  Common  Pleas  ^,  the  dedaring 
in  a  different  county  itom  that  in  which  the  writ  issued^  is  not  deemed  a 
waLyer  of  bail.     So,  the  bul  are  dischai^ed,  if  the  plaintiff  declare  agiuosl 
the  defendant  for  a  different  cause  of  action  from  what  is  expiessed  in  the 
process  ^     But,  in  the  Common  Pleas,  a  variance  between  the  writ  and 
county  (the  ac  etiatn  being  in  case  on  promises,  but  the  declaration  in  deb$,) 
is  not  a  ground  for  entering  an  exoneretur  cm  the  bail-piece,  where  the  son 
sworn  to  is  under  40/'.     The  affidavit  to  hold  to  bail  must  also  oorre- 
spend  in  substance  with  the  process  ^ :  and  therefore,  if  the  plaintiff  dedare 
against  the  defendant  for  a  different  cause  of  action  from  what  is  exprea»' 
ed  in  the  affidavit,  his  bail  are  dischai^ed  ^ :  Biit  a  trifling  vaffian«e  in  the 
names  of  the  parties  is  not  material,  provided  there  be  no  doubt  as  to  Ihcir 
identity  K     And  it  is  too  late  to  move  to  enter  an  exoneretur  on  the  bail* 
piece,  on  the  ground  of  a  variance  between  the  declaration  and  affidavit  to 
hold  to  bail,  after  bail  put  in  and  justified,  declaration  delivered^  plea  de- 
manded, and  time  allowed  for  pleading  K    In  the  Common  Pleas,  bail  sie 
not  liable,  where  the  declaration  consists  of  several  counts,  onlesa  tkft 
plaintiff  recover  for  the  cause  of  action  specified  in  the  affidavit  K     AbA, 
in  that  court,  where  the  affidavit  was  for  a  certain  sum,  on  a  bill  of  eai* 
change  only,  and  the  plaintiff  recovered  a  greater  sum,  as  well  on  the  biH 
as  for  goods  sold,  the  bail  were  holden  to  be  liable  only  for  so  much  as 
was  recovered  on  the  bill  of  exchange  ^.    And  it  seems,  that  if  tlie  mat 
recovered  be  under  a  bailable  amount,  the  bail  are  discharged  ^.    But 
where  the  plaintiff,  having  j^led  a  bill  in  equity,  and  arrested  the  defend- 
ant  for  the  same  cause  of  action,  had,  in  consequence  of  an  order  oat  of 
Chancery  for  that  purpose,  elected  to  proceed  in  equity,  the  court  refused 


■  2  New  Rep.  C.  P.  404. 

^  1  Chit  Rep.  281. 

'  3  Lev.  235.  R.  E.  2  Geo.  II.  (a).  K. 
B.  Barnes,  116. 

«»  R.  H.  22  Geo.  III.  C.  P. 

•  Per  Cur.  M.  48  Geo.  III.  K.  B.  8 
Will.  61.  2  H.  Blac.  278.  2  Bos.  8c  PuL 
858.  5  Moore»  488.  and  see  2  East,  805. 
but  see  2  Moore,  801.  8  Taunt  804.  S.  C 
7  Moore,  862.  1  Bing.  68.  S.  C.  8  Moore, 
88.  1  Bing.  206.  &  C. 

f  1  H.  Blac.  810.  ArUe,  160. 

«  1  Chit  Rep.  669.  (a). 

»»  6  Durnf.  &  'East,  868.    7  Dumf.  & 


East,  80.     8  Dumf.  &  Bast,  S7.     1 
Rep.  659.   2  Taunt  107.  5  Moore^  209.  8 
Bam.  &  Ores.  1.    4  Dowl  &  RyL  619.  S. 

a 

1  1  Chit  Rep.  659.  (a). 

k  8  Moore^  805.     1  Brod.  &  Bhg.  4B, 
S.C. 

1  2  Taunt  107.  and  see  4  Doi4.  &  ByL 
245. 

""  7  Taunt  804.  1  Moore^  61.  S.  C 

"  Per  Lord  Xet^fomt  in  Lmxndtr^*  IV* 
ner,  at  Lancaster^  Mtg^  1797.  bal  a$t-^ 
Dowl  &  Ry).  ]94w 
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as  they  are  not  prevented  thereby  from  surrenderiilg  their  principal  *.  So, 
where  a  plaintiff  receives  bills  of  exchange  from  a  defendant^  with  an 
agreement  that  he  shall  not  be  precluded  from  proceeding  while  the  bills 
are  running,  the  bail  are  not  thereby  discharged  ^  It  is  not  any  defence 
at  law>  to  an  action  on  a  bond  against  a  surety,  that  by  a  parol  agreement, 
time  has  been  given  to  the  principal  ^ :  And  the  sureties  in  a  replevin 
bond  are  not  discharged,  by  time  being  given  to  the  plaintiff  in  replemn^, 

*  5  Taunt  6U.  1  Marsh.  850.  S.  C.  S.  C. 

^  7  Taunt  126.    And  lee  further,  as  to  <*  6  Taunt  879.    8  Marah.  81.  S.  C   S 

vhen,  and  in  what  cases,  bail  to  the  action  Pricey  214.  S.  Cin  Error:  and  see  7  TanoL 

are  discharged,  Petersd.  Fart  I.  Chap.  XIV.  97.    2  Marsh.  898.  S.  C     7  Pricey  t23L  S. 

«  5  Bam.  &  Aid.  187.  8  Chit  Rep.  336.  C.  in  Error. 
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CHAP.  XIII. 


If  Proceedings  against  Bail  to  the  Sheriff,  upon  the 
Bail  Bond  ;  and  against  the  Sheriff,  to  compel  him 
to  return  the  Writ,  and  bring  in  the  Body. 

If  bail  above^  when  necessary^  be  not  put  in  and  perfected  in  due  time^  Forfeiture  of, 
he  bail  bond  is  forfeited :  and  the  plaintiff  may  either  take  an  assignment  *]J  ^  bond!** 
i  it  S  and  proceed  thereon  against  the  defendant^  and  his  bail  to  the  she- 
liT;  or  he  may  proceed  against  the  ^Am/f  himself^  to  compel  him  to  return 
ie  writ^  and  bring  in  the  body  of  the  defendant  ^ 

If  the  bail  below  be  sufildent^  it  is  usual  for  the  plaintiff  to  take  an  as-  In  what  cases  it 
^nrnent  of  the  bail  bond ;  which  it  seems  he  may  do,  even  after  service  ^Y  to  whafnoL 
F  the  rule  to  bring  in  the  body  S  or  moving  for  an  attachment ;  but  after 
e  has  sued  out  an  attachment  against  the  sheriff,  he  has  made  his  elec- 
i<m,  and  cannot  afterwards,  whilst  the  attachment  remains  in  force,  take 
n  assignment  of  the  bail  bond^:  And,  in  the  Common  Pleas,  if  bail 
bove  be  put  in  and  justified  in  due  time  after  the  sheriff  is  ruled  to  bring 
3  the  body,  the  court  will  set  aside  the  proceedings  in  an  action  upon  the 
oil  bond,  commenced  previous  to  the  time  of  justification  * :  So  that  the 
ilaintiff,  in  that  court,  is  not  at  liberty  to  proceed  on  the  bail  bond,  pend- 
ng  the  rule  to  bring  in  the  body.  But  where  the  sheriff's  officer,  on  the 
kttachment  being  lodged,  prevailed  on  the  plaintiffs  to  withdraw  it,  and 
ake  an  assignment  of  the  bail  bond,  which  the  plaintiffs,  in  order  to  re- 
ieve  the  sheriff,  accordingly  took,  and  commenced  an  action  thereon,  the 
xmrt  of  King's  Bench  held,  that  the  plaintiffs  might  abandon  their  at- 
Uichment  in  this  case,  and  then  take  an  assignment,  and  proceed  on  the 
bail  bond  ^  And,  in  the  Exchequer,  where  the  attachment  against  the 
^eriff  has  been  set  aside  for  irregularity,  it  is  no  bar  to  an  assignment  of 
the  bail  bond  s. 

Before  the  statute  for  the  amendment  of  the  law  ^,  the  sheriff  was  not  Before  staf.  4 
compellable  to  assign  the  bail  bond  * ;  though,  if  he  had  not  assigned  it,  the  ^^  ^ 

*  Append.  Cliap.  XIII.  §  1.  ^  Cwmmgham  v.  Chambers^  £.  46  Geo. 

^  GOb.  C.  P.  20.  and  see  2  Wms.  Saund.  III.  K.  B.  and  see  1  Chit  Rep.  S94.  in  nolit. 

^  Kd.  60.  a.  b,  e,  61.  a.  6.  &c  *  S  Bos.  &  Ful.  564.  and  see  7  Moore, 

assignte,  4;c,  v.  Owenj  bail  of  600.  1  Bing.  181.  S.  C 


I>imkin,  M.  S6  Geo.  III.  Poidevin  v.  Har-  '  15  East,  215. 

*%)mi  of  MarleOi,  M.  51  Geo.  III.  K.  B.  ^  Wightw.  406. 

S  Bos.  &  PuL  564.  C.  P.    Wightw.  406.  i"  4  &  6  Ann.  c.  16.  $  20. 

W  Ex.  Pr.  121.  Excheq,  >  1  Mod.  228. 
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court  would  have  amerced  him  ^ :  and  the  old  way  was,  first  to  give  a  rule 
for  the  sheriff  to  bring  in  the  body^  before  the  plaintiff  could  take  an  as- 
signment of  the  bail  bond  ^  Another  mischief  at  common  law  was^  that 
after  an  assignment  of  the  bail  bond>  the  action  thereupon  must  have  been 
brought  in  the  name  of  the  sheriff^  who  might  have  released  it>  and  thereby 
By  that  statute,    driven  the  plaintiff  into  a  court  of  equity  ^.     To  remedy  these  inocmve- 

niencesj  it  was  enacted  by  the  above  statute^  that  **  if  any  person  or  per- 
sons shall  be  arrested^  by  any  writ^  bill  or  process^  issuing  out  of  any  of 
the  courts  of  record  at  Westminster,  at  the  suit  of  any  common  peraoa, 
and  the  sheriff  or  other  officer  take  bail  from  such  person,  against  whom 
'^  such  writ,  bill  or  process  is  taken  out>  the  sheriff  or  other  officer,  at  the 
request  and  costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful  at- 
torney, shall  assign  to  the  plaintiff  in  such  action,  the  bail  bond  or 
other  security  taken  from  such  bail,  by  indorsing  the  same,  and  attest- 
ing it  under  his  hand  and  seal,  in  the  presence  of  two  or  more  credible 
witnesses,  which  may  be  done  without  any  stamp :  and  if  the  said  bail 
bond  or  assignment,  or  other  security  taken  for  bail,  be  forfeited,  the 
plaintiff  in  such  action,  after  such  assignment  made,  may  bring  an  ac- 
tion and  suit  thereupon  in  his  own  name;  and  the  court  where  the 
action  is  brought  may,  by  rule  or  rules  of  the  same  court,  give  such  re- 
lief to  the  plaintiff  and  defendant  in  the  original  action,  and  to  the  bail, 
upon  the  said  bond  or  other  security  taken  from  such  bail,  as  is  agree- 
able to  justice  and  reason;  and  that  such  rule  or  rules  of  the  said  court 
"  shall  have  the  nature  and  effect  of  a  defeasance  to  such  bail  bondd  «r 
"  other  security  for  baiL"     This  act,  and  all  the  statutes  of  jeofBiils,  are 
extended  by  the  24th  section,  to  all  courts  of  record  in  the  counties  pals* 
tine  of  Lancaster,  Chester,  and  Durham,  and  the  principality  of  Wtda, 
To  the  king.        and  to  all  other  courts  of  record  within  this  kingdom  ^.    And,  by  the  sta- 
tute 6  Geo.  IV.  c.  108.  §  99.  where  persons  arrested  by  capias,  at  the 
king's  suit,  give  bail,  the  dieriff  is  required  to  assign  the  bail  bond  to  the 
king,  at  the  request  of  the  prosecutor. 
At  what  time  it        The  bail  bond,  it  is  said,  may  be  assigned  before  it  is  forfeited^  thou^ 
and^put^  wdt     ^^  <»miot  be  put  in  suit  till  afterwards  «.     And,  in  the  King's  Bench,  if 
In  K.  B.  the  bail  do  not  justify  in  four  days  after  exception,  the  plaintiff  is  at  li- 

berty to  proceed  upon  the  bail  bond ;  although,  from  the  bail  having  beea 
put  in  sooner  than  was  necessary,  the  rule  for  bringing  in  the  body  has 
not  expired,  and  the  sheriff  is  not  liable  to  an  attachment^:  And»  in  that 
court,  it  has  been  holden,  that  if  the  fourth  day  for  perfecting  bail  be  the 
last  day  of  term,  and  the  bail  be  not  perfected  before  the  rising  of  the 
court  on  that  day,  an  assignment  of  the  bail  bond  to  the  plaintiff.  Id  the 
In  C  P.  evening  oi  that  day,  is  regular  s.     In  the  Common  Pleas  it  is  il  taie,  that 

*  1  Sid.  S3.  2  Mod.  84.  of  Chester,  and  the  court'  of  Goimnmi^letf 

^  1  Salk.  99.  at  Ltmcaster,  and  the  prooeiedKiigs  diciebiL 

*=  GUb.  C.  P.  2.  •  Barnes,  77. 

^  And  see  the  statute  22  Geo.  II.  c.  46.  '  4  Barn.  &  Ores.  864.    7  Bimi  ft  Bji 

§  35.  for  the  assignment  of  bail  bonds,  on  374.  S.  C. 
process  issuing  out  of  the  court  of  Session  <  8  Durnt  &  JEtst,  4% 
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BO  bail  bond  taken  in  London  or  Middlesex,  by  virtne  of  any  process 
suing  oot  of  that  courts  returnable  on  the  JirH  return  of  any  term^  shall 
» put  in  suit  until  after  ihejifth  day  in  full  term ;  and  that  no  bail  bond 
iken  in  any  other  dty  or  county,  by  virtue  of  such  process,  shall  be  put 
.  suit  until  after  the  ninth  day  in  full  term :  and  that  no  bail  bond  taken 

JLomdon  or  Middlesex,  by  virtue  of  any  process  issuing  out  of  that  court, 
tamable  on  the  second  or  any  other  subsequent  return,  shall  be  put  in 
it  until  after  the  end  oifour  days  exclusive  of  the  day  on  which  such 
oceaa  shall  be  expressed  to  be  returnable ;  and  that  no  bail  bond  taken 
any  other  dty  or  county,  by  virtue  oi  such  last-mentioned  process,  shall 
r  put  in  suit  until  after  the  end  of  eight  days  exclusive  of  the  day  on 
tddi  such  last-mentioned  process  shall  be  expressed  to  be  returnable ; 
MKi  pain  of  having  all  proceedings  upon  such  bail  bonds  to  the  contrary, 
t  aside  with  costs  ^"  After  defieiult  made  in  putting  in  special  bail  in 
ne,  it  is  not  enough  that  bail  are  afterwards  put  in :  but  the  plaintiff 
ly  take  an  assignment  of  the  bail  bond,  and  proceed  thereon,  unless  the 

0  be  also  justified,  though  not  before  excepted  to  K  And  where  the 
£mdant  had  neglected  to  put  in  and  perfiect  bail  above,  the  court  of 
ing^s  Bench  held  that  the  plaintiff  was  not  out  of  court,  by  omitting  to 
ekure  in  the  original  action,  within  two  terms  after  the  rotum  of  the 
it ;  but  he  might  still  take  an  assignment  of  the  bail  bond  ^ :  for  he 
IS  not  bound  to  declare  de  bene  esse,  within  the  time  limited  for  the  de- 
idantTs  appearance,  and  after  that  time  he  could  not  declare,  until  the 

fendant  had  actually  appeared.      But  where  the  plaintiff  is  completely  After  cause  b 

t  of  court,  by  not  declaring  in  the  original  action  within  a  year  after  ^"      ^ 

s  fetum  of  the  writ,  or,  in  the  Common  Fleas>  before  the  end  of  the  va- 

tioii  of  the  second  term  after  it  is  returnable,  it  seems  that  he  cannot 

xrwards  regularly  take  an  assignment  of  the  bail  bond^:  And,,  in  the 

ter  court,  though  the  assignment  of  the  bul  bond  be  regular,  as  being 

len  while  the  action  was  pending,  yet  if  the  plaintiff  be  afterwards 

ilty  of  laches,  to  the  prejudice  of  the  bail,  the  court  will  stay  the  pnv 

idings  thereon  ^     The  plaintiff,  however,  may  proceed  against  the  bail, 

liODgh  the  action  be  out  of  court,  if  it  do  not  appear  that  it  was  out  of 

art  befiire  the  plaintiff  took  an  assignment  of  the  bail  bond  ^.    In  the  In  Exchequer* 

Kdiequer,  the  court  on  motion  will  stay  proceedings  against  bail,  on  pay- 

GBt  of  costs,  although  the  plaintiff  has  neglected  to  proceed  against  them 

1  die  btmd,  as  early  as  he  might  have  done,  if  the  bail  had  any  reason  to 
ink  that  the  plaintiff  did  not  mean  to  proceed  in  the  action,  such  as  the 
iokruptcy  of  the  defendant.    But  when  a  trial  has  been  lost,  the  bail 

*R.  T.  ao  Geo.  in.  a  P.    1  H.  Blac      Price,  259. 

Si6.  and  leea  former  rule  of  U.  9  Ann.  *  2  Blac  Rep. 876.  and  see  4TAunt7]5. 


r-4  C  P.  2  Bkc.  Bep.  1009.  5  Taunt.  649. 

^7  Bait,  607.  <  S  Bos.  &  Pul  221. 

*8  8tr.  1262.  CamUekaely.  Chandler,  T.  '  4  Taunt.  715.    And  aee  further,  as  to 

^6eo.IILK.B.  Imp.K.B.  lOBd.140.  tbe  forfeiture  and  assignment  of  the  bail 

d  see  2  East,  442.    Prac.  Reg.  71.    3  bond,  Petersd.  Ffert  I.  Cha^  VL  §  8. 
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bond  will  be  ordered  to  stand  as  a  secnrity^  if  the  bail  have  not  applied  to 
stay  proceedings  on  the  earliest  opportunity  *. 
Assignment  of,         The  assignment  may  be  made  by  the  high  sheriff^  or  by  the  under-she- 

1^  w  om  made.    ^^  j^  ^^  name,  and  even  by  the  under-sheriflf's  derk  in  his  office  ••:  And 
Action  on,  ,  •'  .  i       •  i        - 

where  brought     as  the  assignment  may  be  made,  so  the  action  may  be  brought,  in  any 

Several  actions,    county  ^.     It  was  formerly  usual  for  the  plaintiff  to  bring  several  actions, 

against  the  principal  and  his  bail,  upon  the  bail  bond ;  but  this  practice 
being  considered  unnecessary  and  oppressive,  was  discountenanced  by  the 
court  of  King's  Bench  in  a  recent  case<^,  where  the  assignee  of  a  bail  bond 
brought  separate  actions  thereon,  without  suggesting  any  sufficient  reason 
for  so  doing ;  and  the  court,  under  the  discrcltionary  power  vested  in  them 
by  the  statute  4  &  5  Ann.  c.  16.  §  20.  stayed  the  proceedings  in  all  the 
Must  be  brought  actions,  upon  payment  of  the  costs  of  one  of  them.  The  action  upon  the 
10  same  court.      |^jj  ^^^^  must  necessarily  be  brought  in  the  same  court  whence  the 

process  issued,  on  which  the  bond  was  taken®;  otherwise  the  partie* 

could  not  have  the  relief  intended  by  the  statute.     This  rule  applies,  ii 

the  King's  Bench,  to  actions  brought  on  the  bail  bond  by  the  lAm^hioh 

self,  as  well  as  his  assignee  ^ ;  but  it  is  otherwise  in  the  Common  Pleas', 

and  Exchequer  \  where  the  sheriff  may  sue  on  the  bail  bond  in  a  diffeniit 

court :  And  although  it  be  irregular  to  bring  an  action  on  the  boil  bond,  ia 

a  different  court  from  that  in  which  the. original  action  was  oommenoei 

yet  the  defendant  cannot  take  advantage  of  this,  under  the  plea  of  noa  ei^ 

factum  K     When  the  plaintiff  has  taken  an  assignment  of  the  bail  bond, 

he  cannot  proceed  in  the  original  action,  so  long  as  he  retains  his  right  t» 

sue  upon  it  K 

Setting  aside  The  proceedings  on  the  bail  bond  may  be  set  aside,  with  costs,  if  im- 

F^®J^^^    '  gular  ;  or  stayed,  if  regular,  upon  terms,  at  the  instance  of  the  defendant^, 

or  of  the  sheriff  or  his  bail,  in  order  that  there  may  be  a  trial  in  the  on- 
ginal  action.  And  the  rule  for  staying  the  proceedings  may  be  obtained 
on  the  same  day  that  the  bail  justified  ™.  The  causes  of  irr^;vlarity  aie 
as  various  as  the  different  proceedings  out  of  which  they  arise.  Ingenenli 
the  irr^;ularity  is  in  the  writ,  as  that  it  was  returnable  on  a  day  oat  of 
term  °,  &c. ;  or  in  the  affidavit  to  hold  to  bail,  arrest,  bail  bond,  or  ex- 
ception to  bail ;  or  that  the  bond  was  put  in  suit  before  it  was  fbrfeitei 


■  3  Price,  857. 

^  Per  Lord  Mansfield,  in  Harris  v.  Ashley, 
Sit.  Mid.  M.  SO  Geo.  II.  French  v,  Arnold, 
T.  6  Geo.  III.  1  Str.60.  (1).  4  Campb.S6. 
and  se^  5  Bam.  &  Aid.  243.  but  see  Kilson 
&  Fagg,  I  Str.  60.  10  Mod.  288.  S.  C. 
contra, 

*"  2  Str.  727.  2  Ld.  Ra>'m.  1455.  S.  C. 

<*  2  Bam.  &  Aid.  598.  I  Chit  Rep.  337. 
S.  C. 

*  1  Bur.  642.  2  Ken.  369.  S.  C  3  Bur. 
1023.  Bamcs,  92.  117.  3  Wils.  348.  ■  8 
Blac.  Rep.  838.  S.  C. 


'  8  Durnf.  &  East,  162.  but  the  actioiiB 
this  case  had  been  removed  from  ao  iofcrior 
court. 

«  1  H.  Blac.  631. 

»» 8  Price,  174. 

*  2  Campb.  396. 

k  Eaton  Y.  BeaUie,  £.  45  Geo.  IIL  K.B. 
2  Smith  R,  489.  S.  C.  4  Taunt  716.  I  (^ 
Rep.  394.  in  notis.  9  Pricey  407. 

1  Bames,  74. 

""  2  Chit.  Rep.  108. 

»  1  Str.  899. 
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When  a  bail  bond  has  been  improperly  taken^  tbe  ootirt  will  order  it 
to  be  delivered  up  to  be  cancelled :  And  the  assignment  of  a  bail  bond 
was'  set  aside^  as  having  been  made  pending  a  rule  to  set  aside  pro- 
ceedings for  insularity,  and  to  stay  proceedings  in  the  mean  time; 
the  proceedings  being  suspended  thereby  for  all  purposes,  till  the  rule 
was  discharged  K  So,  the  proceedings  on  the  bail  bond  were  set  aside 
where  the  assignment  was  taken  after  the  defendant  had  given  a  cog' 
novii,  without  the  knowledge  of  the  bail,  for  payment  of  the  debt  and 
costs  \  But  when  a  defendant  obtains  a  rule  which  stays  the  plaintiff's 
proceedings,  he  is  not  entitled,  after  it  is  discharged,  to  the  same  time  for 
the  purpose  of  taking  the  next  step,  as  he  had  when  he  obtained  the  rule ; 
though  the  defendant  in  such  case  should  have  a  reasonable  time  aUowed 
him,  for  the  purpose  of  taking  his  next  proceeding ;  and  it  has  been  de- 
termined, that  the  whole  of  the  day  on  which  the  rule  is  disposed  of,  is  a 
reasonable  time  for  that  purpose  ^.  Where  the  plaintiff  took  an  assign- 
ment of  the  bail  bond,  and  afterwards  gave  notice  of  exception  to  the 
bail,  without  entering  it,  the  court  of  King's  Bench  held  that  the  plaintiff's 
irregularity,  in  not  entering  an  exception,  was  not  waived  by  the  defend- 
ant's having  given  two  notices  of  justification,  under  one  of  which  the  bail 
had  justified,  and  therefore  held  that  the  proceedings  should  be  stayed  ^ ; 
but  they  would  not  order  the  bail  bond  to  be  delivered  up  to  be  cancelled  '. 
When  the  defendant  has  been  arrested  by  a  wrong  name,  the  courts  When  defendant 

will  order  the  bail  bond  to  be  delivered  up  to  be  cancelled  ^       But  !!]|!!!!flJ2L* 

<  wrong  nan>e» 

it  cannot  be  cancelled,  in  the  King's  Bench,  on  the  ground  of  the  plaintiff's  &c. 
.attorney  having  neglected  to  take  out  his  certificate ' ;   or  because  the 
place  where  the  affidavit  to  hold  to  bail  was  sworn,  is  not  mentioned  in  the 
Jurat  s.    So,  if  a  n(m-commissioned  officer  has  been  arrested  and  given  In  C.  P. 
bail,  the  court  of  Common   Pleas  will  not,  after  judgment  recovered 
against  the  bail,  set  aside  the  proceedings,  and  cancel  the  bail  bond  ^ : 
And,  in  that  court,  if  the  plaintiff  sue  out  writs  into  two  counties,  and 
arrest  the  defendant,  who  gives  bail  to  the  sheriff  in  both,  the  plaintiff 
may  regularly  proceed  on  the  first  bail  bond  K    In  the  Exchequer,  when  In  Exchequer, 
the  bail  do  not  appear  to  justify  on  the  day  mentioned  in  the  notice,  but 
on  a  subsequent  day  according  to  further  notice,  and  the  plaintiff,  on  the 
morning  of  the  latter  day,  take  an  assignment  of  the  bail  bond,  and  sue 
out  process  thereon,  the  proceedings  are  r^ular,  although  the  rule  for  the 
sUowanoe  of  bail  be  served  on  the  same  day ;  nor  is  it  a  waiver  of  the  as- 
signment, that  the  plaintiff  attended  to  oppose  the  justification  of  bail  K 

*  4  Dumf.  &  East,  176.  484.  S.  C.  though  it  was  formerly  otherwiie: 
^  4  Barn.  &  AkL  91.   Ante,  295.    Post,      S  Durnf.  &  East,  578.  2  Bos.  &  PuL  109. 

305.  t  1  Dowl.  &  RyL  215.  Ante,  77. 

<  5  Bam.  &  Cret.  771.  and  sec  4  Bam.  &  *  1  Bos.  &  PuL  105. 

Cna.  970.  7  DowL  &  Ryl  456.  S.  C  <"  4  Taunt.  557. 

*  1  CbiL  Rep.  174.  *  2  Taunt.  67.  and  see  1  Chit.  Rep.  892. 

*  4  Xnle  &  SeL  86a  1  Chit.  Rep.  282.  ^9  Price,  5.  9. 
2  Cbit  Rep.  857.    8  Mooie,  526.    1  Bing. 
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Suying  proceed.       In  the  Kuig's  Bendb,  bf  a  modem  rule  of  oonrtS'^  no  role  can  be  drawn 
imUrln^'lB.     ^  ^'  ^f^P^  proceedings  regular^  oommenoed  on  the  assignment  of  t 

bail  bond^  unless  the  application  for  such  rule,  if  made  on  the  part  of  the 
original  defendant^  be  grounded  upon  an  affidavit  of  merits  ^  ;  or>  if  made 
on  the  part  of  the  dberiff  ox  bail  ^,  or  any  officer  of  the  sheriff  S  be  grounded 
upon  an  affidavit,  shewing  that  such  application  is  really  and  tnily  made 
•on  the  part  of  the  dieriff  or  bail,  m  officer  of  the  sheriff,  (as  the  case  maf 
be,)  at  his  or  their  own  eiq>ense,  and  for  his  or  their  only  indemnity, 
ami  without  collusion  with  the  original  defendant."    This  rule,  it  will  be 
t)bserved,  only  applies  to  staying  proceedings  regularly  oommenoed  on  die 
assignment  of  a  bail  bond :  And  they  cannot  be  stayed,  whero  the  motioa 
is  made  on  behalf  of  the  defendant,  without  an  affidavit  of  merits^  aL 
though  the  plaintiff  has  opposed  the  justification  of  bail,  and  received  the 
.eosts  of  exposition  *.     The  affidavit,  if  made  on  behalf  of  the  defauUmt, 
must  expressly  state,  that  he  has  a  good  defence  to  the  action  upon  tk 
•meriis;  an  affidavit  that  he  has  a  good  defence  to  the  action  merely,  not 
being  sufficient ' :  And  if  the  application  be  made  by  the  bail,  after  notiee 
of  render  has  been  given,  the  affidavit  must  state  that  the  i^lication  ii 
made  bond  Jide,  on  their  behalf^ :  But  when  an  affidavit  of  merits  is  pro* 
duced,  it  is  not  necessary  to  state  on  whose  behalf  the  motion  is  made^ 
In  C.  P.  In  the  Common  Pleas,  on  motion  by  the  bail  to  stay  proceedings  on  the 

bail  bond,  or  against  the  sheriff,  on  payment  of  costs,  the  court  do  not  r^ 

quire  the  bail  to  swear  to  mmts ;  nor  is  there  any  distinction  in  thii  r^ 

In  Exchequer,     spect,  whether  a  trial  has  been  lost  or  not  K  In  the  Exchequer,  when  a  trial 

has  not  been  lost,  the  court  on  motion  will  stay  proceedii^  on  an  assiga^ 
ment  of  a  bail  bond,  the  defendant  having  since  put  in  and  perfected  biily 
without  payment  of  costs,  or  any  affidavit  of  merits,  or  that  the  appli> 
cation  is  made  in  ease  of  the  sheriff,  or  bail  ^ ;  nor  will  they  order  the  faifl 
bond  in  such  case  to  stand  as  a  security,  but  only  require  that  the  phdntif 
shall  be  put  in  the  same  situation  as  if  the  bail  had  justified  in  due  time'* 
And  they  refused  to  order  a  bail  bond  to  stand  as  a  security,  wheie  die 
plaintiff  had  lost  a  trial  by  his  own  conduct,  in  not  accepting  reaaonaUe 
terms  ofiered  him  by  the  defendant  °^.  But  when  a  trial  has  been  lost,  tiit 
bail  bond  must  stand  as  a  security  °. 
BtU  above,  in  When  the  proceedings  on  a  bail  bond  are  irregular,  or  against  good 

wh^  necessary,    &ith,  it  is  not  necessary  to  put  in  and  perfect  bail  in  the  orilginal  aedflSi ' 
and  when  not.      j^  Qj^er  to  set  them  aside  ° :  And  if  the  defendant  be  surrendered  bf  Ui 

bail  above,  though  without  justifying,  after  the  time  allowed  them  fiv  jo*- 

•  R.  M.  69  Geo.  III.  K.  B.    2  Bam.  &  »»  Id.  672. 

Aid.  240.   1  Chit  Rep.  Si6.  (a).  672,  S.  (a).  ^  1  New  Rep.  C  P.  128. 

2  Cbit  Rep.  S73,  4.  k  n   pHce,  683.  686.*  18  Friec^  H^ 

b  Append.  Chap.  XIIL  §  S.  M'Clel  44.  S.  C. 

•  /d.  5  4.  »  8  Price,  62.  18  Pric^  114.  MOA*** 
*»  Id.  S  5.  S.  C. 

•  1  Chit  Rep.  677.  ™  8  Prices  610. 

f  6  Barn.  &  Aid.  70S.  "  13  Price,  116,  16.  Amift  2»,  800* 

«  1  Chit  Rep.  127.  «  4  Moore^  149. 
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has  expired,  the  court  of  King's  Bench,  we  have  seen,  will  stay 
the  proceedings  on  the  bail  b<»id,  npon  payment  of  costs  ^  But  when 
the  proceedings  are  regular,  and  the  defendant,  not  having  been  surrendered 
by  his  bail  above,  applies  to  stay  them  upon  terms,  he  must  in  general  put 
in  and  perfiect  bail  above,  before  the  application  is  made  ^:  Yet,  upon  par- 
ticular occasions,  the  rule  to  stay  the  proceedings  may  be,  upon  condition 
that  die  defendant  shall  put  in  and  perfect  bail  ^.  And,  whenever  the  de- 
fimdmnt  is  guilty  of  a  n^^lect,  in  not  putting  in  bail  in  due  time,  by  which 
the  bail  bond  becomes  forfeited,  the  notice,  in  case  the  party  mean  to  put 
in  bail,  (in  order  to  stay  the  proceedings  upon  the  bail  bond,)  should  be, 
that  he  will  put  in  and  perfect  bail  on  such  a  day ;  when  the  plaintiff 
may  appoae  them  in  court,  without  its  being  a  waiver  of  the  bail  bond  ^. 

Bail  above,  when  necessary,  being  put  in  and  perfected,  the  court  should  MoUon,  or  ap- 
be  moved  in  term  time,  or  an  application  made  to  a  judge  in  vacation  •,  S!^^iI,l*J.***^ 
lor  a  mle  or  summons  to  stay  the  proceedings  on  the  bail  bond,  on  pay- 
ment of  costs,  and  that  in  the  mean  time  all  proceedings  be  stayed ;  and 
it  is  usual  to  draw  up  the  rule  for  the  allowance  of  bul,  with  the  rule 
or  snmmons  for  staying  the  proceedings,  and  serve  them  both  together* 
Im  the  Crommon  Pleas,  notice  of  the  intended  motion  should  be  given  to 
the  plaintiff's  attorney,  and  *^  why  in  the  mean  time  all  proceedings  should 
not  be  stayed ;"  otherwise  the  court  will  not  add  these  words  to  the  rule  '> 
When  the  plaintiff  has  not  lost  a  trial,  the  court  in  term  time,  or  a  judge  On  what  tenna. 
in  vacation,  will  stay  the  proceedings  on  the  bail  bond,  upon  putting  in 
and  perfecting  bail  above,  and  paying  the  costs  incurred  by  the  assign- 
ment of  the  bail  bond,  to  be  taxed  by  the  master  in  the  King's  Bench,  or 
prothoBOtaries  in  the  Ck>mmon  Pleas ;  and  also,  if  necessary,  or  the  state 
of  the  cause  require  it',  upon  receiving  a  declaration  in  the  original  action, 
pleading  issuably,  and  taking  short  notice  of  trial,  so  that  the  cause  may 
be  tried  the  same  term  K    But  if  the  plaintiff  has  lost  a  trial,  the  court  When  trial  haa 
or  a  judge  will  further  require  the  bail  to  consent,  that  the  bail  bondshall  ^'^^  ^^'^ 
stand  as  a  security,  even  when  the  defendant  has  been  surrendered  by  his 
bail  K     By  loiing  a  trial  is  meant,  that  the  plaintiff  has  been  prevented, 
by  the  neglect  of  the  defendant  to  put  in  or  perfect  bail  in  due  time,  from 
trying  his  cause  in,  and  obtaining  judgment  of  the  same  term  in  which 
the  writ  was  returnable  K     This  of  course  can  only  happen  in  tonm  causes, 
or  where  the  venue  is  laid  in  London  or  Middlesex  * ;  and  depends  on  the 


*  6  Durni  &  East,  401. 634.  7Dunif:& 
East,  297.  529.  and  see  8  Durnf.  &  East, 
222.  Ante,  282. 

■>  4  Moore,  149. 

*  J%r  BvUery  J.  H.  20  Geo.  III.  K.  B. 
<  Cowp.  769. 

*  1  SeL  Pr.  2  Ed.  188. 

'  Imp.  C.  P.  7  Ed.  142. 

*  2  Smith  R.  IS. 

*  R.  M.  8  Ann.  teg.  1.  (c).  K.  B.  Cowp. 
71.  1  Boa.  &  Pii).  834. 

'  2  Barn.  &  Aid.  685.    1  Chit.  Rep.  270. 


S.C. 

k  1  Chit  Rep.  270.  (a).  357.  (a),  and  see 
1  DowL  &  RyL  450.  8  Dowl  &  Ryl.  140. 
9  Moore,  422.  2  Bing.  227.  S.  C. 

1  In  country  causes,  it  has  not  been  usual, 
on  sta}'ing  proceedings  on  the  bail  bond, 
when  a  trial  has  been  lost,  to  require  the 
bail  to  consent  that  the  bond  shall  stand  as 
a  security  ;  though  there  seems  to  be  the 
s>ame  reason  for  it,  a&  in  town  causes :  and 
see  7  Pricey  686. 
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State  of  the  proceedings^  as  when  the  writ  was  returnable^  and  dedamtion 
delivered^  and  whether  the  defendant  lives  more  than  forty  miles  from 
London;  for  if  he  do^  he  is  entitled  to  fourteen  days'  notice  of  trial*. 
The  plaintiff  therefore^  in  opposing  the  rule  for  setting  aside  the  pro- 
ceedings on  the  bail  bond>  or  for  an  attachment  against  the  sheriff^  mnst 
shew  distinctly  in  his  affidavit^  the  time  when  his  writ  was  returnable^  and 
declaration  delivered  ^,  or  filed>  &c.  And  it  is  observable^  that  there  is  a 
difference  in  this  respect^  between  actions  by  hiU,  and  by  original  writ: 
In  the  former^  the  jury  process  being  returnable  on  a  day  certain,  the 
plaintiff  may  obtain  judgment  of  the  term^  when  the  cause  is  tried  at  the 
last  sitting ;  but  in  the  latter^  the  jury  process  can  only  be  made  retura* 
able  on  a  general  return ;  and  therefore^  when  the  cause  is  tried  at  the  last 
sittings  which  happens  after  the  last  general  return^  the  plaintiff  cannot 
have  judgment  till  the  following  term  ^. 
Rule,  or  tum-  In  the  King's  Bench>  when  the  application  is  to  set  aside  the  pro- 

entitled  in  K.B.  <^6C^gs  upon  the  bail  bond^  for  an  irregularity  in  assigning  it,  or,  if  re- 
gular, to  stay  them  upon  terms,  the  rule  or  summons  and  affidavit  shooU 
it  is  said  be  entitled  in  the  original  cause  ^ :  but  when  the  application  n^ 
to  stay  the  proceedings,  for  some  irregularity  in  the  process  in  the  actus 
upon  the  bail  bond,  the  rule  or  summons  and  affidavit  ought  to  be  entitled 
In  C  P.  in  that  action,  and  not  in  the  original  cause  ^     So,  in  the  Conunon  Fkaiy 

the  true  and  proper  distinction  seems  to  be,  that  if  a  bail  bond  has  been 
irregularly  assigned,  the  affidavit  to  set  aside  the  proceedings  upon  itnnut 
be  entitled  in  the  original  action ;  but  if  it  has  been  assigned  regularly,  tlien 
in  the  action  on  the  bail  bond  ^:  And,  in  that  court,  the  judgment  in  die 
original  action,  as  well  as  the  judgments  in  the  actions  against  the  \A 
may  be  set  aside  upon  one  motion  and  affidavit,  entitled  in  the  origifld 
Taxing  costs  on.  action  s.     When  the  rule  for  staying  the  proceedings  is  made  absolnte,  or 

a  judge's  order  obtained  upon  the  summons,  it  is  incumbent  on  the  de- 
fendant immediately  to  get  an  appointment  thereon  from  the  master  ia 
the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  to  tax  the 
costs,  and  to  serve  a  copy  of  it  upon  the  plaintiff's  attorney ;  and  ifhen 
the  costs  are  taxed,  to  pay  the  same  without  delay  ^,  otherwise  the  rule  cr 
order  will  not  operate  as  a  stay  of  proceedings.  After  the  prooeediiip 
have  been  stayed  >on  the  bail  bond,  the  defendant  cannot  plead  in  abate- 
ment in  the  original  action  * ;  nor  a  plea  of  bankruptcy  puis  darrdn  ct^ 
tinuance  K  But,  in  the  Common  Pleas,  though  it  was  formerly  usual  to 
give  judgment,  on  staying  proceedings  in  an  action  on  the  bail  bond,  ^A^ 


What  may  be 
pleaded  after, 
and  what  not 


•  1  Chit  Rep.  367.  (a). 

^  Id.  271.  in  noUs.  Append.  Chap.  XIII. 
§6. 

•  I  Chit  Rep.  271. 

•  Webb  V.  AfUchell,  M.  48  Geo.  III.  K,  B. 
and  see  4  Durnf.  &  East,  680:  8  Duraf.  & 
East,  456.  Xetile  y.  Woodfiddy  T.  40  Geo. 
III.  K.  B.  but  see  2  Chit  Rep.  109.  by 
which  it  seems,  that  the  affidavit  may  be  en- 
titled, either  in  the  original  causey  or  in  the 


action  on  the  bail  bond. 

•  rrf»6v.3/*teA«fl,M.48Geo.in.K.R 

'  7  Moore,  621.  1  Bing.  142.  S.  C  «»' 
sec  WUles,  461.  Barnes,  94.  S.  C  l^ 
&  PuL  837.  7  Moore,  600. 

*  3  Bos.  &  Put  118. 

«»  Imp.  K.  B.  10  Ed.  149.  1  Sd.Pr.«Ol' 
t  2  Salk.  619.    Gms  ▼.  Harrmm,  X.  ^ 
Geo.  III.  K.  B.  2  Bet.  &  Pol  466. 
^  4  Barn.  &  Aid.  249. 
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the  bail  ocmaented  that  it  should  stand  as  a  security,  and  execution  only  was 
stayed  %yet  it  is  now  holden,  that  the  bail  in  such  case  are  at  liberty  to  plead 
to  the  action  on  the  bail  bond ;  and  consequently  are  entitled  to  a  rule  to 
pleads  and  demand  of  a  plea,  before  judgment  can  be  signed  against  them  ^ 

The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  plaintiff,  ShcrifTs  bail. 
though  beyond  the  sum  sworn  to  and  costs,  to  the  fiill  extent  of  the  pe- 
nalty  of  the  bond  ^ :  and  they  are  liable  for  their  own  costs,  as  well  as 
those  of  the  original  action.     And  where  several  actions  are  brought  upon 
the  bail  bond^  it  is  usual^  in  suing  out  execution,  to  apportion  the  debt 
and  coats  in  the  original  action,  amongst  the  different  defendants,  so  as  to 
levy  a  part  on  each,  together  with  his  own  costs  ^.     But  the  bail,  it  seems, 
are  not  liable  beyond  the  penalty  of  the  bond,  where  they  are  let  in  upon 
tenna  to  try  the  cause,  the  bail  bond  standing  as  a  security ;  although  the 
debt  and  costs  exceed  the  penalty  after  the  trial  ®.     If  the  pUUntiJf  die  When  dis- 
after  the  arrest,  and  before  the  return  of  the  writ,  the  court  will  set  aside  JeJ^ST'  ^ 
proceedings  on  the  bail  bond'.     And  where  the  drfendant  dies,  before 
the  plaintiff  could  have  had  judgment  against  him,  if  there  had  been  no 
delay  in  putting  in  and  perfecting  bail,  the  courts  will  stay  proceedings 
on  the  bail  bond,  upon  payment  of  costs  only  s :  But  they  will  not  relieve 
the  sheriff's  bail,  upon  the  death  of  the  defendant,  where  the  plaintiff 
might  have  had  judgment  against  him,  if  bail  above  had  been  put  in  and 
perfected  in  time  K    The  bail  cannot  avail  themselves  of  the  bankruptcy  Bankruptcy. 
of  the  defendant  * :  And  it  seems,  that  rendering  the  defendant  to  the  Render. 
King*8  Bench  prison,  before  the  return  of  the  writ,  will  not  discharge  his 
bail  to  the  sheriff'^.     But  if  the  defendant  or  his  bail  become  bankrupt, 
after  the  bond  is  forfeited,  the  plaintiff's  demand,  being  proveable  under 
the  commission,  is  barred  by  the  certificate  \     The  bail  to  the  sheriff  are  Cognont^  &c. 
jdischarged  by  the  defendant's  giving  a  cogtiovit,  without  the  knowledge  of 
the  bail,  for  payment  of  debt  and  costs  "*.     And,  in  the  case  of  a  render  in 
discharge  of  bail,  the  court  will  stay  the  proceedings  on  a  bail  bond  with- 
out costs,  if  the  notice  of  render  be  given  before  the  assignment  ° ;  other- 
wise not  ^. 


•Ban]«t,85. 

^  1  New  Rep.  C  P.  08. 

'  Stnagg  ▼.  Weitt  9  Geo.  III.  cited  in 
Covp.  71.  8  Dumf.  &  East,  28.  1  East,  91. 
nnoiiM.  K.  B.  2  Blac.  Rep.  816.  1  H.  Blac 
76.  C  P. 

'  It  is  not  in  general  necessary,  however, 
to  bring  several  actions  on  the  bail  bond; 
•id,  if  brought  without  sufficient  reason,  the 
court  of  King's  Bencli,  we  have  seen,  will 
only  allow  the  costs  of  one  action,  jinte, 
SOO. 

'  S  ^mith  ;R.  S54b 

^8  Mod.  940. 

>  Cowp.  71.  Barnes,  61.  70.  99. 

TOL.  X. 


«»  R.  M.  8  Ann.  reg,  1.  (c).  K.  B.  Gilb. 
K.  B.  362.  Cowp.  71.  Barnes,  99.  112. 

>  1  Ken.  604.  1  Bur.  244.  S.  C.  Id.  4S6. 
Carmkhad  v.  C/iandler,  Imp.  K.  B.  10  Ed. 
149.  2  East,  442.  but  see  Barnes,  105. 

^  Forster  v.  Ht,de,  M.  41  Geo.  III.  K.  B. 
but  see  S  Bos.  &  Pul.  282.  Jnte,  226. 

*  Cowp.  26.  and  see  4  Moore,  S60.  2  Brod. 
&  Bing.  8.  S.  C. 

"  4  Bam.  &  Aid.  91.  jinie,  295.  SOI. 

'  2  Chit.  Rep.  lOS.  and  see  2  New  Rep.. 
C.  P.  85. 

*"  6  Dumf.  8c  East.  401.  634.  7  Dumf.  ie 
East,  297.  629.  and  see  8  Dumf.  &  East. 
222.  Ante^  282. 
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Rule  to  return  If  there  be  no  bail  hond,  or  the  plaintiff  be  dissatisfied  with  the  hfi 

taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the  writ* ;  and  in 
the  King's  Bench^  we  have  seen  ^,  if  the  bail  to  the  sheriff  become  bail 
above,  the  plaintiff  cannot  except  to  them,  after  he  has  taken  an  assign- 
ment of  the  bail  bond ;  though  it  is  otherwise  in  the  Common  Pleas :  In 
the  King's  Bench  therefore,  if  the  plaintiff  be  dissatisfied  with  the  bail 
taken  by  the  sheriff,  he  can  only  proceed  by  ruling  him  to  return  the  writ, 
and  bring  in  the  body ;  for  if  he  were  to  take  an  assignment  of  the  bail 
bond,  he  would  admit  the  sufficiency  of  the  bail  to  the  sheriff,  and  if  thej 
In  what  cases  it    were  aftenvards  put  in  as  bail  above,  he  could  not  except  to  them.    Bat 

a  rule  to  return  the  writ  cannot  be  had,  after  the  plaintiff  has  taken  sa 
assignment  of  the  bail  bond,  if  valid ;  for,  by  taking  such  assignment,  lie 
discharges  the  sheriffs ;  though  if  the  bail  bond  be  Toid,  it  is  otherwise'. 
And  where  there  were  three  defendants,  two  of  whom  were  aneated  and 
bailed,  and  the  plaintiff  took  assignments  of  the  bail  Ixnids,  and  as  to  the 
third,  the  sheriff  returned  turn  est  inventus,  the  court,  under  these  drenii- 
stances,  discharged  the  rule  to  bring  in  the  body  ^     So  it  has  been  haMei^ 
that  if  the  sheriff  appoint  a  special  bailiff  to  arrest  the  defendant^  at  tlie 
request  of  the  plaintiff  or  his  agent,  he  cannot  be  ruled  to  retom  the 
writ ' :  but  he  is  notwithstanding  responsible  for  the  safe  costody  of  the 
defendant,  after  the  arrest  made  s.    The  proper  course  seems  to  be  for  die 
sheriff,  when  ruled  to  return  the  writ  after  a  special  bailiff  has  been  v^ 
pointed,  instead  of  making  a  return,  to  move  the  court  to  set  aside  die 
rule  to  return  it  **. 
What  The  rule  to  return  the  writ  is  a  side-bar  or  treasury  rule.    In  die 

From  whom  ob-  King's  Bench,  it  is  obtained  from  the  clerk  of  the  rules ;  and  nsnsllf 
when  taken  out,  ^^^^  ^ut  on  the  return  day  of  the  writ  by  bill,  or  quarto  die  pott  by  ori» 
in  K.  B.  ginal,  in  order  that  it  may  keep  pace  with  the  time  to  pnt  in  bail :  But  h 

cannot  regularly  be  taken  out  before,  though  dated  on  the  return  day^  er 
In  C.  P.  quarto  die  post  by  original  K     In  the  Common  Pleas,  the  rule  to  reton 

the  writ  is  obtained  from  the  secondaries,  and  usually  taken  out  on  the 
first  day  of  term,  when  the  process  is  returnable  on  the  first  retom;  erif 
returnable  on  the  second,  or  any  .subsequent  return,  it  may  be  taken  out 
on  the  return  day  of  the  process ;  being  the  periods  from  which  the  tine 
By  Stat  80  Geo.  for  putting  in  bail  is  reckoned.     But,  by  statute  20  Qeo.  II.  c  37-  {^ 

^^  no  sheriff  shall  be  liable  to  be  called  upon  to  make  a  return  of  any  writ 
or  process,  unless  he  be  required  so  to  do,  within  six  months  alter  Ae 
expiration  of  his  office."     Upon  which  statute  it  has  been  holden,  i> 
ease  of  sheriffs,  that  the  months  are  lunar  months ' ;  that  the  day  of  the 

"  Gilb.  C.  P.  21.    R.  M.  6  Geo.  II.  (a).  '  S  Blac.  Rep.  952.  4  Dumf.  &  Eaal^  !!«• 

K.  B.  2  Wms.  S&und.  5  Ed.  61.  c.  (7).  and  1  Chit  Rep.  61S,  14.  (a). 

see  Append.  Chap.  XIII.  §  7,  8,  9.  «  8  Durnf.  &  Eaat,  606.  and  see  2  £¥> 

^  Anie,  255.  Rep.  591.     1  Chit  Rep.  614.  m  mHi,  ' 

"^  Gilb.  C.  P.  21.    1  Salk.  99.    8  Boa.  &  Moore,  71.  2  Bing.  65.  &  C. 


Pul  564.  and  see  2  Chit  Rep.  S9I.  ^  I  Chit  Rep.  614.  m  mib. 

MWili.228.  maiafniw.Jaeque8,M.n  <  1  Durnf.  &  Bait, 668.  S  BtH^ 2«t 

Geo.  III.  K.  B.  k  Per  CW-.  M.  42  Gen.  IIL  K.  B. 

'  2  Chit  Rep.  391.  <  Doug.  46S.  2  Wma.  Stind.6  B4. 47.» 
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dberiff'i  quitting  his  office  is  to  be  reckoned  as  one  * ;  and  that  the  sheriff 
cmnoi  be  ruled  to  return  the  writ,  after  the  expiration  of  sue  months, 
though  requested  before  ^  In  the  courts  of  Great  Sessions  in  Wales,  the 
prothonotaries  are  authorised,  by  a  late  act  of  parb'ament  S  to  grant  rules 
Ibr  aheriffii  to  return  writs  in  Tacation. 

The  rule  to  return  the  writ,  being  intended  to  bring  the  sheriff  into  Seirice  of. 
oontempt,  must  be  personally  senred  on  the  sheriff  himself,  or  his  under- 
shcrifT^ ;  except  in  London,  Middlesex,  and  Surrey,  where  service  on  the 
depatj  aeeondary  of  the  compters,  sheriff's  deputy,  or  under-sheriff's 
agent  in  town,  is  deemed  sufficient  * :  for  as  iijr  days  only  are  allowed, 
after  serrioe  of  the  rule,  to  return  the  writ,  it  might  otherwise  be  impos- 
sible to  obey  the  rule  in  distant  counties.     In  the  King's  Bench,  the  rule  When  it  expirei, 
to  return  the  writ  expires  in.^r  days  after  service,  in  London  or  Middle^  '"  ^  ^' 
sex  '/  and  in  six  days,  in  any  other  city  or  county  ' .    And  the  writ  should 
icgolarly  be  returned  by  the  sheriff,  on  the  day  on  which  the  rule  for  re- 
tnniiiig  it  expires,  if  in  term :  but  when  the  rule  expires  in  vacation,  the 
sheriff  need  not  return  it  till  the  first  day  of  the  ensuing  term,  and  has 
thewhaleof  that  day  to  file  his  return^.     In  the  Common  Pleas,  the  she-  In  C.  P. 
riff  hed  Ibnnerly  in  all  cases  six  days  after  service  of  the  rule,  to  return 
Ihe  writ  * ;  but  the  time  for  returning  it,  in  town  causes,  was  afterwards 
redooed  %oJmr  days^;  so  that  now  it  is  the  same  in. both  courts.     But, 
in  the  Common  Pleas,  when  the  rule  to  return  a  writ  expires  in  vacation, 
the  sheriff  must  file  it  at  the  return,  and  cannot  wait  till  the  ensuing 
tenn ;  the  Common  Pleas  office  being  open  during  the  vacaticm ' :   And   In  Exchequer, 
this  ie  also  the  practice  in  the  Exchequer  >". 

The  sheriff  being  ruled  to  return  the  writ,  either  does,  or  does  not  re-*  Returning  writ. 
tun  it.    And  where  the  writ  is  executed  by  the  old  sheriff  while  in  office.  When  executed 
\m  ought  to  make  his  return  to  the  same,  and  hand  such  writ  and  return  ^  ^""^   ^ 
oter  to  the  new  riieriff,  who  comes  into  office  before  the  return  day ;  and 
nek  new  sheriff  will  return  the  writ,  with  the  old  sheriff's  return  there- 
in :  and  if  the  old  sheriff,  after  arresting  a  defendant,  suffer  him  to  es« 
oqpe,  and  go  out  of  office  before  the  return  day,  he  is  answerable  for  the 
mBKpt  '*.     If  there  be  no  return,  it  is  a  contempt;  for  whidi  the  court,  on  Attachment,  for 
ft  praper  s^ffidamt  ^,  will  grant  a  rule  £ot  an  attachment  i^ :  and  this  is  the  "°^  ^  uming  i 
node  of  proceeding  against  the  late  sheriff  S  m  well  as  the  present 
;  for,  as  to  the  fi»rmer,  he  ought  in  strictness  to  have  returned  the  writ 
bdinre  he  was  out  of  office,  and  therefore  the  contempt  was  actually  com- 
nntted  whilst  he  was  a  servant  of  the  court  4.     But  where  the  sheriff,  on 

Doug.  468.  2  Wms.  Saund.  5  Ed.  47. 7.  ^  R.  H.  7  Geo.  III.  C  P.  Barnes,  494. 

2  Dumi:  &  Bast,  1.  »  5  Taunt  047.  1  Marsh.  870.  &  C. 

Stat.  5  Geo.  IV.  c.  106.  §  7.  "9  Price,  25b. 

Cas.  F^.  C  P.  123.  Pr.  RegwS81.  S.C.  "  4  East,  604.  and  see  6  Taunt.  281.     1 

Doug.  420.  8  I>um£  &  East,  851.  Marsfa.  654.  S.  C. 

R.  T.  6  Geo.  III.  K.  B.  8  Bur.  1921.  **  Append.  Chap.  XIII.  §  10,  1 1. 

Kakt,  M.  6  Geo.  IL  K.  B.  »  N.  M.  6  Geo.  II.    R.  T.  17  Geo.  III. 

5  JLui,  886.  1  Smith  R.  427.  S.  C.  K.  B.  Append.  Chap.  XIII.  $  12,  IS. 

R.  H.  8  Geo.  L  C  P.  **  Doiig.  464. 

Z  2 


308 


OF   PROCEEDINGS 


When  moved 
for. 


Rieturns  to 
mesne  process. 


b^ing  ruled  to  return  a  writ^  gave  notice  to  the  plaintiff  that  the  writ  will 
lost,  and  that  the  defendant  was  in  custody^  the  plaintiff  should  have  pro- 
ceeded as  if  the  sheriff  had  returned  cepi  corpus;  and  the  court  of  Com- 
mon Pleas  set  aside  an  attachment  issued  against  the  sheriff^  for  not  re- 
turning the  writ  *.  The  writ  should  regularly  be  returned  by  the  sheriff^ 
on  the  day  on  which  the  rule  for  returning  it  expires ;  and  in  defuilt 
thereof,  the  plaintiff  may  move  for  an  attachment  on  the  next  day^:  oTi 
if  the  rule  expire  on  the  last  day  of  terin^  he  may  move  for  an  attach- 
ment at  the  rising  of  the  court  on  that  day  ^ ;  and  the  rule  for  the  attadi- 
ment  is  regular,  though  the  sheriff  make  his  return  on  a  suhBtig[Qeiit  daj 
in  vacation,  before  he  is  actually  served  with  the  rule  ^.  In  order  to  as* 
certain  the  time  of  making  the  return,  in  the  King's  Bench,  the  cudet 
brevium  is  required  to  indorse  on  every  writ,  on  what  day,  and  at  vliit 
hour,  the  same  was  filed  ^. 

.  The  sheriff's  return  to  a  capias  ad  respondendum  is  either  that  the  de- 
fendant is  not  found  in  his  bailiwick  *,  or'  that  he  has  taken  him ;  and,  in 
the  latter  case,  it  is  either  that  he  has  him  ready  ^  or  in  custody  B,  to  an- 
swer the  plaintiff;  or,  by  way  of  excuse,  that  he  is  sick  \  (languiiiu  est,) 
or  has  escaped,  or  been  rescued^ ;  or  that  the  sheriff  has  discharjged  lam, 
er  delivered  him  over  to  another  custody,  by  direction  of  the  pkpiitiff^'tf 
by  order  of  the  court  ^;  pr  that  he  has . been  .dischai'gedfroni  theancit, 
under  the  statute  43  Greo.  III.  c.  46.  §  2.  on  depositing  in  the  shoif^'i 
hands,  the  sum  indorsed  on  the  writ,  with  ten  pounds  in  addition,  to  an- 
swer costs,  &c.  And  where  the  return  to  a  writ  of  latitat  stated,  that  tiie 
defendant  was  insane,  and  could  not  be  removed  without  great  danger)  tad 
continued  so  till  the  return  of  the  writ,  the  court,  we  have  seen"^,  refined 
an  attachment  against  the  sheriff.  But  where  the  return  to  a-  writ  of  Irf- 
iat  stated  that  the  defendant,  upon  being  arrested  in  his  own  house,  im 
confined  to  his  bed  by  iUness,  and  could  not  be  removed  without  danger  to 
his  life,  and  continued  so  ill  at  and  after  the  return  of  the  writ,  and  fir 
such  cause  the  custody  of  the  defendant  was  relinquished ;  the  court  woe 
of  opinion  that  this  return  was  bad,  though  they  allowed  the  sheriff  time 
to  amend  it,  upon  payment  of  costs  ".  And  where  the  sheriff  retiftneiis 
follows,  **  I  have  taken  the  body  of  M.  N.,  and  kept  and.  detained:  heriB 
custody,  till  it  appeared  to  me,  that  she  had  surrendered,  in  difldunga^ 
her  bail,  into  the  custody  of  the  marshal,  and  was  in  his  custody,  to  dl 
intents  and  purposes,  by  virtue  of  the  act  for  indemnifpng  the  marahal  ftf 
escapes  in  consequence  of  prisons  being  burnt  °"  the  court  quashed  th« 


■  1  Marsh.  289. 

^  R.  M.  SS  Geo.  III.  K.  B.  4  Dumf.  & 
East,  496.  and  see  1  Price,  SS8.  1  Chit. 
Rep.  S56.  (a). 

*"  11  East,  591.  1  Chit.  Rep.  856.  (a). 
R.  T.  SB  Geo.  III.  C.  P.  Post,  318. 

0  R.  T.  SO  Geo.  III.  K.  B.  S  Dumf.  & 
East,  787. 

*  Append.  Chap.  XIII.  §  14.  17. 

f  Id.  5  15.  17. 


«  Id.  §  16. 

^  Id.  §  21.  But  it  does  notseemtobei 
good  return  to  a  coftidSf  that  the  deftodtf^' 
dead.  O.  Bridg.  469. 

*  Append.  Chap.  XIIL  §  18. 

*  6  M oore^  497. 

1  Append.  Chap.  XIIL  $  19^  20. 
"  Jnie,  216.      \'  '  ^  ' 
"  8  DowL  &  Ryt  fe«; 
°  Stat  21  Geo.  IIL  c.  1. 
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fttnm  fts  bad>  and  would  not  give  leave  to  amend  it  *.  So,  where  the  shc« 
liff  had  antmly  returned  to  a  capias,  that  he  had  taken  the  defendant, 
whose  body  remained  in  prison  under  his  custody,  the  court  of  Common 
Pleas  refused  to  allow  him  to  amend  his  return,  by  striking  it  out^  and 
making  another,  according  to  the  fact  ^  If  the  sheriff  return  non  est  in"  Proceedings 
ventus,  where  he  has  or  might  have  taken  the  defendant,  he  is  liable  to  ah  ^^'*^°- 
action  for  a  fiidse  return  ^ ;  and  if  he  return  cepi  corpus,  H  paratum  haheo, 
where  he  has  taken  the  defendant,  and  let  him  go  at  lai^  without  bail,  he 
is  liable  to  an  action,  if  the  defendant  be  not  in  custody,  or  bail  above  be 
not  put  in  and  perfected,  at  the  return  of  the  writ  ^.  But  when  the  sheriff 
has  taken  bail,  he  is  not  liable  to  an  action,  upon  the  return  of  cepi  corpus, 
et  paraium  haheo  *  /  for  it  was  his  duty  to  take  bail :  and  though  the  latter 
part  of  the  return  be  not  strictly  true,  yet  this,  which  was  the  ancient  re- 
torn,  is  not  altered  by  the  statute  23  Hen.  VI.  c  9.  Still,  however,  he 
Blight  have  been  atfierced  by  the  courts,  upon  such  return,  for  not  bringing 
in  the  body,  or  putting  in  and  perfecting  bail  above':  and  in  the  begin- 
ning of  the  reign  of  George  the  Second,  the  practice  of  amercing  the  she- 
riff l^pears  to  have  given  way  to  the  proceeding  by  attachment  f. 

\^If  the  defendant  reside  within  a  liberty,  the  bailiff  of  which  has  the  Return  of  mofi- 
ezecution  and  return  of  writs,  it  is  usual  for  the  sheriff  to  return,  that  he  '    ^* 

has  mode  his  mandate  to  the  bailiff  of  the  liberty,  who  has  given  him  no 
answer^  or  has  returned  that  the  defendant  is  not  found  in  his  bculiwick, 
or  that  he  has  taken  the  defendant,  and  has  him  ready  K  In  the  first  case.  Proceedings 
the  plaintiff  is  entitled  to  a  itoit  omittas,  by  the  statute  Westm.  2.  c.  39  * :  ^«^<^°- 
In  the  second,  if  the  return  be  hlse,  the  bculiff  is  liable  to  an  action ;  the 
sheriff  not  being  answerable  at  common  law,  for  the  false  return  of  the 
bailiff^ :  In  the  last  case,  the  ancient  mode  of  proceeding  was  by  distrin- 
gas^; bnt  it  seems,  that  the  bailiff  may  now  be  called  upon  by  rule,  to 
Mng  in  the  body '°.  If  the  bailiff  make  an  insufficient  return,  he  is  liable 
to  be  amerced  for  it,  and  not  the  sheriff,  by  the  statute  27  Hen.  VIII.  c. 
24.$9». 

Upon  the  sheriff's  return  of  cepi  corpus,  et  paratum  haheo,  if  bail  above  Rule  to  bring  in 
he  not  duly  put  in,  or,  if  put  in  and  excepted  to,  they  do  not  justify  in  due       ^' 
time,  the  plaintiff  has  his  election,  either  to  take  an  assignment  of  the  bail 
bond,  or  to  proceed  against  the  sheriff,  by  ruling  him  to  bring  in  the  body  ^ ; 


^FerCur.T.  21  Geo.  IIL  K.  B. 
^  7  Moore,  552.    1  Bing.  ]56.  S.  C  and 
aee8  Moore^  518.  1  Bing.  423.  S.  C. 

*  2  Esp.  Rep.  475. 

'  Gilbw  C  P.  22.  Noy,  SO.  1  Mod.  228. 
2  Mod.  178.  S.  C. 

*  Cro.  Eliz.  624.  808.  852.  Noy,  89.  S. 
C.  1  Sid.  22.  439.  1  Vent  55. 85.  2  Wmf. 
Stand.  6  Ed.  60.  154.  1  Mod.  35.  57.  227. 
2  Mod.  as.  177.  8  Sidk.  814,  15.  AnU, 
235. 

'  Stine  cues  u  in  the  preceding  note;  and 
R.  BL  6  Geo.  IL  (a).  K.  B.    1  WUs.  262. 


1  H.  Blac.  233,  4. 

<  2  H.  BUc.  434.  (a),  and  see  2  Wmi. 
Saund.  5  Ed.  58.  (2). 

*>  Off.  Brev,  216.  BH,  Brev,  168,  9.  Ap- 
pend.  Chap.  XIII.  §  22. 

1  Gilb.  C.  P.  26.     1  Baraard.  K.  B.  282. 
9  East,  830. 

k  Gilb.  C.  P.  30. 

1  Id,  31.  BrownL  Brev,  Jud,  35,  &c.  Ap- 
pend. Chap.  XIII.  $  23,  4. 

""  2  Durnf.  &  East,  5. 

■  Gilb.  C.  V,  30. 

«  jlnte,  297. 
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and  if  there  be  no  bail  bond^  or  the  plaintiff  be  dissatisfied  with  the 
taken  by  the  sheriff,  it  is  usual,  and  necessary  in  the  King's  Bench,  £or  iim 
plaintiff  to  rule  him  to  bring  in  the  body  *.  But  where,  on  the  return  ol 
cepi  corpus,  the  plaintiff  brought  an  action  against  the  sheriff  for  an  escape^ 
and  recovered  damages,  the  court  of  King's  Bench  held,  that  he  ooold  not 
afterwards  rule  the  sheriff  to  bring  in  the  body,  with  a  view  to  proceed  in 

What,  and  from    the  original  action  for  costs  ^.  The  rule  to  bring  in  the  body  is  a  Jour  day 

whom  obtained,    ^^j^  jj^  London  or  Middlesex,  and  a  six  day  rule  in  any  other  dty  er 

county  ^ ;  and  should  be  served  in  like  manner  as  the  rule  to  retom  the 
writ.  In  the  Kling's  Bench,  it  is  a  side-bar  rule,  and  obtained  from  thi 
derk  of  the  rules  ^ ;  but,  in  the  Common  Pleas,  it  is  given  by  the  fikcer 
who  issued  the  process  *,  on  a  note  or  extract  of  the  writ  and  return  fitn 
the  custos  hrevium,  after  which  the  rule  is  drawn  up  by  the  seocmdami^ 

Should  be  given  and  served  s.  And  there  should  be  no  delay  in  giving  the  rule :  for  when 
^"  ^'  the  sheriff  had  returned  cepi  corpus  to  a  bailable  writ  in  Hilary  term,  upoo 
which  the  plaintiff  proceeded  no  further  till  Michaelmas  term  followii^ 
and  in  the  mean  time  the  bail  became  insolvent,  and  the  defendant  ab* 
sconded,  the  court  of  King's  Bench  thought  it  unreasonable  that  the  dl^r 
riff  should  be  called  upon  to  bring  in  the  body  after  such  delay ;  and  tkey 
set  aside  an  attachment  which  had  issued  against  him  for  not  doing  itK 

Intent  of,  and  The  intent  of  this  rule,  when  the  defendant  is  not  in  custody,  i^  to  cooh 

pel  the  sheriff  to  put  in  and  perfect  bail  above ' :  And  it  cannot  in  genoBl 
be  taken  out,  until  the  time  for  putting  in  bail  has  expired  ^ ;  for  it  is  ac- 
cessary that  the  proceedings  against  the  sheriff  should  keep  pace  with  tha 
times  allowed  for  putting  in  and  perfecting  bail ;  otherwise  this  inconveai* 
ence  might  ensue,  that  the  sheriff  might  be  fixed  with  the  payment  of  tho 
debt  and  costs,  and  upon  his  bringing  an  action  against  the  defendant  or 
his  bail,  upon  the  bail  bond,  they  might  plead  comperuit  ad  diem.  In  the 
King's  Bench,  where  the  rule  to  return  the  writ  is  given  on  the  return 
day,  a  rule  to  bring  in  the  body,  dated  on  the  day  of  the  return  by  the  she- 
riff of  cepi  corpus,  though  issuing  afterwards  in  the  vacation,  is  irr^dar^ 
But  where  the  writ,  in  a  country  cause,  was  returnable  on  the  JirH  J 
June,  and  the  sheriff  was  nded  to  return  it  on  the  second,  and  on  the  eigkik 
he  returned  cepi  corpus,  upon  which  the  plaintiff,  on  the  same  day,  served 
him  with  a  rule  to  bring  in  the  body,  and  on  the  Jifleenth  obtained  an  at- 
tachment, the  court  held  the  proceedings  to  be  regular ;  although  it  \ras 
objected,  that  the  sheriff  had  all  the  eighth  to  return  the  writ,  and  oonse' 

"  2  Wms.  Saund.  5  Ed.  61.  (rf).  «  Imp.  C.  P.  7  Ed.  149.  155. 

^  2  Barn.  &  Aid.  623.  1  Chit.  Rep.  893.  »»  7  Durnf.  &  East,  452.  and  see  8  B«s.& 

S.  C.  Pul.  151.  9  East,  467. 

'  N.  M.  6  Geo.  II.  R.  T.  6  Geo.  III.  8  »  R.  M.  6  Geo.  II.  (a).  K.  B.    1  Wlfc 

Bur.  1921.  K.  B.  N.  H.  7  Geo.  III.  C.  P.  262.  1  H.  Blac.  238,  4. 

«•  Append.  Chap.  XIII.  §  25.  k  5  Durnf.  &  East,  479.    8  East,  »»• 

«  R.T.  2  W.  &  M.  reg.  1.  C.  P.    Ap-  iSyiicer  v.  LinnW,  E.  28  Geo.  III.  C  P.  Im^ 

pend.  Chap.  XIII.  §  26.  C.  P.  7  Ed.  212.  2  H.  Blac  276.  1  Pikfb 

'  Append.  Chap.  XIII.  §  27.  And  for  the  3.  108. 

form  of  the  rule  in  the  Exchequer,  see  id.  $  '2  East,  241. 
28. 


AGAINST   THB   SHERIFF^   &C.  311' 

qnently  that  the  role  to  bring  in  the  bodj  shoold  not  have  been  served  till 
the  nimih:  iot  in  this  case^  the  time  for  putting  in  bail  had  expired,  heimt  / 
the  aerme  of  the  rule  to  bring  in  the  body  * :  Agreeably  to  which  it  is  now 
settled,  that  in  all  cases  where  the  time  for  putting  in  bail  has  expired,  the 
ahcriff  may  be  ruled  to  bring  in  the  body,  on  the  same  day  that  he  returns 
cepi  corpus  \ 

When  the  sheriff  is  called  upon  to  bring  in  the  body,  he  must  either  Sheriff's  duty 
bring  it  into  court  S  or  put  in  and  perfect  bail  above,  within  the  time  al-  ^°* 
lowed  him  by  the  rule  ^ :  otherwise  it  is  a  contempt,  for  which  the  court 
will  grant  an  aUackmaU,  on  an  affidavit  of  the  service  of  the  rule*,  and 
that  no  bail  has  been  put  in ;  or  that  bail  has  been  put  in,  but  not  per- 
ftcted':  an  affidavit  that  the  plaintiff's  attorney  had  received  notice  of 
bail,  not  being  sufficient  f :  And  where,  on  a  joint  cause  of  action  against 
two  defendants,  the  sheriff  was  served  with  two  different  rules  to  bring  in 
the  bodies ;  the  court  of  Common  Pleas  held,  that  two  writs  of  attachment 
should  be  iasned  against  the  sheriff,  on  his  non-compliance  with  such  rules'*. 
But  the  contempt  is  not  incurred  till  the  day  is  past,  on  which  the  rule 
is  bring  in  the  body  expires ;  for  the  sheriff  has  the  whole  of  that  day  to 
king  it  in,  and  therefore  an  attachment  cannot  be  moved  for  till  the  next 
day ' :  And,  in  the  King's  Bench,  the  sheriff,  we  have  seen  ^,  is  not  liable 
ts  an  attachment,  where  the  defendant  is  rendered  at  any  time  before  the 
expiration  of  the  day  allowed  for  bringing  in  the  body ;  or  even  after  the 
mle  fer  bringing  it  in  has  expired.  The  sheriff  however  is  not  entitled, 
in  that  court,  to  the  benefit  of  a  render  made  after  the  original  time  for 
putting  ia  bail  has  expired  ^ :  And  where  /ivo days'  time  to  justify  is  given, 
if  bail  are  not  justified  on  the  last  of  the  two  days,  an  attachment  may  issue 
on  that  day  \ 

In  the  King's  Bench,  the  plaintiff  may  move  for  an  attachment  against  When  mored 
the  slieriff,  at  any  time  after  the  expiration  of  the  rule  to  bring  in  the  body ;      '  1°  K.  B. 
and  if  it  be  obtained  before  the  service  of  the  rule  for  the  aUowance  of  bcul, 
the  sheriff  is  fixed.  But  an  attachment  obtained  after  a  summons  to  attend 
before  a  judge,  for  payment  of  debt  and  costs,  which  was  not  attended  by 
the  phuntiff 's  attorney,  is  irregular  ™ :  And,  in  the  Common  Pleas,  though  In  C  P. 
tiie  mle  to  bring  in  the  body  has  expired,  yet  if  the  defendant  justify  bcul 


'  TaHcer  &  WaU,  M.  26  Gto.  III.  K.  B. 
<3iBdHm  V.  Montague,  E.  83  Geo.  IIL  K. 

S  Maule  &  SeL  487. 

'Biroet,898. 

*  1  Wik.  S08.  R.  M.  6  Ceo.  II.  (a).  K. 
^  t  Wan.  Stand.  6  Ed.  61.  e. 

*SlIanh.  851. 

'Append.  Cluip.  XIII.  §  89, 80.  And  for 
^  tona  of  the  rule  for  an  attachment  in 
K.E  fee  Ml.  $  S8.  and  in  C.  P.  u/.  §  SS. 
^  affidavit  upon  wfaick  a  motion  for  an  at- 
^meot  is  founded,  in  the  Common  Pleas, 
ONHt  net  mmSf  states  that  the  officer  of  the 


sheriflf  was  served  with  a  copy  of  the  rule  to 
bring  m  the  body,  but  must  likewise  add,  that 
the  original  rule  was  at  the  same  time  sbewa 
to  him.  1  New  Rep.  C.  P.  121. 

«  8  Ken.  467. 

^  8  Moore,  168. 

>  Rex  ▼.  Shgngr^Saac,  H.  36  Geo.  III. 
K.  B.  cited  in  7  Dumf.  &  East,  588.  8 
Dumi:  &  East,  464.  1  Price,  338.  1  Qiit. 
Rep.  856. 

k  Jnte,  888. 

1  1  CbiL  Rep.  366.  and  see  8  Dowl.  & 
RyL  885. 

"  5  Barn.  Sc  Aid.  746. 
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When  rule  ex- 
p«res  in  V2ca- 
tioD. 


Id  Exchequer. 


In  counties  pala- 
tine. 


Proceedings 
against  late  she- 
rifC 


before  the  attachment  against  the  sheriff  is  moved  for,  it  is  in  time  to  pre- 
vent the  attachment  *.   And  the  former  court  will  never  allow  any  advan- 
tage to  be  taken  of  the  priority  of  motion  on  the  same  day  *:  Therefore,  if 
bail  be  brought  up  on  the  same  day  on  which  an  attachment  has  been  ob- 
tained against  the  sheriff,  the  court  will  permit  them  to  justify,  and  set  it 
aside  ^.     But  the  plaintiff  in  such  case  is  entitled  to  the  costs  of  moving 
for  the  attachment  ^.     So,  if  the  plaintiff  has  incurred  the  costs  of  in- 
structing counsel  to  move  for  an  attachment,  before  the  defendant  gives 
notice  of  his  render,  though  he  render  before  it  is  actually  obtained,  the 
court  of  Common  Pleas  will  order  the  costs  of  those  instructions  to  be 
paid  by  the  defendant,  upon  setting  aside  the  attachment  ^.    When  a  mie 
to  bring  in  the  body  expires  on  the  last  day  of  term,  the  plaintiff  is  tt 
liberty,  at  the  rising  of  the  court  on  that  day,  to  move  for  an  attachment 
in  the  King's  Bench  ^  as  well  as  in  the  Common  Pleas  ^,  for  not  bringing 
into  court  the  body  of  the  defendant :  and  such  attachment  may  be  aoooid- 
ingly  issued  on  the  following  day,  provided  bail  shall  not  then  be  perfiMtei 
or  the  defendant  rendered  in  their  discharge.   In  the  Exchequer,  as  in  the 
Common  Pleas,  though  the  rule  to  bring  in  the  body  has  expired,  jet  if 
the  defendant  justify  bail  before  the  attachment  against  the  sheriff  is 
moved  for,  it  is  in  time  to  prevent  the  attachment  s.     But  where  bail  wss 
put  in  and  perfected  on  the  same  day,  but  after  an  attachment  had  been 
granted  against  the  sheriff  for  not  bringing  in  the  body,  that  court  rinsed 
to  set  aside  the  attachment  on  payment  of  costs,  except  on  the  terms  of 
the  defendant  pleading  issuably  instanter;  taking  short  notice  of  trial,  ftr 
the  sittings  after  term ;  giving  judgment  as  of  the  term,  and  letting  the 
attachment  stand  as  a  security  to  the  plaintiff,  in  the  event  of  his  obtdn- 
ing  a  verdict  **. 

In  counties  palatine,  the  attachment,  or  other  process  of  contempt') 
issues  against  the  party  who  is  in  fault ;  as  i^ainst  the  chancellor  of  La** 
caster,  the  bishop  of  Durham  ^,  or  the  chamberlain  of  Chester,  or  their 
officers  ^  if  they  refuse  to  make  a  mandate  to  the  sheriff,  or  to  retain  the 
writ  into  court,  after  he  has  made  his  return  to  them  ;  or  against  the  she- 
riff, if  he  will  not  return  his  mandate,  or  bring  in  the  body  of  the  defoli- 
ant, pursuant  to  his  return  of  cejn  corpus,  &c. ;  for  though  the  sheriff  i* 
not  the  immediate  officer  of  the  court  above,  he  is  answerable  to  it  for 
contempts. 

It  was  formerly  usual,  in  the  King's  Bench,  to  proceed  against  the  ^^ 
sheriff,  for  not  bringing  in  the  body,  by  distringas  ™,  where  the  rule  to 


'  1  H.  Blac.  9.  C.  P.  and  see  1  Bos.  & 
Pul.  S26.  9  East,  168.  8  Dowl.  &  Ryl.  137. 

^  2  Bos.  &  PuU  38.  and  see  1  Bos.  &  Pul. 
334. 

^  2  Bos.  &  Pul.  38.  (a).  8  Bos,  &  PuL 
60S. 

^  1  Taunt  66.  Ante,  305. 

•  U  East,  691.  1  Chit.  Rep.  366.  (a). 

'  R.  T.  38  Gbo.  III.  C.  P. 

«  1  Price,  103.  838. 


"  M'CleL  83.  13  Price,  262.  S.  C 

*  Flight  and  otlten  ▼.  Stanle^f  M.  44  Geo> 
III.  K.  B.  In  this  case,  a  distrmgat'vtif^ 
against  the  bishop  of  Jhtrltam,  being  i  F^' 
instead  of  an  attachment,  for  not  retoni^^ 
writ.  ^ 

k  1  Sid.  92. 

1  Andr.  191.  and  see  Doug.  749.  S  KiA 
131. 

Tryc^  144,  6.  8  LiL  P.B.6ia.  SB*' 
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bring  in  the  body  bad  not  expired  before  he  went  out  of  office.  If  it 
had,  the  contempt  being  then  complete,  an  attachment  was  deemed  the 
proper  process  * :  But  now,  by  rule  of  that  court  *»,  ''  where  any  sheriff, 
before  his  going  out  of  office,  shall  arrest  any  defendant,  and  a  cepi  corpus 
shall  afterwards  be  returned,  he  shall  and  may,  within  the  time  allowed 
by  law,  be  called  upon  to  bring  in  the  body,  by  a  rule  for  that  purpose, 
notwithstanding  he  may  be  out  of  office,  before  such  rule  shall  be  granted." 
A  similar  practice  has  also  prevailed  in  the  Common  Pleas  ^ :  And  in  that 
court,  a  sheriff  who  is  ruled  on  the  last  day  of  term,  but  goes  out  of  office 
before  the  next  term,  is  liable  to  an  attachment,  for  not  bringing  in  the 
body^. 

The  distringas  against  the  laie  sheriff  was  a  judicial  writ,  issuing  out  of  By  dishingat, 
the  King's  Bench  office  by  biU,  or  filacer's  office  by  original,  and  directed 
to  his  successor ;  commanding  him  to  distrain  the  late  sheriff,  by  all  his 
lands,  &c  so  that  he  might  have  the  defendant's  body  in  court,  to  answer 
the  plaintiffs  This  writ  must  have  been  made  returnable  on  a  day  cer- 
totn  or  general  return,  according  to  the  former  proceedings ' ;  and  must 
have  lain  four  days  exclusive  in  the  sheriff's  office:  but  it  need  not  have 
been  left  there  before  the  return,  it  being  deemed  sufficient  to  leave  it  on  ^ 
the  return  day  f .  Upon  the  first  distringas,  the  sheriff,  to  whom  it  was 
directed,  levied  issues  to  the  amount  of  forty  shillings,  which  the  plaintiff 
moved  to  increase ;  and  if  the  debt  were  small,  the  court  would  order  the 
whole  of  it  to  be  levied,  with  costs,  upon  an  aUas  distringas;  but  other- 
wise the  plaintiff  moved  again  to  increase  the  issues,  and  sued  out  a  plu^ 
ries  distringas,  &c. :  and  when  issues  were  returned,  to  the  amount  of  the 
debt  and  costs,  the  plaintiff  moved  for  a  sale  of  them,  under  the  statute 
10  Geo.  III.  c.  50.  §3^. 

%the  statute  3  G^.  I.  c.  15.  §  8.  it  is  enacted,  that  ^'  if  any  high  Proceedings  on 

-1 a1-        X        I       -ill* 

**  sheriff  of  any  county  of  England  or  Wales,  shall  happen  to  die  before  during  hU  offic^ 
''  the  expiration  or  determination  of  his  year,  or  before  he  be  lawfully  su- 
perseded, in  such  case  the  under-sheriff,  or  deputy-sheriff  by  him  ap- 
pointed, shall  nevertheless  continue  in  his  office,  and  shall  execute  the 
same,  and  all  things  belonging  thereunto,  in  the  name  of  the  deceased 
*'  sheriff,  until  another  sheriff  be  appointed  for  the  said  county  and  sworn' 
'*  in  manner  as  therein  is  directed ;  and  the  said  under-sheriff,  or  deputy 
**  sheriff,  shall  be  answerable  for  the  execution  of  the  said  office  in  all 
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2726.  Doug.  464.  For  the  form  of  a  du^ 
irmgas  against  the  constable  of  Dover  Castle, 
being  a  peer,  to  compel  him  to  bring  in  the 
body,  see  Append.  Chap.  XIII.  §  31. 

*  Skeat  ▼.  Scrivenh  M.  31  Geo.  III. 
K.B. 

*>  R.  T.  31  Geo.  III.  K.  B.  4  Dumf.  & 
Eait,  379.  and  see  2  Wms.  Saund.  5  Ed. 
6}.e. 

^  Bamei,  102. 

*  1  H.  Blac  629. 

*  BrownL  Brev,  Jwi.  Thcs,  Brev.  and  Of. 


Brev,  tit.  Distringas :  and  see  Append.  Chapw 
XIII.  §  23,  4. 

f  Trye,  144,  6. 

«  Per  Cur,  H.  23  Geo.  III.  K.  B. 

^  6  Bur.  2726,  7.  The  mode  of  pro- 
ceeding by  distringas  against  the  late  sberi^ 
on  mesne  process,  is  obsolete,  in  consequence 
of  the  rule  and  practice  before  stated ;  but  it 
may  still,  it  seems,  be  used  against  the  baiBff' 
of  a  liberty,  for  not  bringing  in  the  body. 
JnUj  309. 
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'^  tilings,  and  to  all  respects  intents  and  purposes  whatsoever,  during 
such  interval,  as  the  high  sheriff  so  deceased  would  bj  law  have  been, 
if  he  had  been  living ;  and  the  security  given  to  the  high  sheriff  so  de- 
ceased, by  the  said  under-sheriff  and  his  pledges,  shall  stand  remain 
**  and  be  a  security  to  the  king,  his  heirs  and  successors,  and  to  ail  per- 
sons whatsoever,  for  such  under-sheriff's  due  performance  of  hb  oiioe, 
during  such  interval."  On  this  statute,  a  rule  for  an  attachment  against 
an  under-sheriff,  on  the  death  of  the  sheriff  during  his  year,  is  not  abso- 
lute in  the  first  instance*.  And  where  two  sheriffs  had  been  ruled  to 
bring  in  the  body,  and  then  one  of  them  died,  the  court  granted  an  aU> 
On  death  of  tachment  against  the  surviving  sheriff  only  \  Before  the  making  of  th^ 
bw^  of  Dwr-    statute  7  Geo.  IV.  c  17-  the  office  of  sheriff  in  the  county  palatine  of 

Durham,  being  held  by  grant  of  the  bishop  of  Durham  for  the  time  beii^ 

during  the  pleasure  of  the  same  bishop,  became  vacant  upon  his  decease: 

But  now,  by  that  statute  S  ''  no  grant  or  appointment  of  (mt  to  any  office 

or  employment,   concerning  the  administration  of  justice  in  the  said 

county  palatine,  shall  cease  determine  or  be  void,  by  reason  of  the  desth 

of  any  such  bishop ;  but  every  such  grant  and  appointment  shall  ood- 

tinue  in  full  force,  for  the  term  of  iix  calendar  months  after  any  snch 

^'  death,  unless  in  the  mean  time  determined  by  any  succeeding  bishop  of 

**  the  said  see." 

Attachment,  The  attachment  *^  is  a  criminal  process,  directed  to  the  coroner,  when  it 

Srect^  nd''     issues  i^ainst  the  present  sheriff;  or  when  against  the  late  one,  to  his 

tumable.  successor :  and,  in  the  Kill's  Bench,  it  must  be  made  returnable  on  a 

general  return,  though  the  original  process  was  at  9r  day  certain  *.  The 
Proceedings  on»    attachment  may  be  moved  for  on  the  last  day  of  term^;  and  until  it  be 

granted,  the  proceedings,  in  the  King's  Bench,  are  on  the  plea  side  of  the 

court,  and  must  be  entitled  with  the  names  of  the  parties :  But  as  soon  as 

the  attachment  is  granted,  the  proceedings  are  on  the  crown  side,  and  from 

Attachment         that  time  the  king  is  to  be  named  as  the  prosecutor  ^.    If  the  coroner  or 

^not  retun^.'*    sheriff,  being  called  upon  by  rule  **,  n^lect  to  return  the  attachment,  he 

'°S*  may  be  attached  himself;  and  the  attachment  against  the  coroner  should 

be  directed  to  elisors,  named  by  the  master  in  the  King's  Bench,  or  pro- 
Haheat  corpora,  thouotaries  in  the  Common  Pleas  *.  If  cepi  corpora  be  returned  to  the 
corpora,  attachment,  the  mode  of  proceeding,  for  obtaining  payment  of  the  debt 

and  costs,  is  by  moving  the  court  for  writs  of  habeas  corpora  ^,  to  bring  op 
the  bodies  of  the  sheriffs,  before  one  of  the  judges  at  chambers,  to  answer 
to  such  matters  as  shall  be  there  alleged  against  them  ^ ;  which  is  a  motion 
of  course,  and  may  be  made  without  an  affidavit  ^. 

■  9  ChH.  Rep.  889.  and  see  5  Barn.  &  Cm.  389.     8  T>amlh 

*>  irme  V.  Benvodl,  T.   25    Geo.   III.  Ryl.  149.  S.  C.    2  Boa.  &  FuL  517.  (a). 

K.  B.  C.  P. 

'  S  2.  »»  Append.  Chap.  XIII.  §  S7, 8. 

^  Append.  Chap.  XIII.  §  34,  &c.  >  2  Blac.  Rep.  911. 1218.  Append.  Cb^* 

•  1  Str.  624.  XIII.  §  42. 

'  1  Bur.  651.  Ante,  312.  ^  Append.  Chap.  XIII.  §  4$,  4. 

>  3  Dumf.  &  East,  138. 253.  7  Durnf:  &  >  1  Chit.  Rep.  249. 
East,  439.  528.  2  East,  182.  12  East,  165. 
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.  And  in  general,  the  court  will  not  set  aside  an  attachment  against  the 

sheriff  on  the  ground  of  delay,  unless  there  have  been  gross  laches  on  the 

part  of  the  plaintiff,  to  the  prejudice  of  the  sheriff*. 

Setting  aside  If  the  proceedings  against  the  sheriff  are  irregular,  they  may  be  set 

pr^edings,  for    ^^^^  ^^jj  cos^g  b .  q^,  if  regular,  may  be  set  aside  or  stayed  upon  terms, 

by  the  favour  and  indulgence  of  the  court,  in  order  to  let  in  a  trial  of  the 
merits,  for  the  benefit  of  the  sheriff  S  or  of  the  defendant,  or  his  bail^. 
Butj  in  the  King's  Bench,  by  a  late  rule  of  court  ^  ''  no  rule  can  be 
drawn  up  for  setting  aside  an  attachment  r^ularly  obtained  againrt  a 
sheriff,  for  not  bringing  in  the  body,  unless  the  application  for  such  rule, 
if  made  on  the  part  of  the  original  defendant,  be  grounded  upon  an  affi- 
davit of  merits';  or,  if  made  on  the  part  of  the  sheriff  or  bail',  or  any 
officer  of  the  sheriff',  be  grounded  upon  an  affidavit,  shewing  that  such 
application  is  really  and  truly  made  on  the  part  of  the  sheriff  or  bail,  or 
officer  of  the  sheriff,  (as  the  case  may  be,)  at  his  or  their  own  expense,  and 
for  his  or  their  only  indemnity,  and  without  collusion  with  the  original 
defendant."     This  rule  applies  only  to  motions  for  setting  aside  attsdi- 
ments  regularly  obtained^ :  And  if  the  affidavit  be  made  on  behalf  of  the 
sheriff  or  bail,  it  must  comply  with  the  terms  of  the  rule :  Therefore,  an 
affidavit  which  did  not  state  that  the  application  was  made  at  the  expense 
of  the  bail,  and  for  their  onfy  indemnity,  was  deemed  insufficient  *•    The 
affidavit  in  such  case  should  regularly  be  made  by  the  defendant  himself^* 
And,  the  court  will  not  set  aside  an  attachment  against  the  sheriff,  for 
not  bringing  in  the  body,  on  payment  of  costs,  upon  an  affidavit  that  the 
plaintiff  purposely  prevented  the  defendant's  being  re-taken  after  a  reacne, 
and  that  the  application  was  by  the  sheriff  himself,  without  negativing 
the  fiBu;t  of  his  having  an  indemnity  \     If  an  affidavit  of  merits  however 
be  produced,  it  is  not  necessary  to  state  on  whose  behalf  the  motion  is 
made  ". 
Rule  for  setting       The  practice,  when  the  sheriff  has  been  fixed,  is  to  move  for  a  rale  to 
teiTM.^"  ^  **      shew  cause  why,  on  putting  in  bail,  the  proceedings  against  him  ahcroM 

not  be  set  aside ;  and  to  have  the  bail  ready  to  justify,  when  the  rule  is 
disposed  of".  If  the  plaintiff  has  not  lost  a  trial,  the  court  will  set  aside 
the  proceedings,  upon  putting  in  and  perfecting  bail  above,  and  payment 

S66.    But  on  a  subsequent  day,  it  appears,  2  ChiL  Rep.  S7S,  4.  and  see  7  Dunif>  & 

Hestt  C.  J.  said,  that  upon  payment  of  costs,  East,  289.    3  Mauk  &  Sd.  899.    1  ^^ 

the  court  would  consent  to  make  the  rule  ab-  Rep.  C.  P.  123. 

solute,  for  setting  aside  the  proceedings.    J(L  ^  Append.  Chap.  XIII.  §  45. 

869.  «  /d.  §  46. 

•  2  ChiU  Rep.  68.  »»  I  Chit  Rep.  446.  Jnte,  302. 
b  Jnte,  267.  310.  312.  316.  «  1  Chit.  Rep.  347. 

*  2  H.  Blac.  236.  k  Id,  722. 

^  Goodwin  v.  Montague^  £.  23  Geo.  III.  •  i  1  Bam.  &  Aid.  192.  ^  • 

K.'  B,     1  Chit.  Rep.  237.  and  see  2  Wms.  *"  1  Chit.  Rep.  672.  and  see  irf.  Wi^^* 

Saund.  5  £d.  61./.                                        -  Anlei  302. 

'  R.  M.  69  Geo.  III.  K.  B.     2  Bam.  &  "  1  Bos.  &  Pul.  384.  ;ier  ihiflb*,  J. 
AW.  240.  1  Chit  Rep.  348.  (a).  672,.8.  («). 
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of  costs*:  But  if  a  trial  has  been  lost>  the  court  will  further  require^  that 
the  attachment  shall  remain  in  the  office^  and  stand  as  a  security  to  the 
plaintiff  for  the  sum  recovered  ^ :  And  it  seems^  that  the  attachment  shall 
stand  as  a  security,  as  well  as  the  bail  bond,  where  a  trial  has  been  lost, 
although  the  defendant  has  been  surrendered  in  discharge  of  his  bcul  S 
On  setting  aside  a  regular  attachment,  on  payment  of  costs,  the  question 
whether  or  not  the  attachment  shall  stand  as  a  security,  depending  upon 
the  fact  whether  a  trial  has  been  lost,  it  is  for  the  plaintiff,  who  seeks  to 
qualify  the  rule,  to  shew  by  his  affidavit  the  necessary  facts,  such  as  the 
day  of  the  delivery  of  the  declaration,  &c  which  may  entitle  him  so  to 
do  ^ :  And  where  the  court  ordered  an  attachment  against  the  sheriff,  of 
which  he  had  regular  notice,  to  stand  as  a  security  to  the  plaintiff  for  the 
debt  and  costs,  and  the  sheriff,  in  the  next  term,  applied  to  discharge  that 
part  of  the  rule  which  related  to  the  attachment  standing  as  a  security, 
urging  that  he  was  no  party  to  the  rule,  the  court  held  the  application  to 
be  too  late  ^ 

When  the  sheriff  has  been  guilty  of  a  breach  of  duty,  in  discharging  the  When  court  will 
defimdant  out  of  custody,  without  the  plaintiff's  assent,  upon  his  own  un- 
dertaking to  appear  and  put  in  bail,  or  by  taking  money  from  him,  instead 
of  a  bail  bond,  the  court  will  not  assist  the  sheriff,  by  staying  the  proceed- 
ings in  an  action  for  an  escape,  or  by  setting  aside  the  attachment  upon 
an  affidavit  of  merits,  and  payment  of  costs  ^;  and  it  is  now  decided,  that 
he  cannot,  after  paying  the  debt  and  costs,  maintain  an  action  against  the 
defendant,  for  money  paid  s.  But,  if  he  has  taken  a  bail  bond,  he  may  His  remedy  on 
resort  to  the  defendant  or  his  bail,  by  putting  it  in  suit  against  them  ; 
thou^,  in  general,  the  money  is  paid  by  the  officer,  on  issuing  the  attach- 
ment, and  he  brings  the  action  on  the  bail  bond,  in  the  sheriff's  name  \ 
In  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date  of  the  appear- 
ance, the  court  of  Common  Pleas,  upon  an  application  by  the  plaintiff, 
will  order  the  day  of  the  appearance  to  be  entered  in  the  filacer's  book ; 
although,  before  the  application  to  the  court,  issue  has  been  joined  on  the 
plea  of  compemit  ad  diem  ^:  And  where  bail  above  were  put  in  but  not 
justified,  and  the  sheriff,  being  fixed,  brought  an  action  on  the  bail  bond. 


*  4  Duni£  &  East,  852.  2  H.  Blac  235. 

^  Grtwett  V.  mOamh  T.  15  Geo.  III.  K. 
B.  dted  in  4  Duni£  &  East,  352.  1  Cliit. 
Rep.  237.  270.  357. 

'  1  Chit  Rep.  270.  (a).  Niatv,  Gray,M. 
57  Geo.  IIL  K.  B.  there  cited,  contra :  and 
see  8  DowL  &  RyL  137. 

<  5  Taunt  606.  1  Chit  Rep.  271.  mno^ii. 
-Ante,  304.  And  for  what  is  meant  by  losing 
a  trial,  see  id.  a6ML 

*  1  Chit  Rep.  180. 

'  7  Dumf.  &  East  109. 239.  2  Bam.  & 
A!d.  364.    1  Out  Rep.  68.  S.  C.  and  see  1 


Chit  Rep.  567.  (a).  721.  2  Chit  Rep.  93. 
4  DowL  &  RyL  155.  1  Bos.  &  PuL  225.  1 
Taunt  119.  6  Taunt  554.  2  Marsh.  261. 
S.  C.  6  Mooie,  111.  7  Moore,  552.  1  Fing. 
156.  S.  C.  but  see  1  Pricey  103.  5  Barn. 
&  Cres.  244.  contra.   Ante^  236.  282,  3. 

>  8  East  171. 

^  2  Wms.  Saund.  61./.  And  see  Petersd. 
Part  I.  Chap.  XV.  as  to  the  right  of  the 
bail  against  their  principal,  and  against  'each 
other ;  and  a  surety's  right  against  the  bail. 

*  1  Taunt  23.  AnU,  236.  and  Me  9 
Pricey  406. 
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to  which  the  defendant  pleaded  comperuii  ad  diem,  that  cooxt,  on  motion 
by  the  sheriff,  ordered  the  recognizance  of  bail  in  the  original  action  to  be 
taken  off  the  file ;  though  the  defendant  allied,  that  the  sheriff  was  fixed 
through  his  own  negligence :  for  that  should  have  been  the  subject  of  a 
motion  to  stay  proceedings  on  the  bail  bond  *. 

*  6  Taunt  167.   I  Marsh.  520.  S.  C. 
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/*  the  Proceedings  in  Actions,  hy  and  against  At- 
TORNiES  and  Officers,  in  the  Courts  of  King's 
Bench^  Common  P&eas,  and  Exchequer  ;  and  of  tlie 
Recovery  and  Taxation  of  their  Costs. 

TIE  proceedings  in  actions  against  defendants  when  at  large,  and  mode  Proceediiigs  in 

'  bringing  them  into  court,  in  ordinary  cases,  having  ahready  been  con-  ^^  ^r. 

dered ;  I  shall  next  proceed  to  shew  whaterer  is  peculiar  to  the  pro-  "^^ 

iedings  in  actions  by  and  against  aitomies,  who  are  supposed  to  be  al- 

ady  in  court,  and  against  prisoners  in  the  actual  custody  of  the  sheriff, 

c  or  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 

lison. 

Attomies,  we  have  seen,  may  sue  by  attachment  of  privilege,  and  must  By  atuchment 

f  sued  by  hill\     In  the  King's  Bench,  the  attachment  of  privilege,  at  yi^^"""*^**^  **' 

s  suit  of  an  attorney,  is  in  nature  of  a  UUitat  ^ :  therefore,  in  replying  Attachment  of 

to  a  plea  of  the  statute  of  limitations,  the  plaintiff  must  set  forth  the  ^^^^ 

itinuances  ^.     And  an  attachment  of  privilege  is  not  a  continuance  of  a 

1  of  Middlesex,  so  as  to  avoid  the  statute  of  limitations  **.     In  the  King's  iVvcc^  for. 

nch,  it  is  a  rule,  that  '^  every  attorney  shall  leave  a  praecipe  *  with  the 

signer  of  the  writs^  containing  the  defendant's  names,  not  exceeding 

four  in  each  writ,  with  the  return,  and  day  of  signing  such  writ^  and 

the  agent's  or  attorney's  name  who  sued  out  the  same :  and  that  all 

8uch  prcecipes  shall  be  entered  on  the  roll,  where  the  praecipes  o£  latitats, 

and  all  other  writs  issuing  out  of  this  court,  are  entered ;  and  the  of-  Signing. 

fieer  that  signs  the  writs  in  this  court,  shall  not  sign  such  attachment^ 

till  a  praecipe  be  left  with  him  for  that  purpose  '."     But  when  an  at-   Indoncment  of 

mey  sues  by  attachment  of  privily,  his  name  need  not  be  indorsed  on 

e  writ :  for  the  2  Geo.  II.  c.  23.  §  22.  which  requires  the  name  of  the 

amtiff's  attorney  to  be  indorsed  on  the  writ,  only  extends  to  cases  where 

e  attorney  sues  for  another  person  f .     And  an  attorney,  plaintiff,  may 

«  by  common  process,  and  indorse  his  own  name  on  the  copy  as  the  at- 

'  JtiUe,  80.  ment  of  privilege  on  the  roU,  to  save  the 

^  1  Show.  367.   and  see  Append.  Chapu  statute,  in  K.  B.  see  Append.  Chap.  XIV. 

^V.$S.4.6.  §7. 

'Carth.144.  1  Show. 866, 7.  8 Salk.  480.  «  Append.  Chap.  XIV.  §  1.  8. 

C.  f  A.  H.  20  Geo.  II.  K.  B.  and  see  I  Ken. 

■S  DumC  &  East,  668.  but  see  Wifles,  S94. 

t.  (a).  And  for  the  entry  of  an  attach-  '  4  Dumf.  &  East,  275. 


attorney  s  name 


on. 
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tomey,  and  may  afterwards  declare  by  another  attorney  K  If  an  attotrney 
sue  by  attachment  of  privilege^  for  words  spoken  in  Wales,  and  the  veniie 
be  laid  there,  and  the  plaintiff  do  not  recover  a  verdict  for  ten  pounds,  it 
may  be  suggested  on  the  roll,  that  the  defendant  was  resident  in  Walei^ 
&c.  in  order  to  entitle  the  defendant  to  enter  a  nonsuit,  under  the  statute 
13  Geo.  III.  c.  51.  §  1,  2.  ^ :  but  if  the  venue  had  been  laid  in  Middlesex, 
it  might  have  made  a  difference  ^. 

Attachment  of         In  the  Common  Pleas,  an  attachment  of  privilege  is  in  nature  of  an 

C  P^^haL         original  writ  ^ ;  and  must  have^^een  days  between  the  teste  and  return  *. 

Tede  and  return  This  writ  should  regularly  be  returnable  on  a  day  certain,  in  full  term  * :  But 

^  where  it  was  made  returnable  after  the  essoin  day,  and  before  the  quarto 

die  post,  the  court  allowed  it  to  be  amended,  on  payment  of  costs  *.  And, 
being  in  nature  of  an  original  writ,  it  is  sufficient,  when  replied  to  a  plea 
of  the  statute  of  limitations,  to  shew  the  teste  of  it,  without  the  conti- 
nuances  '.  It  is  a  rule  in  this  court  s,  that  "  no  attorney  shall  sue  out  an 
attachment  of  privilege  at  his  own  suit,  nor  shall  the  same  be  sealed,  on- 
less  it  be  first  stamped  or  signed  by  the  derk  of  the  warrants  or  his  de- 
puty, for  which  no  fee  is  to  be  paid,  to  the  intent  to  shew  that  such  per* 
son  is  an  attorney  of  this  court,  duly  entered  and  continued  cm  the  roU  of 

PnKqte  for.        attomies."    And  there  is  another  rule  \  similar  to  that  in  the  Eing^i 

Bench,  that  ^^  every  attorney,  who  shall  sue  out  a  writ  of  privilege  agaimt 
any  defendant,  shall  leave  a  prascipe  *  at  the  prothonotaries'  office,  with  the 
defendant's  names,  not  exceeding  four  in  the  whole,  and  the  return  daj 
thereto,  and  the  day  of  signing  the  same,  together  with  the  agent's  or  at- 
torney's name  who  sues  out  the  same ;  and  that  such  prascipe  shall  be  en- 
tered by  the  prothonotaries  upon  a  remembrance  roll,  in  their  respective 

Signing.  offices,  to  be  kept  for  that  purpose,  without  fee  or  reward ;  and  that  die 

prothonotaries  do  not  sign  any  attachment  of  privilege,  without  aadi 
prascipe  be  left  in  the  office,  at  the  time  of  signing  thereof."  Thepraetiee 
therefore,  as  governed  by  these  rules,  is  to  take  the  prascipe  and  writ  to 
the  prothonotaries'  clerk,  who  will  sign  the  writ  gratis,  keeping  the  pnr- 
ctpey  after  which  the  writ  is  marked  by  the  clerk  of  the  warranta^  and 
then  sealed. 

Arrest  on.  An  attorney  was  formerly  permitted  to  hold  the  defendant  to  spedd 

bail,  \ipon  an  attachment  of  privilege,  for  fees  or  disbursements,  howevff 
trifling  K  But  now,  since  the  statutes  for  preventing  ^vdous  and  vezatioos 
arrests,  the  defendant  cannot  be  arrested  and  holden  to  special  bail,  np0fi 
an  attachment  of  privil^e,  or  any  other  process,  unless  the  cause  of  actiiw 
amount  to  ttveniy  pounds  or  upwards.     Where  it  is  under  that  amooo^ 

*  7  Dumf.  &  East,  S5.  S.  C. 

^  6  Durnf.  &  Eaat,  500.    This  dctcrmi-  '  1  Wils.  167. 

nation  was  before  the  stat  5  Geo.  IV.  c.  106.  >  R.  T.  9  W.  IIL  C.  P.  and  aee  R.T.S9 

§  19|  SO.  by  which  the  above  act  of  parlia-  Qxr.  II.  r^.  S.  C  P. 
ment  was  repealed,  and  other  provisions  sub-  ^  R.  H.  1 1  Geo.  II.  reg,  9.  C  P.  SBhfr 

stituted  in  lieu  thereof.  Rep.  919. 

'  Append.  Chap.  XIV.  J  10.  »  Append.  Chap.  XIV.  J  0. 

^  Barnes,  ilO.  Cas.  Pr.  C.  P.  149.  &  C.  ^  R.  M.  1664.  §  9.  K.  B.  B.lf.l6iiS 

*  6  Moore,  118.    3  Brod.  &  Bing.  25.  12.  C  P.  Gilb.  K.  B.  24<k  GOb.  C.?.9k 
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Uifi  defendant  must  be  leiTed  with  a  copy  of  the  process,  and  notice  to 
iKppekr,  as  in  other  cases. 

In  the  King's  Bench,  the  time  allowed  for  declaring  upon  an  attach-  Time  for  de^ 
mcnt  of  priyikge,  is  the  same  as  upon  a  biU  of  Middlesex  or  latiiat,  &c  p^iding'in 
And  if  an  attorney  sue  out  an  attachment  of  privilege,  and  deliver  or  file  ^  ^* 
his  declaration  \  and  give  notice  thereof,  four  days  exclusive  before  the 
end  of  the  term  wherein  the  attachment  is  returnable,  the  defendant  must 
plead  at  of  that  term ;  the  plaintiff  having  entered  a  rule  to  plead,  and 
demanded  a  plea :  but  if  he  do  not  declare  within  that  time,  the  defendant 
may  imparl  to  the  next  term ;  and  if  he  do  not  declare  before  the  essoin 
day^  the  defendant  will  have  an  imparlance  to  the  term  following  ^.     In  Appetrance,  and 
the  Common  Pleas,  if  the  attachment  of  privil^e  require  only  a  common  |^c.°^.*" 
ippearance,  it  must  be  entered,  on  a  proper  pracipe^,  with  the  prothono- 
tuict ;  and  if  it  require  special  bail,  the  clerk  of  the  dockets  prepares 
tile  bail*piece  \  and  attends  the  ooutt  or  a  judge  when  the  recognizance  is 
entered  into,  as  the  filacer  does  in  other  cases,  and  the  bail  justify,  or  ft^sh 
bail  is  added,  in  the  same  manner  *.    In  the  Exchequer,  the  declaration.  Beginning  of 
It  the  suit  of  an  attorney  or  side  clerk,  begins  by  stating  the  character  in  ^^'^ikst!  *° 
i^hich  he  sues  ;  and  omits  the  quo  minus  clause,  in  the  conclusion  '. 

In  proceeding  against  attomies  and  ofiicers  of  the  court,  the  bill,  which  BiU  igainit  at- 
is  the  fbnndation  of  the  action,  is  a  complaint  in  writing,  describing  the  ^ha^and  how 
iefendant  as  being  present  in  court  f  /   and  generally  concludes  with  a  concluded. 
P'v^f^r  cf  relief,  though  the  declaration  upon  the  bill  is  not  demurrable 
Ebr  want  of  it  \    In  the  King's  Bench,  the  bill  against  an  attorney  could  May  be  filed  in 
bnnerly  have  been  filed  in  term  time  only,  sedente  curid,  and  not  in  va«  ^^*^"^°* 
atioii  K    But  now  it  may  be  filed  in  vacation,  as  well  as  in  term  time  ^  : 
And  where  the  cause  of  action  arises  after  term,  there  should  be  a  special 
memorandum,  stating  the  day  of  bringing  the  bill  into  the  office  of  the 
derk  of  the  declarations  \    If  a  bill  however,  filed  against  an  attorney  of 
diat  ooort  in  vacaticm,  be  entitled  of  the  preceding  term,  and  the  defendant 
jfkeA  the  statute  of  limitations,  he  may  shew  when  it  was  in  fact  filed  ™« 
The  filing  of  a  bill  is  considered  as  the  commencement  of  an  action  against  Contidered  aa 
•a  attorney,  without  notice  being  served  upon  him.    And  where,  in  an  ^"*"«»<**n«nt 
twtioa  against  an  attorney  for  goods  sold,  the  plaintiff  proved  that  he  filed 
Ui  Ull  at  a  certain  time  in  the  forenoon,  and  the  defendant  gave  in  evi< 


suiU 


*  For  the  banning  of  a  declaration,  at 
''^  nit  of  an  attorney,  in  K.  B.  aee  Append. 
(^  XIV.  $  8.  In  C  P.  ie/.  $  14. 

^R.1L6  Ann.ftfg.8.a.  K.B.  Gilb.  K. 
^848. 

*  Append,  Chap.  XIV.  $  19. 
^/iLSIS. 

*  Imp.  C.  P.  7  Ed.  541. 
'Append.  Ch^  XIV.  $  17. 

'  1  Wmt.  Saimd.  5  Sd.  28.  c  208.  2 
Wna.  flaimd.  6  Sd.  415^^,  and  fee  Append. 
Ckipb  XIV.  S  18i  19. 

VOL.  I. 


1"  Andr.  847. 

1  2  Salk.  644.  12  Mod.  163.  Gilb.  K.  B. 
346. 

^  Doug.  313.  Xaio^  administrator,  v.fF^Ai/, 
M.  23  Geo.  III.  K.  B.  6  Durni  &  East, 
173.  and  see  8  Dumf.  &  East,  643, 4.  2  H. 
Blac  606.  1  Taunt.  126.  2  Wms.  Saund.  ft 
Ed.  1.  (1.) 

1  5  Dumfl  &  East,  326.  Append.  Chapw 
XIV.  5  21. 

»  Feake's  Cas.  JV^  PVi  3  Ed.  276. 
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OF    PROCEEDINGS   IN   ACTIONS 


Amendment  of. 


Filing. 

Copy  of,  to 
whom  delivered. 


Sticking  up  in 
office. 


Time  for  plead- 
ing to. 


Copy  o^  how 
written. 


dence  a  receipt  for  the  sum  demanded^  dated  the  same  day  ;  the  judge  at 
nm  prius  held  that  this  was  no  answer  to  the  action^  without  proof  that 
the  payment  was  made  before  the  filing  of  the  bill  *.  Where  the  bill 
against  an  attorney  was  entitled  of  the  term  generally,  being  before  the 
cause  of  action  accrued,  the  court  of  King's  Bench  on  motion  allowed  it 
to  be  amended,  after  a  %vrit  of  error  brought,  by  inserting  a  special  mewio- 
randum  of  the  day  of  filing  the  same ;  and  gave  the  plaintiff  leave  to  carry 
in  a  new  roll,  agreeably  to  the  amended  bill,  and  to  make  the  tmiacaipt 
conformable  to  such  new  roll,  on  payment  of  costs  \  But  such  an  amend* 
ment  cannot  be  made,  after  the  proceedings  are  entered  on  record^  withMt 
leave  of  the  court  ^ :  and,  in  one  case,  they  gave  the  defendant  lectve  to 
plead  de  novo,  upon  terms  ^. 

In  the  King's  Bench,  it  is  usual  in  practice  to  file  the  bill  with  the 
clerk  of  the  declarations  ^  in  the  King's  Bench  office ;  and  to  deliver  a 
popy  of  it,  to  the  defendant,  or  his  known  agent  f,  with  notice  thereon  to 
plead  in  four  days  8 ;  which  notice  has  been  deemed  sufficient,  though  he 
reside  more  than  twenty  miles  from  London  ^ :  Or,  if  the  defendant's 
name  and  place  of  abode  be  not  entered  in  the  master's  book  kept  fior  that 
purpose,  a  copy  of  the  bill  may  be  stuck  up  in  the  office ;  although  Ui 
name  and  place  of  abode  be  entered  in  the  book  containing  a  list  of  cer- 
^ficates  ^  And  if  the  bill  be  filed,  and  a  copy  thereof  delivered,  fiftr 
days  exclusive  before  the  end  of  the  term,  including  Sunday,  the  defeodant 
must  plead  as  of  that  term ;  the  plaintiff  having  entered  a  rule  to  pleai 
and  demanded  a  plea :  but  if  the  bill  be  not  filed,  and  copy  delivered, 
within  that  time,  the  defendant  is  entitled  to  an  imparlance'^ :  And  when 
the  defendant  was  served  with  a  copy  of  the  bill,  before  the  bill  itself  irv 
filed,  the  proceedings  were  set  aside  for  irr^ularity  ^.  The  bill  and  copy 
were  required,  by  the  general  stamp  acts  %  to  be  written  in  the  usual  aal' 
accustomed  manner :  and  therefore,  the  copy  of  a  bill  filed  against  an  at- 
torney, partly  printed  and  partly  written,  on  one  sheet  of  paper,  stamped 
with  a  ^«r-penny  stamp,  which  contained  several  printed  countai^  two  of 
them  being  struck  out,  and  was  otherwise  obliterated,  and  exceeded  tt* 
venteen  common  law  folios,  was  held  to  be  irregular ;  and  it  appcariqg 
that  the  bill  was  framed  in  the  same  manner,  with  the  same  obliteratioiH^ 


*  S  Campb.  SSI. 

»»  7  Durnf.  &  East,  474. 

""  IcLUrid,  1  Chit.  Rep.  SS6.  but  see  1 
Maule  &  SeL  2S2,  2  Barn.  &  Aid.  472.  1 
Chit.  Rep.  277.  S.  C.  10  Moore,  194.  8 
Bing.  469.  1  M'Clel.  &  Y.  202.  S.  C. 

<*  1  Chit.  Rqp.  45. 

*  This  oiBcer  is  appointed  to  receive  and 
make  an  entxy  of  declarations  and  bills  filed 
in  this  court ;  to  deUver  out  the  former,  and 
to  file  and  keep  the  latter ;  for  which  he  is 
entitled  to  a  fee  of  two  shillings  per  term, 
from  every  attorney.  R.  M.  15  Car,  II.  reg, 
3.  R.  E.  19  Car.  II.  K.  B. 

'  Imp.  K.  Q.  10  Ed.  501.  But  such  agent 


b  not  bound  to  accept  it.  JVr  Cwr,  E.  I* 
Geo.  III.  K.  B. 

«  Append.  Chap.  XIV.  §  20. 

1"  5  Durnf.  &  East,  369. 

» V.  Hovghy  one,  4-c  T.  4«  G^ 

III.  K.  B. 

k  R.  M.  5  Ann.  reg.S.  a.  K.  B.  GHb-K* 
B.  346. 

1  Constable  v.  Edwards,  £.  40  Q<0>  1^^ 
K.  B. 

""  48  Geo.  III.  c.  149.£^:*<n(.  Ftat  IL  ^ 
Geo.  III.  c.  184.  SchetL  Part  IL  mprmafi^ 
But  the  stamp  duties  inpoMd-by  thtie  ut^ 
were  repealed  by  the  statute.  5  Qeob  IV*  *>^ 


AGAINST    ATTORNIES.  828 

tht  court  set  aside  the  proeeedlngs  altogetiier  *.     The  rest  of  the  pro-   Subiequent  pro- 
eeedingSy  bjr  and  against  attomies  of  the  King's  Bench^  are  the  same  as  in         "^ 


In  the  Common  Pleas^  a  bill  maj  it  seems  be  filed  against  an  attorney^   Bin  agiintt  tt- 
to  mmUL  the  statnte  of  limitations^  in  vacation,  as  well  as  in  term  time  ^ :  iQ^i^tfon. 
And  alter  it  is  iled^  if  the  defendant  do  not^  on  being  publicly  called  in   Proceedingt  on. 
court,  appear  thereto,  judgment  is  given  against  him,  that  he  stand  fore- 
judged firom  exercising  his  office  of  attorney,  for  his  contumacy  ^ :  upon 
wlddi  he  is  struck  off  the  rc^  of  attomies ;  and  being  no  longer  entitled 
to  his  privily,  he  may  be  proceeded  i^nst  as  a  common  person.    For- 
merly, no  bill  eould  have  been  filed  against  an  attorney  or  officer  of  the 
Conimen  Pkaa,  to  be  called  in  court,  in  order  to  a  forejudger,  until  the 
hill  was  actually  entered  upon  record,  and  a  number  roll  put  thereon '. 
This  rule  however  appears  to  be  disused  * ;  and  at  present,  the  practice  is 
to  prepare  a  bill '  against  the  defendant,  which  is  delivered  to  one  of  the 
crien,  by  whom  the  defendant  is  to  be  thrice  called  in  open  court,  with  an  Calling  ddeodU 
intimatioa  that  he  will  be  forejudged,  if  he  do  not  appear ;  after  which, 
the  bill  is  entered  with  the  prothonotaries :  and  a  rule  being  given  there- 
Mi  by  tiie  secondaries,  for  the  defendant's  appearance,  the  bill  should  be 
iled  in  the  prothonotaries'  office  till  the  rule  is  out,  and  afterwards  with 
dM  eustoi  bremum  f .     And  it  is  a  rule,  that  "  where  any  bill  shall  be  filed  Notice  d,  and 
agauut  an  attorney  of  this  court,  no  forejudger  shall  be  entered  against  ^ce.^'  W^*'^ 
him  upon  such  bill,  for  want  of  appearance,  if  the  action  be  laid  in  London 
or  MiddleseJt,  and  such  attorney  reside  within  twenty  miles  of  London, 
MMitilJimr  days  after  notice  in  writing,  of  filing  such  bill,  be  given  to  such 
fttomey  or  his  agent,  or  left  at  his  usual  place  of  abode,  and  a  rule  given 
fiir  audi  appearance ;  and  if  such  attorney  reside  above  twenty  miles  from 
Lmtdom,  or  the  action  be  laid  in  any  other  county  than  London  or  Middle^ 
MJc,  then  no  forejudger  shall  be  entered,  till  eight  days  after  such  notice 
lUl  be  given,  in  such  manner  as  aforesaid,  and  a  rule  to  appear  as  afbre- 
«id :  the  said  days  to  be  exclusive  of  the  day  of  giving  such  notice  ^" 
The  notice  of  filing  the  bill  ought  to  be  given  four  days  exclusive  before 
ti^  ead  of  the  term,  or  the  defendant  will  be  entitled  to  an  imparlance, 
sad  need  not  plead  till  the  first  four  days  of  the  next  term '.      If  the  de-  Appearance. 
faidant  appear,  on  being  called  in  court,  he  enters  his  appearance  with  the 
prothonotaries ;  and  the  proceedings  against  him  are  the  same  as  in  com- 
mon cases''. 

*  1  Maule  &  SeL  709.  and  see  12  East,  >»  R.  H.  11  Geo.  II.  rtg.  S.  C.  P.     And 
^i.  1  DowL  A  RyL  562.  for  the/orm  of  notice  of  a  bill  filed  against 

*  Ante,  27.     6  Taunt.  847,  8.  355.    2  an  attorney,  see  N.  T.  IS  Geo.  II.  8.  C.  P. 
iftnfa.  50.  62.  56.  S.  C.  Append.  Chap.  XIV.  §  26. 

*  For  tfae^/brm  of  the  entry  of  this  judg-  *  M¥rgnn  v.  BettSt  one,  ^-e.  T.  33  Geo. 
txwit,  tee  Append.  Chap.  XIV.  $  27.  IIL  C.  P.  Imp.  C.  P.  7  Ed.  646. 

*R.T.  21  Ow.  II.  wg.  2.  C.  P.  *  For    the  beginning   of   a    declaration 

*"  ksf.  C  F.  7  Bd.  647.  against  an  attorney,  after  appearance^  by  bUl 

'  Affv^  Chqp.  XIV.  $  24.  in  C.  P.  see  Append.  Chip.  XIV.  §  t6. 
*Cis.rir.C.P.4. 
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OF  PROCEEDINGS  IN  ACTIONS  AGAINST  ATTORNIES^  &C. 

If  the  defendant  do  not  appear  in  due  time^  the  proceedings  are  entered 
on  a  roll,  which  is  obtained  from  the  prothonotaries,  and  their  derk  will 
sign  the  judgment  of  forejudger,  on  an  incipiiur  being  first  made  therecm. 
The  roll  is  then  taken  to  the  clerk  of  the  warrants,  who  will  strike  the 
defendant  off  the  roll  of  attomies ;  after  which  he  may  be  proceeded  against 
by  the  plaintiff,  or  any  one  else  %  as  a  common  person :  and  he  cannot  be 
restored,  unless  he  pay  the  debt  and  costs :  But  when  he  has  made  satis- 
faction to  the  plaintiff,  he  may  obtain  a  rule  of  court  in  term  time;,  or 
judge's  suiiimons  in  vacation,  to  shew  cause  why  he  should  not  be  re- 
stored ;  and  if  it  appear  that  the  plaintiff  has  been  satisfied,  a  mle  or  order 
will  be  made,  for  the  clerk  of  the  warrants  to  restore  him  \ 

It  was  formerly  holden,  that  a  bill  could  not  be  filed  in  vacation,  agpdntt 
the  warden  of  the  Fleet,  for  an  escape  ^.  But  now,  by  the  statute  59^  Gee. 
III.  c.  64.  ^'  it  shall  and  may  be  lawful  for  any  person  or  persoosj  having 
cause  of  action  against  the  vrarden  of  the  said  prison,  for  or  in  reqiect 
of  the  escape  of  any  person  or  persons  in  his  custody,  from  and  out  ^f 
^'  the  said  custody,  to  commence  his  or  their  action  against  the  isid 
'^  warden,  by  filing  his  or  their  bill  against  him,  at  any  time  in  vaeaiitm, 
in  the  office  of  the  prothonotaries  of  the  court  of  Common  Pleaa,  or  with 
the  derk  or  deputy  derk  of  the  pleas  in  the  office  of  Pleas  in  the  ooort 
of  Exchequer,  for  or  in  respect  of  such  escape,  and  to  entitle  sndi 
bill  as  of  the  preceding  term ;  a  copy  of  which  bill  so  filed  shall,  within 
twenty  four  hours  after  the  filing  thereof,  unless  a  Sunday  or  pnUie 
hdyday  intervene,  and  in  that  case  on  the  next  day  after  such  Sundaj^ 
or  public  holyday,  be  delivered  to  the  said  warden  or  his  deputy^  or  totlie 
turnkey  or  porter  of  the  said  prison ;  and  the  said  warden  shall  nppeir 
and  plead  to  the  said  bill,  within  the  first  four  days  of  the  ^DUowiag 
term ;  otherwise  it  shall  be  lawful  for  such  person  or  persons,  haviog 
^'  such  cause  of  action  as  aforesaid,  to  sign  judgment  against  him  in  woA. 
*'  action.  And,  for  the  better  ascertaining  as  well  the  time  of  filing  sodi 
bill,  as  of  ddivering  such  copy  thereof  as  aforesaid,  the  proper  officerV 
the  court  in  which  such  bill  shall  be  filed,  or  his  lawful  deputy,  shall, 
at  the  time  of  filing  the  same,  indorse  thereon  a  memorandum  of  the 
time  of  filing  such  bill ;  and  the  said  warden  or  his  deputy^  or  the 
turnkey  or  porter  of  the  said  prison,  shall,  at  the  time  of  recdvix^  indi 
copy  of  the  said  bill,  indorse  up6n  such  copy  a  memorandum  of  the  tioie 
of  receiving  the  same."  In  the  construction  of  this  statute  it  has  been 
hdden,  that  the  interval  between  the  essoin  day  and  first  day  of  the 
court's  actually  sitting,  must  be  taken  as  part  of  the  term :  and  therefive, 
a  bill  may  be  filed  against  the  warden  of  the  Fleet  for  an  escape,  on  the 
day  after  the  essdn  day,  entitled  as  of  the  term  generally ;  and  if  the 
plaintiff  give  a  rule  to  plead  on  the  first  day  the  court  sits,  he  will  snb- 
stantially  comply  with  the  requisition  of  the  statute  8  &  9  W.  III.  c.  S7« 
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*  Barnes,  4S. 

^IvcK^  C.  P.6£d.68S. 

*  6  l^unL  847.  868.    8  Manh.  49. 64. 
S.  C.  and  let^  the  pieanble  to  the  statute  60 


Geo.  III.  c.  64.  iFor  the  b^giimii^.«r  a  tfll 
against  the  wazden  of  the  Flce^  see  Afporf* 
Chap.  XIV.  §  26. 
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}  IS.  provided  he  do  not  sign  jadgment  within  eleven  days  after  the  filing 
of  the  bill*. 

In  the  Exchequcfr,  the  bill  against  an  attorney^  or  side  derk,  begins  by   Beginning  of 
stating  the  diaracter  in  which  he  is  sued  ^ ;  and  the  proceedincs  thereon  ^^  *°  E»h©- 

J^  ^  ^  *  r  o  quer,  against  at- 

are  similar  to  those  against  an  attorney  of  the  King's  Bench.  torney,  or  tide 

clerk. 


As  between  attorney  and  client^  the  remedy  given  by  law  to  an  attor-  Remedy  by  ac- 
ncy,  for  recovery  of  his  bill  of  costs,  is  an  action  of  fl#«<m;m/.  This  action  ^q,'^^''' *""  *^ 
lies  for  bosiness  done  in  other  courts,  as  well  as  in  the  court  of  which  the 
plaintiff  is  an  attorney  ^.  But  an  attorney  cannot  recover  a  charge  for 
oondncting  a  suit,  in  which  the  party  charged  has  not  had  the  benefit  of 
the  attorney's  judgment  and  superintendance  \  It  is  also  said,  that  an 
attorney  ought  not  to  prosecute  an  action,  to  be  paid  in  gross ;  ifor  that 
will  be  champerty  * :  And  an  undertaking  by  a  third  person,  to  pay  on  at- 
torney the  further  expenses  of  business  already  commenced,  must  be  in 
writing,  by  the  statute  of  frauds  ^. 

By  the  statute  3  Jac.  I.  c.  7*  §  1*  ''  all  attomies  and  solicitors  shall  give  DeKvery  of  bin, 
•*  a  true  bill  unto  their  masters  or  clients,  or  their  assigns,  of  all  charges  ^7****  *'^*^' 
**  ooneeming  the  suits  which  they  have  for  them,  subscribed  with  their 
"  hands  and  names,  before  such  time  as  they,  or  any  of  them,  shall  charge 
^  their  clients  with  any  the  same  fees  or  charges."  Upon  this  statute  it 
was  a  good  plea,  to  an  action  brought  by  an  attorney  for  his  fees,  that  no 
bill  had  been  delivered  to  the  defendant  * ;  or  the  statute  might  have  been 
given  in  evidence,  on  non  astumpsit  \  But  if  an  attorney  had  delivered 
his  bill  to  the  defendant,  after  the  arrest  and  before  the  bill  filed,  it  was 
well  enough  *:  and  this  statute  did  not  extend  to  attomies  in  inferior 
eonrtSy  but  only  to  those  in  the  courts  at  fVettminiter  K  It  should  also 
seem^  that  an  attorney's  bill  could  not  have  been  taxed,  unless  an  action 
WM  depending  thereon',  nor  without  bringing  the  amount  of  it  into 
court ". 

To  remedy  these  manifold  inconveniences,  it  was  enacted  by  the  statute  By  ttat  2  Geo. 
2  Geo.  II.  c  23.  §  23.  (made  perpetual  by  the  30  Geo.  11.  c.  19.  §  75.)  *  "^  ^' 
that  "  no  attorney  of  his  majesty's  court  of  King's  Bench,  Common  Pleas, 
"  or  Elchequer,  or  duchy  of  Lancaster,  or  of  any  of  his  majesty's  courts 
"  of  Ghreat  Sessions  in  Wales,  or  any  of  the  courts  of  the  counties  pala- 
"  tine  of  Chester,  Laneaster,  and  Durham,  or  any  other  court  of  record 
"  m  that  part  of  Great  Britain  called  England,  wherein  attomies  have  been 

M  Moore^  425.    S  Brod.  &  Bing.  61.  >  S  Keb.  118.  514.    T.  Raym.  245.    S 

&  a  Salk.  19.  a  C.  but  aee  Carth.  57.    1  Show. 

^  Append.  Chap.  XIV.  §  29,  SO.  46.  Comb.  126.  S.  C. 

•  Cro.  Car.  159,  60.  *  1  Show.  888.  BuL  AT.  Pru  145. 

M  Biiig.  18.    7  Moore^  287.  S.  C.  and  »  1  liU  P.  R.  145.  but  aee  1  Str.  688. 

«e8  CampU  451.  8  Stark.  iVL  iVi.  75.  Caa.  Pr.  C.  P.  27.  S.  C. 

•  Com.  Dig.  tit  Monuy,  (B.  14.)  Hob,  *  Carth.  147.    1  Show.  96.    1  SaBc.  86. 
117.  and  aee  2  AUc  298.  4  Bro.  Chan.  Cai.  S.  C 

350.  18  Vet.  818.  in  Chan.  2Marah.278.  >  1  Salk.  882.  bat  tee  2  Qnt.  Rep.  155. 

n  SUik.  AL  iH  270.  °2Vea.45],2. 
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accustomably  admitted  and  sworn ;  nor  any  solicitor  in  any  oourt  Of 
equity^  either  in  his  majesty's  high  court  of  Chancery^  court  of  empjtj 
in  the  Exchequer  chamber^  court  of  the  duchy  chamber  of  Lanauter 
at  Westminster,  or  courts  of  the  counties  palatine  of  Chester,  Lancaster, 
'^  or  Durham,  or  of  the  Great  Sessions  in  Wales,  or  in  any  other  inferior 
court  of  equity,  in  that  part  of  Great  Britain  called  England,  shall 
commence  or  maintain  any  action  or  suit,  for  the  recovery  of  any  fees, 
charges^  or  disbursements,  at  law  or  in  equity,  until  the  expiratioa  of 
'^  one  month  or  more,  after  such  attorney  or  solicitor  respectively  shall 
have  delivered  unto  the  party  or  parties  to  be  charged  therewith^  or  left 
for  him  her  or  them,  at  his  her  or  their  dwelling  house  or  last  place  of 
^'  abode,  a  bill  of  such  fees,  charges  and  disbursements  *,  written  in  a  com- 
mon legible  hand,  and  in  the  English  tongue,  except  law  terms  and 
names  of  writs,  and  in  words  at  length,  except  times  and  sums ;  whidi 
bill  shall  be  subscribed  with  the  proper  hand  of  such  attorney  or  solici- 
tor respectively. 
Referring  bill  to  •    ^'  And,  upon  application  of  the  party  or  parties  chargeable  by  such  bill, 

^^  or  of  any  other  person  in  that  behalf  authorised,  unto  the  Lord  High 
Chancellor  or  Master  of  the  Rolls,  or  unto  any  of  the  courts  afiiresgii 
or  unto  a  judge  or  baron  of  any  of  the  said  courts  respectively,  in  which 
*'  the  business  contained  in  such  bill,  or  the  greatest  part  thereof  io 
''  amount  or  value,  shall  have  been  transacted  ^ ;  and  upon  the  subniissoo 
of  the  said  party  or  parties,  or  such  other  person  authorized  as  afioieaaii 
to  pay  the  whole  sum  that  upon  taxation  of  the  said  bill  shall  appear  to 
be  due  to  the  said  attorney  or  solicitor  respectively;  it  shall  and  maybe 
*'  lawful  for  the  said  Lord  High  Chancellor,  Master  of  the  Rolls,  or  any 
"  of  the  courts  aforesaid,  or  for  any  judge  or  baron  of  any  of  the  said  courts 
'*  respectively,  and  they  are  thereby  required,  to  refer  the  said  bill,  and 
^*  the  said  attorney's  or  solicitor's  demand  thereupon,  althou^  no  ackMn 
or  suit  shall  be  then  depending  in  such  court  touching  the  same,  to  be 
taxed  and  settled  by  the  proper  officer  of  such  court,  without  any  monef 
being  brought  into  the  said  court  for  that  purpose :  and  if  the  said  attof' 
ney  or  solicitor,  or  the  party  or  parties  chargeable  by  such  bill  rei^ 
tively,  having  due  notice,  shall  refuse  or  neglect  to  attend  such  taxatiofii 
the  said  officer  may  proceed  to  tax  the  said  bill  ex  parte :  pending  which 
reference  and  taxation,  no  action  shall  be  commenced  or  prosecotedi 
touching  the  said  demand. 
Payment  of  mo-  "  And,  upon  the  taxation  and  settlement  of  such  bill  and  demand,  tha 
ney  uc         n.  ,,  ^^.^  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or  solicitor 

'^  respectively,  or  to  any  person  by  him  authorized  to  receive  the  aamc* 
"  that  shall  be  present  at  the  said  taxation,  or  otherwise  unto  such  other 
"  person  or  persons,  or  in  such  manner,  as  the  respective  courts  aftitaaid 
*^  shall  direct,  the  whole  sum  that  shall  be  found  to  be  or  remain  due 
"  thereon ;  which  payment  shall  be  a  full  discharge  of  the  said  Inll  and 
''  demand :  and  in  default  thereof,  the  said  party  or  parties  shall  be  liaUe 

•  Bvneai  Sis.  Id.  123.  18«.  Baroei,  18S. 

^  1  Salk.  89.  but  aee  8  Barnard.  K.  B. 
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to  an  attachment  or  process  of  contempt^  or  to  such  other  proceedings^ 
'  at  the  election  of  the  said  attorney  or  solicitor^  as  such  party  or  particd 
was  or  were  before  liable  unto. 

**  And  if,  upon  the  said  taxation  and  settlement,  it  shall  be  found  thai  Refunding  mo- 
sodi  attorney  or  solicitor  shall  happen  to  have  been  overpaid,  then  the   "*^  <>^"T** 
aaid  attorney  or  solicitor  respectively  shall  forthwith  refund,  and  pay 
unto  the  party  or  parties  entitled  thereunto,  or  to  any  person  by  him  her 
or  them  anthoriaed  to  receive  the  same,  if  present  at  the  settling  thereof, 
'  or  otherwise  unto  such  other  person  or  persons,  or  in  such  manner,  as 
the  respective  ooorts  aforesaid  shall  direct,  all  such  money  as  the  said 
oiieer  shall  certify  to  have  been  so  overpaid;  and  in  default  thereof,  the 
'  and  attorney  or  solicitor  respectively  shall,  in  like  manner,  be  liable  to 
^  wa  attadimeat  or  process  of  contempt,  or  to  such  other  proceedings,  at 
'  tfie  election  of  the  said  party  or  parties,  as  he  would  have  been  subject 
'  vnto,  if  that  act  had  not  been  made. 
'^  And  the  said  respective  courts  are  thereby  authorized  to  award  th^  Cusu  of  uxa- 
'  €otU  of  sudi  taxations  to  be  paid  by  the  parties,  according  to  the  event   ^'""* 
'  of  the  taxation  of  the  bill,  that  is  to  say,  if  the  bill  taxed  be  less,  by  a 
'■  sijrik  part,  than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to  pay 
the  coats  of  the  taxation ;  but  if  it  shall  not  be  less,  the  court,  in  their 
diseretion,  shall  diarge  the  attorney  or  client,  in  regard  to  the  reason- 
'  iblenesa  or  unreasonableness  of  such  bill." 

The  provisions  of  the  above  statute  are  confined  to  actions  for  the  re-   In  what  ctses 
ifevy  of  fees,  diarges  or  disbursements,  at  law  or  in  equity.  But  though  ^J  commonUiw. 
he  statute  applies  only  to  particular  cases,  and  to  bills  of  a  particular  dc- 
aiptioii,  yet  the  court  it  seems  still  retains,  and  has  always  exercised,  a 
f^ty  aa  at  common  law,  to  direct  the  taxation  of  other  bills  of  costs;  and 
idi  ia  said  to  be  the  constant  practice  *.  In  making  out  an  attorney's  bill  Manner  of  mak- 
1  this  statute,  it  is  not  sufficient  to  charge  the  costs  of  an  action  brought    ^  °" 
f  the  attorney  for  his  client,  at  one  sum  in  the  aggregate,  although  the 
■ta  in  that  action  had  been  taxed  at  that  sum,  as  between  party  and 
Mtj  * :  But  the  plaintiff  may  nevertheless  recover  the  residue  of  his  bill, 
i  to  which  ^e  provisions  of  the  statute  had  been  complied  with  ^ 
It  having  been  doubted,  whether  an  attorney's  bill  could  be  delivered  AbbrevUUona. 
ith  mbbretiatiotu^,  it  was  enacted  by  the  statute  12  Geo.  II.  c.  13.*  that 
it  ahall  and  may  be  lawful  to  and  for  every  attorney,  clerk  in  court,  and 
aolicitor,  to  write  his  bill  of  fees,  charges  and  disbursements,  with  such 
abbreviations  as  are  now  commonly  used  in  the  English  language ;  any 
thing  in  any  former  law  to  the  contrary  notwithstanding."   On  this  sta- 
ite  it  has  been  holden,  that  an  attorney  may  deliver  a  bill  of  costs,  con- 
uning  anch  ablnreviations  of  English  words,  as  are  usual  and  intelligible  ^ 
^9  by  §  6.  "  the  said  act  of  the  second  year  of  George  the  Second,  for  Bill  due  from 
the  better  regulation  of  attomies  and  solicitors,  or  any  clause  matter  or  another. 

*  t  cut.  lUp.  165.  and  see  9  Price,  849.  M  Ry.  &  Mo.  280. 

iBi^  aaO,  so.  '  Pr.  Reg.  S7. 

^  9  Car.  &  P.  69.     1   Ry.  &  Mo.  ;rtJO.  '  §  b. 

.  C.  <  4  Tauut.  19a. 


328 


For  eonrey. 
mcing,  &c. 


Whrn  f  irl  ig 
taxable,  and  part 


tt 


« 


sc 


c< 


OF  TAXING  AK 

thing  therein  contained,  shall  not  extend  to  any  bill  of  fees,  darget  and 
"  disbursements,  due  from  any  attorney  or  solicitor,  to  any  other  attorney 
or  solicitor,  or  clerk  in  court ;  but  every  such  attorney,  solicitor,  or  derk 
in  court,  may  use  such  remedies,  for  the  recovery  of  his  fees  chaiges 
and  disbursements,  against  such  other  attorney  or  solicitor,  as  he  migfat 
**  have  done  before  the  making  of  the  said  act." 

If  the  whole  bill  be  for  conveyancing  *,  it  cannot  be  taxed.     Bat  if  anj 
part  of  an  attorney's  bill,  which  has  been  delivered,  be  for  business  done  in 
court,  the  bill  must  be  delivered  a  month  before  the  action  is  brou^ty 
otherwise  the  plaintiflf  cannot  recover^.     And  a  warrant  qf  aiionuy^,  or 
dedimus  potestatem  ^,  charged  in  an  attorney's  bill,  is  a  sufficient  Uem  to 
enable  the  court  to  refer  the  bill  for  taxation ;  though,  with  this  exoeptico, 
it  be  entirely  for  conveyancing.  So,  where  one  of  the  charges  was  for  driw^ 
ing  and  engrossing  an  affidavit  of  debt,  in  order  to  hold  a  party  to  Isi], 
which  appeared  to  have  been  sworn,  the  court  of  King's  Bench  held  this 
to  be  a  charge  for  business  done  in  court,  which  made  the  Inll  taxable*. 
And  a  charge  in  an  attorney's  bill,  for  attending  at  a  lock  up  house,  and 
obtaining  the  defendant's  release,  and  filling  up  a  bail  bond,  will  rtuia 
the  bill  subject  to  taxation  '.     But  a  charge  for  preparing  an  affidavit  of 
the  petitioning  creditor's  debt  and  bond  to  the  Chancellor,  in  order  to  ob« 
tain  a  commission  of  bankruptcy,  was  h(^den  not  to  be  a  taxable  Uem 
within  the  statute,  as  being  a  charge  at  law  or  in  equity,  the  affidavit  not 
having  been  sworn,  nor  a  commission  issued «.     So,  charges  for  seardiing 
to  see  whether  satisfaction  of  a  judgment  was  entered,  or  whether  an  inne 
was  entered  and  docketed,  will  not  constitute  taxable  iienu  in  an  attorney's 
bill,  so  as  to  make  it  necessary  to  deliver  it  signed  before  action  brooght^ 
And  where  an  attorney  had  paid  money,  in  consequence  of  his  undertaking 
to  pay  the  debt  and  costs,  this  was  h(^den  not  to  be  a  dithursemaU  by  him 
as  an  attorney,  within  the  meaning  of  the  statute  *. 

It  has  been  made  a  question,  whether  an  attorney  may  recover  fxf 
charges  or  disbursements  not  taxable,  when  part  of  his  demand  is  for  bosi- 
ness  done  in  court ;  and  the  distinction  that  has  been  taken  is,  that  be 
may,  where  he  has  delivered  no  bill  at  all  ^;  but  that  where  he  has  deli- 
vered a  bill  irregularly,  he  cannot  ^  And  accordingly,  in  a  modem  case* 
an  attorney  not  having  delivered  any  bill  to  his  client  before  action  brought* 


'  M.  12  Geo.  II.  Anon.  K.  B.  Baraet, 
41,  8.  C.  P.  and  see  BuL  iVL  iVi.  Ii5. 

^  6  Durnf.  &  East,  646.  and  see  Peake's 
Cas.  M.  Pru  138.  8  Esp.  Rep.  149.  2  Bos. 
&  Pul.  843.  1  Campb.  437.  3  Bro.  Chan. 
Cas.  233.  1  Ry.  &  Mo.  284.  2  Car.  &  P. 
71,  2.  S.  C. 

^  4  Campb.  68.  2  Stark.  M.  Pru  638.  3 
Bam.  &  Cres.  167.  4  DowL  &  RyL  736. 
S.  a  accord,  but  see  3  Bam.  &  Aid.  488, 9. 
where  the  propriety  of  this  decision  was  ques- 
tioned. 

^  I  New  Rep.C.P.  266.  4  Cwopb.  69.  n. 


*  6  Duraf.  &  East,  646. 
f  6  Bam.  &  Cres.  86. 
>  3  Bam.  &  Aid.  486. 
>"  2  Car.  &  P.  46.     1  Ry.  &  Mo.  S6i 
S.C. 

)  6  Taunt.  196.  1  Marsh.  639.  &  C 
k  Peake*s  Cas.  Al.  PW.  1  Ed.  102.  SBts. 

&  Pul  346.  11  East,  286.  but  fee  3  EiP' 
Rep.  149.  1  Campb.  437. 

I  6  Dumf.  &  East,  646.  %  Bob  &  M 
343.  1  Campb.  439.  n. 

"  11  East,  286. 
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but  having  afterwards  delivered  a  bill  of  particulars  nndet  a  jadge's  ordef/ 
W9B  held  to  be  entitled  to  recover  charges  for  money  paid  for  his  client's 
iise^  having  no  reference  to  his  business  of  an  attorney^  although  other  items 
in  the  bill  of  particulars  were  taxable.  An  attorney  having  delivered  two 
wparate  bills,  one  of  which  was  for  fees  and  disbursements  in  causes,  and 
the  other  for  making  conveyances,  a  rule  was  made^  in  the  King's  Bencb^ 
for  taxing  both  *•  And  so,  where  it  was  moved  that  the  master  might  be 
iirected  to  tax  those  articles  in  an  attorney's  bill  which  related  to  convey* 
incing  and  parliamentary  business,  the  rest  being  for  management  of  causes 
in  the  court  of  King's  Bench,  Lord  Mansfield  said,  ^'  there  was  no  doubt 
tiut  the  master  might  tax  the  whole ;  that  he  recollected  a  case,  where  the 
fees  paid  to  a  proctor,  for  business  done  in  the  ecclesiastical  court,  made 
part  of  the  bill ;  and  it  was  determined,  that  as  the  whole  bill  had  been 
referred  to  the  master,  he  might  tax  that  part  of  it^"  So,  where  an  at- 
torney had  delivered  three  several  bills,  one  for  business  done  as  an  attor- 
ney, another  as  agent,  and  a  third  for  fees  due  to  him  as  steward  of  a 
manor,  for  admittances  and  heading  courts,  the  court  held,  that  the  taxable 
'UeMu  in  the  bill,  for  business  done  as  an  attorney,  would  draw  after  them 
the  fees  due  to  him  as  steward  of  the  manor,  so  as  to  subject  all  the  bills 
to  taxation  ^. 

The  court  of  King's  Bench  will  refer  an  attorney's  bill  to  be  taxed.  For  battocBi 
thoo§^  all  the  business  was  done  at  the  Quarter  Sessions  <*,  or  in  the  insol-  sct^oni/'^ 
?ent  debtors'  court*;  and  in  these  cases,  an  action  cannot  be  maintained 
far  the  amount  of  the  bill,  unless  it  be  signed,  and  delivered  a  month  before 
tlie  bringing  of  the  action  '.    And  a  bill  was  referred  to  be  taxed,  for  busi-  In  court  of 
done  in  a  criminal  suit,  in  the  court  of  Oreat  Sessions  at  Carmarthen: 


md  though  it  was  objected  that  it  would  be  impossible  for  the  master  to 

sx  the  costs  in  fVaUt,  not  knowing  the  practice  there,  yet  the  court  held 

bat  he  could  as  well  tax  these  costs,  as  costs  in  the  spiritual  court ;  and  if 

e  were  at  a  loss,  he  might  call  in  assistance  * •  In  the  Exchequer,  a  crown  In  Ezcboqinr. 

olicitor's  bill  of  costs,  for  business  done  under  an  extent,  is  taxable  ^ :  And 

P,  on  the  taxation  of  his  bill,  a  considerable  sum  be  disallowed,  the  court 

nil  not  only  order  the  costs  of  the  taxation  to  be  paid  to  the  defendant  by 

he  solicitor,  but,  if  he  have  received  the  wh(^e  amount  of  his  bill  by  sums 

«id  him  on  account,  they  will  order  him  to  pay  interest  on  the  balance 

eported  to  be  due  from  him  K   But  the  court  cannot  order  a  solicitor's  bill  In  Houie  of 

>f  costs,  for  business  wholly  done  in  the  House  of  Lords,  in  the  prosecution 

yf  an  a[^>eal,  to  be  referred  for  taxation ;  because  their  officer  has  no  means 

thereby  he  may  be  enabled  to  tax  such  a  bill  ^ :  and  great  difficulty  is  said 

*  &y.  Rep.  2SS,  Sty.  Costs,  SSO.  S.  C.        a  C. 

k  Doug.  199.  m  fiolif.  ^  Lbydr.  2immd^  T.  26  Geo.  III.  K.B. 

*  &  Bun.  &  Aid.  896.     1  DowL  &  RyL      bat  see  S  MeriT.  500.  in  Cbtn. 

Ml.  a  C-  »  Iter  ▼.  Partridge,  T.  66  Geo.  III.  m 

<  4  Durnf.  &  East,  496.  but  tee  m/.  124.  Seac,  8  Pricey  280.    West  on  Extents,  SSO. 

BuBCS^  122.  coiUrtu  &  C. 

*  1  Cir.  &  P.  616.  4  Btrn.  &  Cres.  364.  *  9  Prices  349. 
5  DowL  &  RyL  610.  a  C.  ^4  Price,  279. 

f5Diin[;&Eut,694.  1  Esp.  Rep.  137. 
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to  Iiave  frequiently  oocarred  in  the  House  of  Lords^  in  not  knowing  how 
directly  to  tax  a  solicitor's  bill.  This  however  has  been  done,  under  the 
recognisance ;  and  the  House  has  called  in  the  assistance  of  a  master,  to 
determine  what  the  amount  ought  to  be :  but  that  has  been  considered  only 
as  putting  the  recognisance  in  force,  not  as  a  taxation  independent  of  it, 
by  virtue  of  any  inherent  authority  possessed  by  the  House  *.  For  esta- 
blishing a  taxation  of  costs  on  private  lulls  in  the  House  of  Lords,  it  is 
enacted,  by  the  statute  7  6c  8  Qeo.  IV.  c.  64.  §  1,  2.  that  on  application 
made  to  the  derk  of  the  parliaments,  as  to  the  costs  and  expenses  of  such 
bills,  he  shall  direct  the  same  to  be  taxed,  by  soch  persons  as  he  shall  ap 
point ;  and  in  actions  against  persons  liable  to  pay  the  costs,  the  speaker  s 
certificate  shall  have  the  effect  of  a  warrant  to  confess  judgment.  And 
there  is  a  similar  provision  for  the  taxation  of  costs  on  private  bills,  &e.  in 
the  House  of  Commons,  by  the  statute  6  Qeo.  IV.  c  123.  §  1, 2. 

In  Chancery,  an  order  for  taxing  a  bill  of  costs,  entitled  in  the  cause, 
if  obtained  by  a  party  to  the  cause,  is  regular,  under  the  general  jurisdi^' 
tion ;  but  a  person  not  a  party  to  the  cause  must  apply  ex  parte,  under  the 
statute  2  Geo.  II.  c.  23.  §  23  \    Whether  a  party,  having  obtained  siieb 
an  order  in  a  cause,  may  pursue  it  under  the  statute,  is  questionable;  hot 
if  the  order  be  acted  upon,  the  irregularity  is  waived  \  An  order  has  been 
inade  in  bankruptcy,  for  taxing  a  solicit<»'s  bill,  for  striking  the  do^et, 
and  inrevious  business  relating  to  the  bankruptcy  ^  ;  and  also,  for  bnsinesB 
done  m  bankruptcy  and  otheiwise  ^.     But  it  has  been  decided,  that  •  so- 
licitor's bill  of  fees,  £nr  business  done  for  a  royal  foundation,  the  office  of 
visitor  being  exercised  by  the  Lord  Chancellor,  is  not  within  the  statute 
2  Qeo.  II.  c.  23w  §  23. ;  it  not  being  for  proceedings  in  law  or  equity,  and 
it  is  not  in  the  court  of  Chancery  that  the  king's  visitatorial  power  is  to  be 
exercised,  bat  by  the  Lord  Chancellor  ^    It  has  also  been  decided,  tliat 
the  jurisdietion  of  the  court  of  CSiancery  does  not  extend  to  taxing  a  soli* 
citor^s  bill  of  costs,  for  obtaining  an  act  of  parliament  ^  Where  the  plain- 
tiff was  employed  as  a  solicitor,  to  carry  on  proceedings  in  C^iancery,  after 
¥^ch  the  defendant  married  one  of  the  parties  to  the  suit,  and  eventuaDf 
received  a  proportionate  part  of  the  pn^rty  in  dispute,  in  right  of  U> 
wife,  under  an  order  of  that  court ;  the  court  of  Common  Pleas  held,  tliat 
he  was  liable  to  pay  the  plaintiff  his  proportion  of  his  bill  of  costs,  after 
taxation  fay  the  master,  although  there  had  been  no  retainer  of  the  pkixitif 
by  the  defendant,  and  although  the  bill  had  not  been  delivered  to  the  lat^ 
ter,  but  to  a  co-defendant,  who  had  suffered  judgment  by  de£Eiult  >• 

By  the  statute  6  Geo.  IV.  c.  16.  §  1 4.*^  "  the  petitioning  creditor  or  cre- 
'^  ditors  shall,  at  his  or  their  own  qosts,  sue  forth  and  prosecute  the  com- 
mission,  until  the  chmoe  of  assignees ;  and  the  commissioners  shall,  at 
the  meeting  for  such  choice,  ascertain  such  costs,  and  by  writiiig  uirier 
their  hands  direct  the  assignees,  (who  are  thereby  thereto  required,)  to 


€4 


€( 


•  S  Vcs.  &  Beam.  21. 
^11  Ves.8S8. 

*  6  Vcs.  706. 
^  IS  Ves.  124. 


«  9  Ves.  547. 

fS  Ves.  ft  Beam.  21. 

«  7  Moore,  467. 

>*  And  sec  stat  5  Geo.  IL  c.  ao.  $  i^  !<•' 
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^'  leimbiurse  such  petitioning  creditor  or  creditors  sadi  oosts>  oat  of  the  first 
'^  money  thst  shall  be  got  under  the  commission ;  and  all  bills  of  fees  or 
^'  disbursements  <^  any  solicitor  or  attorney  employed  under  any  commis-* 
^^  aioKij  for  business  done  after  the  choice  of  assignees^  shall  be  settled  by 
^'  ike  commissioners^  except  that  so  much  of  such  bills  as  contain  any 
*'  dbarge  respecting  any  action  at  law  or  suit  in  equity>  shall  be  settled 
''  l»y  the  proper  <^oer  <^  the  court  in  which  such  business  shall  have  been 
^'  tnmsaeted ;  and  the  same^  so  settled^  shall  be  paid  by  the  assignees  to 
^^  such  solicitor  or  attorney:  Provided^  that  any  creditor  who  shall  haye 
^'  proved  to  the  amount  of  twenty  pounds  or  upwards^  if  he  be  dissatisfied 
'^  with  such  settlement  by  the  commissioners^  may  have  any  such  costs  and 
'^  bills  settled  by  a  master  in  Chancery;  who  shall  receive  for  such  settle- 
'^  ment>  and  the  certificate  thereof,  twenty  shillingSj  and  no  more.''  The 
farmer  part  of  this  clause  appears  to  have  been  taken  firom  the  statute  5 
Geo.  II.  c  30.  (  25.  upon  which  it  has  been  hdden,  that  the  petitioning 
creditor  is  liable  to  the  solicitor^  for  the  expense  of  conducting  the  commis- 
wsa,  up  to  the  choice  of  assignees  *.  But,  as  between  the  solicitor  and 
messenger,  there  is  no  implied  contract  on  the  part  of  the  former,  to  pay 
him  his  expenses  ^.  The  solicitor  is  an  agent  merely,  and  is  not  to  be  re« 
garded  as  a  principal,  as  respects  the  messenger ;  and  although  he  make 
himself  responsible  to  the  messenger,  the  petitioning  creditor  will  not 
therefore  be  exonerated,  without  the  express  consent  of  the  messenger  to 
discharge  him  ^.  And  the  messenger  under  a  commission  of  bankrupt,  may 
reoorer  from  the  petitioning  creditor,  his  fees  for  his  services  before  the 
party  be  declared  a  bankrupt;  although  the  party  was  duly  declared  a 
bankrupt,  and  the  messenger's  bill  ordered  by  the  commissioners  to  be  paid 
by  the  assignee  out  of  the  estate  ^.  The  latter  part  of  the  above  clause  of 
the  statute  6  Geo.  IV.  c  16.  §  14.  appears  to  have  been  taken  firom  the 
itatute  5  Qeo.  II.  c.  30.  §  47*  upon  which  it  has  been  determined,  that 
the  bill  of  costs  of  a  solicitor,  under  a  commission  of  bankruptcy,  is  tax- 
lUe,  though  approved  by  the  commissioners,  and  stated  and  allowed  in  the 
leoonnts  of  the  assignees^  And  an  attorney's  bill,  for  obtaining  a  bank- 
rupt's certificate,  must  be  signed  and  delivered  a  month  before  he  can  sue 
thereoa'.  But  an  action  may  be  maintained  by  a  solicitor  against  an  as- 
s^peOj  for  business  done  under  a  onnmission  of  bankrupt,  one  month  after 
be  has  delivered  a  copy  of  his  bill,  althou^  it  has  not  been  taxed  by  a 
master  in  Chancery  '. 

The  statute  2  Geo.  II.  c.  23.  §  23.  does  not,  we  have  seen^  extend  ''  to  Agent's  bill 
any  bill  of  fees,  &c  due  firom  any  attorney  or  solicitor,  to  any  other  attor- 

*  1  RoM^  440.  ana  tee  Holt  iVi.  iVi.  246,  S47.lrtna«tf. 

370.   5  MoQiei  800.  2  Brod.  &  Bing.  457.  <i «  Cur.  ft  P.  ISS. 

&  a  3  B«ni.  &  Ores.  48.  4  DowL  &  Byl.  *  3  Madd.  Rep.  49. 

Cil.  a  C.  '8  IWint  381.  1  BoMb  119.  S.  a 

^  Holt  Ai.  IVi  847.  m  nolii.  tnd  Ke  8  «  I  Stark.  iVi.  PK.  878.  and  see  8  Cvopb, 

Msnk  &  Sa  438.    8  Car.  &  P.  184.    6  878.  8  Staik.  NuPfLb9.  3  Bam.  &  Aid, 

Bam.  &  Ores.  330.  8  DowL  k  RyL  68.&C.  486.  An»e^  388. 

^  Holt  Ai.iVj.376.    And  for  the  mes-  ^  .<fiilf,387»8.  andseeDkk.)18.  1  Cox, 

the  assignees^  see  id,  40.  in  Chan. 
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meif  or  solicitor^  or  derk  in  court;  but  every  such  attorney^  tolicitor  or 
clerk  in  courts  may  use  such  remedies,  for  the  recovery  of  his  fees,  ke. 
against  such  oth^  attorney  or  solicitor,  as  he  might  have  done  before  the 
making  of  the  said  act."    And  there  is  a  case  in  Wilson's  Reports  *,  where 
a  judge  of  the  King's  Bench  having  made  an  order  to  refer  an  agents  bill 
to  be  taxed,  and  the  master  not  having  obeyed  it,  the  court  was  applied  to, 
and  held  that  the  order  was  irregular ;  the  master  declaring,  that  he  had 
never  taxed  a  bill  for  agency.   It  is  now  the  uniform  practice,  however,  of 
all  the  courts  **,  to  refer  an  agent's  bill  to  be  taxed,  on  the  application  of 
his  employer,  and  upon  his  bringing  into  court  the  sum  claimed  by  the 
plaintiff.    But  the  bill  of  an  agent  to  the  attorney  employed  by  the  partj, 
in  respect  of  whose  business  the  agency  charges  have  been  incurred^  cannot 
be  taxed,  on  the  application  of  the  client  ^.    It  is  not  necessary  that  an 
agent*s  bill  should  be  signed  or  delivered,  before  the  commencement  of  an 
action  \    And  where  business  has  been  done  by  an  attorney,  for  a  client 
who  afterwards  becomes  himself  an  attorney,  the  former  need  not  detircr 
a  bill  signed,  in  order  to  recover  his  costs  ^ 
Bin  due  to  ex».     .  It  is  not  necessary  for  the  executor  or  administrator  of  an  attorney  to 
^JJ^[|^*^  deliver  a  bill  of  costs,  for  business  done  by  his  testator  or  intestate,  belbn 

the  commencement  of  an  action  ';  the  statute  2  Oeo.  II.  c.  23.  §  23.  being 
confined  to  actions  brought  by  the  attorney  himself,  and  not  extending  to 
his  personal  representatives :  But  such  a  bill  may  be  referred  to  be  taxed» 
on  the  defendant's  undertaking  to  pay  what  is  due  * •  An  attorney  deli- 
vered his  bill,  and  after  his  death  application  was  made  to  tax  it,  and 
above  a  sixth  part  was  taken  off  ;*  it  was  moved  that  the  executrix  mi^ 
pay  the  costs;  but  the  court  of  King's  Bench  held  that  she  should  not: 
for  the  words  of  the  act,  2  Geo.  II.  c.  23.  §  23.  impose  them  upon  the  at- 
torney or  solicitor  only,  and  the  executrix  is  not  to  blame,  if  she  stand 
upon  his  bill,  or  make  out  one  from  his  books  K 

Before  an  attorney's  bill  has  been  settled  and  paid,  it  may  be  taxed  as 
a  matter  of  course,  at  any  distance  of  time '.  But  after  it  has  been  set- 
tled and  paid,  and  the  payment  has  been  long  acquiesced  under,  the  coorts 
will  not  refer  it  to  be  taxed  as  a  matter  of  course;  nor,  as  it  seems,  unkn 
a  gross  error  or  imposition  be  pointed  out^  So,  where  a  bond  had  been 
given  for  the  debt  five  years  before,  and  the  vouchers  had  been  delivered 
up,  the  court  of  Common  Pleas  would  not  refer  the  bill  to  be  taxed ;  say- 
ing, an  attorney  at  this  rate  could  never  be  safe '.    But  though  an  attor- 


Tazation  before^ 
or  after  KtUe- 
nwnt  of  bilL 


*  1  Will.  266. 

^  Doug.  109,  800.  and  the  cases  there 
cited,  m  noiit,  Groome  ▼.  ^mondtt  £.  85 
Geo.  III.  K.  B.  and  see  Dick.  285.  in  Chan. 

*  8  Price,  677. 

'  Doug.  199.  m  notis.  Peake*t  Cas.  Ni. 
Pru  8  Ed.  1,  2.  and  see  the  case  of  Jone^ 
omej  jr.  ▼.  Prioet  id.  2.  (a).  I  Esp.  Rep.  221. 

*  1  Esp.  Rep.  420.  2  H.  Bhc  569.  S.  C 
'  1  Barnard.  K.  B.  488.  Andr»276.  Ou. 

Pr.  a  P.  58.  1  Car.  &  P.  8. 


>  1  Salk.  69.  2  Str.  1056.  8tsy.  Costs, 
824^5.  4  Taunt  724.  but  see  Cas.  Pr.C  P. 
58.  Barnes,  119.  122.  coninu 

^  2  Str.  1056.  Say.  Costs,  827. 

i  Per  Cur.  T.  84  Geo.  III.  K.  B. 

k  Say.  Costs,  828.  Doug.  199.  and  see 
14  Ves.  262.  1  Ves.  &  Beam.  126.'  8  Vei. 
&  Beam.  174,  5.  in  Chan.  7  Moora^  406.  6 
DowL&RyL889. 

1  Cas.  Pr.  C.  P.  109.  Pr.  R«g.  87.  S.  C 
but  sec  1  Barnard.  K.  B.  144^  ^ 
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neyn  bill  has  been  settled  and  paid«  yet  the  courts,  under  special  circum* 
Jiamces,  will  refer  it  to  be  taxed;  for  the  client  may  by  affidavit  shew  that 
the  business  charged  was  never  performed^  or  that  the  charges  are  fraudu- 
lent :  and  where  that  is  the  case^  neither  payment^  nor  a  release,  nor  a 
judgment  for  the  money  due,  will  preclude  the  court  from  having  the  bill 
taxed  *.  But  overcharges  alone,  without  circumstances  shewing  fraud,  do 
not  seem  to  be  sufficient  ^  An  attorney's  bill  may  also  be  taxed,  though 
there  was  a  special  agreement,  between  the  attorney  and  his  client,  that 
the  former  should  be  paid  for  his  time,  at  a  certain  rate  by  the  day,  be- 
sides his  expenses^ :  or  though  he  has  obtained  a  warrant  of  attorney  £nmi 
his  client,  for  confessing  judgment  for  the  monev  due  upon  his  bill,  and 
has  entered  up  judgment  thereupon  ^.  But  the  plaintiff,  having  paid  to 
an  attorney  the  amount  of  his  biU,  cannot,  after  a  reduction  of  the  bill  by 
taxation,  maintain  an  action  for  the  difference  ^  And  when  a  rule  has 
been  served  for  taxing  an  attorney's  bill,  the  court  of  King's  Bench  will 
not  grant  an  attachment  against  the  attorney,  for  not  paying  the  balance 
due  to  his  client,  until  the  costs  have  been  taxed,  though  the  balance  is 
admitted,  and  it  has  been  agreed  to  dispense  with  the  taxation  ^. 

Where  an  action  is  brought  on  an  attorney's  bill,  the  court  will  order  it  After  aetkm 
to  be  taxed,  at  any  time  before  trial,  though  after  plea  pleaded,  and  issue  ^^  ^ 
joined  s.     But  it  is  a  general  rule,  that  an  attorney's  biU  cannot  be  taxed.  Not  aDowed,  at 
at  the  trial  of  an  action  brought  upon  it  ^ ;  nor  after  judgment  by  de&ult,  ^^    ^ 
and  a  writ  of  inquiry  executed ' :  for  if  the  business  was  really  done, 
(which  must  be  proved  at  the  trial,)  the  delay  of  the  defendant  for  more 
than  a  month,  in  objecting  to  the  quanhtm,  is  an  admission  that  he  thinks 
it  to  be  reasonable.    In  a  modem  case  however,  an  attorney's  bill  was  re- 
ferred to  the  master  for  taxation,  after  an  action  had  been  brought  upon 
it  and  a  verdict  recovered,  on  a  suggestion  that  some  of  the  items  in  the 
faOl  would  not  have  been  allowed  by  the  master,  had  it  been  originally  re- 
ferred to  him  for  taxation ;  but  upon  the  terms  of  the  defendant  paying 
the  costs  of  the  application,  and  of  the  taxation,  with  the  costs  of  the 
csoae  as  between  attorney  and  client,  the  plaintiff  being  at  liberty  to  take 
out  the  money  forthwith,  which  had  been  paid  into  court  ^. 

The  statute  2  Oeo.  II.  c  23.  §  23.  only  requires  the  delivery  of  a  bill,  DdiTery  of  biD 
for  the  bringing  of  an  action ;  and  therefore,  though  an  attorney  cannot  ^,  ^tdoK?«C 
bring  an  action  on  his  bill,  till  it  has  been  delivered  a  month,  that  cir- 
cumstance is  not  necessary  to  enable  him  to  set  it  off*    But  he  must  not 
produce  it  at  the  trial  by  surprise :  It  is  sufficient  in  such  case,  to  deliver 

■  Ssy.  CoMs,  S23.   Doug.  199.  S.  P.  tod  *  8  Surk.  At.  iVi  85. 

•ee  8  Atk.  895.  Dick.  403.  14  Ves.  868.  S  '  8  Chit.  Rep.  66. 

MeriT.885.    Buck,  lll.in  Chin.    5  Friccb  <  Jler  Ctir.  T.  81  Geo.  IIL  K.  B. 

i^mSeac.  ^  Doug.  199.  and  teeS  Boe.  &  PuL887« 

^  14  Ves.  868.  S  Ves.  &  Betm.  174.  and  7  Price,  834.  8  Chit  Rep.  65.  1  Car.  &  P. 

see  1  Anstr.  186.  687. 

*  Say.  Cost%  381.  and  see  4  Bro.  Chan.  '  Barnes,  184. 

Cas.  350.  twt  see  8  Barnard.  K.  B.  164.  ^8  Chiu  Rep.  63.  and  ice  3  DewL  & 

coRlra.  ByltSS. 

'  S^.  Costs,  388. 


334  OP  TAXING   AN 

the  bill  time  enough  for  the  plaintiff  to  have  it  taxed  before  the  trial*. 
How  far  con-  The  delivery  of  a  fbnner  bill  is  conclusive  evidence  against  an  increase  of 
furtiber  c^stL    charge  in  a  subsequent  bill^  on  any  of  the  items  contained  in  it^  and  strong 

presumptive  evidence  against  any  additional  items;  but  if  there  were  any 
Mistake  in.         real  errors  or  omissions  in  the  former  biU^  they  may  be  rectified  \    And  a 

mistake  in  the  date  of  items  in  an  attorney's  bill,  which  does  not  mislead, 
Arrest  on,  after    will  not  vitiate  the  delivery  <^.     If  a  defendant  be  arrested  by  an  attonwj 

signSlbiU. ""*     ^^  ^®^'  *^'  *  ^^  ^^  ^^****  ^^  ^'^  delivered  to  him,  without  being 

signed,  he  cannot  be  discharged  out  of  custody  on  entering  a  common  q)- 
pearanoe,  in  the  Common  Pleas ;  as  the  want  of  such  signatnre  will  be  a 
defence  to  the  action,  on*9>roducing  the  bill  at  the  trial  ^. 

When,  to  whom,       The  statute  requires  the  bill  to  be  delivered  one  month  or  more  before 

▼ered.         ~      ^^  commencement  of  the  action ;  which  is  construed  to  be  a  lunar  month '. 

And  where  a  bill  of  costs  is  delivered  to  the  party,  it  must  be  left  with 
him,  and  not  taken  back  again  '.  When  two  persons  are  liable  to  m  at^ 
tomey,  for  business  done  on  their  jdnt  retainer,  it  is  sufficient  for  him  t» 
deliver  a  copy  of  his  bill  to  one  of  them,  from  whom  he  received  hia  in- 
structions, and  to  whom  the  management  of  the  business  was  left  by  the 
other  s :  but  it  seems,  that  the  delivery  of  a  copy  of  the  bill  in  such  case, 
to  the  one  who  did  not  intermeddle,  would  not  be  sufficient ;  for  he  eaiH 
not  be  ccmsidered  as  having  authority  to  receive  it  for  both,  nor  k  he 
likely  to  know  what  foundation  there  is  for  the  charges  in  the  bill  \  And 
where  a  party  in  a  cause  having  changed  his  attorney  in  the  progreas  of 
it,  a  judge^s  order  was  afterwards  obtained  by  the  second  attorney,  for  the 
delivery  of  a  bill  signed  by  the  first,  of  his  fees  and  disbursements,  whid 
delivery  was  accordingly  made  to  the  second  attorney,  this  was  holden,bf 
a  majority  of  the  judges  of  the  King's  Bench,  to  be  a  sufficient  delivery  of 
the  bill,  to  the  party  to  be  charged  therewith,  within  the  words  and  mean- 
ing of  the  statute,  so  as  to  enable  the  first  attorney  to  bring  *h»  aetx» 
against  the  client,  for  the  amount  of  such  bill  K  So,  the  delivery  of  a  hfll 
to  the  attorney  of  the  party  to  be  charged,  is  deemed  sufficient,  if  the 
party  himself  attend  the  taxation,  or  the  IhII  be  shewn  to  have  come  to 
his  hands  K  If  the  bill  be  not  delivered  to  the  party,  it  must  be  left  ftr 
him  at  his  dwelling  house,  or  last  place  of  abode ;  leaving  it  at  the  compt- 
ing  house  not  being  deemed  sufficient '. 

Evidence  in  tc-        In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evidence  i 

judge's  <nrder  to  tax  the  bill,  the  defendant's  undertaking  to  pay  what 
should  ajqpear  to  be  due,  and  the  master's  allocatur  thereupon  *  ;  and  A^- 
defendant  will  not  be  permitted  to  question  the  reasonableness  of  the 

'  Doug.  199.  in  notis,    Martin  ^  jrife,  ^  2  Campb.  277.  and  see  1  CanqiK  «7. 

admimstratriw,  ▼,   Winder,  one,  jtr.  E.  23  2  Dowl.  &  Ryl.  461. 

Geo.  III.  K.  R  there  cited.     1  Esp.  Rep.  >»  2  Campb.  277. 

*iO.  S.  P.  »  12  East,  872. 

»»  1  Bos.  &  PuL  49.  k  1  Gow,  71. 

**  4  Taunt.  806.  «  2  Bos.  &  Pul.  S4S.  bnt  aee  1  Staik.  Ki* 

*  4  Mooiv,  4^  PrL  824,  \  G<w,  78.  n. 

•  5  Esp.  Rep.  168.  «  2  Campb.  496. 
'  1  H.  Blac.  890. 
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iems  before  a  jury*.  In  such  an  action,  the  nUi  prius  record  is  good 
nimd  facie  evidence,  to  shew  that  the  action  was  not  commenced  till  the 
ixpiration  of  a  month  after  the  delivery  of  the  bill  \  And  where  it  is 
naterial  for  the  defendant  to  shew  that  the  action  was  commenced  earlier 
han  it  appears  to  have  been  by  the  mit  prim  record,  the  dedaration  de- 
ivered  by  the  plaintiff  is  admissible  evidence  ^  When  an  attorney  has 
■egolarly  delivered  a  bill  signed,  lie  may  give  a  copy  of  it  in  evidence, 
rithout  proof  of  notice  to  produce  the  original  ^.  It  may  indeed  be  in« 
*erred  from  one  case  *,  that  unless  a  duplicate  of  the  bill  be  kept,  the 
klaintiff  cannot  give  parol  evidence  of  its  contents,  without  a  notice  to 
miduce  it :  But  in  a  subsequent  case  it  was  decided,  that  a  copy  of  an 
ittomey'fl  bill,  not  signed  by  the  attorney,  the  original  of  which,  duly 
agned,  has  been  delivered  to  the  defendant,  is  admissible  in  evidence^ 
nrithout  pnx^  of  notice  to  produce  the  original  ^ 

If  an  attorney  refuse  to  deliver  a  signed  bill  to  his  dient,  the  latter  may   Ddivery  oC 
wmpel  him,  by  taking  out  a  summons  before  a  judge,  entitled  in  one  of  /*^^™P**'«^ 
die  causes  in  which  he  was  concerned ;  and,  in  the  King's  Bench,  if  the 
itlomeyj  on  being  served  therewith,  do  not  attend,  an  order  will  be  made 
Gmt  delivering  it  within  a  reasonable  time.    In  the  Common  Pleas,  three  In  C.  P. 
mmmonses  are  necessary,  in  case  of  non-attendance,  before  an  order  can 
be  obtained  s.  And,  in  either  court,  if  the  attorney  still  neglect  to  deliver 
it,  the  order  should  be  made  li  rule  of  court ;  and  on  personal  service  of 
khe  rule  ^,  and  making  affidavit  thereof^  the  omrt  on  motion  will  grant  aa 
attachment.    The  bill  being  delivered»  a  judge's  sununons  may  be  ob«  Summont  and 
Uined  for  the  attorney  to  shew  cause,  why  it  should  not  be  referred  to  the  ^^  ^^  ^'^^ 
Qiaster  in  the  King's  Bench,  or  one  of  the  pfothonoteries  in  the  Commoo 
Pieas,  to  be  taxed ;  upon  which,  if  the  attorney  aUend,  and  the  judge 
hink  it  reasonable,  he  will  make  an  order  of  course  fur  taxing  it,  on  an 
indertaking  signed  by  the  client  or  his  attorney,  in  the  judge's  book,  to 
mj  what  shall  appear  to  be  due  upon  such  taxation  ^ :  And,  in  the  King's  In  K.  fi. 
Bench,  a  peremptory  order  will  be  made  in  like  manner,  upon  the  first 
numnons,  in  case  of  non-attendance  ^ ;  but,  in  the  Common  Pleas,  if  the  In  C  P. 
ittorAey  do  not  attend,  there  must  be  three  summonses  taken  out,  and  an 
iffidayit  made  of  the  service  and  attendance  thereon,  before  the  judge  will 
make  an  order  ex  parteK      But  in  neither  court  can  the  client  have  a 
mmmoDB  for  delivery  of  the  bill,  and  taxing  it  together  ™.   In  the  £xche«  Rule  for  at- 
quer,  the  rule  for  an  attachment  against  an  attorney,  for  not  delivering  q^  J^yeiy  ol, 
his  bill  of  costs,  is  not  absolute  in  the  first  instance,  but  only  a  rule  am '^ :  in  Exchequer. 

"  Doug.  199.  JrUe,  SSS.  XIV.  §  31,  S. 

^  1  Bob.  &  PuL  063.  ^  8  CbiL  Rep.  66. 

'  2  Campb,  497.  n.  >  For  th«  fqrm  of  an  undertaking  to  pay 

^  a  Bofc  &  PuL  987.    3  Esp.  R«p.  167.  an  attomey*8  biU  on  taxation,  in  the  Ex- 

a  a  IVake*t  Evid.  d  Ed.  lOi.  S61.  AntCt  chequer,  see  Append.  Chap.  XIV.  §  S3. 

36.  k  Imp.  K.  B.  10  Ed.  506. 

*  2  Campb.  110.  >  Imp,  C.  P.  7  Ed.  656,  7. 

'  6  Bam.  &  Cres.  394,  and  see  7  Moprc,  ""  Imp.  K.  B.  10  Ed.  606.  Barnes,  186. 

112.  3  Brod.  4  Bing.  t88.  &  C  '^  11  Pricey  693. 

*  Imp.  C  P.  7  Ed.  556.   Append.  Chap. 
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find  where  it  appeared^  on  shewing  cause,  that  the  bill  had  been  de* 
livered  since  the  rule  was  served,  and  illness  was  assigned  in  the  affidavit, 
as  the  cause  of  not  obeying  the  order,  the  rule  was  discharged,  without 
costs*. 

Appointment  When  the  order  is  made,  a  copy  of  it  should  be  served,  with  the  mas* 

for*  snd  t&zstioii         »  ^  »  •  i  i  ii* 

^  ter  8  or  prothonotary  s  appointment  thereon,  to  tax  the  costs;  and  there  is  a 

rule  in  the  Eling's  Bench  ^,  that  "  on  every  appointment  to  be  made  by  the 
master,  the  party  on  whom  the  same  is  served,  shall  attend  such  appoint- 
ment, without  waiting  for  a  second ;  or  in  de&ult  thereof,  the  master  shall 
proceed  ex  parte,  on  the  first  appointment."    But,  in  the  Common  Plea?, 
it  is  said  there  must  be  three  appointments,  in  case  of  non-attendance,  be- 
fore the  prothonotary  can  proceed  ex  parte  ^.    And  that  court  will  not 
stay  proceedings,  in  an  action  on  an  attorney's  bill,  brought  subsequent  ta 
the  order  of  the  judge  of  another  court  for  its  taxation,  but  previous  to  its 
being  taxed  ^ :  Nor  will  they  require  the  attendance  of  a  third  person  be- 
fore the  prothonotary,  on  the  taxation  of  a  bill  of  costs^  which  had  been 
referred  to  him  in  aid  of  a  master  in  Chancery,  to  whom  the  reference  hid 
been  previously  made  ^    And  where,  more  than  one  sixth  part  of  an  tl- 
tomey's  bill  having  been  taken  off  on  taxation,  the  defendant  presented  a 
petition  to  the  Vice  Chancellor,  to  allow  the  costs  of  taxation,  and,  pend- 
ing this  proceeding,  the  attorney  brought  his  action  for  the  residue  of  hv 
bill,  the  court  of  King's  Bench  held,  that  the  action  was  well  brou^t; 
the  statute  2  G^  II.  c  23.  §  23.  having  only  prohibited  an  action  beu^ 
brought  pending  the  reference  and  taxation  ^, 
Coflts  of  taza-         If  a  sixth  part  of  the  bill  be  taken  off,  the  attorney  is  to  pay  the  oostv 

of  taxation ;  but  if  less,  the  costs  are  in  the  discretion  of  the  court  ^.    Id 
the  exercise  of  this  discretion. however,  the  courts  are  governed  by  the 
^  statute :  and  accordingly,  the  costs  of  taxation  have  been  always  recipro- 

cally given  to  the  dient  or  attorney,  as  a  sixth  part  has,  or  has  not  been 
taken  off  ^.  But,  in  the  Common  Pleas,  an  attorney  is  not  liable  to  pay 
the  costs  of  taxing  his  bill,  where  the  deduction  of  one  sixth  is  occasioned, 
not  by  the  particular  items  being  taxed,  but  by  a  whole  branch  of  it  beii^ 
disallowed  K  And  where  an  attorney  is  entitled  to  the  costs  oocasionid 
by  the  taxation  of  his  bill,  he  ought  to  apply  for  them  at  the  time ;  and 
cannot  recover  them  by  motion,  after  making  a  subsequent  settlement  K 
If  a  client,  in  the  course  of  a  cause,  advance  money  to  his  attmrnej,  for 
specific  disbursements  in  the  cause,  those  disbursements  must  nevertheleBt 
be  included  in  the  bill  of  costs :  Therefore,  where  a  sum  was  deducted 

*  11  Pricey  59a.  ^  5  Barn.  &  Ores.  760.    8  DowL  &  RyL 
I*  R.  H.  32  Geo.  IIL  K.  B.   4  Durnt  &      589.  S.  C.  K.  B.    Cas.  Pr.  C.  P.  78.    Pir. 

East,  580.  Reg.Se.  Banes,  118.  S.  C.  Id,  147, 8.  C 

«  Imp.  C  P.  7  Ed.  557.  P.  1  M'Cld.  &  Y.S54.Excfaeq.  aadsee  14 

^  1  Bok  &  Pul.  865.  Ves.  154.    8  Ves.  &  Beam.  141.    2  Madd. 

*  8  Taunt.  670.  S  Moore^  S.  S.  C  Rep.  829.  Buck^  129.  in  Chin. 
■f  2  Barn.  &  AU.  745.  >  2  H.  Kac  857. 

>  See  the  statute^  anUi  927,  and  Did.         ^  I  Bmg.  207.  8  Moore^  40.  &  C 
822.111  Chan. 
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upon  taxation,  less  than  one  sixth  of  the  amount  of  the  bill  delivered^  in- 
duing those  diabnnements,  the  court  of  Common  Pleas  ordered  the 
client  to  pay  the  costs  of  the  taxation  *.  And  in  that  courts  where  an  or« 
der  is  obtained  for  taxing  an  attorney's  bill>  and  delivering  up  all  papers^ 
&C.  upon  the  back  of  which  the  prothonotary^  according  to  the  usual 
practice,  indorses  his  allocatur,  the  attorney  is  entitled  in  the  first  in- 
stance to  the  possession  of  it,  for  the  purpose  of  enforcing  payment  of  his 
biU». 

To  assist  the  attorney  in  recovering  his  costs,  he  has  a  lien  for  the  Lien  of  ittor- 
amount  of  his  bill,  upon  the  deeds,  papers  and  writings  of  his  client,  which  ^'  ^"  "* 
come  to  his  hands  in  the  course  of  his  professional  employment ;  and  until 
his  lull  be  paid,  the  court  will  not  order  them  to  be  delivered  up  ^ :  nor 
can  an  action  of  trover  or  detinue  be  maintained  for  them.  Therefore, 
where  A.  gave  his  attorney  a  specific  sum,  for  the  purpose  of  satisfying  a 
debty  for  which  an  execution  had  issued  against  his  goods,  at  the  suit  of 
B.,  and  the  attorney  paid  the  money  to  B.,  who  thereupon  delivered  to 
him  a  lease  which  had  been  deposited  by  A.  with  B.  as  a  security  for  the 
debt,  the  court  held,  that  the  attorney  had  a  lien  on  it  for  his  general  ba« 
laaoe  due  from  A. ;  and  that  such  lien  was  not  extinguished,  by  his  hav- 
ing taken  acceptances  from  A.  for  the  amount  of  that  balance,  before  the 
lease  came  to  his  hands,  some  of  those  acceptances  having  been  previously 
dishonoured,  and  ohe  of  them  taken  up  by  the  attorney  ^.  An  attorney 
has  a  lien  upon  papers  belonging  to  a  bankrupt,  not  only  for  his  bill  for 
bofliniess  done,  but  for  the  costs  of  an  action  brought  against  the  bankrupt, 
subsequently  to  the  issuing  of  the  commission,  to  recover  the  amount  of 
his  bill*.  And  an  agent  for  an  attorney  dying  intestate  and  insolvent, 
pending  a  suit  wherein  he  was  plaintiff,  has  a  lien  for  his  costs  upon  a 
poeiea,  of  which  the  agent  has  obtained  possession  after  the  death  of  the 
intestate  *.  But  the  lien  which  an  attorney  has  on  the  papers  in  his  hands, 
is  only  commensurate  with  the  right  which  the  party  delivering  them  has 
therein :  and  therefore,  where  the  delivery  is  unauthorised,  the  attorney 
cannot  detain  them  s.  And  a  solicitor  has  no  lien  in  equity  against  a  r&« 
mainder-man,  on  deeds  put  into  his  hands  by  tenant  for  life  \ 

An  attorney  has  also  a  lien  on  the  money  recovered  by  his  client,  for  On  lum  rcco- 
his  bill  of  costs '.     If  the  money  come  to  his  hands,  he  may  retain  it  to  ^'^'^     ' 
the  amount  of  his  bill :  he  may  stop  it  tn  transitu,  if  he  can  lay  hold  of  it: 

'  1  Tiunt  536.  but  see  Buck,  189.  in  161,  2.     16  Ves.  258.  275.     18  Ves.  282. 

Chan.  294.  2  Srho.  &  Lef.  279.  as  to  the  lien  of  a 

^  1  Taunt  38.  solicitor  in  equit}',  on  papers  in  his  posses- 

*  1  Lil  P.  R.  142.     3  Durnf.  Sc  East,  sion.  AfUe,  87. 

275.  '  3  Atk.  720.   4  Durnf.  &  East,  124.  and 

*  1  MatOe  &  Sel.  535.  see  2  P.  Wms.  460.  2  Vez.  25.  2  Str.  1 126. 

*  2  Bam.  &  Cres.  616.  4  DowL  &  Ryl.       3  Bur.  1313.    8  Moore,  229.    1  Bing.  277. 
125.  S.  C.  S.  C.  as  to  the  lien  of  officerg  of  the  court, 

'  6  DowL  &  RyL  884.  and.  their  remedy  for  the  recovery  of  their 

«  4  Taunt.  807.  fees. 

^  f  Scho.  &  Lef.  279.  and  see  13  Vet. 
TOL.  I.  Z 
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If  he  apply  to  the  courts  they  will  prevent  its  being  paid  onrer^  tOl  bb  de^ 
mand  be  satisfied  ^  And  Lord  Mansfield  declared  he  was  inclined  to  g» 
5(till  further ;  and  to  hold^  that  if  the  attorney  give  notice  to  the  defieid- 
ant,  not  to  pay  the  money  recovered  by  his  cHcnt,  till  his  bill  be  satiiM, 
a  payment  by  the  defendant^  after  such  notice^  would  be  in  hisownwmig^ 
and  like  paying  a  debt  which  has  been  assigned  afW  notice  ^.  Aeeori- 
ingly  it  has  been  holden^  that  if  the  defendant's  attorney  pay  to  the  pisah 
tiff  the  debt  and  costs  recovered,  after  notice  irom  the  plaintiff's  attoncy 
not  to  do  so,  till  his  bill  has  been  first  satisfied,  the  foimer  is  liaUe  topj 
over  again  to  the  latter,  the  amount  of  his  lien  on  such  debt  and  corti  rf 
the  suit  ^.  An  attorney  has  also  a  lien  upon  a  sum  awarded  in  lavnr  if 
his  client,  as  well  as  if  recovered  by  judgment :  and  if,  after  notice  tstk 
defendant,  the  latter  pay  it  over  to  the  plaintiff,  the  plaintiff's  sttsncy 
may  compel  a  repayment  of  it  to  himself;  and  he  will  not  be  pr^ndind 
TJSti€x  of  com-  by  a  collusive  release  from  the  plaintiff  to  the  defendant '.  But  Aft 
promiie,    c.        courts  will  not  go  beyond  these  limits :  and  therefore,  where  the  defaii- 

ant,  not  having  had  any  notice  to  the  contrary,  compromised  the  ddbt  ad 
costs  with  the  plaintiff,  before  his  attorney  had  been  paid^  the  eomt  if 
King's  Bench  would  not  oblige  the  defendant  to  pay  him  ^  In  the  Gm* 
mon  Pleas,  if  the  defendant,  after  action  brought,  pay  the  debt  to  tk 
plaintiff,  without  knowledge  of  the  attorney,  and  without  dischaigiog  tb 
costs,  the  plaintiff  has  a  right  to  proceed  in  the  action  for  the  recovay  d 
them  ^  And  if  a  plaintiff  collude  with  the  defendant's  bail  and  attonieff 
to  deprive  the  plaintiff's  attorney  of  his  costs,  by  settling  the  debt  and  so* 
copting  a  part  payment,  without  the  intervention  of  the  latter,  the  eont 
of  Common  Pleas  will  not  restrain  him  from  proceeding  against  the  fanl 
in  order  to  recover  such  costs  k.  But  where  there  is  no  fraud,  the  pkuB- 
t iff  is  allowed  to  compromise  the  action  with  the  defendant,  in  that  eourt^ 
as  well  as  in  the  King's  Bench,  without  consulting  his  attorney^.  And 
if  the  plaintiff  and  defendant  coUusively  settle  the  debt  and  costs  npon  ai 
execution,  in  order  to  defraud  the  plaintiff's  attorney  of  his  costs,  tiie  let- 
ter cannot  sue  out  a  second  execution  on  the  same  judgment,  to  levy  ka 
costs,  but  must  apply  to  the  court  K  So,  where  the  defendant  had  bees 
diKchargcd  out  of  custody  of  the  sheriff,  with  the  consent  of  the  piaxntif} 
notwithstanding  a  notice  from  the  plaintiff's  attorney  to  the  sheriff's  «^ 
ficor,  not  to  release  the  defendant,  until  the  costs  were  paid,  the  ooart 
held,  that  the  sheriff  was  not  liable  to  pay  those  costs,  nor  bound  to  retain 
the  defendant,  after  the  plaintiff  was  satisfied  ^.  So  where  an  attoraej; 
without  a  regular  authority  from  the  plaintiff,  commenced  an  action  ^ 
replevin,  and  the  plaintiff,  knowing  of  the  proceedings,  suffered  the  cause 

■  Doug.  104.  1  H.  Blac.  122.  f  6  Esp.  Rep.  40.  6  Pricey  15. 

»»  Doug.  238.  «  2  New  Rep.  C.  P.  99. 

'  6  Durnf.  &  East,  361.  »»  1  Taunt  341. 

^  1  East,  464.  and  see  2  Rose,  237.  1  *  6  Taunt  429.  1  Marsh.  113.  &  C 

Madd.  Rep.  49.  in  Chan.  k  2  Barn.  &  Aid.  408.  1  Chit  Rqk  «4I« 

•  Doug.  23fi.  S.  C 
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tm  hfi  ourried  down  to  trials  but  afterwards,  concerting  with  the  defendant, 
up  aatisflBU^on  on  the  record,  without  securing  the  attorney  his 

;  the  court  refused  to  vacate  the  entry  of  satis^tion  *.  And  where 
lii^  pbiintitf 's  attorney  was  indebted  to  the  plaintiff,  in  a  greater  sum  than 
|j||9  amoimt  of  the  attorney's  costs  in  the  cause,  the  court  of  Common  Pleas 
lield  that  the  agent,  to  whom  the  plaintiff's  attorney  was  indebted  on  a 
gtneral  account,  in  a  sum  greater  than  the  amount  of  such  costs,  could 
Mt,  as  against  the  plaintiff,  retain  out  of  the  sum  recovered  by  the  latter, 
move  than  the  charge  for  agency  in  that  particular  cause  ^  As  a  further  Further  security 
MG&rity  to  the  attorney,  he  cannot  be  changed  by  his  client,  without  leave  ***  •'^"'«y« 
«f  the  court,  or  order  of  a  judge,  on  payment  of  his  bill,  to  be  taxed  by 
tike  proper  officer  ^ 

la  the  King's  Bench,  when  the  defendant  applies  to  set  off  the  debt  and  Lien,  on  letting 

in  one  action,  against  those  in  another,  the  court  in  general  will  not  ^^  acTin 


it  to  be  done,  until  the  attorney's  bill,  for  business  done  in  the  ^  B* 
wherein  he  was  concerned,  be  first  discharged  ^ :  But  it  is  other-  1°  C-  P- 
in  the  Common  Pleas ;  where  the  attorney's  lien  for  his  costs  is  held 
to  be  subject  to  the  equitable  claims  that  exist  between  the  parties  in  the 
miam  ^  And,  in  the  King's  Bench,  it  has  been  holden,  that  an  attorney 
Ihui  a  lien  on  the  judgment  obtained  by  his  client  against  the  opposite 
psity,  to  the  extent  of  his  costs  of  that  cause  only  ';  and  the  plaintiff,  in 
diat  court,  may  set  off  interlocutory  costs  in  the  same  cause,  payable  by  him 
to  the  defendant,  against  the  debt  and  costs  recovered  by  him  on  the  final 
^nesalt  of  the  cause;  notwithstanding  the  objection  of  the  defendant's  at- 
torney, on  the  ground  of  his  lien,  which  only  attaches  on  the  general  re- 
solt  of  the  costs,  &c.  of  the  caused .  So  where  a  defendant,  being  sued  by 
bill  as  an  attorney  of  that  court,  pleaded  by  an  attorney  or  agent  who  had 
not  filed  any  warrant  to  defend,  and  the  plaintiff,  being  nonsuited,  moved 
to  stay  the  proceedings  in  the  action,  undertaking  to  set  off  the  defend- 
ant's costs  against  a  judgment  debt  due  from  him  to  the  plaintiff,  >  the 
Qsort  held,  that  the  defendant's  attorney  or  agent  had  no  lien  upon  the 
costs,  for  his  own  costs  in  defending  the  suit  \  Where  the  plaintiff,  hav-  AfVer  deith  of 
log  diarged  the  defendant  in  execution,  died,  and  the  defendant's  wife  ^ 
todL  out  administration  to  the  plaintiff,  the  court  of  King's  Bench  ordered 
the  defendant  to  be  discharged  out  of  custody ;  saying,  that  the  plaintiff's 


*  8  Bing.  132. 

0  1  Bing.  20.  7  Moore,  249.  S.  C.  and 
lee  6  Price,  203.  2  Dowl.  &  RyL  6.  6 
DovL  &  RyL  384.  Ante,  97. 

*  1  UL  P.  R.  141.  Doug.  217.  jirUe, 
94. 

'  4  Ditmf:  &  East,  123,  4.  6  Dumf.  & 
Eift,  466.  8  Durnf.  &  East,  70.  1  Maule 
&  SeL  S40.  8  Taunt  526. 

*  2  Blac  Rep.  826.  Say.  Costs,  254.  S. 
C.    1  H.  Blac.  23.  217.    2  H.  Blac.  440. 


687.  2  Bos.  &  Pul.  28.  1  New  Rep.  C.  P. 
22.  4  Taunt  320.  8  Taunt  526.  5  Moore, 
95.  4  Bing.  16.  1  Price,  376.  and  see 
Lee's  Prac.  Die.  1  Ed.  108,  9.  340,  41. 
15  Ves.  72.  539.  2  Ball  &  Beat  34.  in 
Chan. 

'  3  Bam.  &  Cres.  535.  5  Dowl  &  Ryl. 
399.  S.  C.  4  Bing.  17.  S.  C.  cited. 

*  8  East,  362.  1  Price,  375. 

^  1  Dowl.  &  Ryl.  168. 
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attorney  had  no  lien  on  the  judgment  for  his  costs  *.  And  where  the 
pkintiff,  after  judgment  recovered^  settled  the  action  with  the  defendant, 
and  employed  a  new  attorney  to  enter  up  satisfaction  on  the  record^  tLe 
court  hcld^  that  the  defendant  was  entitled  to  be  discharged  out  of  cus- 
tody ;  although  the  lien  of  the  plaintiff's  attorney  for  the  costs  had  not 
been  satisfied  ^. 

*  8  Durnf.  &  East,  407.  but  see  8  Moore^  ^  i  Bam.  &  Aid.  466. 

145.  6S9.  1  Bing.  4S1.  S.  C. 
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2^  the  Proceedings  in  Actions  against  Prisoners^  in 
Custody  of  the  Sheriff^  8^c.  ;  and  of  the  Marshal 
of  the  King's  Bench,  or  Warden  of  the  Fleet 
Prison  :  with  the  Relief  they  are  entitled  to,  under  the 
Lords'  Act,  S^c. 

r  RISONERS  in  general  may  be  considered  as  they  are  in  custody  on  a  Prooeedings 

ivil  or  criminal  account :  and  on  a  civU  account^  they  are  either  taken  or  *^^  ^tody 

letaincd  in  custody  of  the  sheriff,  &c.  on  mesne  process  before,  or  final  «»^  "^  o'  ««- 
,  miiul  tceounU 

process  after  judgment ;  or  they  are  committed  to  the  custody  of  the  mar* 

hal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison,  on  a  cepi  corpus*, 

V  habeas  corpus,  or  surrender  in  discharge  of  bail. 

In  treating  of  prisoners,  I  shall  consider,  first,  the  mode  of  proceeding  General  division 
Q  actions  against  them,  when  in  actual  custody  of  the  sheriff,  &c.  pre-  ^  e  >u  jec 
ions  to  the  plea ;  secondly,  the  writ  of  habeas  corpus,  and  manner  of  re- 
loving  prisoners  under  it,  into  the  custody  of  the  marshal  of  the  King's 
(eiich,  or  warden  of  the  Fleet  prison ;  thirdly,  the  bUl  against  prisoners, 
I  the  actual  or  supposed  custody  of  the  marshal,  and  how  far  it  is  con- 
dered  as  the  commencement  of  the  suit ;  fourthly,  the  proceedings  in 
:tion8  against  prisoners,  in  the  actual  custody  of  the  marshal  or  warden, 
revious  to  the  plea ;  fifthly,  the  proceedings  in  actions  against  them, 
'hen  in  actual  custody  of  the  sheriff,  &c.  or  of  the  marshal  or  warden, 
dbsequent  to  the  plea ;  and  lastly,  the  relief  they  are  entitled  to  under 
be  Lords'  act,  and  other  acts  for  the  discharge  of  insolvent  debtors. 

It  has  already  been  seen  ^,  that  when  the  defendant  is  arrested,  he  is  Mode  of  pro- 
ithcr  let  out  of  custody,  upon  invinff  bail  to  the  sheriff,  or  an  attorney's  *^"S  «g*«n«t 

/'     r       o        o  '  J       pnsonert»incu»- 

ndertaking  for  his  appearance,  or  depositing  in  the  sheriff's  hands,  the  tody  of  tberifl; 

um  indorsed  on  the  writ,  with  10^  in  addition  to  answer  costs^  &c. ;  or  pi^^**^"***" 

le  remains  in  custody,  or  escapes,  or  is  rescued^  &c.    And  when  he  re- 

oains  in  custody  of  the  sheriff,  the  plaintiff  in  due  time  should  declare 

gainst  him  in  such  custody,  unless  he  be  removed  by  habeas  corpus,  to 

he  custody  of  the  marshal  of  the  King's  Bench^  or  warden  of  the  Fleet 

nison. 

Before  the  making  of  the  statute  4  &  5  W.  &  M.  c.  21.  there  could  Before  stat.  4  & 
lave  been  no  declaration  in  either  courts  against  a  defendant  in  custody  of  ^i.  ' 
he  sheriff,  or  other  officer  by  whom  he  was  arrested ;  but  the  plaintiff  was 

*  Barnes,  392.  ^  JtUe,  221. 
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obliged  to  bring  a  habeas  corpus  cum  causd,  and  so  turn  him  over  to  the 

custody  of  the  marshal  or  warden^  in  order  to  charge  him  with  a  dedara- 

By  that  sutute.    tion  K     But  now,  by  the  above  statute  ^  which  was  passed  to  reliere 

plaintiffs  from  the  trouble  and  expense  of  bringing  up  prisoners  by  habeas 
corpus^,  "  if  any  defendant  be  taken  or  charged  in  custody,  at  the  suit  of 
any  person,  upon  any  writ  out  of  any  of  the  courts  at  Westminster ,  and 
imprisoned  for  want  of  sureties  for  his  appearance,  the  plaintiff  in  soch 
writ  may,  before  the  end  of  the  next  term  after  such  writ  is  returnable, 
dechire  against  such  prisoner^  in  the  court  out  of  which  the  writissliect 
whereupon  the  said  prisoner  was  taken  and  imprisoned,  or  charged  in 
custody ;  and  may  cause  a  true  copy  thereof  to  be  delivered  to  such  pri- 
soner, or  to  the  gaoler  or  keeper  of  the  prison  or  gaol  in  whose  custody 
such  prisoner  shall  be  or  remain  ;  to  which  declaration  the  said  prisoner 
shall  appear  and  plead ;  and  if  such  prisoner  shall  not  a|^)ear  aial  plead 
to  the  same,  the  plaintiff  in  such  case  shall  have  judgment^  in  sadt 
manner  as  if  the  prisoner  had  appeared,  and  refused  to  answer  or  plead 
"  to  such  declaration." 
Form  of  declar-       And,  by  the  same  statute,  §  3.  '^  in  all  declarations  against  any  pri* 
^  '         "  soner  detained  in  prison,  by  virtue  of  any  writ  or  process  issued  out  of 

'^  the  court  of  King's  Bench,  it  shall  be  alleged  in  custody  of  what  slie- 
'*  riff,  bailiff,  or  steward  of  any  franchise,  or  other  person  having  the  le^ 
turn  and  execution  of  writs,  such  prisoner  shall  be,  at  the  time  of  sacli 
declaration,  by  virtue  of  the  process  of  the  said  court,  at  the  suit  of 
the  plaintiffs  ^  ;  which  allegation  shall  be  as  good  and  effectual,  to  all 
intents  and  purposes,  as  if  such  prisoner  or  prisoners  were  in  the  cos- 
tody  of  the  marshal."  If  the  declaration  therefore  do  not  allege,  either 
expressly  or  by  implication,  in  what  custody  the  defendant  is  detained, 
and  at  whose  suit  ^  it  will  be  bad  on  a  general  demurrer.  This  all^tioa 
however  is  only  necessary,  where  the  plaintiff  proceeds  upon  a  bill  of  Mid- 
dlesex  or  latitat,  &c.  or  by  attachment  of  privilege,  in  the  King's  Bench; 
and  not  where  he  proceeds  by  original  writ  in  that  court,  or  by  action  in 
In  debt  the  Common  Pleas.    And,  in  a  declaration  in  debt,  it  is  unnecessary  to 

state  at  whose  suit  the  defendant  is  in  custody ;  the  words  ''  rfapkathat 
he  render,  &c."  being  a  sufficient  allegation,  that  he  is  in  custody  at  the 
plaintiff's  suit '. 
Proceedings  Upon  this  statute,  a  defendant  in  the  actual  custody  of  the  ahefiff  or 

against,  by  same      .1.        «.  ,  1    -i         .        1       1  1  .     .«.  1  •* 

plainttfi;  or  tiiird  otner  omcer,  may  be  proceeded  agamst  by  the  same  plaintiff  at  whose  suit 

person.  jj^  ^^^^^  arrested,  or  by  a  third  person  :  by  the  former,  upon  the  original 

caption,  by  the  latter  upon  a  subsequent  charge,  and  by  either  of  thenii 
upon  a  recaption  by  virtue  of  an  escape  warrant «. 
Bill  against,  by        When  the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  &c.  a  UII 
kTb.^  **°      '°  ^*^**  ^  ^^  against  him,  in  the  King's  Bench,  with  the  derk  of  the  de- 

'  See  the  preamble  to  the  statute.    R.  M.  ^  I  Wils.  120.  1  Dumf.  &  fiast,  19ft 

165i.§ll.    H.£.6W.&M.f«g.8.$  I.  <i  Append.  Cbap.  XV.  $  1,  &e. 

(a).  K.B.    I  Wils.  120.    2  Bur.  105).    1  *  2  Ld.  Raym.  1969.  1  Wila.ll9^Mb 

Dumf.  &  East,  192.  f  Id,  ibid.  I  Ken.  Hi. 

*•  J  «•  «  Jnle,  233,  i,  6. 
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dantioQS  in  the  King's  Bench  office ;  it  being  holden^  that  the  delivery  of 

»  dedantion  against  a  prisoner,  though  within  two  terms,  is  a  nullity,  if 

there  were  no  bill  filed  before  * :  And,  by  rule  of  E.  5  W.  &  M.  if  the  de-r  When  and  bow 

daratian  be  not  filed  in  the  King's  Bench  ^  and  Exchequer  S  or  entered  noTlteS^n^°' 

and  left  in  the  office  in  the  Common  Pleas,  before  the  end  of  the  next 

term  after  the  writ  or  process,  by  which  the  prisoner  was  taken  or  charged 

in  custody,  is  returnable,  the  prisoner  shall  be  discharged,  in  the  King'^ 

Bench  and  Exdiequer,  on  filing  common  bail ;  or,  in  the  Common  Pleas, 

upon  altering  his  appearance  with  the  proper  officer,  by  \yrit  of  mper" 

sedeas  made  by  him,  according  to  the  ancient  practice  of  that  court  ^. 

Hie  statute  exjuressly  provides,  that  the  plaintifif  may  declare  against  a  Time  for  decltr- 
defendant  in  custody  of  the  sheriff,  &c.  before  the  end  of  the  next  term  "'^  ^^n^t* 
after  the  process  is  returnable :  But  a  subsequent  rule,  of  the  court  of 
Kii^s  Bench  *,  having  rather  ambiguously  required,  that  if  the  defcndaut 
should  remain  in  custody  for  two  terms,  and  the  plaintiff  should  not  de- 
clare against  him  within  that  time,  the  defendant  should  be  discharged  ou^ 
ef  custody,  after  the  end  of  the  second  term  after  such  imprisonment ;  the 
judges  of  that  court,  in  fiivour  of  liberty,  determined,  that  where  a  de- 
ftndaat  was  arrested  in  one  term,  on  a  writ  returnable  the  next,  the  term 
IB  which  the  defendant  was  arrested  should  be  reckoned  as  one  of  the  two 
terms ;  and  consequently,  that  the  defendant  should  be  discharged,  for 
want  of  a  declaration,  after  the  end  of  the  same  term  in  which  the  writ 
was  letnrnable  ^  This  practice  however  has  been  since  altered ;  and  it 
is  now  settled,  agreeably  to  the  letter  and  intention  of  the  statute,  that 
in  all  cases  where  a  jprisoner  is  taken  or  charged  in  custody,  by  mesne 
pnNXBS  issuing  out  of  the  King's  Bench,  the  plaintiff  may  declare 
■gainst  him,  befwe  the  end  of  the  next  term  after  the  return  of  the 
process,  by  virtue  whereof  he  was  taken  or  charged  in  custody  s."  And 
a  plaintiff  need  not  declare  against  a  prisoner,  until  the  term  next  after 
the  zetnni  of  the  writ,  even  though  there  was  time  in  the  term  in  which 
the  writ  was  sued  out,  to  have  made  it  returnable  in  that  term,  and  it  be 
not  in  finct  made  returnable  until  the  next  term  ^.  The  term  however,  in 
which  the  process  whereon  the  defendant  was  arrested  is  returnable,  is  still 
soeoanted  one  of  the  two  terms ;  although  it  be  returnable  on  the  last 
day  of  the  term ' :  and  the  plaintiff  cannot  declare  before  the  return  of 
the  process,  upon  which  the  defendant  was  taken  or  charged  in  custody  K 

If  the  defendant  be  taken  and  detained,  or  charged  in  custody  of  the  Mode  of  decUr- 
sheriff,  &c  for  a  bailable  cause  of  action,  a  copy  of  the  declaration  should  '"*  ^S^^*^ 

•  4  Batt,  16.  and  see  1  Chiu  Rep.  889.  '  8  Bur.  1448.    4  Bur.  2060.   Cooksm  v. 
>»  R.  £.  5  W.  &  M.  it!g.  8.  §  6.  K.  B.       FitrUer,  T.  28  Geo.  III.  K.  B. 

«od  aee  parth.  460.  1  Salk.  98.  S.  C.  «  R.  H.  26  Geo.  IIL  K.  B.  2  Blac  Rep. 

"  R.  E.  6  W.  &  M.  reg.  8.  §  6.  m  Scac.  1242,  8.  C  P.  accanl. 
Kan.  Ex.  Append.  208.  »  6  Durnf.  &  East,  547. 

'R.E.l^W.&M.r«^.8.§6.C.P.  And  >R.T.  2  Geo.  I.  (a).  K.  B. 

for  the  form  of  tbe  writ  of  tujtenedeat,  see  *  r,  g.  6  W.  &  M.  reg.  8.  §  1.  K.  B. 

Append.  Chap.  XV.  $  85,  &c.  C.  P.  &  Excheq. 

•  R.  T.  2  Ceo.  I.  K.  B. 
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be  delivered  personally  to  the  defendant^  or  left  for  him  with  the  gaoler 
or  keeper  of  the  gaol  or  prison  in  whose  custody  he  is  confined^  before  the 
end  of  the  next  term  after  the  return  of  the  process  * :  And  if  any  ga<^r 
or  keeper  of  a  prison^  having  received  a  copy  of  a  declaration  against  any 
prisoner  in  his  custody^  shall  suppress  the  same,  and  not  deliver  it  forth- 
with unto  such  prisoner,  an  attachment  shall  be  issued  against  him  ^    It 
is  not  sufficient,  where  the  defendant  is  a  prisoner  in  custody  of  the  sheriiP, 
&c.  to  file  or  enter  a  declaration  in  the  office,  to  which  the  defendant  is 
not  obliged  to  plead,  and  on  which  the  plaintiff  cannot  take  a  regular 
judgment  ^ :  And,  in  the  Common  Pleas,  if  a  defendant  in  custody  em- 
ploy an  attorney,  merely  for  the  purpose  of  putting  in  bail,  the  deli?ery 
of  a  declaration  to  such  attorney  is  not  sufficient  ^.     But  it  is  not  neces- 
sary, in  that  court,  to  enter  the  declaration  with  the  prothonotary,  before 
the  delivery  thereof  to  the  prisoner ;  it  being  sufficient,  if  it  be  entered 
at  any  time  before  the  giving  of  a  rule  to  appear  and  plead  *.     And,  in 
the  King's  Bench,  if  the  defendant  be  served  in  custody  of  the  sberif, 
Sec.  with  a  copy  of  process,  at  the  suit  of  the  same  or  a  different  plaintiff, 
it  is  not  necessary  that  a  copy  of  the  declaration  should  be  delivered  per- 
sonally to  the  defendant,  or  left  for  him  with  the  gaoler  or  turnkey :  bat 
it  may  be  delivered  or  filed,  absolutely  or  de  bene  esse,  and  the  plaintif 
may  proceed  thereon,  as  if  the  defend^t  were  at  large  '. 
Affid&Tit  of  de«        The  plaintiff  having  declared,  an  affidavit  should  be  made,  and  filed 
IC^R  &  Exche-  ^^^  *^®  clerk  of  the  rules,  in  the  King's  Bench,  before  the  first  day  of 
quer.  the  ensuing  term  s ;  stating  the  delivery  of  a  copy  of  the  dedaradoa,  and 

the  time  when,  and  person  to  whom,  the  same  was  delivered  '^ ;  if  to  a 
gaoler  or  turnkey,  that  he  acknowledged  the  defendant  was  then  a  pri- 
soner in  his  custody  * ;  and  that  the  defendant  was  arrested,  or  charged  in 
custody,  by  process  of  this  court,  returnable  before  the  delivery  of  the 
copy  K  The  time  when  such  affidavit  was  filed  should  be  entered  thereon, 
by  the  clerk  of  the  rules,  and  a  copy  of  it  produced  to  the  master  in  the 
King's  Bench,  or  clerk  of  the  pleas  in  the  Exchequer  \  before  judgment  ^ 
Hence  it  is  necessary,  and  usual  in  the  King's  Bench,  when  the  defendant 
is  in  custody  of  the  sheriff,  &c.  to  make  three  copies  of  the  dedantion: 
one  to  be  delivered  to  the  defendant,  or  left  f(»r  him  with  the  gaoler  v 
turnkey,  who  should  be  asked  if  the  defendant  be  a  prisoner  at  the  plain- 
tiff's suit ;  another,  to  be  annexed  to  the  original  affidavit  of  such  de- 

•  Stat  4  &  5  W.  &  M.  c.  21.  §  2.  1  Bos.      S92. 

&  Pul.  6S6.  «  R.  H.  26  Geo.  IIL  K.  B. 

«»  R.  E.  6  W.  &  M.  «?g.  3.  §  7.  K.  B.  >»  R.  E.  6  W.  &  M.  n^.  S.  5  2.  K.  B. 

C.  P.  &  Excheq.  and  see  Append.  Chap.  XV.  §  6. 

•  1  Str.  474.   1  Bos.  &  Pul.  635.  and  see  »  R.  E.  6  W.  &  M.  »y».  ».  }  2.  («> 
1  Chit.  Rep.  886.  720.  K.  B. 

*>  1  Taunt  498.  and  see  5  Duraf.  &  East,  ^  R.  E.  6  W.  &  M.  »r^.  8.  §  2.  K.B. 

35.  and  see  Append.  Chap.  XV.  §  6. 

«  Barnes,  872.    Pr.  Reg.  829.     Cas.  Pr.  »  R.  E.  6  W.  &  M.  wg.  8.  5  2.  m  Soifc 

C.  P.  1 14.  S.  C.  1  Bos.  &  Put  639.  Man.  Ex.  Append.  207. 

'  1  DurnC  &  East,  192.  but  see  Barnes, 
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livery^  and  filed  with  the  clerk  of  the  rules ;  and  a  thirds  to  be  annexed 
to  an  office  copy  of  such  affidavit :  On  this  last  copy>  a  rule  is  given  with 
the  clerk  of  the  rules^  for  the  defendant  to  appear  and  plead ;  and  in  de- 
£iult  thereof,  judgment  may  be  signed  \  In  the  Common  Pleas,  the  af-  In  C  P. 
fidavit  of  the  delivery  of  a  copy  of  the  declaration,  &c.  should  be  made 
and  filed  with  one  of  the  secondaries,  within  twenty  days  after  the  end  of 
the  next  term  after  that  in  which  the  writ  or  process  is  returnable,  Easter 
term  excepted,  and  within  ten  days  after  Easier  term  ^ :  therefore,  if  a 
declaration  against  a  prisoner  be  delivered  on  the  last  day  of  the  term  in 
which  the  writ  is  returnable,  the  affidavit  of  the  delivery  need  not  be  filed 
till  twenty  days  after  the  expiration  of  the  following  term  ^  And  in  that 
court,  the  production  of  a  copy  of  the  affidavit  to  the  prothonotary  being 
dispensed  with  ^,  it  is  only  necessary  to  have  two  copies  of  the  declaration ; 
one  to  be  delivered  to  the  defendant,  or  left  for  him  with  the  gaoler  or 
turnkey,  and  the  other  to  be  annexed  to  an  affidavit  of  such  delivery ;  upon 
which  latter  copy,  the  secondary  will  give  a  rule  for  the  defendant  to  ap« 
pear  and  plead. 

The  mode  of  charging  a  defendant  in  actual  custody  of  the  sheriff,  &c.   Mode  of  cfaarg- 
fbr  a  bailable  cause  of  action,  is  by  making  an  affidavit  thereof,  and  suing  ^todyof  shJ." 
oat  process ;  which  should  be  duly  marked  or  indorsed  for  bail,  and  left  nfl^  Ac.  by  sime 
at  the  sheriff's  office.     But  if  the  cause  of  action  be  not  bailable,  the  same  diflerent  ctuae  of 
plaintiff  or  a  third  person  may  proceed  against  the  defendant,  as  if  he  were  "f  {^°*  ^^  ^ 
at  large,  by  serving  him  with  a  copy  of  process  * ;  and  if  he  do  not  appear, 
by  filing  a  declaration  in  the  office,  and  giving  him  notice  thereof.    But  Prisoner  in  ciu- 
neilher  the  plaintiff  nor  a  third  person  can  charge  a  prisoner  with  a  de-  ^a^^^TOunTnot 
daration,  or  execution  ^,  in  a  civil  action,  when  he  is  in  custody  of  the  she-  chugeaMe  in 
riff,  or  in  any  other  custody,  on  a  criminal  account,  without  leave  of  the  without  leave. 
court ',  or  a  judge :  and  a  prisoner  in  custody  on  an  aiiachmeni  for  a  con- 
tempt, is  holden  to  be  a  prisoner  in  custody  on  a  criminal  account,  within 
-the  meaning  of  this  rule  ^ ;  though  if  he  accept  a  declaration,  and  suffer 
judgment  to  go  against  him  without  complaining,  he  has  waived  the  ad- 
vantage which  he  might  have  taken  of  the  irregularity,  and  shall  be  bound 
by  it '.     A  person  in  custody  however,  under  an  attachment,  for  non-pay-  When  charge- 
ment  of  costs,  may  be  charged  with  an  execution  in  a  different  action,  as  tion,^d^ivher 
a  matter  of  course  ^ :  And  one  who  is  attainted  of  felony,  or  even  treason,  °ot 
may  be  charged  with  a  civil  action,  by  leave  of  the  court  or  a  judge ;  so  as 
it  be  not  to  defeat  the  effect  of  the  king's  pardon,  by  disabling  him  from  going 
abroad  K     But  the  court  of  Common  Pleas  will  not  grant  a  habeas  cor^ 

*  Same  rule,  $  2.  (6).  K.  B.  354.  R.  T.  8  Geo.  L  (a). 

.     «►  R.  E.  6  W.  &  M.  r^.  8.  §  6.  C.  P.  «»  Ca«.  Pr.  C.  P.  87.  Pr.  Reg.  826. 

*  3  Moore,  286.  .     >  Caa.  Pr.  C.  P.  .31.  and  aee  1  Dumf.  & 

*  Imp.  C.  P.  7  Ed.  666.  672.  East,  691.  1  Chit  Rep.  386. 
'  1  Dumf.  &  East,  192.  but  see  Barnes,  ^  4  Dumf.  &  East,  316. 

392.  .12  Salk.  600.  7  Mod.  163.  2  Ld.  Raym. 

'  Pr.  Reg.  326.  848.  S.  C.  Id.  1672.  2  Str.  873.  S.  C  Cas. 

«  T.  Raym.  68.    1  Sid.  90.  S.  a   1  Lev.  temp.  Haidw.  190.  1  Blac.Rep.80.  1  Wils. 

124.  1  Sid.  164.  S.  C.  1  Uv.  146.  1  Salk.  217.  Post  61.  S.  C.  2  New  Rep.  C..P.  246. 
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pus,  to  bring  up  a  priscmer  in  custody  on  a  criminal  aooonnt,  in  order  to 

have  hkn  charged  with  a  declaration*^  or  execution ^  in  a  civil  action. 

Time  for  dedar-       When  a  defendant^  being  a  prisoner  in  custody  of  the  marshal,  upon 

^acawm^  mesne  process^  shall  be  taken  and  detained  in  custody  of  any  sheriff,  bj 

'*°^  virtue  of  a  judge's  warrant  for  an  escape,  the  plaintiff  shall  declare  against 

him  in  custody  of  such  sheriff,  before  the  end  of  the  second  term  after  such 
taking  and  detaining ;  otherwise  a  supersedeas  may  be  made  for  such  de* 
fendant  ^ :  And,  in  the  Common  Pleas,  when  the  defendant  had  been  pre- 
viously rendered  to  the  Fleet  prison,  the  court  held,  that  the  time  of  his 
recaption,  or  coming  again  into  prison,  should  be  looked  upon  as  the  time 
of  the  render  ^. 
Times  for  ap-  The  times  iar  appearing  and  pleading,  when  the  defendant  ia  in  cos* 

^ilS^^         t;edy  of  the  sheriff,  &c.  are  regulated  as  follows :  That "  upon  every  arrest 

"  by  mesne   process  out  of  either  court,  returnable  the   first   day  of 
^  Easter  or  Michaelmas  term,  if  a  copy  of  tiie  declaration  be  delivered 
"^  against  the  defendant,  before  one  month  from  the  day  of  Easter,  or  the 
"  zncHTOw  of  All  Souls,"  (that  is,  before  the  third  return  of  Easter  term, 
or  of  Michaelmas  term,  as  it  then  stood  ^)  ''  and  affidavit  thereof  made 
^  and  filed,  and  the  defendant  do  not  a|^)e«r  before  the  end  of  ten  dayi 
*'  aft^  those  terms  respectively,  judgment  may  be  entered  against  him,  if 
*'  rules  have  been  given  :  but  if  he  appear  within  that  time,  he  shall  inb 
*'  pari  until  .the  next  term ;  unless  the  action  be  in  London  or  Middlesex, 
^  and  the  defendant  be  in  prison  within  fort^  miles  of  London  m  West* 
minster;  in  which  case,  though  he  appear  before  the  expiration  of  tliat 
time,  he  shall  plead  two  days  befnre  the  essoin  day  of  the  next  term: 
and  in  default  thereof,  rules  having  been  given,  judgment  mi^  be  en- 
tered against  him  as  aforesaid  ^"     And  where  the  essoin  day  of  the 
term  fell  on  a  Monday,  and  on  the  Saturday  preceding,  defendant  sot 
having  pleaded,  the  plaintiff  signed  judgment  as  for  want  of  a  plesy 
the  court  of  King's  Bench  refused  to  set  aside  the  judgment  for  irregu- 
larity ^. 

If  a  copy  of  the  declaration  be  delivered  against  such  defendant, 
on  or  af^r  one  month  from  the  day  of  Easter  in  Easter  term,  or  the 
"  morrow  of  All  Souls  in  Michaelmas  term,  or  in  Hilary  or  Trinity  tenui 
'^  and  thereupon  the  plaintiff  give  rules  to  appe^  and  answer,  then  if 
^'  the  defendant  appear  two  days  befere  the  essoin  day  of  the  next  tenB>  ht 
**  shall  imparl  until  the  next  term ;  but  if  he  do  not  appear  withia  tbst 
"**  time,  judgment  may  be  given  against  him  \" 


u 


*  2  New  Rep.  C  P.  246.  and  see  1  Marsh.  "  This  term  having  been  ainoe  diortend, 
166.    8  Moore^  208.    1  Bred.  &  Bing.  23.  by  the  statute  24  Geo.  Ih  c.  48. 

S.  C  JrUe,  287.  fR.E.6W.  &  M.  reg.  8.  $S.K.6. 

^  8  Moore,  81.  1  Bing.  221.  S.  C  C.  P.  &  Excheq. 

*  R.  T.  6  Ann.  K.  B.  and  lee  6  Mod.  21.  ■  2  Dowl.  &  RyL  538. 

«»^  «»  R.  E.  6  W.  &  M.  n^.8.  5  4.  K.B. 

*  Bamea,  882.  and  aee  4  Moore^  880.    2  C.  P.  &  Excheq. 
Brod.  &  Bing.  86.  &  C 


And  ''  if  a  writ  be  retonuible  in  mtuf  terniy  and  a  copy  of  tbe  de« 
^  darfttion  have  been  delitrered  before  the  etwiin  day  of  the  next  tenn> 
*'  the  plaint^  in  anch  next  term  may  give  rules  to  appear  and  answert 
*'  and  if  the  defendant  do  not  appear  and  plead  upon  the  expiration  of  1^ 
**  rnks,  judgment  shall  be  given  against  him  *." 

When  the  defendant  is  in  custody  of  the  sheriff,  &c.  tlie  demand  of  a  Benundof  pki. 
pka  la  unnecessary  ^.    And  when  a  plea  is  filed  by  the  defiendant,  at  an  Notice  of  filing 
earlier  time  than  by  the  rules  of  the  court  he  is  compellable  to  plead,  he  ^^niy.^  "^ 
must.  In  order  to  prevent  surprise,  give  notioe  of  his  plea  ^ :  but  no  anch 
notice  is  required,  where  the  plea  is  filed  in  regular  time  ^ ;  and,  in  the  Plea,  before  de. 
Common  Pleas,  wh^re  a  declaration  was  delivered  to  a  prisoner  in  gacl,  r^  i^OR 
indorsed  witii  a  notice  to  plead  in  eight  days,  a  plea  pleaded  before  the  de- 
daration  was  filed  is  good  *.     In  other  respects,  the  proceedings  aub-  Subeequent  pro- 
sequent  to  tiie  declaration,  against  a  defendant  in  custody  of  die  sberifiT,  ^^'"""'C^ 
&c.  are  similar  to  the  proceedings  i^nst  him  when  in  custody  of  the 
marshal  or  warden ;  which  will  be  treated  of  in  a  subsequent  part  of  ihss 
chapler* 

It  will  next  be  proper  to  consider  the  writ  of  habeas  corpus,  and  the  Babeat  ooijmg. 
manner  of  removing  prisoners  under  it,  into  the  custody  of  the  marshal 
of  the  King's  Bench,  or  warden  of  the  Fleet  prison ;  after  which,  the 
remaining  subjects  of  this  chapter  will  be  treated  of  in  their  proper 
order. 

The  writ  of  habeas  corpus  lies  in  civU  or  criminal  cases.  In  crinUnal  In  crimiiMl 
cases,  -this  writ,  and  the  proceedings  thereon,  principally  depend  on  the 
statute  31  Car,  II.  c  2.  the  provisions  of  which  are  extended  by  the  sta* 
tute  56  Geo.  III.  c.  100. ''  for  more  effectually  securing  the  liberty  of  the 
subject."  But  this  writ,  whether  at  common  law  or  under  the  31  Car.  II. 
c.  2.  does  not  issue  as  a  matter  of  course,  upon  application  in  the  first  in- 
stance, but  must  be  grounded  upon  affidavit,  on  which  the  court  are  to  ex- 
ercise their  discretion,  whether  the  writ  shall  or  shall  not  issue  '.  A  pri- 
soner in  execution,  in  the  King's  Bench,  may  be  charged  there  criminally, 
by  a  justice  of  peace's  warrant  ^ ;  but  no  such  justice  can  take  a  prisoner 
of  this  court  out  of  the  custody  of  the  court,  and  send  him  to  the  county 
gaoli^  The  court,  however,  will  grant  a  habeas  corpus,  to  the  warden  of 
the  Fleet,  to  take  the  body  of  a  debtor  confined  there,  before  a  magistrate, 
to  be  examined  from  time  to  time,  respecting  a  charge  of  felony,  or  misde- 
meanour \  And  where  a  prisoner  is  brought  up  under  a  habeas  corpus, 
issued  at  common  law,  he  may  controvert  the  truth  of  the  return, 
by  virtue  of  the  statute  56  Geo.  III.  c.  100.   f  4  *.     In  civU  cases.  In  civfl 

*  R.  £.  6  W.  &  M.  f^.  S.  §  5.  K.  B.  *  4  Ttimt  545. 

C  P.  &  Excfieq.  '  £  Chit.  Rep.  S07. 

^1  I>aiiif.&Eatt,591.  6l>urnf.&East,  ■  8  Str.  828. 

624.  but  tee  8  Bot.  &  PuL  367.  ^  5  Barn.  &  AkL  780. 

*4Dani£&£«tt»664.  8Diirn£&East,  >  4 Barn. & Crei.  196.    ODofwL&Ryl 

698.  809.  S.  C. 

^  5  Darat  &  Eait,  473. 


3ir8  OF    THE   PROCEEDINGS 

the  writ  of  habeas  corpus  is  used  to  remove  the  defendant  from  one 
custody  to  another^  as  from  the  custody  of  the  sheriff^  or  other  officer 
by  whom  he  was  arrested,  into  the  custody  of  the  marshal  or  warden ; 
or  from  the  custody  of  the  marshal  into  that  of  the  warden,  or  vice 
Bringing  up  pri-  versd  ;  or  from  the  prison  of  an  inferior  court.  If  the  defendant  be  a 
Mme'courL^  *°  prisoner  in  the  King's  Bench  or  Fleet  prison,  by  process  of  the  same 

court,  he  may  be  brought  up  by  rule;  but  if  he  be  in  custody  under  the 
process  of  another  court,  there  must  be  a  habeas  corpus  *. 
Habeas  corpus         The  writ  of  habeas  corpus,  in  civil  cases,  is  a  judicial  writ,  supposed  to 
whaC'iwiwhen    ^^®  ^^^  ®^  *^^  King's  Bench  **,  or  prothonotaries'  office ;  commanding  the 
it  issuet.  sheriflT,  or  other  officer  to  whom  it  is  directed,  to  have  the  body  of  the  de- 

fendant, together  with  the  day  and  cause  of  taking  and  detaining  him,  be- 
fore the  court  or  a  judge,  on  a  day  certain  in  term  time,  or  immediali,  to 
answi^r  or  satisfy  the  plaintiff,  or  generally,  to  do  and  receive  what  the 
DifTerent  kinds     court  or  judge  shall  consider  of  him.     Hence  it  is  called,  according  to  the 

subject  matter,  a  writ  of  habeas  corpus  ad  respondendum,  ad  satisfadtn' 
Habeas  corpus  dum,  or  ad  faciendum  et  recipiendum  ^;  though  the  latter  is  more  com- 
monly called  a  habeas  corpus  cum  causd  :  and  it  is  grantable  of  conunon 
right,  at  all  times,  whether  in  term  or  vacation,  without  any  motion  in 
court  <*. 
For  removing  The  writ  of  habeas  corpus  cum  causd  ®  lies  for  the  defendant  to  remove 

custody  of  she-    ^^™8C^^*  or  for  the  plaintiff  to  remove  him,  from  the  custody  of  the  sheriff 

rif?  &c  to  that    or  other  officer  by  whom  he  was  arrested,  into  the  custody  of  the  marshal 

of  marshal  or 

warden.  of  the  King's  Bench,  or  warden  of  the  Fleet  prison.     At  common  Jaw, 

when  a  defendant  was  arrested,  and  detained  or  charged  in  custody  of  the 
sheriff  or  other  officer,  for  want  of  bail,  upon  mesne  process,  if  the  plaintiff 
did  not,  within  two  terms,  cause  him  to  be  brought  up,  by  writ  of  habeat 
corpus  cum  causd,  and  committed,  so  that  he  might  declare  against  him  in 
custody  of  the  marshal  or  warden,  the  defendant  was  entitled  to  his  dis- 
charge, on  common  bail  or  appearance  ^.  This  mode  of  proceeding  was 
altered  by  the  statute  4  &  5  W.  &  M.  c.  21.  §  3.  which  enables  the  plain- 
tiff to  declare  against  the  defendant,  in  custody  of  the  sheriff,  or  other 
officer  who  arrested  him  8,  He  is  still  at  liberty,  however,  to  remove  the 
defendant,  by  writ  of  habeas  corpus  cum  causd,  from  the  custody  of  the 
sheriff  or  other  officer,  into  the  custody  of  the  marshal  or  warden,  at  any 
For  discharging  time  before  or  after  judgment  \  This  writ  also  lies  for  the  bail  of  the  de- 
fendant to  bring  him  up,  and  surrender  him  in  their  discharge,  to  the  cus- 
tody of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison; 
and  may  be  granted,  in  the  King's  Bench,  whether  the  defendant  be  in 
custody  in  a  civil  suit,  or  on  a  criminal  account ' :    and  under  it,  we  hava 

*  Barnes,  S85.  and  see  the  case  of  the  '  R.  M.  1654.  §  11.  R.  K  5  W.  &  H. 
Amg  V.  UmfretdOc,  T.  81  Geo.  III.  C.  P.  reg.  S.  §  1.  (a).  K.  B.  1  Wils.  120.  2  But 
Imp.  C.  P.  7  Ed.  d52.                                       1051.  1  Dumf.  &  East,  192. 

»»  2  Bur.  777.  ^  Ante,  342. 

""  Of.  Brev.  110.  112.  Thes.  Brev.  131.  *>  1  Salk.  S»4.    2  Str.  1262.     Say.  Rep. 

''  1  Lev.  1.  2  Mod.  806.  154.  3  Bur.  1875. 

•  Append.  Chap.  XV.  §  8,  9.  »  7  Duriif.  &  East,  226.  15  East,  7». 
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seen*,  the  ooart  will  either  commit  the  defendant  to  the  custody  of  the 
marshal  or  warden,  or  remand  him  to  his  former  custody. 

The  writ  of  habeas  corpus  cum  causd  should  be  directed  to  the  sheriff.   Direction  of, 
or  other  officer  in  whose  custody  the  defendant  is  detained ;  and  there  is  ^^  ^  rcturn- 
an  old  rule  of  both  courts  ^,  directing  it  to  be  made  returnable  in  court, 
at  a  day  certain  in  term,  unless  directed  to  the  sherifllii  of  London  or  Mid" 
dlesex,  or  unless  it  be  to  deliver  over  the  defendant  in  discharge  of  his 
bail.  But  this  rule  having  fallen  into  disuse,  the  writ  is  now  made  return- 
able, before  the  chief  justice  at  his  chambers,  immediate :  and  under  it  the  Bringing  up  dew 
defendant  should  be  brought  in  custody,  according  to  the  writ,  in  due  and  j!^^^^  ^^ 
convenient  time  ^,  without  being  permitted  to  wander  abroad,  under  pre- 
tence of  such  writ  ^ :    And  though  the  writ  be  returnable  before  the  chief 
justice,  yet  any  of  the  other  judges,  in  his  absence,  may  commit  the  defend- 
ant to  the  prison  of  the  court  ^      A  tipstaff  is  entitled  to  take  a  fee  of  nx  TiptufiTB  fee:, 
shillings,  and  no  more,  for  conducting  a  prisoner  from  the  judge's  cham- 
bers to  the  King's  Bench  ':  And  the  usual  allowance  to  the  sheriff,  for  AUowmce  to 
bringing  up  a  defendant  on  a  habeas  corpus  from  the  county  gaol,  is  one  '^^^"^ 
shilling  per  mile  s ;    and  if  the  defendant  will  not  pay  the  sheriff  his 
diarges,  the  court  will  remand  him  ^. 

When  the  defendant,  being  charged  with  process  issuing  out  of  the  court  Pirooeedings  on 
of  King^s  Bench,  is  removed  before  declaration,  horn  the  custody  of  the  j^^  or^tnff'* 
sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff  cannot  proceed  further  Bench  prison, 
in  that  court ;  but  must  either  declare  against  him  in  the  Common  Pleas,  tion. 
or  remove  him  into  the  custody  of  the  marshal,  by  writ  of  habeas  corpus  Habeas  corjna 
ad  respondendum^,  in  order  to  charge  him  with  a  declaration  ^.     So  where  rfmU^^JJh^J^ 
the  defendant,  being  charged  with  process  issuing  out  of  the  court  of  Com-  ^ic^  vid  wben  - 
num  Pleas,  is  removed  before  declaration,  from  the  custody  of  the  sheriff 
or  warden  to  the  King's  Bench  prison,  the  plaintiff  cannot  proceed  further 
in  the  latter  court ;  but  must  either  declare  against  him  in  the  King's 
Bench,  or  remove  him  into  the  custody  of  the  warden,  by  writ  of  habeas 
corpus  ad  respondendum.     This  writ  also  lies  for  a  third  person  to  remove 
a  defendant  from  the  Fleet,  or  prison  of  an  inferior  court,  in  order  to 
charge  him  with  a  declaration  in  the  King's  Bench  \     But  then,  there 
must  be  something  to  charge  him  with,  either  in  the  body  of  the  habeas 
corpus  or  return,  or  ready  in  court  upon  bringing  him  up  °^ :     And  under 
this  writ,  a  defendant  may  be  committed  to  the  custody  of  the  marshal,  on 
a  special  original  ^.    The  writ  of  habeas  corpus  ad  respondendum  should  be  Direction  of, 
directed  to  the  warden  of  the  Fleet,  or  keeper  of  an  inferior  prison,  return-  ^yc. 
able  at  a  day  certain  in  court ;  and  will  be  as  good  cause  of  detainer,  as  a 

^Ante,i8G,  110. 

*  R.  M.  1664.  §  7.  K.  B.  §  10.  C.  P.  •  Append.  Chap.  XV.  §  10,  &c. 

^  S  Bur.  1875,  6.  ^5  Durnfl  &  East,  36.     Barnes,  884,  5. 

"^  R.  M.  1654.  §  7.  K.  B.  and  sec  R.  M.  402. 
28  Car.  IL  K.  B.  R.  M.  1654.  §  10.  C  P.  »  8  Bac.  Abr. «.  2  LiL  P.  R.  4.  Sty.  P.  R. 

«  Barnes,  20.  880.     I  Mod.  285.    2  Mod.  198.  &  C     1 

'  5  Bvn.  &  Aid.  266.  Salk.  851.  2  Str.  986.  2  Bur.  1049. 
«  Barnes,  877.  "*  2  Lil.  P.  R.  356. 

*»  1  Str.  808.  2  Str.  1262.  C<u».  Pr.  C.  P.  "  3  Barn.  &  Aid.  601. 
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writ  of  capias  ^d xespondiendum^.  But  this  writ  doea  not  lie  for  HaM 
plaintiff  in  an  inferior  courts  to  remove  the  body  of  the  defeiKtaat  into  the 
^ing^s  Bench^  to  answer  to  a  new  action  there  for  the  same  debt  \  And 
a  prisoner  under  criminal  process  in  the  house  of  correction,  &c  can* 
pot  be  brought  up  by  habeas  corpus  ad  respondendum^  for  the  purpoie 
of  being  charged  with  a  declaration  on  a  bailable  writ,  and  re-dOBUnitted 
to  his  former  custody,  so  charged  ^ 

When  the  defendant  is  removed  after  declaration,  from  the  custody  of 
the  sheriff  or  marshal,  to  the  Fleet  prisoi^  the  plaintiff  should  proceed  t^ 
judgment  against  him  in  the  King's  Bench,  and  then  remove  hina  into  th^ 
custody  of  the  marsbf^*  by  writ  of  habeas  corpus  ad  saiisfacUi^dmni  in 
order  to  charge  him  in  execution  ^.    And  so,  vice  versa,  if  a  pij^aoner  in 
the  Fleet,  charged  with  a  declaration  in  the  Common  Pleas,  remove  him« 
self  by  habeas  corpus  to  the  custody  of  the  marshal,  the  plaintiff  must 
proceed  to  judgment  in  the  Common  Pleas,  and  then  carry  him  back  by 
habeas  corpus  ad  satisfaciendum,  to  charge  him  in  execution  ^     This  writ 
is  also  used  as  the  ordinary  mode  of  charging  the  defendant  in  executioa, 
in  the  Common  Pleas,  when  a  prisoner  in  the  Fleet :  and  it  should  be  di« 
rected  and  returnable  in  the  same  manner  as  the  writ  of  habeas  corpus  ad 
respondendum ;  and  the  number  of  the  judgment  roll  indorsed  tbeveoo, 
by  the  attorney  who  sues  it  out '.    But  where  the  de&ndant,  a  prisoner, 
afiter  the  issuing  of  a  writ  of  habeas  corpus  for  bringing  him  up  to  be 
darged  in  ^i;iecution,  sues  out  and  obtains  the  allowance  of  a  writnf  error, 
he  oannot  be  charged  in  execution,  but  must  be  remanded  to  his  fivmer 
custody  <• 

Under  one  or  other  of  these  writs,  a  defendant  may  be  removed  firam  any 
civil  custody,  into  that  of  the  marshal  or  warden.  If  he  be  already  in  cof- 
iody  of  thQ  sheriff,  under  process  of  the  same  court,  he  has  only  to  see  oat 
a  writ  of  habeas  corpus  cum  causd,  and  deliver  it  to  the  sheriff;  under 
which  h(e  will  be  removed,  as  a  matter  of  course,  on  paying  the  usual  fees: 
And  he  may  be  removed,  in  like  manner,  ^m  the  prison  of  an  inferior 
court.  Bvt  if  he  be  in  custody  of  the  sheriff,  under  the  process  oi  another 
superior  court,  a  bajlable  writ  must  be  taken  out  against  him,  in  the  ooort 
to  the  prison  of  which  it  is  intended  to  remove  him,  and  lodged  in  the 
sheriff's  office^  as  a  foundation  for  his  commitment  on  the  habeas  oorpiu* 
Whw  he  is  in  cnstody  of  the  marshal  or  warden,  under  process  of  botk 
courts,  he  may  ba  removed,  as  a  matter  of  course,  on  suing  out  a  writ  of 
habeas  corpus  eun  causd;  but  where  he  is  detained  upon  process  of  aneiker 
j(ourt  only,  ^^  practice  is,  to  sue  out  a  bailable  writ  against  him,  and  pot 


•  R.  M.  1664.  §  7.  K.  B.  §  10.  C.  P. 

^  Cowp.  116.  and  see  Gas.  Pr.  C.  P.  5. 
Pr.  Reg.  216. 

•  9  East,  154.  4  Dowl  &  RyL  271. 

.  '  1  Sid.  100.  R.  T.  S  Geo.  I.  (6).  K.  B. 
9  Str.  llliS.  Barnes,  S8d.  and  see  Append. 
Chap.  XV.^  16,  &c 

•  R.  T.  8  Geo.  I.  (*).  K.  B. 

'  R.  M.  1664.  §7.    R.  T.  «  Geo.  I.  (h). 


K.  B.  R.  M.  1654.  §  10.  C  P. 

«  1  Bam.  &  Aid.  676.  And  see  6  lloor^ 
260.  8  Brod.  &  Bing.  93.  S.  C.  fpkeR  the 
court  of  Common  Pleas,  under  putkulat  ci^ 
cumstaxKeSy  discharged  the  rule  for  an  at* 
tachment  against  the  irardei^  lor  iaadsepag 
a  writ  of  habeas  cwp^  ofi  |is  VSTH  ^ 
costs. 
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in  bail  above  thefteon,  in  the  court  to  the  prison  of  which  he  i«  intended  to 
be  removed ;  and  then  to  bring  a  writ  of  habeas  corpus  cum  causd,  in  order 
to  Borreiider  him  in  discharge  of  his  bail :  or  he  may  be  removed^  in  term 
time,  by  writ  of  habeas  corpus  ad  respondendum^  returnable  in  court  on  a 
day  certain ;  upon  which  he  must  be  charged  in  court  with  a  declaration^ 
an  affidavit  being  first  made  of  a  bailable  cause  of  action. 

If  a  prisoner  be  removed  from  the  custody  of  the  warden  of  the  Fleet  to  How  long  pri- 
the  King's  Bench  prison,  by  writ  of  Aa6€a«cof7Wi^  he  must  remain  in  such  JSSntocwwtSy 
prison,  and  shall  not  be  set  at  liberty,  until  he  has  paid  the  prison  fees  due  ^  mtnlwL 
to  the  warden  of  the  Fleet  K    On  a  removal  by  writ  of  habeas  corpus  ad 
respondendum  to  the  King's  Bench  or  Fleet  prison,  the  prisoner  cannot  bt 
removed  elsewhere,  till  he  has  answered  to  the  cause  depending  against 
him  in  the  King's  Bench  or  Common  Pleas  ^ :  And  it  is  a  general  rule, 
applicable  to  all  writs  of  habeas  corpus  returnable  in  the  King's  Bench, 
that  **  every  prisoner,  who,  by  virtue  thereof,  shall  be  committed  to  the 
"  coslody  of  the  marshal,  shall  remain  there  for  tnfo  days  next  after  snch 
''  eommitment,  notwithstanding  any  other  writ  of  habeas  corpus,  to  tha 
''  said  marshal  delivered  and  allowed  ^^ 

In  an  action  for  an  escape  out  of  execution,  the  declaration  alleged  that  ETidence  of 
the  prisoner  was,  by  habeas  corpus,  brought  before  a  judge  of  the  King's  kabmt"*^^  ^ 
Bench,  and  by  him  committed  to  the  custody  of  the  marshal,  ''  as  by  the 

said  writ  of  habeas  corpus,  and  the  said  oommitment  thereon,  now  re* 

maining  in  the  said  court,  more  fully  appears ; "  and  the  court  of  Com* 
OMHi  Pleaa  held,  1st,  that  evidence  of  a  oommitment  by  a  judge  of  the 
Kingf  8  Bench,  not  filed  of  record,  would  not  support  the  action ;  and  2dly> 
that  die  above  allegation,  even  if  unnecessary,  must  be  proved  as  laid  ^. 
But  in  a  subsequent  case  *,  which  was  an  action  against  the  marshal,  for 
sn  eaeape  en  mesne  process,  it  being  alleged  in  the  dedaratibn^  that  the 
priaoner  was  arrested  on  mesne  process,  and  brought  before  a  judge  at 
diamben,  by  virtue  of  a  writ  of  habeas  corpus,  and  was  by  him  thereupon 
committed  to  the  custody  of  the  marshal,  as  by  the  record  thereqf,  nam 
remaimmg  in  ike  court  of  Kin^s  Bench,  appears,  &c.  it  was  detennined  by 
the  ooort  of  King's  Bench,  that  such  allegation  is  either  impertinent  and 
Borplnsage,  iar,  properly  speaking,  such  documents  are  not  records,  nor 
capable  of  becoming  so ;  or  considering  them  as  quasi  of  record,  the  all^ 
gation  is  sufiiciently  proved,  by  the  production  of  them  from  the  office  of 
the  derk  of  the  papers  of  the  King's  Bench  prison,  wi^  whom  they  are 
properly  deposited.  And  that  court  will  not  compel  the  marshal  to  affile  Manfaal  noe 
ofrecordawritofAaAefl^corp^ciimcau*^,  by  virtue  of  which  a  person  Sk"u^^*^ 
is  committed  to  ]^  custody  in  execution '.  In  the  Common  Pleas,  the  dis-  Commitment, 
tinction  seems  to  be,  between  commitments  by  a  single  judge,  on  mesne  ][lid!!lhai'Mt[ui 


'pooesa,  and  commitments  by  the  court,  in  execution ;  the  one  is  said  to  C.  P. 

*  R.H.  14  Cbr.LK.  Rand  sees  Moore^  '  3  Bos.  &  PuL 456.  5 Esp.  Rep. 8. &  C 
157.  1  Bing.  855.  S.  C  ^nte,  58.(/).  '  5  East,  440.  and  fee  3  Bvn.  ft  Crct.  9. 

^  1  Sallc.  850.  4  Dowl.  &  RyL  6S4.  &  Q 

*  R.  H.  5  W.  &  M.  K.  B.  '2  Miule  &  SeL  808. 
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IVitoa  books, 
how  far  evi- 
dence of. 


be  a  matter  of  record^  the  other  not;  for  the  court  can  only  act  by  record*: 
and  accordingly^  where  the  bill^  in  an  action  against  the  warden  for  an 
escape^  alleged  that  the  prisoner  was  brought  to  the  bar  of  this  court  bj 
the  defendant^  by  virtue  of  a  writ  of  habeas  corpus,  and  was  by  the  same 
court  re-committed  to  prison  in  execution,  "  as  by  the  commitment  more 
fully  and  at  large  appears ;  "  the  plaintiff^  on  special  demurrer,  assigning 
for  cause  that  it  was  not  averred  in  the  bill  that  the  commitment  was  of 
record,  had  leave  to  amend,  on  payment  of  costs  ^.  The  prison  books  of 
the  King's  Bench  and  Fleet  prisons,  though  admissible  evidence  to  prove 
the  period  of  the  commitment  and  discharge  of  a  prisoner,  are  not  admit* 
sible  to  prove  ^e  cause  of  his  commitment  ^. 


Bill,  and  decla- 
ration, against 
prisoners. 


In  actual,  or 


When  a  defendant  is  committed  to  the  custody  of  the  marshal  *>,  or  hss 
put  in  bail  upon  a  cepi  corpus^,  or  habeas  corpus^,  the  plaintiff,  or  mj 
other  person,  may  exhibit  a  bill,  and  declare  against  him  in  the  King's 
Bench,  as  a  prisoner  of  the  court,  in  whatever  action,  and  charge  him  with 
whatever  injury  he  thinks  proper  '. 

When  the  defendant  is  in  actual  custody  of  the  marshal,  he  has  the  pri- 
todyof  marehaL  ^^*  ®^  *^®  court,  and  cannot  be  compelled  to  answer  elsewhere  ;  so  thtt 

if  he  were  not  to  answer  here,  none  could  have  remedy  against  him^.  And 
even  where  he  is  not  in  actual  custody,  yet  still,  when  he  appears  and  pnti 
in  bail,  he  is  supposed  to  be  in  custody  of  the  marshal,  and  may  be  pro- 
ceeded against  accordingly.  But  an  appearance  alone^  without  bail,  u  not 
sufficient ' ;  it  being  clearly  settled,  that  when  the  defendant  is  not  in 
actual  custody,  no  action  can  be  legally  commenced  against  him  as  a  pri- 
soner, until  he  has  filed  bail  K  It  is  the  entry  of  bail  in  such  case,  which 
gives  this  court  jurisdiction  ^ :  and  therefore,  where  no  bail  is  entered  for 
the  defendant  ™,  or  where  bail  is  entered  for  him  by  a  wrong  name  ■,  or 
there  are  several  defendants,  and  no  bail  is  entered  for  one  of  them^  the 
proceedings  are  void^  and  coram  non  judice.  But  it  is  said,  that  by  the 
practice  of  the  King's  Bench,  though  the  defendant's  bail  be  not  taken  and 
entered  till  the  last  day  of  term,  and  the  bill  be  put  in  before,  any  time 
that  term,  it  is  well  enough ;  yet  from  the  time  of  the  bail,  the  defendant 


■  Per  Blosset,  Seg.  arg.  2  Moore,  662, 3. 
*>  8  Moore,  661.  8  Taunt.  512.  S.  C. 

*  3  Bos.  &  Pul.  188.  And  see  further,  as 
to  the  evidence  in  an  action  against  the  war- 
den,  for  an  escape,  9  Moore,  778. 

«»  7  Hen.  VI.  42.  27  Hen.  VI.  6.  a.  2 
Inst  23.  4  Inst  72.  2  Bulst.  207,  8. 

*  31  Hen.  VI.  10.  32  Hen.  VI.  4.  21 
Hen.  VII.  33.  Hob.  264,  5.  Cro.  Jac.  460. 
Godb.  389.  Cro.  Car.  330. 

'  Cro.  Jac.  621.  1  Salk.  362. 

«  R.  E.  16  Geo.  II.  reg.  1.  K.  B.  Cowp. 


466.  2  Wms.  Saund.  6  Ed.  1.  (1.) 

^  2  Bulst  123.  Carth.  87b.  1  SalL  1,S- 
S.  C.  2  Bur.  1061.  1  Dumf.  8c  East,  59i 

»  7  Hen.  VI.  41.  Cro.  Eliz.  605. 

k  1  Sid.  373.  2  Keb.  368.  S.  C  1  Vflit 
136.  2  Lev.  13.  2  Keb.  790.  S.  C 

»  1  Vent   136. 

«"  Cro.  Eliz.  606.  Moor,  694.  Cro.  Jic. 
620. 

"  Cro.  Eliz.  223. 

<»  Poph.  146. 
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k  Misw«i«ble  as  in  custody  of  the  manhal^  and  net  belore^  in  strictnesB  of 

Tlie  bill  agMBst  a  prisoner^  in  the  King^a  Bench^  ia  a  oompkint  in  wri*  Bin  against  pri- 
tiiig»attppo6ed  to  be  exhibited  to  the  coart>  but  reallj  filed,  when  necessary,  J^^'^"^^ 
witk  the  clerk  of  the  declaradens  in  the  King's  Bench  office ;  and,  except 
when  the  action  is  brought  for  a  trespass  committed  in  Middlesex  ^  or 
other  coiuitj  where  the  court  sits,  or  the  defendant  ia  a  prisoner  in  custody 
of  the  sheriff,  &c  should  allege  the  defendant  to  be  in  custody  of  the  mar- 
ahaL    When  the  defendant  ia  in  actual  custody,  the  bill  should  be  filed.  What  nerenary 
betee  a  copy  of  it  ia  delivered  to  the  defendant,  or  left  fer  him  with  the  ^^  ^^  *^^ 
gaoler  or  turnkey  ^ :  the  ddivery  of  a  dedacation  against  a  prisoner,  though 
in  doe  tim^  being  a  nullity,  if  there  be  no  Inll  filed  against  him,  and  he  ia 
entitled  to  hia  discharge^.     But  when  a  prisoner  is  in  custody  upon  pro- 
oeaa  by  original,  it  ia  sufficient  to  deliver  a  declaralion  thereon,  without 
filing  a  Ml  againat  him  *.    And  a  declaration  against  a  defendant  at  large 
upon  imil  ia  good,  although  a  bill  has  not  been  filed ;  because,  if  the  brings 
ii^  of  a  writ  of  error,  or  any  other  reason,  make  the  filing  of  a  bill  necea* 
aary,  it  may  be  filed  at  any  tine  ^. 

When  the  defendant  ia  in  the  actual  or  supposed  custody  of  the  marshal.  How  far  eomi- 
upm  SLhm  id  Middlesex  or  latilat,  &c  the  biU  exhibited  against  him  in  ^^^^^ 
th*  King^s  Bendi,  as  a  prisoner  of  the  court,  is  considered  as  the  com^  luit. 
BBsncetnent  of  the  suit,  and  the  biU  of  Middlesex  or  latitat,  &c.  merely  as 
praeaaa  to bdng  him  into  court'.    Such  process  therefore,  we  have  seen ^, 
mi^t  fermerly  have  been  sued  out,  though  the  defendant  could  not  have 
hoeia  mesled  upon  it,  befece  the  cause  of  action ;  and  the  plaintiff  ia  still 
alVwwii  l»  give  in  evidence  a  cause  of  action  arising  alter  it  ia  sued  out, 
nod  hefera  the  exhibiting  of  the  bilL 


A  prisoner,  in  actual  custody  of  the  marshal  or  warden,  may  be  proceeded  Proceediiigt 

against  by  the  same  plaintiff  at  whose  suit  he  was  arrested,  or  charged  in  iq  cuttoS^of   ' 

custody  by  a  third  person:  and  the  same  plaintiff  may  proceed  against  ^^^^  or  war- 

him,' either  fer  the  cause  of  action  expressed  in  the  process,  or  for  a  differ-  plea. 
emi  cause  of  action. 

fn  the  King's  Bench,  when  a  defendant  is  committed  to  the  custody  of  Bin  and  dcclan- 

the  marshal,  on  a  bill  of  Middlesex  or  latitat,  &e.  or  on  an  attachment  of  piaintifl^  in  K.  B. 
privilege  *,  the  plaintiff  must  in  due  time  file  a  bill^  against  him,  as  a  pri- 
soner d  the  court,  with  the  derk  of  the  declarations  in  the  King^s  Bench 

"  Hob.  70.     Cro.  Jac.  S84.    Jenk.  296.  '  Say.  Rep.  40. 

&  a  ■  1  WUa.  40.  144,  &c.    2  Bur.  960.    S 

^  Dyer,  116.  (a).  Wriil  Saund  5  Ed.  1.  (1.)  but  see  S  Bur. 

'  R.  E.  5  W.  &  M.  irg.  3.  §  1.  (6).  K.  B.  1244. 

8  Mod.  890,  7.  ^  AnU,  145. 

'  4  East,  16.     1  Chit  Rep.  S89.     Ank^  ^  Cro.  Car.  S80. 

S4S.  k  4  Bast,  16.  Append.  Chap.  XV.  $  19. 

*  4  East,  17. 
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office ;  and  deliver  a  copy  of  it  to  the  defendant^  or  turnkey  at  the  Ring's 

Bench  prison.     But  when  a  defendant  renders  in  discharge  of  his  bail, 

after  a  declaration  has  heert  filed  conditionally,  and  notice  served  upon  him, 

and  rule  to  plead  given^  it  is  not  necessary  to  deliver  another  dedaratioa 

Time  for  de-        for  the  defendant  in  custody  •.  If  a  prisoner  be  turned  over  from  one  cus- 

movaf from'^one    ^^Y  ^^  another,  it  is  considered  as  a  continuance  of.  the  same  imprison- 

custody  to  an-      ment  ^ :  Therefore,  where  a  defendant,  having  been  taken  or  chained  in 

custody  of  the  sheriff  or  other  officer  by  mesne  process,  is  afterwards  re- 
moved by  habeas  carpus,  and  committed  to  the  custdoy  of  the  marshal,  the 
proceedings  against  him  are  to  be  reckoned  from  the  time  of  his  having 
On  commitinent,  been  so  taken  or  charged  in  custody  ^.     In  general,  however,  it  is  a  rule, 

that  when  the  defendant  is  committed  to  the  custody  of  the  marshal,  upon 
a  cepi  corpus^,  or  habeas  corpus  %  &c.  before  dectaration,  the  plaintiff 
should  declare  against  him,  in  the  King's  Bench,  before  the  end  of  the 
term  next  after  such  commitment ;  or,  in  case  of  a  surrender  to  the  mar- 
shal in  discharge  of  bail,  before  the  end  of  the  term  next  after  such  surren- 
der, and  due  notice  thereof.     But  the  term  of  the  commitment  or  sur- 
render is  to  be  accounted  one,  although  the  defendant  was  not  committed 
or  surrendered  till  the  last  day  of  vacation  s.    The  defendant  was  formerly 
brought  into  court  by  rule,  in  order  to  be  charged  with  a  declaration; 
there  being  no  occasion  for  a  habeas  corpus,  when  it  was  in  the  same 
Affidavit  of  de-    court  ^ :  but  this  practice  is  now  disused.    And  there  is  no  occasion  for  an 
ration  °unn^       affidavit  of  the  delivery  of  the  declaration,  where  the  defendant  is  in  cus- 
ceaa&Ty.  tody  of  the  marshal  K 

Time  for  de-  In  the  Common  Pleas,  if  the  defendant  be  committed  to  prison  by  pit>- 

wiitaient°orTOT-  ^^^  ^^*  ®^  *^^^  court,  or  habeas  corpus,  the  prisoner  entering  his  appearance 
der,  in  C.  P.       with  the  prothonotary,  in  case  of  a  plaint  or  attachment  of  privilege,  or 

with  the  filacer  on  other  process,  and  giving  rules  to  declare,  the  plaintiff 
not  declaring  before  the  end  of  the  next  term  after  the  commitment,  the 
defendant,  in  reference  thereunto,  is  entitled  to  be  discharged  of  his  impri- 
sonment by  supersedeas,  in  the  end  of  the  next  term ;  with  liberty  for  the 
plaintiff  to  declare  upon  that  appearance,  the  next  term  aflter  that  at  the 
furthest  K  And  "  if  any  defendant  shall  render  him  or  herself,  or  be  ren- 
dered to  the  Fleet  prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any 
plaintiff,  where  no  further  proceedings  by  declaration  have  been  had  against 
such  defendant  so  rendered,  before  such  render,  unless  the  plaintiff  fllull 
declare  against  such  defendant  within  two  terms  after  such  render,  sad 
defendant  may  be  discharged  out  of  custody  by  supersedeas,  to  be  allowed 

*  1  Chit  Rep.  720.  f  R.  H.  26  Geo.  III.  K.  B.  and  Me  R.  T. 

*  I  Bur.  4S9.     2  Ken.  173.  S.  C.    6       I  Ann.  rt^.  2.  K.  B. 

Dumf.  &  East,  36.    6  Dumf.  &  Eait,  524.  ■  R.  T.  2  Geo.  I.  (a).  K.  B. 

^  R:  H.  26  Geo.  III.  K.  B.  and  see  R.  T.  »  2  SeL  Pr.  2  Ed.  259.    2  Bur.  1051,  t 

26  &  27  Geo,  II.  §  11.  in  Scac,  accord,  Jnie,  S48. 

Man.  Ex.  Append.  216.  >  R.  E.  5  W.  &  M.fvy.  8.  §  2. (a).  K.& 

^^R-M.  1654.  §  11.    R.E.5W.  &M.  1  Chit  Rep.  890. 

rcg.  S.  §  1.  (a).  K.  B.  6  Mod.  254.  R.  T.2  ^  R.  M.  1654.  §  15.  C.  P.* and  see  R.E 

Ceo,  I.  K.  B.  and  note  (a),  8  Mod.  806.  14  &  15  Car.  II.  reg.S.(XF. 

*  R.  M.  16  Cbr.  II.  (6).  K.  B.  6  Mod.  21. 
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bj  one  of  the  justices  of  this  court,  if  cause  shall  not  be  shewn  to  the  con^ 
trary,  by  the  plaintiff  or  his  attorney,  upon  notice  to  either  of  them  given 
by  the  defendant's  attorney  or  agent,  and  oath  made  of  such  notice  given*." 

It  was  formerly  necessary  in  this  court,  as  well  as  in  the  Exchequer,  to  Mode  of  declare 
bring  up  the  defendant  by  habeas  cor  pus,  to  the  bar  of  the  court,  in  order  p*^'J|^  ^'h^ 
to  charge  him  with  a  declaration  at  the  suit  of  the  plaintiff  ^     But  now,  fore,  and  on  sul 
by  the  statute  8  &  9  W.  III.  c.  27-  §  13.  for  the  more  easy  and  quick  ob-  IXl.  ^'  "^ 
taining  of  judgment  against  prisoners  in  the  Fleet,  "  it  shall  and  may  be 
''  lawful  for  any  person  or  persons,  having  cause  of  action  against  any  pri- 
soner or  prisoners  committed  to  the  said  prison  of  the  Fleet,  after  filing 
or  entering  a  declaration  in  such  action  with  the  proper  officer,  to  de-* 
liirer  a  copy  of  such  declaration  to  the  defendant  or  defendants  in  any 
personal  action,  or  to  the  turnkey  or  porter  of  the  said  prison  ^ :  and 
"  after  rale  given  thereupon  to  plead,  to  be  out  in  eight  days  at  most  after 
"  delivery  of  such  copy  of  declaration,  and  affidavit  made  of  such  delivery', 
"  before  the  Lord  Chief  Justice  or  one  other  of  the  justices  of  the  Common 
^  Pleas,  or  before  the  Lord  Chief  Baron  or  some  other  of  the  barons  of  the 
**  ooif  of  the  Exchequer  at  Westminster,  to  sign  judgment  in  such  action 
against  such  defendant  or  defendants,  as  if  he  or  they  had  been  actually 
charged  at  the  bar  of  the  Common  Pleas  or  Exchequer,  with  such  ac- 
tion.**    The  practice,  as  regulated  by  this  statute,  is  to  make  two  copies  Practice  on  that 
of  the  declaration,  and  take  the  same  to  the  prothonotaries'  office,  where  '^^"^^ 
the  derk,  on  being  paid  for  entering  the  declaration,  will  mark  both  copies; 
one  of  which  should  then  be  delivered  to  the  turnkey  at  the  Fleet  prison ; 
Sad  if  he  acknowledge  the  defendant  to  be  his  prisoner  at  the  plaintiff's 
suit,  an  affidavit  is  made  of  the  delivery,  and  sworn  before  a  judge,  the 
other  copy  of  the  declaration  being  annexed  thereto ;  after  which  the  affida-* 
vit  is  taken  to  the  secondaries'  (^ce,  and  the  secondary  will  give  a  rule 
thereon,  for  the  defendant  to  appear  and  plead :  and  if  he  do  not  plead 
widiin  the  time  limited  by  the  rule,  the  plaintiff  may  sign  judgment,  and 
g^ve  notice  of  inquiry,  if  necessary,  to  the  prisoner  or  turnkey,  and  proceed 
as  in  other  cases  *.    The  declaration,  however,  must  be  entered  with  the 
jnodMmotaries,  before  it  is  delivered  to  the  defendant ' :  And  where  the 
defendant  has  put  in  special  bail  by  attorney,  and  afterwards  renders  in 
diachaige  of  his  bail,  the  declaration  it  seems  should  be  delivered  to  him* 
self  personally ,  or  the  turnkey  of  the  prison,  and  not  to  his  attorney  s.    So 
where  the  defendant,  whilst  at  large,  was  served  with  a  copy  of  process, 
with  notice  to  appear,  but  before  a  declaration  became  a  prisoner  in  the 
Fleets  and  the  plaintiff,  by  virtue  of  an  affidavit  of  service,  entered  an  ap^ 
pearance  for  the  defendant,  left  a  declaration  in  the  office,  and  gave  him 
notice  thereof;  the  court  set  aside  the  declaration  and  subsequent  proceed* 

*  R.  B.  8  Geo.  L  C  P.  <  Jd.  §  22. 

^  R.  H.  14  &  15  Oir.  II.  teg,  S.  C.  P.  «  Imp.  C.  P.  7  Ed.  667. 

*  For    tbe  beginning  of  a  deckntion  '  Cas.  Pr.  C.  P.  Hi. 

agnnflt  a  pritooer  in  custody  of  the  warden,  '  2  Blac.  Rep.  786.  and  lee  Barnes,  d9& 

in  a  P.  ice  Append.  Chap.  XV.  §  21.  1  Chit.  Rep.  S86.  720.  Ante,  S44.  854. 
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iag8>  on  the  ground  that  as  he  was  a  prisons  at  the  time  of  tlie  dedaxa^ 
tion^  it  ought  to  have  been  delivered  to  the  turnkey  of  the  Fleet  K 
Time  for  dechur-       In  the  Exchequer  it  is  a  rule  ^  that  "  in  all  cases  where  a  priaoner  is 
*'^*'*  ^  ^^^  ^  taken  detained  or  charged  in  custody^  by  mesne  process  is- 

suing out  of  that  courts  and  the  plaintiff  shall  not  cause  a  dedaration  to  be 
delivered  to  such  prisoner^  or  to  the  gaoler  or  turnkey  of  the  gaol  or  pri- 
son where  he  is  detained  or  charged  in  custody,  before  the  end  of  the  next 
term  after  the  return  of  the  process,  and  cause  an  affidavit  to  be  made  and 
filed  in  the  office  of  pleas,  of  the  delivery  of  such  declaration*  and  of  the 
time  when  and  person  to  whom  the  same  was  delivered,  by  the  first  day 
of  the  next  term  after  the  delivery  of  such  declaration,  the  priaoner  shell 
be  discharged  out  of  custody,  by  writ  of  supersedeas^  to  be  granted  by  the 
court  or  one  of  the  barons,  upon  entering  an  a^yearanoe,  unless  upon 
notice  given  to  the  plaintiff's  attorney  or  clerk  in  court,  good  cause  shsU 
be  shewn  to  the  contrary :   And  in  case  of  a  commitment  or  surrender  to 
the  Fleet  prison  in  discharge  of  bail,  before  a  declaration  delivered^  anleas 
the  plaintiff  shall  cause  a  copy  of  a  declaration  to  be  delivered  as  afion* 
said,  before  the  end  of  the  term  next  after  such  commitment  or  surrender 
shall  be  made,  and  due  notice  of  such  surrender  given,  the  prisoner 
shall  be  discharged  out  of  custody,  by  writ  of  supersedeas^  to  be  graated 
as  aforesaid,  upon  entering  an  appearance,  unless,  upon  notioe  given  to 
the  plaintiff 's  attorney  or  clerk  in  court,  good  cause  shall  be  shewn  to  tk 
contrary." 
Proceedings  When  the  defendant,  being  charged  with  process  issuing  out  ef  the 

onnenioyaUo^'^'  King*s  Bench,  is  removed  before  declaration,  from  the  custody  of  the  ab* 
Fleet,  befoxe  de-  riff  or  marshal  to  the  Fleet  prison,  the  plaintiff*  we  have  seeaScsnnot 

clftntion* 

proceed  further  in  the  King's  Bench,  without  removing  him  to  the  praeo 
of  that  court*  by  habeas  corpus  ad  respondendum ;  but  he  may  dedare 
against  him  in  the  Common  Pleas,  in  the  same  manner  as  if  he  ha4  been 
arrested  by  process  out  of  that  court*  and  proceed  to  final  judgment :  sad 
fw  default  of  declaring,  &c«  in  due  time,  that  is  the  pn^r  court  to  be  sp- 
Further  a£Bdavit  plied  to,  for  discharging  the  defendant  out  of  custody  ^.  In  that  case  hrnr- 
o^^^d^  unne-     ^^^^  there  having  been  already  an  affidavit  of  the  debt,  when  the  plaintiff 

took  out  the  process  upon  which  the  defendant  was  arrested*  it  is  net  ae- 

cessary  to  make  any  further  affidavit*  in  order  to  charge  him  in  custody*; 

and  it  seems  that  the  defendant,  after  such  removal,  may  put  in  an4  jw* 

Proceedings  on    tify  bail  iu  either  court '.      But  where  a  defendant  is  removed  to  the  Fleet 

Fleet,  after  de-    F'wn  ajier  declaration,  the  action  must  proceed  in  that  court  wherein  tlie 

claratioo.  plaintiff  declares ;  and  the  defendant  is  to  be  superseded  by  that  oonitf 

for  want  of  subsequent  prosecution*  though  detained  in  the  priaon  of  the 
other  court '. 

*  Barnes,  398.  but  see  1  Dumf.  &  East,  <>  Barnes,  884,  5.  408. 

591.  <  Pr.  Reg.  S8Q.    Bamfm  7&.     (ks.  Pr. 

»»  R.  T.  26  &  87  Geo.  II.  S  11.  m  Scac.  C.  P.  Hi.  S,  C 
Man.  Ex.  Appead.  %\^  Id.  U  Bos.  &  PuL  311.  JnU^  34S^ 

<"  4f4e,  349.  «  Baraos,  384^  6. 


AGAINST   PKI80NERS,   &C.  357 

A  priaoaer  once  oommitted  to  the  oostody  of  the  marshal  or  warden,  is  Proceedingtby 
Ikhle  to  be  charged  with  a  civil  action,  either  by  the  same  plaintiff  for  a  f^«^f^ 
diffwent  cause  of  action,  or  by  a  third  person,  so  long  as  he  remains  in  ao>  0^*^  of  action, 
taal  custody.     For  though  it  be  a  rule,  that  a  prisoner  once  supersedeable,  son.  ^^^^ 

is  always  so*,  yet  this  holds  only  with  regard  to  the  same  plaintiff,  at  Rule,  that  pri- 
whose  suit  he  was  in  custody,  for  the  original  cause  of  action  *» ;  and  even  JlJJI^fclSc'iii' 
with  f^ard  to  hhn,  it  must  be  understood  with  this  qualification,  that  the  "l^y*  *^  ^^' 
prisoner  is  only  supersedeable,  so  long  as  he  remains  in  the  satM  custody, 
and  under  the  same  process ;  for  the  moment  the  nature  of  the  custody  is 
^Muged^  the  rule  ceases :  Therefore,  if  a  prisoner  upon  mesne  process  be 
supersedeable  for  any  irregularity,  as  for  want  of  the  demand  of  a  plea,  he 
cannot  take  advantage  of  it,  qfier  he  is  charged  in  execution ;  supposing 
be  had  any  opportunity  of  applying  on  that  ground,  before  he  was  charged 
iiiQbaeentioii*.  80,  where  a  prisoner  is  supersedeable,  for  want  of  filing  a 
Inll  against  him  in  due  time,  he  waives  the  irregularity,  by  afterwards 
pleading^.  And  it  has  been  holden,  that  a  creditor  may  lawfully  enter  a 
detainer  against  his  debtor,  who  is  in  fact  resident  within  the  walls  of  the 
Kingl'a  Bench*,  or  Fleet  prison ',  though  he  be  not  there  by  compulsion. 
But  %JugUive,  surrendering  himself  to  the  warden,  in  order  to  take  the 
beneft  of  an  insolvent  act,  was  not  considered  as  a  prisoner,  nor  liable  to  be 
charged  as  such  with  a  declaratioa  f . 

In  the  King's  Bench,  the  mode  of  charging  a  prisoner  with  an  action.  Mode  of  chaig- 
in  custody  of  the  marshal,  in  term  time,  is  by  filing  a  biU  against  him,  as  t°JJtSi^oTm«. 
being  in  sudk  custody,  and  ddivering  a  declaration,  whidi  is  a  mere  copy  sh^  in  K.  B. 
«f  the  WD,  to  the  turnkey.     In  vacation,  there  was  formerly  no  way  to  j^  yjcation. 
diarge  him,  but  by  mi^ng  an  entry  in  the  marshal's  book  in  the  King's 
Bendi  office,  that  he  should  remain  in  custody,  at  the  suit  of  the  intended 
plaintiff,  which  was  deemed  sufficient  to  charge  him,  provided  he  were 
diea  in  actual  custody;  for  if  he  were  at  liberty,  he  might  have  been  ar- 
rested ^.     But  in  a  modem  case  '>  where  this  matter  was  fully  discussed, 
the  court  of  King^s  Bench  were  of  opinion,  that  the  right  method  of 
chari^i^  the  defendant  with  a  new  suit  in  vacation,  is  to  file  a  bill,  as  of 
the  preceding  term ;  and  then  deliver  to,  or  leave  for  the  defendant  in 
custody,  a  copy  of  the  declaration,  as  of  the  preceding  term,  and  to  make  an 
affidavit  thereof^.     And  when  the  defendant  is  charged  in  vacation,  upon  Special  memo^ 
a  cause  of  action  arisii^  after  the  last  term,  there  should  be  a  special  me- 
morandmn,  similar  to  that  against  an  attorney  under  the  like  drcum- 


*  Banes.  S68,  9.  499.  1  H.  Blac  261.  1 
Bot.  &  PuL  S61. 

^  S  Bur.  1048.  Cookton  v.  Foster,  T.  23 
Geo.  in.  K.  B. 

'  }  Diuraf.  &  East,  &91.  but  see  7  Moore, 
154.  S  Brod.  &  Bing.  SOI.  S.  C. 

<  1  East,  77.  and  see  1  H.  Blac.  861.  1 
C^lDta  R^b  887,  8. 

*  8  Maule  &  SeL  144.  and  see  1  ChiL 
Re|ki79i 

'  5  Durnt  &  East,  392.  but  vide  anU, 


219. 

>  Barnes,  S80.  Pr.  Beg.  S26.  S.  C.  8 
Blac.  Rep.  970. 

>»  6  Mod.  264.  iSalk.  218,  14.845.  8 
Salk.  150. 

>  2  Bur.  1052.  and  see  8  Dumf.  &  East, 
648.  8  Wms.  Sannd.  5  Ed»  1.  (1.) 

*^  Q».  as  to  tba  qgUaat  f  which  does  not 
seem  to  be  necessary,  when  the  defendant  is 
in  custody  of  the  maxjbaL  Antef  854. 
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stances  S  stating  the  day  of  bringing  the  bill  into  the  office  of  the  derl  of 
Affidavit  of  the  declarations.  For  preventing,  however,  the  detainer  of  prifloners  chaiged 
cauae  o  acUon.     ^j^j^  declarations  in  custody  of  the  marshal,  where  the  cause  of  actioii 

against  them  does  not  amount  to  a  bailable  sum,  it  is  a  rule  \  in  the 
King's  Bench  and  Exchequer,  that  ''no  declaration  shall  be  soffidait 
cause  of  detaining  such  prisoner  in  custody,  unless  an  affidavitfy  that  the 
plaintiff's  cause  of  action  agaitist  him  does  amount  to  ten  pouiids  or 
upwards,  (since  increased  to  twenty  pounds  or  upwards,  by  the  statute  7  & 
8  Geo.  IV.  c.  71*  §  !•)  shall  be  first  made  and  filed  with  the  derk  of  the 
«  rules  in  the  former  court,  or  in  the  office  of  pleas  in  the  latter,  and  the  sum 
specified  in  such  affidavit  indorsed  by  him  on  such  dedaratkm^  before  the 
same  is  left  with  the  turnkey." 
Mode  of  charg-        In  the  Common  Pleas,  there  seems  to  have  been  formerly  a  difficulty  in 

•  •  •  

FleetTbv^third     Proceeding  against  prisoners  in  the  Fleet  prison,  at  the  suit  of  a  third  per- 
persoo,  in  C.  P.    SOU ;  to  obviate  which,  a  rule  was  made,  that  ''if  a  capias  were  returned 

in  court  non  est  im>entus,  against  a  prisoner  in  the  Fleet,  he  should  be  coib- 
pellable  to  appear  upon  a  habeas  corpus  ad  respondendum,  as  well  at  the 
suit  of  a  stranger,  as  at  his  suit  whereupon  he  was  imprisoned,  and  to  an- 
swer  to  a  declaration  according  to  the  rules  of  the  court,  or  that  judgment 
might  be  entered  against  him  ^ : "  and  at  length,  by  the  statute  13  Car* 
II.  Stat.  2.  c.  2.  §  5.  it  was  enacted,  that  "  every  person  or  persons,  having 
cause  of  personal  action  against  any  prisoner  in  the  Fleet,  may  sue  forth 
an  original  writ  upon  his  or  their  cause  of  action  ;  and  that  a  writ  of 
habeas  corpus  be  granted  to  every  such  person  or  persons,  to  be  directed 
to  the  warden  of  the  same  prison,  to  have  the  body  of  such  prisoner  be- 
^'  fore  the  justices  of  the  Common  Pleas,  at  some  certain  day  in  any  term, 
"  to  answer  the  said  plaintiff  or  plaintiffs,  upon  his  or  their  said  cause  of 
*'  action ;  and  that  if  the  said  plaintiff  or  plaintifis,  at  the  said  day,  pot 
"  into  the  said  court  his  or  their  declaration,  according  to  the  said  original 
"  writ,  against  the  said  prisoner  being  present  at  the  bar,  the  said  prisoner 
"  shall  be  bound  to  appear  in  person,  or  to  put  in  an  attorney  to  appesr 
"  for  him  in  the  said  action  ;  and  unless  the  said  defendant  plead  upon  s 
rule  given,  to  be  out  in  eight  days  at  the  least  after  such  appeannee, 
judgment  by  nihil  dicit  may  be  entered  against  such  defendant,  as  ap- 
pearing in  person,  whicli  shall  be  good  and  effectual  in  law ;  and  sad 
charge  in  court  by  declarations,  signified  by  rule  unto  the  said  warden, 
shall  be  a  good  cause  of  detention  of  such  prisoner  in  his  custody,  froB 
which  he  shall  not  be  discharged,  without  a  lawful  supersedeas  or  role 
"  of  court :  and  if  the  said  warden  shall  do  otherwise,  he  shall  be  respoO' 
sible  to  the  court,  and  to  the  party  grieved  for  damages,  by  action  upon 
the  case,  to  be  brought  against  him  for  discharging  such  prisoner."    A 
rule  of  court  was  made,  soon  after  the  passing  of  this  statute  ',  limiting 

*  5  Dunif.  &  East,  325.  8  Durnf.  &  East,  Append.  210. 

€43.  Ante,  821.  and  see  Append.  Chap.  XV.  "^  R.  M.  1654.  $  13.  C  P.  and  fee  «i  $ 

5  20.  10, 

^  R.  E.  15  Geo.  II.  n;^'.  3.  K.  B.    R.  T.  <i  R.  H.  14  &  15  Car.  IX.  n^.  S.  C.  P. 
2«  &  27  Geo.  II.  5  3.  in  Scac,  Man.  Ex. 
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the  times  within  which  prisoners  shoold  be  brought  to  the  bar  of  the  court 
hj  habeas  corpus,  to  be  charged  with  dedarations :  but  the  statute  8  &  9 
W.  III.  c  27-  $  13.  having  dispensed  with  the  necessity  of  bringing  them 
to  the  bar  of  the  court  for  that  purpose^  the  mode  of  charging  them  with  a 
declaratioii,  at  the  suit  of  a  third  person^  is  now  similar  to  that  used  by  the 
same  plaintifT^  at  whose  suit  they  were  originally  arrested :  And  they  may, 
it  seems,  be  charged  with  a  declaration  in  vacaiion,  as  well  as  in  term 
time  ^     But  a  rule  was  made  in  this  court  \  as  well  as  in  the  King's  Affidavit  of 
Bench,  in  consequence  of  the  statute  5  Geo.  II.  c  27.  that  "  no  copy  of  a  **"**  ^  ^^^^' 
declaration,  delivered  at  the  Fleet  prison,  against  any  prisoner  there,  shall 
be  a  sufficient  charge  to  hold  such  prisoner  to  bail,  or  to  detain  such  pri- 
soner in  custody  for  want  of  bail,  unless  an  affidavit  that  the  plaintiff's 
cause  of  action  amounts  to  ten  pounds  or  upwards,    (since  increased  to 
iwetUy  pounds,  by  the  statute  7  &  8  Geo.  IV.  c  ^\.  §  1.)  be  first  made 
and  filed  in  the  proper  prothonotary's  office,  and  an  indorsement  made  by 
the  said  prothonotary,  or  his  deputy,  upon  such  copy  of  a  declaration,  sig- 
nifying the  sum  of  money  specified  in  such  affidavit ;  for  which  sum  so  in- 
dorsed, bail  shall  be  required,  and  for  no  more."    On  this  rule,  it  is  neces- 
sary that  the  original  declaration,  indorsed  by  the  prothonotary,  should  be 
delivered,  and  not  a  copy  of  such  declaration  and  indorsement  ^ :  but  the 
rule  is  confined  to  cases  where  the  prisoner  is  charged  with  a  nerv  action ; 
and  does  not  apply^  where  he  is  proceeded  against  by  the  same  plaintiff, 
for  the  cause  of  action  expressed  in  the  process  ^ :  And  the  court  will  not  Of  delivery  of 
discharge  a  defendant  out  of  custody,  on  the  ground  of  the  affidavit  of  the  °*^**"'"°'»« 
delivery  of  the  declaration  not  having  been  filed  within  twenty  days  after 
the  delivery,  if  it  be  by  way  of  detainer  ^ 

When  a  bill  is  filed  against  a  prisoner  in  custody  of  the  marshal,  if  a  Time  for  pletd- 
eopy  of  it  be  delivered  for  him  to  the  turnkey,  four  days  exclusive  before  *°**  *° 
the  end  of  the  term,  a  rule  to  plead  given,  and  a  plea  demanded,  the  de- 
fendant must  plead  as  of  that  term  ;  but  if  the  bill  be  not  filed,  and  copy 
deliyered,  four  days  exclusive  before  the  end  of  the  term,  the  defendant 
may  imparl  until  the  next  term ;  and  in  default  of  pleading  in  due  time, 
judgment  may  be  signed  ^     In  the  Common  Pleas,  the  defendant  must  In  C.  P. 
I^ead  within  the  time  limited  by  the  rule  given  by  the  secondary ;  and  a  Demand  of  plet, 
demand  of  pica  is  necessary,  when  the  defendant  is  in  custody  of  the  Mdwhen^ot^' 
marshal  of  the  King's  Bench  prison  ^ ;  which  demand  may,  it  seems,  be 
made  at  the  time  of  delivering  the  declaration  ^ :   but  when  the  defendant 
is  in  custody  of  the  warden  of  the  Fleet,  a  demand  of  plea  is  in  ge- 
neral unnecessary  * ;  though  if  a  prisoner,  in  the  Common  Pleas,  be  pre- 
vented from  justifying  bail,  by  the  plaintiff's  desiring  further  time  to 
inquire  into  their  sufficiency,  he  is,  from  the  time  of  his  notice  of  justifica- 

•  %  Marsh.  65,  6.  f  R.  E.  5  W.  &  M.  reg,  3.  (a).  K.  B. 
*»  R.  H.  8  Geo.  II.  reg.  I.  C.  P.                     and  see  1  Dowl.  &  Ryl.  186. 

'  Pr.  Reg.  SSI.  Barnes,  iS4.  S.  C.  *  I  Dumf.  &  East,  591. 

^  Barney  75.  Pr.  Reg.  SSO.  Cas.  Pr.  C.P.  *»  1  Dowl.  &  Ryl  186. 

144.  S.  a  Ump.  C.  P.  7^8S1..667. 

*  2  Bos.  &  PuL  72. 
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tioii>  entitled  to  a  demand  of  ^ca»  liefore  jodgmeiilt  can  be  ^ned  agalaH 

Timet  for  pro-  After  the  delivery  of  the  declaration  agaiast  a  prisoner  ia  oiulody  of  tlie 
^^  dieriff.  &c«rag««t.  prisoner  in  OMtodyrf  the  ««d»l,  thepkntiff, 
ment,  and  exe-     in  the  King's  Bench^  should  {nrooeed  to  trials  or  final  jadgmcnt,  wMim 

three  tenns  next  aft^  audi  dedaratioB  delivered^  if  hy  the  eoarse  of  the 
court  he  can  so  proceed ;  of  which  three  terms,  the  term  wherein  the  de- 
claration was  delivered  is  one  ^ ;  and  i&oald  canae  the  defendant  la  be 
charged  in  execution,  wiUiin  ttro  terms  next  after  sndi  trial  or  jwdgmcnt; 
of  which  two  terms,  the  term  wherdn  the  trial  was  had,  or  judgment  ob- 
tained, isalso  one  ^ ;  in  case  no  writ  of  error  be  depending,  nor  injnnetisn 
obtained  for  stay  of  proceedings :  And  if  any  writ  of  error  be  depending, 
or  injunction  obtained,  then  within  two  terms  next  after  the  judgment  is 
affirmed,  the  writ  of  error  nonprossed  or  discontinued,  or  the  injunctioo 
dissolved ;  including  the  term  of  the  affirmance,  nom  pros,  diaeontinnanoiy 
or  dissolving  the  injunction  ^. 
On  render,  in  In  case  of  a  surrender  to  the  marshal  in  discharge  of  bail,  after  decfaua- 

dUchtrgeofbaiL  ^-^^  ^  plaintiff,  in  the  King's  Bench,  should  proceed  to  trial,  or  fiaid 

judgment,  within  three  terms  next  after  such  surrender,  and  due  netiee 
thereof,  if  by  the  course  of  the  court  he  can  so  proceed ;  of  which  ^knt 
terms,  the  term  of  the  surrender  is  one  * ;  or,  in  case  of  a  anrreader  in 
discharge  of  bail,  after  trial  had  or  final  judgment  obtained,  he  AbM 
cause  the  defendant  to  be  charged  in  execution,  within  two  terras  next 
after  such  surrender,  and  due  notice  thereof;  of  whidi  twoterraa,  titetm 
of  the  surrender  is  also  one  ^ ;  in  case  no  writ  of  error  be  depending^  nor 
injunction  obtained  for  stay  of  proceedings :  And  if  any  writ  of  error  be 
dep^iding,  or  injunction  obtained,  then  within  two  terms  next  afbr  the 
judgment  is  affirmed  °,  &c.  This  rule  does  not  attach  in  a  case  where 
there  are  two  defendants,  one  of  whom  suffers  judgment  by  defiiuh,  sad 
the  other  pleads  to  issue ;  the  trial  of  such  issue  being  had  within  the  tM 
term,  though  the  costs  are  not  taxed,  nor  final  judgment  in  &ot  signed, 
till  after  that  term,  but  then  entered,  according  to  the  oonrae  of  the 
court,  as  of  that  term  ^.  The  final  judgment  mentioned  in  the  above  rak» 
means  final  judgment  without  a  trial,  as  upon  an  interlocutory  judgmat) 
demurrer,  or  nul  tiel  record :  Therefore,  if  there  be  a  trial  against  a  pr^ 
aoner,  he  is  supersedeable,  unless  charged  in  execution  within  liao  terai 
afterwards  *.  But  when  a  defendant  surrenders  in  discharge  of  hail,  ii 
the  same  vacation  as  the  trial  was  had  and  verdict  obtained  against  hiS) 
th«  preceding  term  is  not  reckoned  as  one  of  the  two ;  bnt  the  plaintiff  ii 
allowed  the  two  fiallowing  terms  to  charge  him  in  execution'  •  After  de- 
daration^  pka^^nd  issue,  which  was  joined  in  TVuti/y  term,  the  defcaadait 

*  a  Bos.  &  PuL  S67.  see  S  Dowl.  &  RyL  31. 
R.  H.  26  Oeo.  IIL  K.  B.  and  see  R.  T.  ^  IS  East,  107. 

2  Geo.  I.  K.  B.  and  tke  notes  thefeon.  *  4  East,  849.  IS  East,  l«9t.  («). 

*"  M.  t&uf.  1  Wils.  297.   2Wils.a25.    8  U  Duni£  &  Bast,  770.  and  aM  8  Ibnt. 

Bur.  1787.  i  Bur.  9000.  6  Dumf.  h  East,  674.  3  Moore,  8.  S.  C. 
776.    8  Taunt.  674.   3  Moore,  8.  S.  C.  and 
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cAtkOtk  Abvfiii&€r  gaineacvjgriioi^fortliedtbt  andooB^  thelldi 

surrendered  in  discharge  of  his  bail ;  in  Hilary  term,  the  plaintiff  entered 
up  final  judgm^ts  and  the  eeurt  held«  that  he  might  charge  the  defend- 
ant in  ezeeatioB  in  Easter  Uxm,  though  the  latter  might  hare  been  pre- 
viooalj  toperaedeahle  *.  And  where  the  plaintiff  obtained  final  judgment 
m  -HiUuy  term,  againat  a  defendant  who  surrendered  in  discharge  of  his 
bail,  on  the  day  prededing  the  essoin  day  of  Easier  term,  but  notice  of  the 
anrrender  whs  not  given  until  two  days  afterwards  |  it  washolden,  that  the 
two  tems  allowed  fer  chai^ng  the  defendant  in  execution,  were  to  be  cal- 
culated itook  the  time  of  giving  notice  of  the  surrender ;  and  of  course, 
that  the  plaintiff  might  charge  him  in  execution  in  Trimiy  term  \  A 
penon,  when  at  large,  was  sued  by  A,,  and  was  afterwards  in  custody  at 
the  suit  of  B»t  the  court  held,  that  he  need  not  be  charged  in  executum  at 
the  rait  of  A.,  within  two  terms  after  judgment,  but  might  be  so  diarged 
at  any  time ;  fer  though  in  custody  at  the  suit  of  another  person,  he  was 
not  in  custody  at  the  suit  of  ^4  ^. 

In  the  Common  Pleas,  in  like  manner,  ''  if  any  pUuntiff  shall  declare  TSmei  for  pro- 
against  any  defendant,  in  custody  of  the  warden  of  the  FUei  prison,  or  ^^^^d"^*^ 
of  any  dieriff  or  other  officer,  by  Tirtue  of  any  process  of  this  court,  and  tion,  in  C.  P. 
shall  not  further  proceed  to  judgment,  within  three  terms  after  sudi  de- 
claration delivered,  inclusive  of  the  term  in  which  it  is  delivered,  the  de- 
fendant having  appeared;  or  if  any  plaintiff,  having  obtained  judgment 
in  this  court,  in  any  action  against  any  defendant  being  a  prisoner  as  afeire- 
aaid,  shall  not  charge  such  defendant,  so  remaining  a  prisoner,  in  execution 
upon  the  judgment  so  obtaiiied,  within  two  terms  next  after  such  judg- 
ment ao  had  and  obtained,  including  the  term  in  which  the  said  judgment 
diall  be  signed,  then  such  defendant,  so  remaining  in  prison,  may  be  dia- 
duBged  out  of  custody  where  he  shall  be  so  detained,  by  eupereedeas  ^  to 
be  allowed  by  one  of  the  justices  of  this  court,  if  cause  shall  not  be  shewn 
fay  the  plaintiff  or  his  attorney,  why  such  plaintiff  had  not  proceeded  be- 
fore that  time  to  judgment  and  execution  as  aftnesaid,  upon  notice  to 
either  of  them  given  by  the  defendant's  attorney  or  agent,  and  oath  made 
of  snch  notice  given/' 

And  ''if  any  defendant  shall  render  him  or  herself,  or  be  rendered  to  On  render,  in 
the  Fkei  prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any  plaintiff,  ^^^'^ 
where  any  declaration  hath  been  delivered  against  suoh  person  so  rendering 
him  or  herself,  or  being  rendered,  or  judgment  has  been  had  against  him 
or  her  before  such  render,  unless  the  plaintiff  shall  proceed  to  judgment 
npon  audi  dedaiation  delivered,  within  three  terms  after  such  render,  the 
defendant  having  appeared,  and  charged  such  defeosdant  in  execution 
within  two  terms  after  such  judgment  obtained,  sudi  defendant  may  be 
discharged  out  of  custody,  by  supersedeas  to  be  allowed  by  one  of  the  jus- 
tices of  this  court,  if  cause  shall  not  be  shewn  to  the  contrary  as  afere- 
aaid,  by  the  plaintiff  or  his  attorney,  upon  notice  to  either  of  them  given 

*  S  IML  A  Ryl  31.  *  Per  Cur.  M.  82  Geo.  III.  K.  B. 

^  8  Bvn.  A  Clfs.  788.  o  Append.  Chap.  XV.  §  48»  AC  68,  4 
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bjr  the  defendant's  Mamej  or   agents  and  oath  made  of   rach  notice 
given*." 

Upon  these  mles,  it  is  necessary  that  the  plaintiff,  in  the  Common 

Pleasj  should  proceed  to  final  judgment^  within  three  terms  inclusive  after 

declaration,  unless  he  can  shew  that  it  was  out  of  his  power  to  proceed  so 

fast  ^ ;  and,  if  final  judgment  be  signed  in  the  vacation  of  the  third  tenn, 

DifltinctioD  be-     it  will  not  be  sufficient  to  prevent  a  supersedeas  ^.     There  is  a  distinction 

K^  &  &  P.     ^0^^^^  between  these  rules,  and  those  of  the  filing's  Bench,  as  to  the 

time  allowed  for  proceeding  against  prisoners :  In  the  latter  court,  it  is 
required  that  the  plaintiff  shall  proceed  to  trial  or  final  judgment,  within 
three  terms  inclusive  after  declaration,  and  shall  cause  the  defendant  to  be 
charged  in  execution,  within  two  terms  inclusive  after  such  trial  or  judg- 
ment ;  of  which  the  term  in  or  after  which  the  trial  was  had,  is  reckoned 
as  one  ^ :  but,  in  the  Common  Pleas,  no  notice  is  taken  of  the  trial;  the 
rule  *  being,  that  the  plaintiff  shall  proceed  to  judgment  within  three 
terms  inclusive  after  declaration,  and  charge  the  defendant  in  execution, 
within  two  terms  inclusive  after  judgment  against  him.    And  where  the 
plaintiff  had  omitted  to  charge  the  defendant  in  execution  within  two 
terms,  the  court  held,  that  the  defendant  was  supersedeable,  although  in 
•the  mean  time  he  had  removed  himself  to  the  King's  Bench  prison,  hj 
habeas  corpus,  in  another  action'. 
Timet  for  pro-         ^^  the  Exchequer  it  is  a  rule  ',  that  '^  in  all  cases,  after  a  dedarstioD 

cceding  to  Judg-  delivered  at  the  Fleet,  or  anv  other  gaol  or  prison,  unless  the  plaintiff  shall 

ment  and  execu-  •  . 

tioD,  in  Ezche-    proceed  to  judgment  thereupon,  within  three  terms  next  after  such  de- 

^"^'  claration  delivered,  if  by  the  course  of  the  court  he  could  so  proceed,  (of 

which  three  terms  the  term  wherein  the  declaration  was  delivered  shall 

be  taken  to  be  one) ;  or,  in  case  of  a  surrender  in  discharge  of  bail  after 

declaration  delivered,  unless  the  plaintiff  shall  proceed  to  final  judgmoit 

thereupon,  within  three  terms  next  after  such  surrender  and  due  nodoe 

thereof,  if  by  the  course  of  the  court  he  could  so  proceed,  (of  which  three 

terms  the  term  wherein  the  surrender  was  made  shall  be  taken  to  be  one), 

the  prisoner  shall  be  discharged  out  of  custody,  by  writ  of  supersedeas, 

upon  entering  an  appearance ;  unless,  upon  notice  given  to  the  plaintifri 

attorney  or  clerk  in  court,  good  cause  shall  be  shewn  to  the  contrary: 

And  in  all  cases,  after  final  judgment  obtained  against  any  prisoner  in 

the  Fleet,  or  any  other  gaol  or  prison,  unless  the  plaintiff  shall  cause  sodi 

prisoner  to  be  charged  in  execution  upon  the  said  judgment,  within  twQ 

terms  next  after  such  final  judgment  obtained,  (of  which  two  terms  the 

term  wherein  final  judgment  was  obtained  shall  be  taken  to  be  one),  in 

case  no  writ  of  error  shall  be  depending  on  such  judgment ;  but  if  any 

writ  of  error  shall  be  depending  thereupon,  then  within  two  terms  next 

■  R-  E.  8  Geo.  L  C.  P.    Imp.  C.  P.  •  R.  E.  8  Geo.  I.  C.  P. 

6  Ed.  644v  &  f  7  Moore^  154.    3  Brod.  &  Bing.  901. 

*  Bame»,  S8S.  S.  C. 

'  Id.  379.  >  R.  T.  26  &  S7  Geo.  II.  §  Ihm  Scsc 

*  4  Sue,  549.  Man.  Ex.  Append.  215,  10. 
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after  the  judgment  iliall  be  affirmed^  or  the  writ  of  error  fum-pn^Hd  or 
diaoontinued^  indodiiig  the  term  of  the  aflBurmance^  non^proi  or  disoon- 
tiniianoe ;  or ^  in  case  of  a  surrender  in  discharge  of  bail>  after  final  judg- 
ment obtained,  unless  the  plaintiff  shall  proceed  to  cause  the  defendant  to 
be  charged  in  execution  upon  the  said  judgment,  within  two  terms  next 
after  such  surrender,  and  due  notice  thereof,  (of  which  two  terms  the 
term  wherein  the  surrender  was  made  shall  be  taken  to  be  one),  in  case  no 
writ  of  error  shall  be  depending  on  such  judgment ;  but  if  any  writ  of 
error  shall  be  depending  thereupon,  then  within  two  terms  next  after  the 
jadgmeiat  shall  be  affirmed,  or  the  writ  of  emnr  non-prossed  or  discon- 
tinued, including  the  term  of  the  affirmance,  non-pros  or  discontinuance ; 
the  prisoner  shall  be  discharged  out  of  custody  by  supersedeas,  unless, 
upon  notice  given  to  the  plaintiff's  attorney  or  derk  in  court,  good  cause 
shall  be  shewn,  in  either  of  the  said  cases,  to  the  contrary." 

The  mode  of  proceeding  to  trial  and  final  judgment  against  a  prisoner.  Mode  of  pro. 
in  all  the  courts,  is  pretty  much  the  same  as  in  common  cases.     The  plea  ^^SiflSljaS^ 
is  usually  pleaded  in  person  ;  but  it  may  be  pleaded  by  aUomey,  as  is  ™^^  agiiiiti 
eoinmonly  done,  where  the  defendant  surrenders  after  appearance  in  di»-  p|^^ 
charge  of  his  bail :  The  issue  in  that  case  is  delivered  to  the  attorney,  but  loucb 
otherwise  to  the  defendant  or  turnkey  * :  and  formerly,  where  a  prisoner 
appeared  by  attorney,  he  was  bound  to  pay  for  the  issue,  or  judgment 
might  be  signed ;  though  it  was  otherwise,  where  he  appeared  in  person  ^ : 
and  notice  of  trial  to  the  gaoler  or  turnkey  is  deemed  sufficients     In  the  Notice  of  trH 
Common  Pleas,  ten  days  notice  of  trial  was  formerly  required  to  be  given  "* 
to  a  defendant  in  the  Fleet  prison  ' ;  but  now,  the  same  notice  of  trial  is 
usually  given  as  in  other  cases. 

In  order  to  charge  a  defendant  in  execution,  in  the  King's  fiench,  the  Mode  of  charv. 
proceedings  must  be  entered  on  record,  and  the  judgment  roll  docketed  and  ^^tion,  in 
filed  *^:  after  which,  if  the  defendant  be  a  prisoner  in  the  county  gaol,  a  writ  of  ^  ^ 
capias  ad  saiisfaciendum  must  be  sued  out,  directed  to  the  sheriff  of  the       ^^^"^  E^ 
county  in  whose  custody  he  is,  if  the  venue  be  laid  in  that  county ;  or  if 
not,  a  CO.  M.  must  be  sued  out  into  the  county  where  the  venue  is  laid>  and  a 
testatum  ca.  sa.  directed  to  the  sheriff  of  the  county  where  he  is  a  prisoner, 
and  sent  to  the  under-sheriff,  with  directions  to  charge  him  in  custody  ' : 
or  if  he  be  detained  in  the  King's  Bench  prison,  at  the  suit  of  the  same  plain- 
tiff^ the  plaintiff's  attorney  should  obtain  a  side-bar  rule  ftom  the  derk  of 
the  rules,  for  the  marshal  to  acknowledge  him  in  his  custody';  and  the 
marshal^  being  served  with  a  copy  of  the  rule,  will  write  his  acknowledg- 
ment at  the  bottom  of  it,  which  ought  to  be  of  the  #ameterm  in  which  the 

■  Imp.  C.  P.  7  Ed.  672.  *  1  Str.  848. 

*CiS.Pr.  aP.  36.    2Wils.  11.     But  «>  R.  H.  14  &  16  Cbr.  II.  w^.  8.  C  P. 

BOW,  judgment  cu  io  no  case  be  signed,  for  *  Imp.  K.  B.  10  Ed.  619.    Lee*s  Prac. 

BOD-ptyment  of  the  issue  money.  R.  H.  86  Die.  1  Ed.  040.    8  Arcbb.  K.  B.  117. 
Geo.  IIL  K.  B.  &  C.  P.   6  Durnf.  &  East,  '  Imp.  K.  B.  10  Ed.  610. 

118.  8  H.  Blac  od.  cd.  661.  1  Bos.  &  PuL  ■  R.  T.  8  Geo.  I.  §  8.  (^.  K.  B.    Ap- 

m,  (6).  pend.  Chap.  XV.  §  86. 
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CommiUUur 
piece. 


Entrv  of  C9fiu 
mUtkurt  In 
marahtl*!  book. 


On  record* 


Filing  commit' 
IdiiT  piece. 


list  of  oommi^ 
iUurt, 


defendant  U  charged  in  execution^  and  not  of  %  preceding  term  *.  A 
mUiiiMr  piece  ^  should  be  then  drawn  up  on  pacchment,  in  tho  Com  of  a 
bail-piece^  and  filed  with  the  clerk  of  the  judgments,  in  order  that  he  may 
enter  the  cammittiiur  on  record^ :  And  it  is  usual^  before  this  ia  done,  to 
enter  the  c(mnnitHtur  in  the  marshal's  book^  kept  at  the  King's  Bendi  of- 
fice ^.  If  the  defendant  be  not  detained  in  costodjr  at  the  suit  of  the 
same  plaintiff,  the  proper  mode  of  proceeding  is,  to  sue  out  a  writ  of  ha- 
beas corpus  ad  satisfaciendum,  and  bring  the  defendant  into  coart  theieiMi, 
in  order  to  charge  him  in  execution. 

It  was  formerly  holden,  that  the  comntiiiiiur  must  be  actually  entered 
on  record,  befc^re  the  end  of  the  second  term  inclusive  after  trial  or  jndg^ 
ment,  otherwise  the  defendant  was  supersedeable ;  and  there  waa  no  ei- 
tension  of  the  time,  to  the  continuance  day  after  term;  nor  waa  an  entiy 
in  the  marshal's  book  in  time  sufficient  *.  But  it  was  afterwards  deter- 
mined, that  if  the  plaintiff's  attorney  signed  judgment,  and  filed  the  com- 
fmliitur  piece  with  the  clerk  of  the  judgments,  within  the  second  tenn 
after  trial  and  rerdict  against  a  prisoner,  that  was  a  sufficient  chargiBg 
him  in  execution  within  two  terms,  pursuant  to  the  rule  of  court ;  theagli 
the  final  judgment  and  comnuttitur  were  not  entered  ^  record,  by  tike 
officer  of  the  court,  tiU  the  continuance  day  after  the  second  term,  piv- 
▼ided  the  entries  were  then  complete '.  And  a  rule  of  court  is  now  made', 
that  "  the  commiitiiur  on  erery  judgment  obtained  against  a  priaoner  in 
this  court,  shall  be  filed  with  the  clerk  of  the  dockets,  on  or  befoe 
the  last  day  of  the  term  in  which  the  pris(mer  is  charged  in  ezecntioa: 
and  the  said  derk  shall  enter  such  commUtitur  on  the  judgment  roD, 
within  four  days  next  after  the  end  of  such  term,  exdusiye  of  the  kit 
day  of  term ;  unless  the  last  of  the  four  days  be  Sunday,  and  in  thtt 
case  within  ^ve  days  next  after  the  end  of  such  term ;  and  in  defiuilt 
thereof,  the  prisoner  shall  be  entitled  to  be  discharged.'*  In  the  oaa- 
Btruction  of  the  above  rule  it  has  been  holden,  that  where  a  priseoer  ii 
charged  in  execution,  it  is  not  sufficient  for  the  plaintiff's  attoniey  to  ik 
a  committitmr  piece  in  due  time  with  the  derk  of  the  dockets ;  but  k 
must  also  see  that  the  latter  enters  the  cammittUur  on  the  judgment  nD, 
within  the  time  prescribed  by  the  rule ;  and  if  that  be  not  done,  the  pi- 
soner  is  entitled  to  be  discharged  ^  But  this  rule  does  not  extendtoAe 
case  of  at  priaoner  committed  under  a  habeas  corpus,  in  which  no  cas- 
mittitur  piece  waa  ever  necessary '.  It  is  usual  for  the  derk  of  the  jo^R" 
ments,  at  the  end  of  every  term,  to  send  to  the  marshal  a  dodcet  er  M 
of  the  cammiiiiiurs  which  have  been  entered  in  that  term,  stating  them 

"  1  Dumf.  &  East,  464.  and  see  10  East, 
46.  accord,  where  the  reason  is  given  for  this 
practice, 

^  Append.  Chap.  XV.  §  86. 

'  Ja  §  87. 

*  2  Bur.  1040.  and  see  1  Salk.  872,  a    2 

scr.  lais.  isaa.  2SBiitbR.t4&  lOuu 

Rep.  S64»  5.  Jnte,  290. 


«  2  Str.  1215.  1226.  3  Bur.  1841. 
'  1  East,  405. 

■  R.  E.  41  Geo.  UI.  K.  B.  1  EmI,  410. 
^  2  Bank  &  Crca.  34S.    SDMLfrRyL 

ao7.  &  c. 

'  Pitdker  v.  FaueeU,  T.  49  Geo^  UL  h 
B.  and  seel  Chit.  Rep.  laa. 
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the  names  of  all  the  pkintift  at  wfaoee  suit  the  defendant  b  dialled  in 

exectttian ;  from  which  docket  or  lift,  an  entry  is  made  by  the  marshaL 

And  where  the  elerk  of  the  judgments  had  made  a  mistake,  in  omitting 

the  name  of  one  of  sereral  plaintiffs,  in  his  dseket  trsnsmitted  to  the 

marshal,  it  was  rectified  by  the  eoort,  at  the  instance  of  the  cleric  S  When  Second  commit. 

the  defendant  has  been  once  committed,  a  second  commitment  fnr  the  ^^^f^^^"^ 

tase  cause,  before  the  first  is  discharged,  or  notice  giren  that  it  is  aban<«  cauM. 

doned,  is  dfarly  informal  ^    But  where  the  defendant  being  adknowkdged 

by  the  marshal  to  be  in  his  custody,  at  the  suit  of  A*  it  was  moved  thai 

he  might  be  diarged  in  execution  also,  on  a  judgment  of  outUmfry  in  aiH 

ether  action  at  the  suit  of  B.  the  court  ordered  the  same  in  the  first  in^ 

staiee^     In  the  Exchequer,  where  a  prisoner  was  charged  in  execution  AmeDdtngjud^. 

in  Trinity  term,  for  a  sum  which  was  wrongly  stated  in  the  judgment  roll  E^i^Uj^f  *^  *" 

and  subsequent  prooeedings,  the  court,  in  the  following  term,  ordered  the 

judgment  roll  and  eommUiiiur  to  be  altered,  according  to  thefi^ots  9fpwe^ 

iBf  by  the  paHea,  and  master's  aUocaiur^. 

If  the  defendant  be  remored,  after  declaration,  to  the  Fleet,  or  found  Mode  of  cfaaig* 
in  the  prison  of  an  inferior  court,  the  mode  of  charging  him  in  executien^  ^Scution,  in^  " 
ip  the  King's  Bench,  is  by  writ  of  kabea9  corpus  ad  satiefaciendum,  re*  ^  ^*  ^^  ^^ 
tnmaUe  in  that  court,  on  a  day  certain  in  term ;  and  the  number  of  the  &c 
jodgment  roU  must  be  indorsed  on  the  habeas  corpus  *.    Nor  is  the  pri^^ 
mner  bound  to  give  notice  of  hiB  removal ;  but  the  plaintiff  must  take 
]|otice  of  it  at  his  peril :  Therefoi^,  where  a  prisoner,  who  had  been  snr^ 
wndered  in  discharge  of  his  bail,  and  afterwards  removed  to  the  Fket^ 
without  giving  any  notice  to  the  plaintiff,  whb  duupged  in  execution  as  a 
prisoner  in  the  King's  Bench,  the  court  granted  a  wpersedette;  fcr  the 
phdntiff  should  have  demanded  to  see  the  prisoner,  and  if  not  produced^ 
wenid  have  known  whefe  to  find  him,  and  bring  him  back  by  haiea*  coi^ 
pmsj  to  charge  him ;  and  it  would  be  putting  difiicultiea  upen  prisenerik 
to  dbiig^  them  to  give  notice  ^ 

Ip  ocder  to  charge  the  defendant,  in  execution,  in  the  Commea  Pleas,  in  coui^y  g^i; 
when  he  is  a  prisoner  in  the  county  gaol,  it  does  not  seem  to  be  necessary  ^  ^*  *' 
that  the  proceedixigs  should  be  first  entered  on  record ;  that  court  having 
nlnped  to  discharge  a  prisoner  out  of  executiop,  where  there  was  no  judg- 
ment against  him  docketedi  and  entered  upon  the  rolls  of  the  court'.    In 
other  respects,  the  mode  of  charging  a  defendant  in  execution  in  the 
^oontj  gaol,  is  the  same  in  the  Common  Pleas,  as  in  the  King's  Bench  ^ 
Where  |he  defendant  is  a  prisoner  in  the  Fleet,  the  proceedings  b#ing  first  h\  FUm  pdios. 
sntcved  en  record,  and  the  judgment  roll  docketed  and  filed,  a  habeas  ^or^ 
pm  ad  sati^0cimdmm  should  be  sued  out,  directed  to  the  warden,  SAd  re- 
tmtuible  in  court  on  fi  day  certain  K     On  this  writ,  the  number  roll  of 

*  Ga§e  and  another  v.  Parjons,  M.  S6  ^  \\  Pricey  410. 

Gw.  UL  K.  B.  •  1  Sid.  100.  R.  M.  196A.  #7.   R.  T.  8 

»  1  Pomi  h  Sii«»S2T.  Geo.  I.  (6).  K.  B. 

^  A^QS  T,  MmHth  T.  «0  G«Q.  UL  K.  B.  ^  S  St^  HAS. 

but  Me  Imp.  K.  Bi  10  Bd.  SS^^  (a),  where  ■  8  Bos.  &  PuL  163. 

U  «  siii  iNtt «  Aotoi  i«>inM  o^  Miisr«»m-  *>  lm|L  C.  P.  «9f .  so4  tss  Binqii  ass. 

dum  ia  thii  cue  would  hare  been  proper.  *  R.  IL  MM.  S  U)- C.  P. 
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the  judgment  should  be  indorsed^  by  the  attorney  who  sues  it  out  * :  and 
the  writ  being  signed  by  the  prothonotaries^  allowed  by  a  judge  and  sealed, 
should  be  taken  to  the  clerk  of  the  papers  of  the  Fleet  prison,  four  days 
before  the  return  ^  ;  upon  which,  the  defendant  being  brought  into  court, 
with  the  judgment  roll,  the  court  will  commit  him  to  the  custody  of  the 
warden,  charged  in  execution  at  the  plaintiff's  suit ;  and  the  secondary 
marks  the  habeas  corpus  and  commitment  by  the  court,  in  the  margin  of 
the  judgment  roll,  and  afterwards  enters  the  award  of  the  writ  and  cosi- 
fniititur  thereon  ^  If  a  defendant  be  brought  into  court  upon  a  habeas 
corpus  ad  satisfaciendum,  he  is  to  be  charged  in  execution  upon  that  judg- 
ment  only  on  which  the  habeas  corpus  issued ;  and  therefore,  if  there  be 
several  judgments  on  which  he  is  to  be  charged,  there  must  be  a  habeas 
corpus  ad  satisfaciendum  in  each  cause  '. 
Coniequences  of  When  the  defendant  is  charged,  by  any  of  these  means,  the  execution 
charged  in  ex^  ^  considered  as  executed :  and  therefore,  where  the  plaintiff  afterwaids 
cution.  died,  it  was  holden  that  his  executors  were  not  bound  to  reviire  the  judg* 

ment  by  scire founas;  or  to  charge  the  defendant  in  execution  de  now*. 
But  where  the  plaintiff,  having  charged  the  defendant  in  executi<m,  died, 
and  the  defendant's  wife  took  out  administration  to  the  plaintiff,  the  court 
ordered  the  defendant  to  be  discharged  out  of  custody ;  and  held  that  the 
plaintiff's  attorney  had  no  lien  on  the  judgment  for  his  costs  *.  And  tiie 
court  of  Common  Pleas  discharged  a  defendant  out  of  custody  in  exeea- 
tion,  after  the  plaintiff's  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration,  on  service  of  the  rule  nisi  on  the  next 
of  kin'.  But  they  would  not  discharge  a  defendant  out  of  custody  in 
execution,  at  the  suit  of  a  plaintiff,  although  the  application  was  not 
made  until  eighteen  months  after  the  death  of  the  latter ;  it  appearing 
that  he  had  appointed  executors  who  were  still  alive,  and  had  not  assented 
to  the  discharge  \ 
If  nianhal  or  By  the  statute  8  &  9  W.  III.  c  2?.  §  8.  ''  if  the  marshal  or  warden, 

foU^abw*^  "  ®'  ^^  respective  deputies,  or  keeper  of  any  other  prison,  shall,  after 
priaoner,  it  BhaU  '*  one  day's  notice  in  writing  given  for  that  purpose,  refuse  to  shew  any 
escape.  '^  prisoner  committed  in  execution,  to  the  creditor  at  whose  suit  sndi  pi- 

'^  soner  was  committed  or  charged,  or  to  his  attorney,  every  such  lefhfll 
Penalty  on  mar-  ''  shall  be  adjudged  to  be  an  escape  in  law."    And,  by  §  9. ''  if  any  pe^ 

ahal  or  warden,      ..  •■     •  .  «  .  i 

&c  refusing  to  ^^  ^'  persons,  desinng  to  charge  any  person  with  any  action  or  exe* 
give  a  note  in      *€  cution,  shall  desire  to  be  informed  by  the  said  marshal  or  warden^  ff 

writing,  wnetber  t    •  .  i  •  ^ 

a  person  be  his  "  their  respective  deputies,  or  by  the  keeper  of  any  other  prison,  whetter 
prisoner  or  not.    ^  ^^^  person  be  a  prisoner  in  his  custody  or  not,  the  said  marshal  or 

"  warden.  Sec.  shall  give  a  true  note  in  writing  thereof,  to  the  person  so 
'^  requesting  the  same,  or  to  his  lawful  attorney,  upon  demand  at  his 

*  R.M.  1654.  §  10.  C  P.  M.  4S  Geo.  III.  K.B.  S.Caeemd.htim 
^  Imp.  a  P.  7  Ed.  668.  Barnes,  258. 866.  I  Boi.  &  PuL  176. 
*/(i.707.  Append.  Chap.  XV.  §  88.  '  8  Dumf.  &  East,  407.  Amte,S9tK¥K 

*  Barnes,  888.  *  8  New  Rep.  a*P.  840. 

*  J^  v.  UiBeU,  H.  88  Gee.  IIL  K.  B.  ^8  Moore,  145.  and  Me  tf.  580.  I  Bfaf' 
Cbm^nmf  V. —...-^  T.  48  Geo.  III.  K.  B.      431.  a  C 
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^  office  fiir  that  purpose ;  or  in  dejbnlt  thereof,  shall  forfeit  the  sum  of 

**  Jtfty  pounds :  And  if  such  marshal  or  warden,  &c.  shall  give  a  note  in  EflTeet  of  gueh 

"  writing,  that  such  person  is  an  actual  prisoner  in  his  or  their  custody,  note  in  eridencfc 

''  every  such  note  shall  be  accepted  and  taken  as  sufficient  evidence  that 

"  such  person  was  at  that  time  a  prisoner  in  actual  custody." 

If  the  defendant  be  superseded  or  supersedeable,  for  want  of  proceed-   Conaequeoces  of 
ings  before  judgment,  the  plaintiff  may  nevertheless  take  or  charge  hun  in  ,edS  orroper- 
execution,  at  any  time  after  judgment  * :  but  he  cannot  do  so,  if  the  de-  aedetblc 
fendant  be  superseded,  or  supersedeable,  for  want  of  being  charged  in 
execution  ^ ;  his  only  remedy  in  that  case,  for  charging  the  person  of  the 
defendant,  being  by  action  of  debt  upon  the  judgment,  wherein  the  de- 
fendant cannot  be  holden  to  special  bail  ^ :  And  it  is  a  rule  in  the  Com- 
mon Pleas,  that  ^'  if  prisoners  discharged  by  supersedeas,  for  want  of 
prosecution,  be  afterwards  arrested  or  detained  in  custody,  by  action  of 
debt  upon  the  judgment  obtained  in  the  former  cause,  a  common  appear- 
ance shall  be  accepted  ^."    The  supersedeas  however,  in  the  first  action, 
cannot  be  pleaded  in  bar  of  the  second  * :  and,  after  judgment  obtained  in 
the  second  action,  the  defendant  is  again  liable  to  be  taken  in  execution  '. 

In'  the  King's  Bench  it  is  a  rule  ',  that  *'  the  marshal  present  to  the  Lbt  by  manht]* 
judges,  in  their  chamber  at  Westminster  Hall,  within  the  first ^otfr  days  of  JeraedaS^Afo 
every  term,  a  list  of  all  such  prisoners  as  are  supersedeable ;  shewing  as  to 
what  actions,  and  on  what  account  they  are  so,  and  as  to  what  actions  (if 
any,)  they  still  remain  not  supersedeable."    And  by  another  rule  '^  it  is 
ordered,  that  "  if,  by  reason  of  any  writ  of  error,  special  order  of  the 
xnirt,  agreement  of  parties,  or  other  special  matter,  any  prisoner,  detained 
n  the  actual  custody  of  the  marshal,  be  not  entitled  to  a  supersedeas  or 
liacharge,  to  which  such  prisoners  would,  according  to  the  general  rules 
md  practice  of  the  court,  be  otherwise  entitled,  for  want  of  declaring, 
iroceeding  to  judgment,  or  charging  in  execution,  within  the  times  pre- 
cribed  by  such  general  rules  and  practice,  then  and  in  every  such  case, 
lie  plaintiff  or  plaintiffii,  at  whose  suit  such  prisoner  shall  be  so  detained 
n  custody,  shall,  with  all  convenient  speed,  give  notice  in  writing  of  such 
flit  of  error,  special  order,  agreement,  or  other  special  matter,  to  the  mar- 
tbal,  upon  pain  of  losing  the  right  to  detain  such  prisoner  in  custody,  by   . 
leason  of  such  special  matter :  and  the  marshal  shall  forthwith,  after  the 
«ceipt  of  such  notice,  cause  the  matter  thereof  to  be  entered  in  the  books 
if  the  prison ;  and  shall  also  present  to  the  judges  of  the  court  £rom  time 
to  time,  a  list  of  all  the  prisoners  to  whom  such  special  matter  shall  re- 

*  R.  T.  2  Geo.  I.  $  1.  (c).  K.  B.  1  Durnf.  Cat.  Pr.  C.  P.  34.    Barnes,  S76.  890.     1 

lSast,501.  (a).  7£ast,SSS.  Barnes,  876.  Bos.  &  PuL  861.    AnU,  177.  but  see  1 

:2M.Fr.aP.  186.S.a     Dames  Sc  Browne  Dumi:  &  East,  69& 

n  the  Exchequer,  M.  27  Geo.  IIL  S.  P.  *  1  Durnf.  &  East,  278. 

^  E.  T.  2  Geo.  L  $  1.  (c).  K.  B.  Barnes,  '  Cowp.  72.  2  Blac.  Rep.  082. 

r76L    CbbP^.  C.  P.  186.  S.C    7  East,  >  R.  T.  66  Geo.  IIL  K.  B.    6Mau]e& 

BO.  SeL  522. 

*Govp.78.  i>  R.  M.  67  Geo.  III.  K.  B.    6Mau]e& 

'  E.  H.  8  Geo.  II.  rtg.  2.  C.  P.  and  see  Sd.  622. 
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late,  diewixig  audi  specud  matter^  togetlwr  with  tlie  Ust  of  priioiiars  8d« 
perwdeahle,  as  required  hj  the  first-nentioned  rule^"    And^  by  a  pmens 
nile*>  '^  all  prisoners  who  hare  been,  or  diall  be,  in  cnatodj  of  the  aur- 
shal,  for  the  space  of  we  months  after  they  are  svpersedealile,  akhoQgh 
not  superseded,  shall  be  forthwith  disdiarged  oat  of  the  ELing's  Bendi  pri- 
son, as  to  aU  such  actions  in  which  they  ha^e  been  or  shall  be  aapcnede- 
ahle."    There  is  also  a  sbnilar  ruk  in  the  Common  Pleaa^,  for  diacha^giBg 
prisoners  out  of  the  Fleei  prison. 
When  defendant       If  the  dedaratioA  be  not  delivered,  and  an  affidavit  thereof  duly  made 
dia^arge,  for      ^^  ^^'  when  the  defendant  is  in  custody  of  the  sheriff,  &c.er  if  the 
plaintiflTs  not       plaintiff  da  not  proceed  to  trial  or  final  judgment,  or  cause  the  dwfeadsiit 
trial,  or  final       ^  he  charged  in  execution,  in  due  time,  the  defendant,  we  have  asen% 
judgment  jnay  be  discharged  ont  of  custody,  by  writ  ai  wpersedeas  or  atkerwiie, 

according  to  the  course  of  the  court,  on  filing  bail  by  biU,  or  entering  s 
common  appearance  by  origifud,  in  tiie  King's  Bendk^ ,  or,  in  the  Cooh 
mon  Pleas,  he  may  be  discharged  by  writ  of  supersedeas,  on  entering  aa 
appearance  wi^  the  proper  office*;  unless,  upon  notice  given  tsde 
plaintiff's  attorney,  good  cause  be  shewn  to  the  oontcsry  ^.  And  the  ds* 
fendant  may  also  be  discharged  out  of  custody,  when  bail  above  has  keen 
put  in  and  justified  for  him,  and  allowed ;  or  when  the  action  is  ahaMf 
disoontinned,  or  decided  in  his  fijivour.  But  where  A,  being  bk  coslsdj 
at  the  suit  of  il,  in  a  joist  action  against  B.  and  C,  justified  bail  in  sa 
action  entitled  by  mistake  A.  against  B.  only,  and  a  rtde  so  entitled  wsi 
snrved  on  the  marshal  of  the  King's  Bench,  who  diereupon  diadiaiged  A 
out  of  custody,  he  not  being  diarged  in  more  than  one  actioB  9k  the  siit 

of  A.;  it  was  holden,  that  the  marshal  was  liable  in  aa  actioft  fisr  u 
f 


How  discharged,  To  discharge  a  prisoner,  for  not  dedbffxng,  w  fior  not  psoeeedii^  teiiiil 
ing,"or  proceed-  J^^^^^g'^i^^'BBt  or  execution,  in  due  time,  his  attorney  or  agent  should  •b' 
ingto final         tain  a  certificaie «,  or  espy  of  the  causes  wherewidi  he  stamk  chsigii 

lucBfnienta  or 

execution.  £N»&  die  gaoler  or  keeper  of  the  prison  in  vrhitii  he  is  confined^,  if  n 

custody  of  a  sheriff,  &c. ;  or,  if  in  custq|ly  of  the  marshal  or  awrdm* 
from  the  derk  of  the  papers  of  the  King's  Bench  or  Fleet  priaon;  aadn 
the  former  case,  an  affidavit  must  be  made,  of  the  gaolev  having  signsdAi 
same  ^ :  upon  which  a  summons  ^  should  be  taken  out,  and  sewed  on  tk» 
pUintiff 's  attorney  or  agent,  to  attend  a  judge,  and  shew  causa  why  a 
writ  of  supersedeas  should  not  issue  to  discharge  the  defendant,  if  in 


'  R.  T.  19  Geo.  III.  K.  B.  tificate  from  the  clerk  of  th«  dedintioa»  ia 

*>  R.  H.  6  &  7  Geo.  IV.  C.  P.    S  Bing.  the  King's  Bench,  that  no  biU  or  dedui- 

442.  tjjuB  was  filed  in  his  office  agmst  ti*  ^ 

«  Jnte,  S4S.  S60,  &c.  feodant.  R.  T.  8  Geo.  I.  $  1.  (6).K.B.  t 

<i  R.  H.  26  Geo.  III.  K.  B.  and  see  R.  £.  Str.  474.     But  this  ctcdficnte  k  aov  da- 

6W.&M.n!g.S.$6.  R.T.aGeo.LK.B.  pensed  with,  <»^  in  caaet  vlicn  a  didip 

Say.Rep.lli.  rUsoB:  l»s  been  ddkered,  bol  ao  hflT  fflol 

*B.£.6  W.&M.f«^.a.  §a.    R.E.8  i^E.  T.  aGao.L  §1.  (»).  K.ft   ^ 

Geo.  I.  C.  P.  Jntet  S4S.  861.  pend.  Chap.  XV.  §  SO. 

'  6  SUpt^  8«b  I  Append.  Chap.  XV.  §  81. 

'  It  was  fonnerly  necessary  to  gtt  s  car-  ^  M  $  82; 
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tody  of »  sheriff,  &c.  or  warden  of  the  Fleet ;  or,  if  in  custody  of  the  nutr^ 
thai,  irhy  he  should  not  he  ditschorgcd  out  of  such  custody  *,  (m  filing 
common  hail  hy  billy  or  entering  a  common  appearance  by  original. 

At  the  time  appointed  by  the  summons,  the  plaintiff's  attorney  or  agent  Order  for  dis. 
either  attends  and  consents  to  an  order,  shews  cause  against  it,  or  does  not  ^  ^^^ 
attend.  In  the  latter  case,  an  affidavit  being  made  of  the  service  and  at- 
toidanoe  ^,  the  judge  will  make  an  order  ^  for  the  defendant's  discharge  on 
thejirti  summons,  if  the  application  be  for  not  declaring,  in  the  King's 
Bench ;  but  in  the  Common  Pleas,  the  order  on  the  first  summons,  if  not 
conaented  to,  is  only  an  order  nisi,  nnless  cause  be  shewn  within  six  days  ^ ; 
and  in  either  court,  if  it  be  for  not  proceeding  to  judgment  or  execution 
bk  due  time,  there  must  be  three  summonses,  before  the  judge  >vill  make 
an  order  for  non-attendance ;  and  in  a  country  cause,  the  order  on  an  at- 
tendanee  is  not  absolute  in  the  first  instance,  but  only  an  order  nisi,  unless 
cauae  be  shewn  within  a  limited  time,  to  give  the  agent  an  opportunity  of 
writing  to  his  client  for  instructions. 

When  an  order  is  made  for  the  defendant's  discharge,  common  bail   On  common  btil, 
should  be  filed  with  the  clerk  of  the  common  bails  by  bill*,   or  a  common  *''"*PI*''*"**' 
sppeaniace  entered  with  the  filacer  by  original:  and  if  the  defendant  be 
in  custody  of  the  marshal,  a  certificate  from  the  clerk  of  the  bails  or 
filacer,  of  the  boil  being  filed,  or  an  appearance  entered,  will  be  a  sufficient 
grouad  for  discharging  him,  without  a  supersedeas  ^     But  if  the  defend-  SujienedeoM, 
sot  be  in  custody  of  a  sheriff,  &c.  or  of  the  warden  of  the  Fleet,  a  writ  of  ^    °  neceiaary. 
supersedeas  is  necessary* ;  for  issuing  which,  in  the  King's  Bench  by  bill, 
the  bail-piece,  signed  by  one  of  the  judges,  is  a  warrant  to  the  officer,  with 
whom  it  is  to  be  left ;  and  he  delivers  it  over  to  the  clerk  of  the  common 
baila  to  be  filed  ^.     By  original,  the  writ  of  supersedeas  is  made  out  by 
the  filaeer ' :  and,  in  the  Common  Pleas,  it  is  signed  by  the  prothono- 
taries*'. 

A  fraud  having  been  attempted  to  be  practised,  in  obtaining  the  dis-  Sum  for  which 
dttrge  of  a  prisoner  from  the  custody  of  the  warden,  by  altering  the  sum  ^'bTiMcrtrf 
fior  which  bail  was  allowed,  in  the  order  for  the  writ  of  supersedeas  ^,  a  therein. 
genenll  rule  was  made  in  the  Common  Pleas,  that  *'  in  every  rule,  and 
also  in  every  judge's  order,  for  the  allowance  of  bail,  which  contains  also 
an  order  for  a  supersedeas  to  discharge  the  defendant  out  of  custody,  there 
be  iaaerted  in  the  body  of  such  rule  or  order,  in  words  at  length,  the  sum 
fior  which  such  bail  was  allowed ;  and  that  the  same  sum  be  also  written 
in  figures,  in  the  margin  thereof:  And  that  there  be  inserted  in  the  body 
of  every  such  supersedeas,  in  words  at  length,  the  sum  for  which  such  bail 

'  R.  E.  16  Otr.  II.  reg.  1.  K.  B.  and  see  '  R.  T.  8  Geo.  I.  §  2.  (6).  K.  B. 

S  Ifnile  &  Sel.  144>  5.  "  Append.  Chap.  XV.  §  S5,  Sec,     Ante, 

^  R.  K  16  Car,  II.  reg,  1.  K.  B.  Ap-       MS.  S61. 

pend.  Chap.  XVIII.  §  14,  15.  •»  R.  T.  2  Geo.  I.  §  2.  {b),  K.  B. 

'  Append.  Chap.  XV.  §  S3.  *  Trye,  in /lyvf. 

^  Imp.  a  P.  7  Ed.  677.  ^  Imp.  C.  P.  7  Ed.  677.  681. 

•  R.  T.  9  W.  IIL  K.  B.  » 7  Taunt  437.  1  Moore,  144.  S.  C. 

vol*.  I.  B  B 
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was  allowed :  and  that  the  prothonotary  or  his  clerk,  who  signs  the  super ^ 
sedeas,  shall  indorse  the  same  sum  in  figures  on  the  said  writ ;  which  in- 
dorsement shall  be  attested  by  the  initials  of  such  prothonotary  or  clerk : 
And  that  the  said  sum  so  directed  to  be  inserted  in  the  body  of  such  rule 
or  order,  and  in  the  body  of  the  said  writ,  and  the  said  sum  also  directed 
to  be  written  in  iigures  in  the  margin  of  the  rule  or  order,  and  to  be  in- 
dorsed on  the  writ  of  supersedeas,  shall  in  no  case  be  written  on  an  era- 
sure :  and  every  such  rule  and  order  shall  be  retained  and  filed  in  the 
prothonotaries*  office  *." 
Causes  to  pre-  Having  thus  shewn  in  what  manner  the  defendant  is  to  be  discharged, 

dischare^'*^'  ^     ^^  ^^^  ^  proper  to  consider  what  causes  wUl  be  sufficient  to  prevent  his 

discharge,  for  not  declaring,  proceeding  to  trial  or  final  judgment,  or 
For  not  declar-  charging  him  in  execution.  ■  We  have  already  seen  ^  that  where  a  prisoner 
*"^'  is  supersedeable,  for  want  of  filing  a  bill  against  him  in  due  time,  he 

waives  the  irregularity  by  afterwards  pleading.  When  there  are  two  de- 
fendants, and  one  of  them  is  arrested  and  detained  in  prison,  but  the  other 
absconds,  so  that  the  plaintiff  is  obliged  to  proceed  to  outlawry  against 
him,  this  seems  to  be  a  good  cause  for  not  declaring  against  the  defendant 
who  is  in  prison,  until  the  other  defendant  be  outlawed  ^ :  But  the  plain- 
tiff in  such  case  must  move  for  time  to  declare  against  the  defendant  in 
custody*^. 
For  not  pro-  After  declaration,  if  the  venue  be  laid  in  a  county  where  the  assises  are 

tng  to  n  .    jjQj^gjj  |jy^  ^jj^g  ^  year,  it  may  be  impossible,  by  the  course  of  the  court, 

for  the  plaintiff  to  try  his  cause  in  three  terms :  this  therefore,  when  it 
happens,  is  allowed  to  be  a  good  cause  for  not  proceeding  to  trial  ^    So 
where  the  writ,  in  a  country  cause,  was  returnable  in  Michaelmas  term, 
and  the  plaintiff  declared  in  Hilary,  and  the  defendant  imparled  till 
Easter  term,  by  which  means  the  plaintiff  was  disabled  hoim  proceeding 
to  trial  till  the  next  summer  assizes,  a  judge  refused  to  grant  a  superset 
deas  '.     And  in  like  manner,  where  the  court  take  time  to  give  judgment 
on  demurrer,  &c.  they  will  not  suffer  the  plaintiff  to  be  prejudiced,  but 
will  allow  this  to  be  a  good  cause  for  not  proceeding  to  final  judgment '. 
Where  a  prisoner,  who  had  been  charged  with  a  declaration  as  of  Trimi^ 
term,  absconded  during  the  long  vacation,  and  did  not  return  into  custody 
till  Hilary  term  following,  the  court  of  Common  Pleas  would  not  dis- 
charge him,  though  the  plaintiff  had  not  signed  judgment  before  the  end 
of  Hilary  term  ^. 
For  not  charg-         After  trial  or  final  judgment,  a  writ  of  error  and  injunction  are,  whikt 
eawcution  ^^'^1  continue  in  force,  good  causes  for  not  charging  the  defendant  in  exe- 

cution*.     So,  a  writ  of  error  has  been  deemed  a  good  cause   for  not 

*  n.  E.  67  Geo.  III.  C.  P.  1  Moore,  266.  •  Barnes,  S88. 

2  Chit.  Rep.  879.  and  see  7  Taunt.  661.  '  Oyjyw  ^    Wigg^,   T.    28  Gto.  HI* 

»>  AtUc,  867.  K.  B. 

*"  Barnes,  401.   2  Blac.  Rep.  769.  but  see  '  Barnes,  888.  and  see  1  Ken.  876. 

Pr.  Reg.  827.  semb,  contra,  ^  4  Moore,  380.    2  Brod.  &  Bhig.  ^ 

^  Per  Cur,  E.  12  Geo.  III.  K.  B.  2  Cromp.  S.  C. 
8  Ed.  8.     Barnes,  896.  401.    2  Blac  Rep.  »  R.  H.  26  Geo.  IIL  K.  B. 

759.  2  New  Rep.  C.  P.  404. 
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chargiDg  him  in  execution^  although  the  bail  thereto  do  not  justify*. 
And  where  the  plaintiffs,  being  assignees  of  a  bankrupt^  were  prevented 
from  charging  the  defendant  in  execution,  by  his  pleading  a  bad  plea  to  a 
scire  facias,  the  court  of  Common  Pleas  would  not  grant  a  supersedeas  *». 
And  in  that  court,  it  seems  that  a  prisoner  in  custody  on  mesne  process 
may  be  charged  in  execution,  after  judgment  against  him,  notwithstanding 
the  allowance  of  a  writ  of  error  ^-  A  regular  treaty  of  accommodation,  or 
agreement  for  a  compromise,  is,  in  any  stage  of  the  action,  a  good  cause 
for  not  declaring,  &c.  ^ :  But  no  treaty  or  agreement  is  sufficient  to  pre- 
vent a  supersedeas,  unless  it  be  in  writing,  signed  by  the  defendant  or  his 
attorney,  or  some  person  duly  authorized  by  the  defendant ;  and  it  be  ex- 
pressed therein,  that  proceedings  are  stayed  at  the  defendant's  request  *. 

It  is  also  a  rule,  in  all  the  courts  ',  for  preventing  unnecessary  expense  Notice  of  appU. 
to  plaintiffs,  in  case  of  notice  given  by  prisoners  of  their  intention  to  apply  ^Jj^^dllj" 
for  their  discharge,  under  any  act  made  for  the  relief  of  insolvent  debtors,  imolvent  act, 

&c 

that  '^  after  such  notice  given  to  any  plaintiff,  no  prisoner  shall  be  super- 
seded or  discharged  out  of  custody,  at  the  suit  of  such  plaintiff,  by  reason 
cf  such  plaintiff 's  forbearing  to  proceed  against  him,  according  to  the  rules 
and  practice  of  the  court,  from  the  time  of  such  notice  given,  until  some 
role  or  order  shall  be  made  in  the  cause  in  that  behalf,  by  the  court,  or  one 
of  the  judges  thereof."  And,  by  the  statute  7  Geo.  IV.  c.  57  *•  "  no  pri- 
soner who  shall  have  petitioned  the  court  for  relief  under  that  act  shalL 
af^  the  filing  of  his  or  her  petition,  be  discharged  out  of  custody,  as 
to  any  action,  suit  or  process,  for  or  concerning  any  debt,  sum  of  money, 
damages,  or  claim,  with  respect  to  which  an  adjudication  in  the  matter 
"  oi  such  petition  can  under  the  provisions  of  that  act  be  made,  by  or  by 
virtue  of  any  supersedeas,  judgment  of  non  pros,  or  judgment  as  in  the 
case  of  a  nonsuit,  for  want  of  the  plaintiff  or  plaintiffs  in  such  action 
aoit  or  process  proceeding  therein."  Where  the  defendant,  after  sur- 
rendering in  discharge  of  his  bail,  in  an  action  in  the  Common  Pleas^  was 
committed  to  criminal  custody  for  a  misdemeanor,  and  continued  in  such 
custody,  the  court  would  not  discharge  him  from  the  action,  because  the 
plaintiff  had  omitted  to  charge  him  in  execution  within  two  terms  after 
his  surrender  \  And  where  the  defendant,  after  verdict,  applied  for  his 
discharge  under  the  insolvent  debtors'  act,  and  was  sentenced  to  eighteen 
months'  imprisonment,  the  court  of  Common  Pleas  held,  that  though  no 

*  6  Mauk  &  SeL  1S9.  799.     2  Chit.  Rep.  S77.     1  Doirl.  &  RyL 

*  2  Will.  878.  478.     R.  M.  8  Geo.  IV.  C.  P.     7  Moore, 
«  1  Boa.  &  Pul.  892.  and  see  Barnes,  376.       459.     1  Bing.  120.     R.  M.  8  Geo.  IV.  in 

Sed  ftuareT  and  see  2  Wils.  880.  Scac,  1 1  Price,  422,  8. 

^  4  Bur.  2068.  2  Blac.  Rep.  918.  8  Wils.  *  §  15.  and  see  staU  8  Geo.  IV.  c.  ISS. 

455.  &  C.  1  East,  78.  in  notis,  §  11. 

«  R.  H.26  Geo.  III.  K.  B.     R.  H.  86  ^\   Bing.   221.     8   Moore,  81.   S.  C. 

Qeo.  III.  C.  P.   R.  T.  26  &  27  Geo.  II.  $  and  see  4  Dowl.  &  Ryl.  2]  6.  847.  ante. 
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f  B.  £.3  Geo.  IV.  K.B.  5  Barn.&  Aid. 
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'/  U««  peaioe  are  ntkU^i  to  r^editT  p&rtcsiftl  re*5ef  t^  jeaaataea 
*i:At^  UM»De  prooeM  fjr  deU,  in  •xcn  gaKi£*  u  cv  wC  emsr  gf*"^  ?f 
t)^  i}3  Geo.  III.  c.  21.  tlu;  ocunmumom  of  die  ccittn»  ad  rsaat  m 
authorized  to  make  alluwaoce.  for  the  nectHarr  safaolBKr  «£  VMrr  ler- 
hfrtih  confined  under  Exchequer  proct»,  &c  And,  by  the  Itit 
M/lv«ffjt  act  €,  "  the  court  for  the  relief  of  insolvent  debm  hi 
**  direct  the  assignees  to  paj  to  anj  prisoner  who  shall  kare  ^ 
*'  the  amrt  for  reb'ef  under  that  act,  out  of  his  or  her  estate  aad  cftcti, 
"  fciich  allowance  for  his  or  her  support  and  maintemiioey  danrng  mA 
**  prisoner's  imprisonment,  and  previous  to  the  adjudicatkn  in  the  mtftcr 

•  I  li'iuw  431.  8  MiK,re,  620.  8.  C.  374.  2  Barn.  &  Cfw.  S44^  3  Dwrt.  &  BH 

•'  It,  M.  3  (;«,.  If.  K.  «.  IL  II.  S  Geo.  699.  S.  C. 

II.  C.  l\  ^ntr,  6«.  (d.)  63.  (/.)  -  Jbn,  19.  3  Geo.  XL  C.  P.    Dtot  H.  4 

'  J«.  J*.  lU  (;«,.  Ilf.  U.  T.  21  G«i.  III.  Geo.  II.  K.  B.  ^nie,  58.  (/.) 

II.  II.  67  (;<•«.  III.  11.  M.6H  Geo.  III.  KB.  «§  14. 

IC.  T,  6H  <,V„.  III.  K.  B.     I  Barn.  &  Aid.  '  32  Geo.  II.  c.  28.  §  12.  At^t5ht> 

Uh,  y  (  i.ii.  Ilii|ua73.  II.  II.  bO  Geo.  III.  «  7  Geo.  IV.  c.  67.  §  17.  tod  see  Mt  I 

K.  U.    V  Bitni.  &  Aid.  403.     2  Chit.  Rep.  Geo.  IV.  c.  119.  §  6. 
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''  of  Jiis  or  hor  petition,  as  to  the  said  coart  shall  seem  reasonable  and  fit. 
'^  And  in  all  cases  where  such  prisoner  shall,  upon  such  adjudication,  be 
''  liable  to  further  imprisonment,  at  the  suit  of  his  or  her  creditor  or  ere- 
*'  ditors,  it  shall  be  lawful  at  any  time  for  the  said  court,  on  the  applica- 
tion of  such  prisoner,  to  order  the  creditor  or  creditors,  at  whose  suit 
he  or  she  shall  be  so  imprisoned,  to  pay  to  such  prisoner  such  sum  or 
sums  of  money,  not  exceeding  the  rate  oi  four  shillings  by  the  week  in 
*'  the  whole,  at  such  times,  and  in  such  manner,  and  in  such  proportions, 
**  as  the  said  court  shall  direct  ,*  and  that  on  failure  of  paymeut  thereof, 
**  as  directed  by  the  said  court,  the  said  court  shall  order  such  prisoner  to 
**  be  forthwith  discharged  from  custody,  at  the  suit  of  the  creditor  or  ere* 
**  ditors  so  fidling  to  pay  the  same^" 

The  rigour  of  imprisonment  is  also  considerably  abated,  by  a  prisoner's  When  entitled  to 
being  allowed,  on  giving  security  to  the  marshal  or  warden,  the  benefit  of  [^j'lyheirnoi"' 
tiie  tuUm  ci  the  King's  Bench  or  Fleet  prison,  or  of  living  within  certain 
limits  ^  out  of  its  walls.  This  benefit  is  extended  to  prisoners  in  execu- 
tioo,  as  well  as  to  those  who  are  confined  on  mesne  process ;  and  it  may 
be  had  by  one  in  custody  on  an  excommunicato  capiendo  ^ :  but  it  is  never 
giEBted,  except  under  very  special  circumstances  *^,  to  a  prisoner  in  execu- 
tion on  a  criminal  account  * :  and,  generally  speaking,  prisoners  in  cu»- 
iody  for  a  contempt  are  not  entitled  to  the  rules  of  the  King's  Bench 
priaon  '.  But  where  the  marshal,  in  consequence  of  a  surgeon's  certifi- 
cate that  a  prisoner  in  his  custody  for  a  contempt,  in  not  paying  money 
ptmuant  to  the  master's  allocatur,  was  dangerously  ill,  and  would  die  if 
dosely  confined,  allowed  the  prisoner  the  rules  until  he  got  better,  and 
afterwards  confined  him  again  within  the  waUs ;  the  court  refused  to  pro- 
eetd  against  the  marshal,  by  ordering  him  to  pay  the  money  for  the  non- 
IwjineBt  of  which  the  prisoner  was  in  contempt,  and  dismissed  the  appli- 
cation with  costs  s.  Por  preventing  prisoners  ftom  breaking  the  rules,  it 
ia  ordered,  that  '^  whensoever  it  shall  be  made  appear  to  the  court,  that 
my  person,  having  the  benefit  of  the  rules  of  the  prison  of  the  King's 
Bench,  shall,  during  such  time  as  he  has  had  the  benefit  of  such  rules, 
have  escaped  and  gone  at  large  out  of  and  beyond  the  limits  of  the  said 

*  7  Geo.  IV.  c  67.  §  56.  and  see  »UL  1  •  disobeying  the  orders  o^  any  ecclesiastical 

Oeow  IV.  c  119.  $  19.  court,  or  for  a  contempt  committed  in  the 

^Fortlielimitsofthertifef  of  the  King's  &ce  of  such  court  See  also  5  Barn.  &  Aid. 
took  prison,  see  R.  £.  SO  Geo.  III.  K.  B.  791.  1  Dowl.  &  RyL  460.  &  C.  8  DowL  Sc 
3  Dumf.  &  East,  683.  R.  E.  36  Geo.  III.  RyL  670.  The  ecclesiastical  court,  however, 
k.  B.  6  Dum£  &  East,  805.  R.  T.  36  Geo.  has  no  jurisdiction  over  trusU :  and  there- 
in. K.  B.  6  Dumf.  &  East,  778.  And  for  fore  where  a  party,  sued  as  a  trustee,  was  ar- 
(be  KmiU  of  the  rules  of  the  Fleet  prison,  rested  on  a  writ  tU  cordumace  capiendo,  the 
lee  9  Mi»rek  888.  2  Bing.  168.  court  of  King's  Bench  discharged  him  out  of 

«  1  Sir.  418.    And  for  the  nature  of  tiiis  custody.    1  Bam.  &  Ores.  666.    3  DowL  & 

mit,  fee  7  Dunit  &  East,  168.  Seealto  die  RyL  41.  S.  C. 
ttamte  68  Gw,  III.  c.  127.  hy  which  ex-  <*  4  DowL  &  RyL  838. 

QooMBiiiiiettiQn  it  discontinued,   except   in  *  1  Str.  196.  8  Str.  845« 

certain  cases ;  and  a  writ  de  corUumace  co'  '  8  Str.  817. 

pimi»  is  ^en,  imtead  of  tiie  writ  de  exconv-  ■  2  DowL  &  Ryl.  709.  and  see  4  DowL 

nnuitcaf*  aitpiendo,  for  non-appearance  in,  or  &  RyL  838. 
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rules,  every  such  person  shall  thenceforth  lose  and  be  deprived  of  the  be- 
nefit of  such  rules ;  and  be  thereafter  wholly  incapable  of  enjoying  the 
same^  under  any  grant  thereof;  and  shall  thenceforth  be  kept  and  confined 
a  prisoner,  within  the  walls  of  the  said  prison,  unless  the  court  shall  other- 
wise order  •."  And,  by  a  late  rule  *»,  ^^  no  clerk,  turnkey,  officer,  er  other 
person,  employed  by  or  under  the  marshal,  shall  receive  or  take,  except 
from  the  marshal,  any  fee,  gratuity,  or  reward,  for  or  in  respect  of  mak- 
ing inquiry  into  the  sufficiency  of  any  person  or  persons  proposed  or  in- 
tended to  give  security,  upon  the  granting  of  the  rules  of  the  King's 
Bench  prison,  or  otherwise  in  respect  of  the  granting  of  the  said  rules: 
and  that  the  marshal  do  dismiss  any  person  who  shall  offend  therein." 

Day  rules.  A  prisoner  likewise,  whether  he  be  detained  in  custody  on  mesne  pro- 

cess, or  in  execution,  may,  on  petition  to  the  court  S  have  day  rules  allow- 
ed him,  or  the  liberty  «f  going  out  of  the  prison  or  its  rules,  £3r  transactiiig 
his  business  in  term  time.      The  petition  for  this  purpose  must  be  signed 
by  the  prisoner,  before  he  goes  at  large  ^ :    and  when  the  day  rule  is  made 
in  the  King's  Bench,  it  covers,  by  relation  back,  the  liberation  of  a  pri- 
soner who  had  signed  the  petition,  but  had  gone  out  of  prison  before  the 
sitting  of  the  court  on  the  same  day ;  though  the  marshal  was  sued  for  the 
escape  before  the  sitting  of  the  court  *.     But  every  prisoner  having  a  day 
rule,  must  return  within  the  walls  or  rules  of  the  prison,  at  or  before  fiMf 
o'clock  in  the  evening  of  the  day  for  which  such  rule  shall  be  granted'. 
It  was  formerly  a  rule,  that  ''  no  prisoner  in  the  King's  Bench  prison,  or 
within  the  rules  thereof,  should  have,  or  be  entitled  to  have,  day  mH 
above  three  days  in  each  term ; "  and  another  rule  was  made  ^,  by  which 
it  was  ordered,  that  "  notwithstanding  the  above  rule,  if  any  person  in  the 
King's  Bench  prison  should  thereafter  state,  by  affidavit,  any  special  causey 
to  the  satisfaction  of  this  court,  for  ha^ang  an  additional  day  rule  or  daj 
rules,  beyond  those  allowed  by  the  aforesaid  rule,  such  additional  mle  or 
rules  should  be  granted  accordingly,  for  any  day  or  days  ensuing  soch  tp 
plication."     But,  by  a  subsequent  rule  **,  the  two  former  ones  were  re- 
pealed :  so  that  the  practice  is  now  the  same,  as  it  was  before  the  three 
last  rules  were  made  upon  the  subject  ^ 

Relief  of,  by  Besides  these  indulgences,  some  permanent  provisions  were  made  for  the 

relief  of  prisoners  in  execution,  by  the  statute  32  Geo.  II.  c  28.  §  1^ 
which  (originating  in  the  House  of  Lords,)  is  called  the  Lords*  act  Bf 
this  statute,  ^'  if  any  person  shall  be  charged  in  execution,  for  any  sum  of 
"  money  not  exceeding  100/."  (since  extended  to  200/.  by  the  26  Geo.  Ill* 
c.  44.  §  1.  and  to  300/.  by  the  33  Geo.  III.  c.  5.  §  1.  which  is  made  per- 
petual by  the  39  Geo.  III.  c.  50.)  "  and  shall  be  minded  to  deliver  up  to 

*  R.  H.  67  Geo,  III.  K.  B.  «  9  East,  151.  and  see  8  Mod.  80.  o^ir, 

^  R.  H.  2  &  S  Geo.  IV.  K.  B.     5  Barn.  235. 
&  Aid.  560.   2  Chit  Rep.  376,  7.    1  DowL  '  R.  £.  SO  Geo.  III.  K.  B.    S  Durnt  & 

&  Ryl.  471.  East,  584. 

*"  For  the  form  of  the  petition  for  a  day  ^  R.  M.  37  Geo.  III.  K.  B.  7  Dnn^^ 

rule^  in  K.  B.  see  Append.  Chap.  XV.  §  67.  East,  82. 
and  for  the  day  rule  thereon,  tc/.  §  58.  »  R.  H.  45  Geo.  III.  K.  B.  6  East,  & 

<«  I  Str.  503.  i  2  Smith  R.  340.  and  ree  M.  &  27. 
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'^  his  creditors,  all  his  estate  and  effects,  in  satisfaction  of  his  debts,  he 
*'  may,  in  order  to  entitle  himself  to  the  benefit  of  the  above  acts,  before 
"  the  end  of  the  first  term  next  after  he  shall  be  charged  in  execution, 
exhibit  a  petition  to  any  court  of  law,  from  whence  the  process  issued, 
upon  which  he  was  taken  and  charged  in  execution ;  or  to  the  court 
into  which  he  shall  be  removed  by  habeas  carpus,  or  charged  in  custody; 
certifying  the  cause  of  his  imprisonment,  and  setting  forth  a  just  and 
true  account  of  all  the  real  and  personal  estate,  which  he,  or  any  persons 
''  in  trust  for  him,  was  or  were  entitled  to,  at  the  time  of  his  so  petition- 
ing, and  also  at  the  time  of  his  first  imprisonment,  and  of  all  incum- 
brances and  charges  (if  any,)  affecting  the  same,  and  likewise  a  just  and 
*^  true  account  of  ail  securities,  deeds,  evidences,  writings,  &c.  concerning 
"  the  flame,  and  the  names  and  places  of  abode  of  the  witnesses,  &c. ; 
upcm  which  he  shall  be  entitled  to  his  discharge,  on  complying  with  the 
requisites  of  the  act."     And,  by  the  statute  49  G^.  IIL  c.  6.  "  all  per-  Extended  to  per- 
'^  sons  who  are  or  shall  be  in  custody  for  contempt  of  any  court  of  equity,  •  ^^  contempt  if 
**  by  not  paying  any  sum  or  sums  of  money  or  costs,  ordered  to  be  paid  by  ^^"^  of  equity. 
*'  any  decree  or  order  of  any  such  court,  shall  be  entitled  to  the  benefit  of 
'*  the  said  several  acts  of  parliament,  and  shall  be  subject  to  all  the  said 
*'  terms  and  conditions,  as  are  therein  expressed  and  declared,  with  respect 
**  to  prisoners  for  debt  only  •." 

The  humane  provisions  of  the  Lords'  act  were  rendered  as  beneficial  as  On  attachment, 
possible,  by  the  liberality  of  the  judges,  who  construed  it  to  extend  to  pri- 
soners in  custody  upon  an  attachment,  for  the  non-performance  of  tax 
award  ^,  or  non-payment  of  costs  S  &c. ;  which  construction  has  been  re- 
cognised by  the  statute  33  Geo.  IIL  c.  5.  §4.  whereby,  after  reciting  that 
persons  are  often  committed  on  attachments,  for  not  paying  money 
awarded,  under  submissions  to  arbitration  by  or  made  rules  of  court,  and 
likewise  for  not  paying  costs  duly  and  regularly  taxed  and  allowed,  after 
proper  demands  made  for  that  purpose,  and  also  upon  writs  of  excommU'  Writs  of  excom- 
nicaie  capiendo,  or  other  process  for  or  grounded  on  the  non-payment  of  .j^yj^/t^  ^c. 
costs  or  expenses,  in  causes  or  proceedings  in  ecclesiastical  courts ;  it  is  de- 
clared and  enacted,  that  '^  all  such  persons  are  and  shall  be  entitled  to 
"  the  benefit  of  this  act,  and  subject  to  the  same  terms  and  conditions 
"  as  are  therein  expressed  and  declared,  mth  respect  to  prisoners  for 
"  debt  only  \"  And  a  defendant  in  custody  upon  an  attachment,  who 
had  been  convicted  on  an  indictment  for  an  assault,  and  upon  reference  to 
tlie  king  8  coroner  and  attorney,  was  awarded  to  pay  so  much  for  costs,  and 
So  much  for  compensation  to  the  prosecutrix,  was  held  to  be  entitled  to  be 
discharged  as  an  insolvent  debtor,  under  the  Lords'  act,  without  the  aid  of 

*  See  also  the  statute  57  Geo.  IIL  c  1 17.  Durnf.  Sc  East,  817. 809.  7  Durnf.  &  East, 

S  6.  by  which  persons  imprisoned  under  any  156.    1  Bos.  &  PuL  336,    IS  East,  190.    8 

writ  of  cajrias,  on  extents  in  aid,  may  apply  Taunt.  57.  1  Moore,  494.  S.  C.  2  Bam.  & 

to  the  court  of  Exchequer  for  their  discharge.  Aid.  59.  M'Clel  577.  but  see  10  East,  408. 

S  Pricey  95.  ^  And  see  the  statutes  52  Geo.  III.  c.  18. 

«»  1  DumC  &  East,  266.  8  Taunt.  57.    1  68  Geo.  III.  c.  102.  §  47.     1  Geo.  IV.  c. 

Moore,  494.  S.  C.  1 19.  §  1.  16.  7  Geo.  IV.  c.  57.  §  10.  50. 

"  Cowp.  186.     1  Dunif.  ^  £a«t,  266.     4 
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Process  of  infe-   the  statute  33  Geo.  in.  c.  5  ^      It  has  also  been  .determinei,  tliat  the 
nor  cou  ,    c.      Jjq,[^'  ^t  extends  to  prisoners  charged  in  execution,  <ai  process  issniiigoat 

of  inferior,  as  well  as  superior  courts  \    And  it  is  no  objection  to  a  pri- 
soner's being  discharged  under  it,  that  his  creditor  is  dead  ^ ;  or  that  the 
defendant  has  agreed  not  to  take  the  benefit  of  the  act  ^.     And  where  the 
defendant,  in  the  Common  Pleas,  is  charged  in  execution  wit&  die  penaltT 
oi  a  bond,  it  may  be  reduced  to  the  principal  and  interest,  in  order  to  en- 
Prisoners,  when    title  him  to  such  benefit  ^      But  the  defendant  in  a  qui  tarn  action  is  not 
ten^tlJf  Lords'  entitled  to  the  benefit  of  the  Lords'  act ' ;   nor  a  defendant  in  custody 
act.  under  a  writ  de  excommunicato  capiendo,  for  contumacy  in  not  paying  a 

sum  for  alimony,  and  also  for  costs  in  the  ecclesiastical  court  l^.     And  a 
prisoner  who  is  taken  in  execution  for  more  than  3001  and  afterwards  re- 
duces his  debt  below  that  sum,  is  not  entitled  to  be  discharged  under  it, 
in  the  next  term  after  he  has  so  reduced  his  debt,  unless  it  be  also  the 
next  term  after  he  was  taken  in  execution  \ 
After  taking  be-       It  was  also  provided,  by  the  statute  32  Geo.  II.  c  26.  ^  24  tliat  ''na 
vent  dLtort'        "  person  who  should  have  taken  the  benefit  of  any  act  for  the  relief  ef  in- 
acts.  *'  solvent  debtors,  should  have  or  receive  any  benefit  or  advantage  under 

this  act,  or  be  deemed  to  be  within  the  meaning  thereof,  so  as  to  gsiii 
any  discharge,  unless  compelled  by  any  creditor  to  discover  and  ddiver 
up  his  or  her  estate  or  effects :  "  which  clause  was  held  to  apply  paly  tD 
persons  having  taken  the  benefit  of  general  insolvent  acts,  and  not  to.  per- 
sons previously  discharged  under  the  Lords'  act  K    And,  by  a  snbeequent 
act  of  parliament  ^,  this  clause  was  altogether  repealed. 
Time  for  exhi-         The  act  requires,  that  the  petition  should  be  exhibited  befove  the  ^ 
biting  pcution.     ^£  the^r*^  term  next  after  the  prisoner  is  charged  in  executum  *.     But  if 

a  defendant  be  taken  in  vacation,  on  a  writ  returnable  the  fioUowing  tern, 
the  petition  may  be  exhibited  before  the  end  of  the  next  term  after  the  re- 
turn of  the  writ  "^ :  And  where  a  defendant  taken  on  a  capias  ad  saH^ 
ciendum  escaped,  and  was  retaken  and  committed  to  the  custody  of  tiie 
marshal  in  a  subsequent  term,  the  court  held,  that  he  might  apply  to  be 
After  neglect       discharged,  under  the  Lords'  act,  in  the  term  following  <^.     By  theitatate 
^^^~™  ^"    ^  ^^-  ^^^'  c-  ^'  §  5.  "  where  any  debtor  shaU  have  neglected  to  take  the 
mistake.  <^  benefit  of  the  acts,  within  the  time  limited,  and  shall  make  it  sppetf  ^ 

**  the  court  out  of  which  the  execution  issued,  that  such  neglect  arose  fioD 
**  ignorance  or  mistake,  such  debtor  shall  then  be  entitled  to  take  fS»  b^ 
**  nefit  of  the  acts,  as  if  he  had  taken  the  same  within  the  time  so  limited 
^'  as  aforesaid."  Upon  which  statute  it  has  been  holden,  that  a  pneooer 
is  entitled  to  the  benefit  of  the  acts,  who  has  been  prevented  from  applying 
for  it  in  due  time,  by  the  misconduct  of  his  agent  ^^ ;  or  by  his  ignoisaoe 

*  IS  F4i8t,  190.  b  1  Bos.  &  PuL  4«8. 

*>  7  East,  84.  S  Smith  R.  102.  S.  C.  ^  ft  Smith  R.  Si,  5.  and  see  2  Chit  R(f 

^  Barnes,  S70.  1  Bos.  &  PuL  S36.  3d4. 

'  3  Smith  R.  51.  k  52  Geo.  III.  c.  84.  $  8. 

*  S  Blac.  Rep.  760.  but  see  Barnes,  S67.  *  Barnes,  878. 

8G9.  371.  "6  Taunt  49&  S  Manh.  SOO.  S.  C. 

f  3  Bur.  1822.  1  Blac.  Rep,  372.  S.  C.  "4  Dumf.  &  East,  887. 

■llEa*t,231.  *'/rf.231. 
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of  the  creditor's  place  of  abode,  till  recently  before  hu  apfdicotioii  *.  But 
where  an  inaolvent  debtor,  .who  had  n^lected  to  apply  i^  his  discharge 
iinder  the  Lords'  act,  in  the  next  term  after  he  was  chained  in  execudoa, 
afterwards  applied,  but  was  prevented  by  poverty  horn  proceeding  until  a 
anfaseqnent  term,  the  court  held,  that  he  was  not  entitled  to  his  discharge ; 
for  the  33  Geo.  III.  c.  5.  §  5.  only  excuses  delays  occasioned  by  ignoranoe 
jor  mistake  ^.  So,  where  an  inscdvent  had  delayed  his  petiti<m  beyond  the 
•time  limited,  in  expectation  of  being  discharged  by  a  commission  4if 
liankrapt,  the  court  held,  that  he  was  not  entitled  to  relief  on  the  above 
statute'. 

When  a  prisoner  intends  to  take  the  benefit  of  the  Lord's  act,  he  mutt  VMon  of  19^ 
give  to  or  leave  for  every  creditor  at  whose  suit  he  is  in  executisn,  or  his  ^^°* 
^xeoutors  or  administrators,  at  his  or  their  usual  place  of  abode,  or,  in 
.case  they  cannot  be  met  with,  to  or  for  his  4>r  their  attorney  or  agent  last 
employed  in  the  action,  a  notice  in  writing  ^,  signed  with  his  proper  name 
or  mark,  importing  that  he  intends  to  petition  the  court,  and  setting  forth 
a  tnie  copy  of  the  account  or  schedule  '  he  intends  to  deliver  in ;  which   Schdiule. 
notice  must  be  given  fourteen  days  at  least  be£»re  the  petition  is  pro- 
seoted  ^ :  and  though  the  court  in  one  case  held,  in  ftvour  of  libeity,  that 
iinder  circumstances,  the  day  of  giving  the  notice  might  be  reckoned  m 
one' ;  yet  in  a  subsequent  case  it  was  holden,  that  there  must  befourieen 
jdear  days,  exclusive  both  of  the  day  ci  service  and  that  of  presenting  the 
petition  ^.    And  notice  of  a  prisoner's  intention  to  apply  to  a  wrong  oouvt, 
is  not  cured  by  the  plaintiff's  opposing  his  disdiarge '.      But  the  notice  is 
sufficient,  though  it  do  not  specify  the  christian  and  surnames  of  the 
parties  ^ :   And  leaving  it  with  the  agent  of  the  plaintiff's  attorney,  and 
with  the  shopman  at  the  plaintiff 's  warehouse  in  town,  when  he  resided  in 
the  eavntry,  was  deemed  suffid^it,  the  agent  having  appeared  according 
4o  the  notice,  and  opposed  the  discharge'.      An  affidamt  is  annexed  Affidavits  of 
io  the  notice  and  schedule,  made  by  some  person  who  saw  the  defendant  ".^^"f  *  ^^  "^^ 

^  *  vice  of,  notice 

sign  them  ^ :  and  an  affidavit  of  due  service  of  the  notice  and  schedule  and  Khedule. 
is  also  to  be  made,  on  unstamped  paper,  and  sworn  before  a  judge  in  * 

town,  or  oommissionor  in  the  country  ^.  Where  the  plaintiff  had  not 
been  served  with  any  notice,  a  prisoner  discharged  under  the  act  was 
allowed  to  be  retaken  in  execution,  although  more  than  a  year  had  elapsed 
ainee  the  time  of  his  being  discharged  <>. 

After  the  expiration  of  the  time  specified  in  the  notice,  the  peUtion  f  is  Petition,  and 
to  be  exhibited,  with  a  certificate  annexed,  or  copy  of  causes  in  which  the  ^^  ^'^uiei; 

*  18  East,   190.  and   see  S  Chit.  Rep.  <>  i  Bam.  &  Aid.  522. 


*  1  Taunt  64. 

<»  1  Chit.  Rep.  220.  ^  1  Chit.  Rep.  661.  m  nolis. 

""  1  DowL  &  RyL  539.  1  Id,  560.  and  see  4  Bing.  230. 

'  Append.  Chap.  XV.  $  59.  and  see  2          °*  Append.  Chap.  XV.  $  61. 

New  Bep.  C.  P.  67.  ■  J<f.  $  62. 

•  Append.  Chap.  XV.  $  60.  "^  1  Chit.  Rep.  740. 

f  as  Geo.  IL  c.  28.  §  18.  ^  Append.  Chap.  XV.  $  63. 
■  4  Bur.  2525. 
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defendant  stands  charged,  obtained  from  the  gaoler  * ;  or  from  the  clerk  of 
the  papers^  if  the  defendant  be  in  custody  of  the  marshal  of  the  King's 
Bench^  or  warden  of  the  Fleet  prison.  If  he  be  in  any  other  custody, 
there  must  be  an  affidavit  of  having  seen  the  gaoler  sign  the  certificate  ^ ; 
which  affidavit  must  be  sworn  before  a  judge  in  town,  or  commissioner  in 
Rule  for  bring-  the  country.  The  petition,  certificate,  and  affidavit  of  service  of  the 
coJL  notice,  being  left  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  one 

of  the  secondaries  in  the  Common  Pleas,  he  will  draw  up  a  rule  f(v  bring- 
ing the  prisoner  into  court,  and  summoning  the  creditors  to  appear,  per- 
Serviceofcopy,    sonally  or  by  attorney^  at  some  certain  day  to  be  therein  specified';  a 
lervice,  f^r^e.    ^^VY  ®^  which  rule  should  be  served  on  each  creditor,  and  also  on  the 

gaoler,  and  an  affidavit  made  of  such  service  ^;  or  if  the  creditor  abscond, 

so  that  he  cannot  be  personally  served  with  a  copy  of  the  rule,  the  oonit 

will  order  that  service  upon  his  attorney  shall  be  deemed  good  serviced 

AVben  brought         In  the  King's  fiench,  it  is  a  rule,  that  '^  insolvent  debtors  petitioning 

K.  B.  under  the  Lords'  act,  and  subsequent  acts  for  their  further  relief,  shall  be 

brought  into  this  court,  during  term  time,  on  Mondays  and  Thursdagiy 

and  upon  no  other  days  ^ : "  And  an  insolvent,  who  does  not  appear  in 

pursuance  of  the  rule  he  has  obtained  for  coming  up  on  a  particular  day,  to 

take  the  benefit  of  the  act,  cannot  come  up  on  another  day,  without  a  fresh 

rule  for  that  purpose ;  and  therefore  a  motion  to  discharge  his  rule  is  on- 

On  last  day  of     necessary  s.     But,  notwithstanding  the  above  rule,  the  court  will  permit 

^™'  insolvents  to  be  brought  into  court  on  the  last  day  of  term,  when  the 

May  be  brought  notices  expire  too  late  for  the  last  appointed  day  ^.     And,  by  the  statute  1 

judgTof^toil        ^^®'  ^^'  ^  ^^"  §  ^'  "^  persons  who  are  directed  to  be  brought  befim 

court,  in  K.  B.     the  court  of  King's  Bench,  by  the  32  Greo.  II.  c.  28.  or  any  other  law  for 

the  relief  of  insolvent  debtors,  may  be  brought  before  some  single  judge  of 
the  same  court,  sitting  under  the  authority  of  the  57  Geo.  III.  c  i  1.  and 
all  orders  made  by,  and  all  proceedings  had  before,  such  single  judge,  shaU 
be  as  good  valid  and  effectual,  to  all  intents  and  purposes,  as  if  such  (^ders 
had  been  made  by,  and  such  proceedings  had  before,  the  said  court  of 
When  brought  King's  Bench."  In  the  Common  Pleas,  by  a  late  rule,  "  insolvent  debton 
mto^court,  m       ^g  ^^  y^  brought  into  court  on  the  following  days,  that  is  to  say,  in  HUarji 

and  Michaelmas  terms,  on  the  days  appointed  for  the  London  sittings  at 
Nisi  Prius,  and  on  Saturdays  ;  and  in  Easter  term,  on  the  days  appointed 
for  the  London  sittings  at  Nisi  Prius  on  Tuesdays,  and  on  the  last  SatuT' 
day  in  the  term ;  and  in  Trinity  term,  on  the  days  appointed  for  the  Lm- 
don  sittings,  and  on  Tuesdays ;  and  on  no  other  days  *."  In  the  latter 
court,  a  rule  cannot  be  had  for  the  next  day,  with  only  one  day's  notice, 
to  discharge  an  insolvent  debtor,  though  it  be  prayed  for  on  the  last  day 

•  Append.  Chap.  XV.  §  64,  6.  f  It  H.  37  Geo.  III.  K.  B. 

»>  Jd.  §  66.  «  1  Chit  liep.  214. 

°  32  Geo.  III.  c.  28.  §    13.  Append.          *>  Short's  Rules  and  Orders,  66.  n. 

Chap.  XV.  §  67.  8.  »  R.  M.  47  Geo.  III.  C.  P.  and  lee  R. 

^  Append.  Chap.  XV.  §  70.  M.  46  Geo.  III.  C.  P.    2  New  R^  C  P. 

*•  Barnes,  884.  96. 
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but  one  of  the  term  ^     In  the  Exchequer  it  is  a  rule,  that  applications  for  In  Exchequer. 
the  discharge  of  insolvent  debtors  can  only  be  made  at  the  rising  of  the 
courts  when  the  other  business  of  the  day  is  over  ^ 

When  the  prisoner  is  charged  in  execution  above  twenty  miles  from  At  assizes,  or 
WeitimnHer  hall,  or  the  court  out  of  which  the  execution  issued,  the  rule  .esiSons!!*^***  *^ 
requires  him  to  be  brought  to  the  next  assizes  S  or  (by  statute  52  Geo.  III. 
c.  34.  $  1.)  before  the  justices  assembled  at  any  general  or  quarter  sessions 
of  the  peace,  to  be  holden  within  the  distance  of  twenty  miles  of  the  gaol 
in  which  the  debtor  is  confined,  and  that  the  creditors  be  summoned  to  ap- 
pear there ;  and  a  copy  of  such  rule  is  to  be  served  on  every  creditor,  his 
executors  or  administrators,  or  left  at  his  or  their  dwelling  house  or  usual 
place  of  abode,  or  with  his  or  their  attorney,  fourteen  days  at  least  before 
the  holding  of  such  assizes  ^, 

On  bringing  up  the  prisoner,  the  court  or  judge  of  assize,  or  the  justices  Examtnatlon  of. 
at  session^,  are,  in  a  summary  way,  to  examine  into  the  matter  of  the  pe- 
tition ;  and  after  being  sworn  to  the  truth  of  his  schedule,  if  no  opposition  Discharge  of, 
be  made,  the  court  or  judge,  &c.  will  make  a  rule  or  order  •  for  discharging  r^^"^^  ^^L 
him,  upon  executing  an  assignment  and  conveyance  of  his  estate  and  effects,  cuiing  assign. 
to  and  for  the  benefit  of  the  creditor  or  creditors  (if  more  than  one,)  who  shall  ^ 

have  charged  him  in  execution  ;  which  is  done  by  a  short  indorsement  on 
the  back  of  the  petition  ^  But  if  the  persons,  at  whose  suit  the  prisoner  Remanding,  for 
IS  in  execution,  arc  not  satisfied  with  the  truth  of  his  oath,  and  either  per-  ^^^^  cx*mi- 
wmally  or  by  attorney  desire  further  time,  the  court  may  remand  him ;  and 
direct  the  parties  to  appear  on  some  other  day,  to  be  appointed  by  the 
cofQTt,  within  the  first  week  of  the  next  term  at  fieuthest ',  or  sooner  if  the 
eoort  shall  think  fit  *:  And  where,  on  a 'prisoner's  being  brought  up  to  be 
discharged  under  the  Lords'  act,  it  appeared  that  a  commission  of  bank- 
rupt had  been  issued  against  him  since  his  arrest  and  imprisonment,  and 
that  he  had  not  passed  his  final  examination,  the  court  ordered  him  to  be 
remanded,  until  such  examination  had  taken  place :  On  a  subsequent  day, 
however,  it  appearing  that  he  had  passed  it  to  the  satisfiu^ion  of  the  com- 
miasioners,  he  was  ordered  to  be  discharged,  on  inserting  an  assignment  in 
his  schedule  to  the  plaintiff,  of  all  his  estate,  title  and  interest  in  the  pro- 
perty therein  mentioned,  subject  to  the  commission,  and  the  payment  or 
aatisfiiction  of  his  debts  under  it  \  And  where  a  prisoner  came  up  to  be 
disdiarged  under  the  Lords'  act,  it  was  holden  to  be  no  ground  for  op- 
posing him,  that  he  had  forged  an  acceptance  to  a  bill  of  exchange,  on 
which  the  plaintiff  had  obtained  judgment,  and  taken  him  in  execution  as 
the  drawer '. 

On  the  prisoner's  being  brought  up,  the  creditors  may  file  interrogatories  Interrogitoti 
far  his  examination,  before  he  is  admitted  to  take  the  benefit  of  the  act  K 
In  such  case,  it  is  a  rule  in  the  King's  Bench,  that  '^  the  creditor  do  file  In  K.  B. 

*  4  Taunt  588.  '  32  Geo.  II.  c.  SB.  §  IS. 

»  5  Pricey  646.  >  S  Bur.  1S9S. 

'  Append.  Chap.  XV.  §  69.  '^  8  Moore^  423. 

^  32  Geo.  II.  c  28.  S  16.  '  9  Moore,  592. 

'  Append.  Chap.  XV.  §  71.  ^33  Geo.  III.  c.  5.  §  j. 


3S0  OF   THE   RELIEF   OF   PRISONERS^ 

ids  interrogatories  with  4;ke  clerk  of  the  rales>  and  that  the  derk  of  the 
^68  do  thereupon  draw  up  a  rule  for  the  debtor's  examination  bef<ffe  the 
master^  to  whom  he  shall  also  deliver  the  original  interrogatories ;  and 
4ihat  the  debtor  having  been  previously  sworn  in  open  court  for  the  puipose, 
iibe  master  shall  proceed  to  take  down  in  writing  the  examination  of  the 
debtor^  in  answer  to  the  said  interrogatories ;  and  the  same  being  signed 
by  the  debtor^  shall  be  afterwards  filed  by  the  master^  with  the  clerk  of  tlie 
Xttles ;  and  the  said  interrogatories  and  examination  shall  be  produced  by 
the  derk  of  the  rules  and  read,  when  die  debtor  shall,  on  a  subsequent  day, 
In  C  P.  be  brought  up  by  rule  for  that  .purpose  ^*'     In  the  Common  Pleas,  the 

oouii  will  order  interrogatories  for  the  examination  of  a  «lefendaat  in  cus- 
tody, by  one  of  the  secondaries ;  which  interrogatories  must  be  filed  with 
him  ^ 
CoosequeocQi  pf       WJien  a  prisoner  has  been  brought  into  court,  to  be  discharged  under 
to  diachareepn-  ^^  Ii^ords'  act,  and  upon  his  examination  the  court  have  refused  to  diachaige 
9oaer.  ym^  th^  will  not  afterwards  discharge  him  on  that  act,  though  he  make 

an  affidavit  of  circumstances,  in  answer  to  the  cause  shewn  on  his  exami- 

ii3tion  against  his  discharge,  and  that  those  circumstances  were  net  then 

For  fidse  sche-     disolwed^  owing  to  a  mistake  '^.   And  if  a  prisoner,  brought  up  to  be  dis- 

changed  under  the  above  act,  deliver  in  a  false  schedule,  and  be  remanded, 

ihe  4Bourt  of  Commoii  Pleas  will  not,  at  the  instance  of  a  creditor,  even 

Jirith  the  prisoner's  consent,  order  him  to  be  brought  up  a  second  time,  hr 

the  jHupose  of  amending  his  schedule,  and  assigning  over  that  property 

whidii  be  had  befiore  concealed  ^.     But  that  court  will  not  xegulate  their 

pnooeedings,  as  to  the  discharge  of  an  insolvent,  by  what  kas  passed  in  tk 

insolvent  debtors'  court ;  therefore  it  is  no  ground  for  oppoaiiig  his  di»- 

diafge,  that  he  has  been  remanded  in  that  court  for  fraud  '. 

Objections  to  All  objections  to  the  insuffidenc^  of  the  schedule,  in  point  of  yarm,  nuit 

du^  ^  "^  ^      be  made  the  first  time  the  priscmer  is  brought  up'.    And  if^  on  the  afr- 

Discharge  of      ^oond  day,  the  creditor  shall  make  default,  or  shall  appear  and  be  onaUe  to 

pnsooer,  '^     Jjscover  any  estate  or  effects  omitted  in  the  account,  the  court  shall  iaine- 

on  executing  aj-  idiatdy  order  the  prisoner  to  be  discharged,  upon  his  executing  an  assiga- 

weditoTagrec^to  ■•^*  ^^^  conveyance  of  his  estate  and  ef&cts ;  unless  the  creditor  inaiit 

allow  him  a         upon  his  being  detained  in  prison,  and  ^all  agree  by  writing,  signed  with 

his  name  or  mark,  (or^  if  he  be  out  of  England,  under  the  hand  of  his  at- 


torney,) to  pay  and  allow  the  prisoner  weekly,  a  sum  not  exoeediag  3c  6^ 

(or,  if  more  creditors  than  one  insist  on  his  detention,  not  exceeding  SU*  a 

veek  each  ^,)  to  be  paid  on  Monday  in  every  week,  so  long  as  the  prisoMr 

shall  continue  in  execution ;  and  in  every  such  case,  the  prisoner  shall  be 

remanded  K    And  the  court  have  no  power  to  moderate  the  sum  to  be  paid 

to  a  priaoner,  on  his  being  remanded ;  but  a  note  must  be  aigned  for  the 

•  R.  E.  36  Geo.  IIL  K.  a  >  37  Geo.  IIL  c.  85.  $  8»  4.  but  Me 

^  3  Moore,  317.  Barnes,  377.  389,  90. 

1  H.  Blac.  101.  ^  S2  Geo.  II.  c  88.  $  IS.    Asd  ibr  die 


^  Bos.  &  PuL  143.  form  of  a  rule  of  court,  on 

*  6  Taunt.  493.  2  Marsh.  200,  &  C.  and  remanded  in  tbe  £xdbei|iNi^  see  Alpeod. 

see  6  Moore^  673.  Chap.  XV.  §  76. 
'  32  Geo,  II.  c  tee.  §  13.  Barnes,  S72. 
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fiill  sum  directed  by  the  act  *.    But  if  failure  be  made  in  payment  of  tiie  On  failure  of 
said  wetMj  warns,  the  prisoner,  upon  appb'cation  to  the  court  in  term  time,  ZB^to^^t- 
or  in  vacation  to  a  judge,  may,  by  order  of  the  court  or  judge,  be  dis-  chirged. 
charged  out  of  custody,  on  executing  an  assignment  and  conveyance  of  his 
estate  and  effects  ^ 

The  prisoner  may  be  compelled  to  include  in  his  schedule,  every  thin|^  Whtt  must  be 
t^t  he  can  seU  for  his  own  benefit  ^ :  and  the  place  of  a  Ufe-guardsman.  '^^^ '°  ■**•• 
being  constantly  sold,  the  court  will  compel  a  prisoner  who  holds  such  a 
place  to  sell  it,  and  insert  the  value  in  his  schedule,  before  they  permit 
him  to  take  the  benefit  of  the  act  ^.  But  the  full  or  half  pay  of  an  officer 
in  the  army  is  not  the  subject  of  sale ;  and  therefore  a  prisoner  ^cannot  be 
oompdled  to  indude  it  in  his  schedule  '. 

If  the  prisoner  be  detained  in  custody,  the  note  or  security  for  payment  Note  for  pty- 
of  his  allowance  ',  must  be  signed  by  the  plaintiff,  if  in  Englandy  or  other-  J^  ^  ^^ 
wise  by  his  attorney ;  it  not  being  sufficient  for  the  attorney  to  sign  the  i^ned,  ftc. 
note,  if  his  client  can  be  met  with  «.  And  if  the  note  be  not  signed  by  tiie 
plaintiff  in  open  court,  it  is  the  practice  to  require  an  affidavit  with  the 
note,  shewii^  that  it  was  duly  signed  ^ ;  which  affidavit  must  be  properiy 
entitled :  and  where  a  note  to  pay  a  prisoner  his  sispenceM  was  written 
upon  the  same  paper  wit^  an  affidavit  to  verify  the  plaintiff's  hand- 
writing  thereto,  it  was  holden,  that  the  affidavit  not  being  duly  entitled 
in:  the  eanse,  diongfa  the  note  was  so,  could  not  be  aided  by  reftrenoe ;  and 
therefore,  as  it  could  not  be  read,  the  prisoner  was  discharged  K  Whom 
there  are  several  plaintift,  the  note  must  be  signed  by  all  of  them  ^,  cr,  if 
they  are  partners,  by  one  on  behalf  of  himself  and  the  odiers^ ;  a  note 
signed  by  one  of  several  lessors  of  the  plaintiff  in  ejectment  ^,  or  by  one  of 
several  executors  ",  without  mentioning  the  others,  not  being  deemed  suffix 
dent.  But  where,  by  a  deed  of  dissolution  of  partnership,  a  power  waff 
reserved  to  the  remaining  partners,  to  use  the  name  of  the  retiring  part- 
ner, in  the  prosecution  of  all  suits  brought  for  the  recovery  of  partnership 
property,  it  was  holden  that  in  an  action,  in  which  judgment  had  been  ob- 
tained by  all  the  partners  before  the  dissolution,  the  remaining  partners 
had  antiiority,  under  that  power,  to  give  to  the  defendant  a  note  for  pay- 
ment of  the  sixpences,  under  the  Lords'  act,  on  behalf  of  themselves  and  the 
retiring  partner  <>.  If  a  plaintiff  hold  the  defendant  in  execution  in  sevend 
aelioiia,  be  need  not  give  more  than  one  note  for  3i.  Qd,  a  week  p.  And,  in 
an  aedoo  at  the  suit  of  a  corporation,  if  the  note  be  sealed  with  the  ocv- 

*  I  Bof.  &  PuL  SS6.  but  see  Barnes,  387.  ^  Edward*  ▼.  Carter,  M.  86  Geo.  IIL 
9Bt.  ttfmfm  conim*                                              K*  B* 

^  9t  Geo.  IL  c.  28.  $  IS.  (2  Smith  R.  S9S. 

*"  8  Dumf.  &  East,  661.  k  7  Durnf.  &  East,  156.  8  Dumf.  ft  East, 

^  Id.  ibid,  CadwaOader  Joneses  case,  M.  1 4  325. 

Ceo.  ni.  K.  B.  >  8  Dumf.  ft  East,  25. 

*  9  Dumf.  ft  East,  681.  1  H.  Blac  628.  ""  7  Dumf.  ft  East,  156. 
S  Bos.  ft  PuL  324,  ftc.  "8  Dumf.  ft  East,  325. 

'  Append.  Chapi  XV.  5  73,  ftc.  05  Bam.  ft  AR  267. 

■  Imp.  K.  B.  10  Ed.  643.  (a),  but  see  '  Jones  v.  Cn,  M.  S6  Geo.  IIL  K.  B. 

Bama^  871. 862. 899.  1  Bos.  ft  PuL837. 
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OF    THE    RELIEF    OF    CREDITORS, 

poration  scol^  it  is  deemed  a  sufiicient  compliance  with  the  act  * :  and  the 
note  is  valid^  though  it  do  not  state  the  style  of  the  court  in  which  the  ac- 
tion was  brought  *».  The  payment  is  to  be  made^  by  the  act,  every  Mon- 
day  ;  and  the  note  must  be  drawn  up  accordingly  *^.  And,  in  the  Com- 
mon Pleas,  it  seems  that  such  note  ought  to  contain  an  express  promise  to 
pay  the  allowance  on  a  Monday,  although  it  be  dated  on  that  day  of  the 
week  ^,  It  was  determined  in  one  case  ^  that  such  a  note  ought  to  be 
stamped :  but  the  judges,  upon  a  conference,  afterwards  held  a  stamp  to 
be  unnecessary  ^ 

The  act  of  parliament  requires  payment  to  the  debtor ;  but  the  courts, 
in  construing  the  act,  have  considered  payment  to  the  turnkey  as  payment 
to  the  debtor :  and  payment  to  the  person  who  opened  the  door  of  the 
prison,  has  been  considered,  by  the  court  of  Common  Pleas,  as  pay- 
ment to  the  turnkey  K.     If  the  payment  be  not  made  in  time  ^,  or  any  part 
of  the  money  be  paid  in  a  spurious  or  foreign  coin  ^  the  prisoner  has  a 
right  to  his  discharge :  And  where  the  money  was  not  paid  before  ten 
o'clock  at  night  of  the  day  on  which  it  became  due,  it  was  holden  that  the 
defendant's  right  to  his  discharge  was  not  waived,  by  the  turnkey  on  the 
felon's  side  accepting  it  after  that  time  \     But  the  defendant  cannot,  it 
seems,  be  discharged  for  non-payment  of  the  money,  where  he  removes 
himself  to  the  prison  of  another  coutt  ^  The  mode  of  obtaining  a  prisoner's 
discharge  for  non-payment  of  the  allowance,  is  by  application  to  the  court 
in  term-time,  or  to  a  judge  in  vacation :  and  where  a  note  is  given  at  the 
assizes,  the  court  will  discharge  him  for  non-payment  of  the  allowance, 
upon  a  record  of  the  proceedings  being  sent  to  them,  signed  by  the  judge 
of  assize  ™.     A  judge's  order  for  a  prisoner's  discharge  under  the  Lords' 
act,  made  out  of  term,  has  been  held  to  be  final  ° :  But,  in  the  Common 
Pleas,  this  order  cannot  be  made  by  a  judge  in  term,  though  summonses 
were  taken  out  in  vacation,  and  the  order  only  delayed  till  the  b^inning 
of  term,  by  an  irregularity  in  the  aihdavits  **. 

It  sometimes  happens,  that  persons  who  are  prisoners  in  execution  in 
gaol,  for  debt  or  damages,  will  rather  spend  their  substance  in  prison,  than 
discover  and  deliver  up  the  same,  towards  satisfying  their  creditors  their 
just  debts,  or  s^  much  thereof  as  such  substance  will  extend  to  pay :  To 
remedy  which,  there  are  compulsive  clauses  in  the  Lords*  act  p,  by  which  it 
is  enacted,  that  "  if  any  prisoner  who  shall  be  committed  or  charged  in 
''  ei^ecution,  in  any  prison  or  gaol,  for  any  debt  or  damages  not  exceeding 
"  one  hundred  pounds,  besides  costs,"  (since  extended  to  200/.  by  the  26 


■  1  New  Rep.  C.  P.  306. 

*  2  Smith  R.  642.  2  Chit.  Rep.  226. 
,  *^  Blakemore  v.  Rmea,  M.  86  Geo.  III. 
K.  B.  S  Bos.  &  Pul.  184.  C.  P. 

^  Id.  ibid,  and  see  4  Biog.  230.  (a). 

^  7  Durn£  &  East,  530. 

'  Id.  670.  1  Bos.  &  Pul.  271. 

*1  New  Rep.  C.  P.  111. 

*"  Say^Rcp.  183.    Doug.  60.  and  aee  7 
Buro^  &  East,  157. 


»  7  Taunt.  7. 

^  5  Durnf.  &  East,  36.  and  see  7  Donf: 
&  East,  156.  7  Taunt  7. 

1  Barnes,  368. 

"*  Id,  382. 

°  Doug.  68.  r<rtocr  y.  WUkmatKS  ^^ 
Geo.  III.  K.  B. 

"*  1  Bos.  &  Pul.  92. 

P  32  Geo.  IL  c.  28.  §  16»  17. 
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Geo.  III.  c.  44.  §  2.  and  to  300/.  by  the  33  Geo.  III.  c  5.  §  3.  which  is 
made  perpetual  by  the  39  Geo.  III.  c.  50.)  ''  shall  not  within  three  months 
''  next  after  every  such  prisoner  shall  be  committed  or  charged  in  execu- 
^'  tion,  make  satisfaction  to  his  or  her  creditor  or  creditors^  who  shall 
"  charge  any  such  prisoner  in  execution^  for  such  debt^  damages  and  costs; 
''  then  such  creditor  or  creditors  may  require  every  such  prisoner  (on 
*'  giving  twenty  days  notice^  in  writing  to  him  or  her,  of  such  creditor's  Notice  to  pri- 
"  design,)  to  give  in  to  the  court  at  law  from  which  the  writ  or  process  *°"^*^' 
'*  issued,  on  which  any  such  prisoner  shall  be  charged  in  execution,  or  into 
"  the  court  in  the  prison  of  which  any  such  prisoner  shall  be  removed  by 
"  habeas  corpits,  or  shall  remain  or  be  charged  in  execution,  within  the 
first  seven  days  of  the  term  which  shall  next  ensue  the  expiration  of  the 
said  twenty  days,  in  respect  to  any  prisoner  chained  in  any  prison  be« 
longing  to  the  courts  in  Westminster  hall;  and  at  the  second  court  which 
shall  be  held  by  any  other  court  of  record,  after  the  expiration  of  the 
said  twenty  days,  in  respect  to  any  prisoner  charged  in  any  prison  be- 
longing to  such  other  court :  and  where  any  such  prisoner  shall  be 
charged  in  execution  in  any  coiinty  gaol,  or  other  gaol  or  prison,  above 
"  the  space  of  twenty  miles  distant  from  Westminster  hall,  or  the  court  or 
courts  out  of  which  the  writ  or  process  issued,  on  which  any  such  pri- 
soner is  or  shall  be  charged  in  execution,  then  to  give  in  upon  oath,  at 
'*  the  assizes  or  great  sessions,  and  on  the  crown  side  thereof,  which  shall 
"  be  held  for  the  county  or  place  in  the  prison  of  which  any  such  prisoner 
"  shall  be,  next  after  the  expiration  of  twenty  days  from  the  time  of  giving 
"  any  such  notice,  a  true  account  in  writing,  to  be  signed  with  the  proper 
"  name  or  mark  of  every  such  prisoner,  of  all  the  real  and  personal  estate 
"  of  such  prisoner,  and  of  all  incumbrances  affecting  the  same,  to  the  best 
"  of  his  or  her  knowledge  and  belief,  in  order  that  the  estate  and  effects 
''  of  such  prisoner  may  be  divested  out  of  him  or  her,  and  may  by  the 
'^  court,  judge  or  judges,  justice  or  justices  aforesaid,  be  ordered  to  be 
'<  assigned  and  conveyed,  in  manner  and  for  the  purposes  thereinafter  de- 
•'  clared." 

'*  And  every  such  creditor  or  creditors  shall  also  give  twenty  days  like  To  other  credit- 
notice  in  writing,  of  such  his  her  or  their  intention  to  require  any  such 
prisoner  to  be  brought  up  as  aforesaid,  to  all  and  every  other  creditor 
*^  and  creditors  of  every  such  prisoner,  if  any,  at  whose  suit  any  such  pri- 
^'  soner  shall  be  detained  or  charged  in  custody  ^,  if  such  other  creditor  or 
^'  creditors  can  be  met  with ;  and  if  not,  then  to  the  attomies  last  em- 
plojred  in  the  actions  or  suits  in  which  any  such  prisoner  shall  be  so 
detained  or  charged  in  custody,  by  any  such  other  creditor  or  creditors : 
*'  and  shall  likewise  give  a  like  notice  in  writing  to  the  sheriff  or  sheriffs.   To  ahmS;  or 
*'  gaoler  or  keeper  of  the  gaol  or  prison  in  which  any  such  prisoner  shall  ^^  ^' 
'^  be  detained  in  custody,  of  such  his  or  her  intention  to  have  any  such 
prisoner  so  brought  up,  and  to  require  such  sheriff,  &c.  to  bring  up 
every  such  prisoner  accordingly;  and  every  such  notice  which  shall  be 
80  given  to  any  such  sheriff,  &c.  shall  be  so  given  twenty  days  at  least 
•  Append.  Chap.  XV.  5  77.  «>irf.§78. 
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''  before  tBe  time  appointed  for  any  iudi  piwoaer  to  be  aa  bfOHgfat  up; 
^  and  thereupon  ererj  sucli  sheriff,  &c  shall,  at  the  ooets  of  snch  cteAuaf 
"  or  creditors,  cause  every  such  pii^ner  to  be  brought,  as  by  sudi  noCice 
*'  in  writing  shall  be  required,  to  sach  court,  aasixea  or  great  sessions  as 
'^  aforesaid,  together  with  a  copy  of  causes  of  his  or  her  detainer  there." 
Prisoner,  when  '^  And  that  every  prisoner  who,  in  parsaance  of  this  act,  shdl  be 
b^gbt  up,  to  ft  brought  up  to  any  sudi  court,  assizes  or  great  sessioas  as  aforesaid,  shall, 
an  accountofhis  '*  on  proof  being  there  first  made  of  snch  notices  as  aforesaid  having  been 

given,  deliver  in  there  in  open  court,  upon  oath,  within  the  time  therein 
before  for  that  purpose  prescribed,  a  fall  true  and  just  account,  disclo- 
sure and  discovery  in  writing,  of  the  whole  of  his  or  her  real  and  per- 
sonal estate,and  of  aU  books,  papers,  writings  and  securities,  relating 
thereto,  and  of  all  incumbrances  then  affecting  the  same,  and  the  re- 
spective times  when  madie,  to  the  best  of  his  or  her  knowledge  and  belief, 
(o^er  than  and  except  the  necessary  wearing  apparel  and  beddiif  of 
such  prisoner,  and  his  or  her  family,  and  the  necessary  tools  or  instru- 
ments of  his  or  her  respective  trade  or  calling,  not  exceeding  the  value 
of  ^en  pounds  in  the  whole) ;  which  account  shaM  be  subscribed  witli 
the  proper  name  or  mark  of  the  prisoner,  who  shall  so  deliver  in  the 
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Asngnment  of         '^  And,  oa  the  delivering  in  of  any  such  account,  the  estate  and  f4k«ta 
«ccs.  •<  ^  every  such  prisoner  shall  be  by  him  m  her  assigned  and  conveyed,  by 

a  short  indorsement  on  the  back  of  every  such  account,  to  such  person 
or  persons  as  the  court,  judge  or  judges,  justice  or  justices,  in  which  or 
to  wh(mi  any  such  account  shall  be  so  given  in,  dialt  order  or  direct,  in 
"  trust,  and  for  the  benefit  of  the  creditor  or  creditors  who  diall  have  re- 
quired any  sudi  prisoner  to  be  brought  up  as  aforesaid,  and  of  such  other 
creditor  or  creditors  (if  any,)  of  every  such  prisoner,  at  whose  suit  aaf 
such  prisoner  shall  be  charged  in  v  custody  or  execution,  and  who  ahaU, 
by  any  memorandum  or  writing,  to  be  signed  by  such  creditor  or  credit- 
tors,  before  any  such  conveyance  or  assignment  shall  be  made,  cooKnt 
to  any  such  prisoner's  being  discharged  out  of  gaol  or  prison,  at  his  her 
or  their  suit,  and  agree  to  accept  a  proportionable  dividend  of  such  pri- 
"  soner's  estate  and  effects,  with  the  creditor  or  creditors  who  shall  hare 
*'  required  any  such  prisoner  to  be  brought  up ;  and  if  there  shall  be  no 
"  other  creditor  or  creditors,  or  there  being  any  such,  if  he  she  or  they 
'^  shall  not  agree  in  writing  to  discharge  such  prisoner,  and  accept  soch 
'^  proportionable  dividend  as  aforesaid,  then  in  trust  for  the  creditor  or 
^*  creditors  only,  who  shall  require  any  such  prisoner  to  be  brought  up  for 
'<  the  purpose  aforesaid :  And,  by  such  assignment  and  conveyance  as 
"  aforesaid,  all  the  prisoner's  estate  and  effects  shall  be  vested  in  the  cre- 
'^  ditor  or  creditors,  to  whom  the  same  shall  be  assigned  and  conveyed,  in 
trust  as  aforesaid ;  and  if  any  overplus  shall  remain  of  any  such  jniaoiier's 
estate,  after  payment  of  the  debt,  or  damages  and  costs,  which  dnH  be 
due  to  any  creditor  or  creditors,  at  whose  suit  any  sndi  prisoner  ahdl^  in 
pursuance  of  this  act,  be  discharged  out  of  gaol  or  pristtn,  slid  idl  mh 
sonable  charges  expended  in  or  by  means  of  getting  in  such  estate  cr 
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ON  lords'  act.  38/J 

eflReetft,  the  same  shall  be  paid  to  Buch  prisoner^  his  or  het  executors  ad- 
ministrators or  assigns." 

Andj  upon  every  such  discovery^  assignment  and  conveyance  being  Discbtrge  of 
made  and  executed,  to  the  satisfiiction  of  the  court,  judge  or  judges  of  1^"^°^* 
aasiae,  justice  or  justices  of  great  session,  before  whom  the  same  shall  be 
made,  every  such  prisoner  shall,  by  such  court,  &c.  be  discharged  and 
set  at  liberty,  in  the  actions  and  charges,  at  the  suit  of  the  creditor  or 
creditors  who  shall  require  him  or  her  to  be  so  brought  up,  and  also  in 
the  actions  and  charges  of  every  other  creditor  who  shall  sign  such  con« 
sent  as  aforesaid,  for  his  or  her  discharge;  with  the  same  benefit  oi 
making  use  of  such  discharge,  as  is  therein  before  provided  for  prisoners 
•eeking,  and  who  shall  obtain  their  discharge,  under  the  provisions  con-> 
tained  in  the  fonner  part  of  this  act :  and  no  stamp  shall  be  necessary 
on  any  such  assignment  and  conveyance,  or  any  rule  or  order  which  shall 
be  made  for  any  such  discharge.     But,  notwithstanding  any  discharge  Judgment  m 
obtained  by  virtue  of  this  act,  for  the  person  of  any  prisoner,  the  judg-  ^j^n  against  his" 
''  ment  obtained  against  every  such  prisoner  shall  continue  and  remain  in  ^"^"^  eflfecti. 
^  force,  and  execution  nuy  at  any  time  be  taken  out  there<m,  against  the 
lands,  tenements,  rents  or  hereditaments,  goods  or  chattels  of  any  sudi 
prisoner,  other  than  and  except  the  necessary  wearing  apparel  and  bed- 
ding for  himadf  and  family,  and  the  necessary  tools  for  the  use  of  his 
trade  or  occupation,  not  exceeding  10/.  in  value  in  the  whole  ',  as  if  he 
''  had  never  been  before  arrested,  taken  in  execution,  and  released  out  of 
"  prison  V 

These  clauses  have  been  construed  to  extend  to  a  prisoner  in  execution  Construction  of 
on  an  attachment,  for  non-payment  of  costs,  pursuant  to  an  award  ^.  And  ciauset. 
it  is  competent  for  any  one  creditor,  whose  debt  does  not  exceed  300/. 
besides  costs,  to  compel  his  debtor  to  make  an  assignment  of  his  estate  and 
effeets,  finr  the  benefit  of  all  his  creditors,  although  the  aggregate  of  the 
debts,  for  whidi  he  is  in  execution,  exceed  that  sum  '.  But  a  prisoner  in 
execution,  at  the  suit  of  a  creditor  whose  debt  exceeds  300/.,  is  not  liable 
to  be  brought  up,  under  the  compulsory  clauses  of  the  Lords'  act,  to  make 
an  assignment  of  his  estate  and  effects  *.  And  if  a  prisoner  be  brought  up 
by  mle  of  court,  under  the  above  clauses,  on  a  day  qfter  the  first  seven  days 
«f  the  term  next  ensuing  the  expiration  of  the  tweiUy  days'  notice  required 
by  the  act,  he  cannot  be  called  upon  to  give  in  upon  oath  an  account  of  his 
estate '.  The  notices  required  by  the  above  act,  need  not  be  personally  Proceedings 
served  on  the  detaining  creditors :  And  where  the  service  was  sworn  to  be 
on  the  attorney  of  a  creditor  residing  abroad,  it  was  deemed  sufficient, 
although  the  affidavit  did  not  state  that  he  was  the  attcnney  last  employed 
in  the  suit  under  which  the  insolvent  was  detained ;  the  objection  being 

*  In  the  compulsive  clause^  $  17.  the  ex-  '8  Taunt.  67.   1  Moore,  49i.  S.  C. 

cepdon  is  general,  and  extends  to  all  wearing  ^  5  Bam.  &  Aid.  537.  1  DowL  &  Ryl.  Sd. 

appard^  &&  without  any  restriction  in  point  S.  C. 
of  value.  *  t  DowL  &  RyL  16ft. 

i»8lGeo.ILcS8.S80.  '  M'CleL  6.  IS  Price,  186.  S.  C. 
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taken  by  the  insolvent^  and  not  on  the  part  of  the  creditor  *.  The  act 
gives  no  authority  to  remand  a  prisoner^  refusing  to  give  in  an  account  of 
his  property,  othermse  than  generally**.  And  where  an  insolvent  was 
brought  up  at  the  assizes,  under  the  compulsory  clauses  of  the  Lords'  acts 
to  deliver  in  a  schedide  of  his  estate  and  effects,  and  not  being  then  pre- 
pared to  do  so,  was  remanded  generally,  and  more  than  sixty  days  would 
have  elapsed  before  the  next  assizes ;  the  court,  at  the  instance  of  the  pri- 
soner, made  an  order  upon  the  gaoler,  to  bring  him  up  at  the  subsequent 
assizes  for  examination,  notwithstanding  the  lapse  of  sixty  days  ^.  In 
another  case,  where  a  prisoner,  on  being  brought  up,  delivered  in  a  sche- 
dule, in  which  it  was  stated  that  he  was  entitled  to  an  annuity  after  the 
death  of  his  mother,  secured  on  a  freehold  estate>  which  he  had  sold  to  his 
brother  for  1000/.  which  sum  he  had  spent  extravagantly  and  improvi- 
dently,  the  court  of  Common  Pleas  allowed  him  to  be  discharged,  on  his 
consenting  to  amend  his  schedule,  by  inserting  that  he  was  ready  to  assign 
his  interest  in  the  estate  to  the  plaintiff,  if  he  had  any,  and  that  he  would 
execute  an  assignment  accordingly ;  although  he  had  been  before  remanded 
by  the  insolvent  debtors'  court,  for  not  having  satisfactorily  accounted  for 
the  disposition  of  his  property  ^ 

Relief  cf  debt-         For  the  relief  of  debtors,  in  execution  for  small  debts,  it  is  enacted  by  the 

for  small  debts,     statute  48  Geo.  III.  c.  123.  that  "  all  persons  in  execution  upon  any  judg' 

'*  ment,  in  whatsoever  court  the  same  may  have  been  obtained,  and  whetber 
*'  such  court  be  or  be  not  a  court  of  record,  for  any  debt  or  damages  not 
exceeding  the  sum  of  20/.,  exclusive  of  the  costs  recovered  by  such  judg- 
ment, and  who  shall  have  lain  in  prison  thereupon  for  the  space  of  tndte 
'^  successive  calendar  months  next  before  the  time  of  their  application  to 
'^  be  discharged  as  thereinafter  mentioned,  shall  and  may,  upon  his  her  or 
'^  their  application  for  that  purpose  in  term  time,  made  to  some  one  of  his 
**  majesty's  superior  courts  of  record  at  Westminster,  to  the  satisfaction  of 
"  such  court,  be  forthwith  discharged  out  of  custody,  as  to  such  execution, 
"  by  the  rule -or  order  of  such  court :  Provided  always,  that  in  the  case  of 
"  any  such  application  being  made  to  be  discharged  out  of  execution,  up(m 
*'  a  judgment  obtained  in  any  of  his  majesty's  superior  courts  of  record  at 
"  Westminster,  such  application  shall  be  made  to  such  one  of  those  courts 
''  only,  wherein  such  judgment  shall  have  been  obtained;  and  that,  whether 
"  the  person  s^  in  execution  shall  then  be  actually  detained  in  the  gad  or 
"  prison  of  the  same  court,  or  shall  then  stand  committed  on  habeas  corpu 
**  to  the  gaol  or  prison  of  another  court." 

Judgment  to  re.       ^*  Provided  always,  that  for  and  notwithstanding  the  discharge  of  any 

"  debtor  or  debtors  by  virtue  of  this  act,  the  judgment  whereupon  any 
"  such  debtor  or  debtors  was  or  were  taken  or  charged  in  execution,  shall 
nevertheless  remain  and  continue  in  full  force,  to  all  intents  and  pur- 
poses, except  as  to  the  taking  in  execution  the  person  or  persons  of  sodi 

Execution  "  debtor  or  debtors  thereupon,  as  is  thereinafter  provided;  and  that  it 

*  6  Barn.  &  Aid.  749.     1  DowL  &  RyL  '  §  16,  17. 

S94.  S.  C.  d  7  Do^^i.  &  RyL  234. 

»»  M'CleL  6.  IS  Price,  186.  S.  C.  •  7  Moore,  370. 
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*^  shall  and  ma?  be  lawful  for  the  creditor  or  creditors^  at  whose  suit  such  against  future 
"  debtor  or  debtors  had  been^  was  or  were  so  taken  or  charged  in  execu-  *°^^ 
tion^  to  take  out  aU  such  execution  or  executions  on  every  such  judgment^ 
against  the  lands^  tenements,  hereditaments,  goods  and  chattels  of  an  j 
'^  debtor  or  debtors^  (other  than  and  except  the  necessary  wearing  apparel 
"  and  bedding  of  and  for  him  her  or  them,  and  for  his  her  or  their  ffunily, 
'^  and  the  necessary  tools  for  his  her  or  their  trade  or  occupation,  not  ex- 
**  oeeding  the  value  of  10/.  in  the  whole,)  or  to  bring  any  such  action  or 
actions  on  any  such  judgment,  against  such  debtor  or  debtors  respec- 
tively>  or  to  bring  any  such  action,  or  use  any  such  remedy,  for  the  re- 
covery and  satisfaction  of  his  her  or  their  demand,  against  any  other 
person  or  persons  liable  to  satisfy  the  same,  in  such  and  the  same  man- 
ner, but  in  such  and  the  same  manner  only,  as  such  creditor  or  creditors 
**  otherwise  could  or  might  have  done,  in  case  such  debtor  or  debtors  had 
never  been  taken  or  charged  in  execution  upon  such  judgment." 
*^  Provided  also,  that  no  debtor  or  debtors  who  shall  be  duly  discharged  Person  of  de- 
in  pursuance  of  this  act,  shall  at  any  time  afterwards  be  taken  or  charged  jj^  ^hanred* 
in  execution,  upon  any  judgment  therein  so  as  before  declared  to  con- 
tinue and  remain  in  full  force,  nor  be  arrested  in  any  action  to  be  brought 
^  on  any  such  judgment ;  and  that  no  proceeding  whatsoever  by  scire  fa^- 
**  das,  action,  or  otherwise,  shall  be  maintained  or  had  against  the  bail  in 
^  sjij  action  upon  the  judgment,  wherein  the  defendant  or  defendants  shall 
have  been  charged  in  execution,  and  afterwards  discharged  by  virtue  of 
the  provisions  of  this  act." 
A  plaintiff  who  has  lain  in  prison  more  than  twelve  months,  under  an  To  what  prison- 
execution,  for  the  costs  of  a  nonsuit  not  amounting  to  20/.,  is  entitled  to  be  JJe  »«  e^^d 
discharged  under  the  above  statute  *.     And,  in  the  Exchequer,  a  prisoner  and  to  what  nou 
was  discharged  under  it,  notwithstanding  he  had  previously  been  brought 
up  under  the  compulsory  clauses  of  the  Lords'  act,  and  refused  to  deliver 
la  a  schedule  of  his  effects,  and  in  consequence  been  remanded  ^.    But  the 
statute  applies  only  to  cases  of  persons  in  execution  upon  judgments  in  civil 
actions^:  and  therefore  it  has  been  holden,  that  one  in  custody  on  an  .^ 
aUachment,  for  non-payment  of  money  under  20/.  found  due  by  an  award 
made  a  rule  of  court,  is  not  entitled  to  his  discharge  under  it  ^.   So,  a  de- 
fendant in  custody  on  an  attachment,  for  non-payment  of  money  awarded 
by  the  master  to  the  prosecutor  of  an  indictment  for  an  assault,  of  which 
the  defendant  was  convicted,  is  not  entitled  to  his  discharge  under  the 
above  act,  after  having  been  imprisoned  twelve  calendar  months ;  although 
tbe  sum  awarded  for  damages  do  not  exceed  20/.  exclusive  of  costs  '.   And 
where  a  defendant  was  arrested  for  a  sum  under  20/.  and  after^vards  gave 
a  warrant  of  attorney  for  the  original  debt  and  costs  of  the  action,  which 
together  exceeded  that  sum,  under  which  judgment  was  entered  up,  and 
he  was  taken  in  execution ;  the  court  of  Common  Pleas  held,  that  he  was 


€t 


«f 


•  d  Maule  &  SeL  282. 

>  IfCId.  0.  IS  Pricey  186.  S.  C. 

^  10  East,  406.  2  Barn  &  Aid.  61. 


'  2  Maule  &  SeL  201.  and  see  8  DowL  & 
Ryl  58.  accord, 
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not  entitled  to  Lis  discharge^  under  the  above  statute ;  as  the  warrant  of 
attorney  did  not  appear  to  have  been  improperly  obtained  from  him,  nor 
was  he  in  custody  at  the  time  it  was  given  *.  On  a  motion  for  the  discharge 
of  an  insolvent  debtor  under  the  above  statute,  the  rule,  in  the  King's 
Bench,  is  absolute  in  the  first  instance,  after  due  notice  of  the  application 
has  been  given  to  the  plaintiff  or  his  attorney  ^ :  but,  in  the  Common  Pkas, 
it  is  in  the  first  instance  only  a  rule  nUi  ^ :  and  the  court,  on  shewing 
cause,  required  the  record  to  be  examined  by  the  officer,  to  ascertain  whether 
the  judgment  had  been  entered  up  for  a  less  sum  than  twenty  pounds,  and 
whether  the  defendant  had  lain  in  prison  twelve  months  by  virtue  of  soch 
judgment;  the  affidavit  of  the  defendant,  as  to  these  fieusts,  not  being 
deemed  sufficient  \ 

The  acts  of  parliament  hitherto  mentioned,  are  only  for  the  relief  of 
debtors  in  execution;  but  besides  these  acts,  others  have  been  occaskmallfi 
passed,  for  the  relief  of  insolvent  debtors  in  general*.     The  cases  decided 
on  these  latter  acts,  may  be  classed  under  the  fbUowing  heads :  1st,  the 
cases  in  which  insolvent  debtors  are  ^  or  are  not',  entitled  to  the  benefit  of 
the  acts ;  2dly,  the  jurisdiction  of  the  justices,  at  an  adjourned  session**; 
3dly,  their  remanding  the  insolvent,  for  obtaining  money  or  goods  under 
fEdse  pretences  * ;  4thly,  the  property  which  passes  under  the  acts  ^ ;  Bxblf, 
the  assignment  of  it  by  the  clerk  of  the  peace  ^ ;  6thly,  the  evidence  is 
support  of  an  ejectment  by  the  assignee  ^,  or  to  prove  the  insolvent's  dia- 
charge  ° ;  and  lastly,  the  liability  of  future  effects  °. 

At  length,  by  the  statute  53  Geo.  III.  c.  102.P  (Lord  RedesdMs  act,) 
a  court  was  established  for  the  permanent  relief  of  insolvent  debtors  in 
England,  called  '  The  Court  far  relief  of  Insolvent  Ddtiors.*  This  iti- 
tute  ^vas  amended  by  the  54  Greo.  III.  c.  23.  and  56  Geo.  III.  c.  102.  and 
continued  by  the  59  Greo.  III.  c.  129.;  but  having  been  suffered  to  expire, 
the  statute  I  Geo.  IV.  c.  119.  was  made,  for  the  permanent  relief  of  insol- 
vent debtors  in  England,  which  was  amended  by  3  Geo.  IV.  c  123.  and 
5  Geo.  IV.  c.  61.  and  afterwards  repealed  by  7  Gea  IV.  c.  57*  except  as 


*  6  Moore,  287. 

*  2  Bam.  &  Cres.  804.  4  Dowl.  &  RyU 
S61.  S.  C.  And  for  the  form  of  e  notice  of 
prisoner's  intention  to  apply  for  his  discharge, 
under  this  statute  see  Append.  Chap.  XV. 
§  80.  and  for  the  form  of  an  qjffidavit,  to  ob- 
tain the  rule  thereon,  td.  $  81. 

"  7  Taunt.  87.  467. 
•>  8  Moore,  80. 

*  See  the  statute  S4  Geo.  III.  c.  69.  $  37. 
and  the  other  statutes  referred  to,  ante,  212. 

f  8  Dnmf.  &  East,  49.  2  East,  148.  3 
Bos.  &  PuL  394.  4  Taunt  460.  854. 

■  6  Dumf.  &  East,  S8.  399.  7  Duraf.  & 
East,  305.  1  Bos.  &  PuL  477.  6  East,  347. 
7  East,  91.  3  Smith  It  115.  S.  C.  8  East, 
433.  2  Pampb.  4i3.  1  Price,  816.  3  Bam. 


&  Aid.  407.  2  Chit.  Rep.  222.  S.  C  ♦ 
Bam.  &  Cres.  419.  6  Qowl.  &  RyL  191. 
S.  C. 

1"  6  Dumf.  &  East,  76.  8  Dum^  ftEutr 
424. 

*  6  Dumf.  &  East,  76.  8  East,  186. 

k  S  Bos.  &  PuL  321. 

1  2  East,  257.    8  Moore,  384.    1  Biag. 
354.  S.  C. 

"*5Maule&SeL72.  8  Bowl.  &  Ryl  509. 

'  3  Stark.  M.  JVi.  54.  4  Bare.  &  CttL 
335.  6  DowL  &  RyL  464.  S.  C 

**  6  Durnf.  &  East,  366.  8  £u^  65.  Set 
also  Bames,  tit  Prisoners.  2  Bhc  Rep* 
992.  1188.  1307.  1309.  8  Tuai.  iOS.  fix 
determinations  on  former  f»i^tin^  k  tk 
Common  Pleas. 

'  5  1.  10. 
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to  the  matters  of  certain  petitions  therein  mentioned.  The  insolvent  Decisions  there- 
debtors'  court  has  been  holden  to  be  such  a  courts  as  privil^es  the  parties 
and  their  witnesses^  in  attending  it,  from  arrest^  eundo,  morando,  et  rede^ 
undo,  in  the  same  manner  as  when  in  attendance  upon  any  other  court  *. 
And  the  provisional  assignee  of  that  court  may  maintain  ^  ejectment,  for 
the  property  of  an  insolvent^  under  the  provisions  of  the  statute  1  Geo.  IV. 
c  119.  without  a  previous  application  to  the  court  \  But  an  assignment 
of  the  property  of  an  insolvent,  under  that  statute,  only  transferred  the 
property  he  was  possessed  of  at  the  time  of  presenting  the  petition  for  his 
discharge^  and  did  not  pass  any  after  acquired  property  to  his  assignee^. 
And  neither  the  53  Geo.  III.  c.  I02.<>  nor  the  1  Geo.  IV.  c.  I19.«  dis- 
charged  the  prisoner  from  all  his  debts ;  but  only  from  the  demands  of 
audi  of  his  creditors  as  were  named  in  his  schedule,  and  specified  in  the 
order  of  discharge.  It  has  also  been  determined,  that  a  plea  of  discharge, 
nnder  the  statute  53  Geo.  III.  c.  102.  is  no  bar  to  an  action  of  trespass  for 
mesne  profits,  accruing  before  the  discharge  ^ 

The  laws  for  the  relief  of  insolvent  debtors  in  England  were  finally  But  7  Geo.  IV. 
amended  and  consolidated  by  the  statute  7  Geo.  IV.  c  57-  by  which  it  is  ^'  ^^' 
enacted,  that  '^  it  shall  be  lawful  for  any  person  who  shaU  be  in  actual  Petition  for  dis- 
"  custody,  within  the  walls  of  any  prison «  in  England,  upon  any  process  ^  *^^ 
"  whatsoever,  for  or  by  reason  of  any  debt,  damage,  costs,  sum  or  sums 
"  of  money,  or  for  or  by  reason  of  any  contempt  of  any  court  whatsoever, 
"  for  non-payment  of  any  sum  or  sums  of  money,  or  of  costs  taxed  or  un- 
"  taxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which  such  per- 
sons would  be  liable  in  purging  such  contempt,  or  in  any  manner  in 
consequence  or  by  reason  of  such  contempt,  at  any  time  within  the  space  Time  of  peti- 
"  n^  fourteen  days  next  after  the  commencement  of  the  actual  custody  of  **°°"™fi^" 
audi  prisoner,  whether  such  commencement  shall  have  been  in  the  same 
or  any  other  prison,  or  the  rules  or  liberties  of  any  prison,  or  afterwards, 
"  if  the  said  court  shall  in  any  case  think  reasonable  to  permit  the  same, 
to  apply  by  petition  in  a  summary  way  to  the  said  court,  for  his  or  her 
discharge  from  such  custody,  according  to  the  provisions  of  that  act : 
And  in  such  petition  shall  be  stated  the  time  and  place  of  the  first  arrest  Contents  of  pe- 
**  of  such  prisoner,  in  the  cause  or  causes  wherein  Ke  or  she  shall  then  be 
**  detained,  and  the  time  of  his  or  her  commitment  to  the  prison  where  he 
or  she  shall  then  be  confined ;  and  if  such  prisoner  shall  not  have  been 
in  the  same  custody  from  the  time  of  such  first  arrest,  then  the  means 
and  manner  by  which  the  change  of  custody  of  such  prisoner  has  taken 
place ;  and  also  the  name  or  names  of  the  person  or  persons  at  whose 
^*  suit  or  prosecution  such  prisoner  shall,  at  the  time  of  presenting  such 

■  6  Taunt  366.      2  Marsh.  67.  S.  C.  «14.     Ry.  &  Mo.  822.     2  Car.  &  P.  120. 

Ante,  195.  S.  C.  as  to  the  description  of  debts  in  the 

^  2  Car.  &  P.  79.  S  Btng.  203.  S.  C.  vchedule. 

'  9  Moore,  710.  2  Bing.  372.  S.  C  '3  Bam.  &  Aid.  407.  2  Chit  Rep.  222- 

*»  7  Taunt  179.     1  Chit  Rep.  222.  S.  C. 

•  i  Bvn.  &  Cres.  419.    6  Dowl.  &  RyL  «  SUt  7  Geo.  IV.  c  67.  §  12.  62.  and 

491.  &  a  and  see  4  Bam.  &  Cres.  15.    6  see  stat  8  Gw.  IV.  c.  188.  §  8w  &  Gn.1V. 

Dowl.  &  RyU  75.  S.  C.     4  Barn.  &  Cres.  c.  01.  §  12.  &  6  Geo.  IV.  c.  121.  §  1. 
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petition^  be  detained  in  custody^  and  the  amount  of  the  debt  or  debts, 
sum  or  sums  of  money^  and  of  such  eosts  as  aforesaid^  so  far  as  the 
amount  of  such  costs  is  ascertained,  for  which  he  or  she  shall  be  so  de- 
Prayer  of  peti-     «  tained,  &c.     And  such  prisoner  shall,  in  such  petition,  pray  to  be  dis- 
charged from  custody,  and  to  have  future  liberty  of  his  or  her  person^ 
against  the  demands  for  which  such  prisoner  shall  be  then  in  custody, 
and  against  the  demands  of  all  other  persons  who  shall  be,  or  claim  to 
"  be,  creditors  of  such  prisoner,  at  the  time  of  presenting  such  petitroo ; 
*'  which  petition  shall  be  subscribed  by  the  said  prisoner,  and  shall  fbrth- 
"  ^vith  be  filed  in  the  said  court  \" 

And  ''  such  prisoner  shall,  at  the  time  of  subscribing  the  said  petition, 
"  duly  execute  a  conveyance  and  assignment  to  the  provisional  assignee  of 
"  the  said  court,  in  such  form  as  is  to  that  act  annexed,  of  all  the  estate, 
"  right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  his  real  and 
personal  estate  and  effects,  both  within  this  realm  and  abroad,  except 
the  wearing  apparel,  bedding,  and  other  such  necessaries  of  such  persoii, 
and  his  or  her  family,  and  the  working  tools  and  implements  of  such 
prisoner,  not  exceeding  in  the  whole  the  value  of  twenty  pounds;  and  of 
*'  all  future  estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  of 
'^  to  any  real  and  personal  estate  and  effects,  Avithin  this  realm  or  abrosd, 
"  which  such  prisoner  may  purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  or  her,  before  he  or  she  shall 
become  entitled  to  his  or  her  final  discharge  in  pursuance  of  that  act, 
according  to  the  adjudication  made  in  that  behalf;  or  in  case  such  pri- 
soner shall  obtain  his  or  her  discharge  ^om  custody,  without  any  adju- 
dication being  made  in  the  matter  of  his  or  her  petition,  then  before  such 
prisoner  shall  be  at  large  and  out  of  custody;  and  of  all  debts  doe  or 
growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her,  before  such 
discharge  as  aforesaid ;  which  conveyance  and  assignment,  so  executed 
as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  and  all  such  future  real  and  personal  estate 
and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all 
"  such  debts  as  aforesaid,  in  the  said  provisional  assignee  *»." 

And  "  every  such  prisoner,  who  shall  apply  for  relief  under  that  act, 
''  shall,  within  the  space  oi  fourteen  days  next  after  his  or  her  petition 
''  shall  have  been  filed,  or  within  such  further  time  as  the  said  court  shall 
'^  think  reasonable,  deliver  into  the  said  court,  a  schedule,  containing  a  full 
and  fair  description  of  such  prisoner,  as  to  his  or  her  name  or  names, 
trade  or  trades,  profession  or  professions,  together  with  the  last  usual 
place  of  abode  of  such  prisoner,  and  the  place  or  places  where  he  or  she 
has  resided,  during  the  time  when  his  or  her  debts  were  contracted;  and^ 
"  Stat  7  Geo,  LV.  c.  67.  §  10.  and  see       perty,  see  stat  1  Geo,  IV.  c.  119.  $  7,  &c^ 
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Stat  1  Geo.  IV.  c.  1 19.  §  4. 

*  7  Geo.  IV.  c.  67.  §  1 1,  and  see  sUt  1 
Geo,  IV.  c.  1 19.  §  4,  And  for  the  assign- 
ment by  the  provisional  assignee,  see  stat  1 
Geo.  IV.  c.  1 19.  ^  7.  7  Geo.  IV.  c.  67.  § 
19.     For  the  sale  and  disposal  of  the  pro- 


7  Geo.  IV.  c.  67.  §  20,  &c     And  for  Om? 
removal   of  assignees,  and  appMntmeot  o^ 
new  ones,  in  case  of  death,  &e.  tee  atat  V 
Geo.  IV.  c.  119.  5  14w    7  Geo.  IV,  c67. 
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also  a  full  and  tnie  description  of  all  debts  due  or  growing  due  from  such 
prisoner^  at  the  time  of  filing  such  petition,  and  of  all  and  every  person 
and  persons  to  whom  such  prisoner  shall  be  indebted,  or  who,  to  his  or 
her  knowledge  or  belief,  shall  claim  to  be  hi^  or  her  creditors ;  together 
"  with  the  nature  and  amount  of  such  debts  and  claims  respectively,  dis- 
tinguishing such  as  shall  be  admitted,  from  such  as  shall  be  disputed  by 
such  prisoner  ;  and  also  a  full,  true,  and  perfect  account  of  all  the  estate 
"  and  effects  of  such  prisoner,  real  and  personal,  in  possession,  reversion, 
remainder,  or  expectancy;  and  also  of  all  places  of  benefit  or  advantage 
held  by  such  prisoner,  whether  the  emoluments  of  the  same  arise  from 
"  fixed  salaries,  or  from  fees,  or  otherwise ;  and  also  of  all  pensions  or  al- 
"  lowances  of  the  said  prisoner,  in  possession  or  reversion,  or  held  by  any 
other  person  or  persons  for  or  on  behalf  of  the  said  prisoner,  or  of  and 
from  which  the  said  prisoner  derives,  or  may  derive,  any  manner  of  be- 
nefit or  advantage ;  and  also  of  all  rights  and  powers,  of  any  nature  and 
''  kind  whatsoever,  which  such  prisoner,  or  any  other  person  or  persons  in 
trust  for  him,  or  for  his  or  her  use,  benefit,  or  advantage,  in  any  manner 
whatsoever,  shall  be  seised  or  possessed  of,  or  interested  in,  or  entitled 
unto,  or  which  such  prisoner,  or  any  other  person  or  persons  in  trust  for 
him  or  her,  or  for  his  or  her  benefit,  shall  have  any  power  to  dispose  of, 
charge,  or  exercise  for  the  benefit  or  advantage  of  such  prisoner ;  to- 
gether with  a  full,  true,  and  perfect  account  of  all  the  debts  due  or 
growing  due,  at  the  time  of  filing  such  petition,  to  such  prisoner,  or  to 
^'  any  person  or  persons  in  trust  for  him  or  her,  or  for  his  or  her  benefit  or 
''  advantage,  either  solely  or  jointly  with  any  other  person  or  persons,  and 
the  names  and  places  of  abode  of  the  several  persons  from  whom  such 
debts  shall  be  due  or  growing  due,  and  of  the  witnesses  who  can  prove 
such  debts,  so  fisir  as  such  prisoner  can  set  forth  the  same ;  and  the  said 
sdiedule  shall  also  contain  a  balance  sheet  of  so  much  of  the  receipts  and 
expenditures  of  such  prisoner,  and  of  the  items  composing  the  same,  as 
shall  be  at  any  time  required  by  the  said  court  in  that  behalf;  and  shall 
also  fiilly  and  truly  describe  the  wearing  apparel,  bedding,  and  other 
necessaries  of  such  prisoner,  and  his  or  her  family,  and  the  working  tools 
and  implements  of  such  prisoner,  not  exceeding  in  the  whole  the  value 
of  twenty  pounds,  which  may  be  excepted  by  such  prisoner  from  the 
**  operation  of  that  act,  together  with  the  value  of  such  excepted  articles 
"  respectively;  and  the  said  schedule  shall  be  subscribed  by  such  prisoner, 
'*  and  shall  forthwith  be  filed  in  the  said  court,  together  with  all  books, 
'^  papers,  deeds,  and  writings,  in  any  way  relating  to  such  prisoner's  estate 
^*  or  effects,  in  his  or  her  possession,  or  under  his  or  her  custody  or  con- 
''  troulV 

After  the  petition  and  schedule  are  filed,  the  court  is  required  to  appoint  Appointment  of 
^  time  and  place  for  hearing  the  matters  of  them  *> ;  of  which  notice  is  to  foTheariM^ 
^  given  to  the  creditor  or  creditors  at  whose  suit  the  prisoner  is  detained  tition. 
in  custody,  or  his  or  their  attorney  or  agent,  and  to  the  other  creditors  ^^^^^  ^  ^^^ 

'  SUL  7  Geo.  IV.  c.  67.  §  40.  and  ice  ^7  Geo.  IV.  c  57.  §  41. 

sUt.  1  Geo.  IV.  c  119.  §6. 
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named  in  the  schedule^  and  resident  within  the  united  kingdom,  whose 
debt  shall  amount  to  the  sum  of  Jive  pounds;  and  to  be  inserted  in  the 
London  Gazette,  and  also,  if  the  court  shall  think  fit,  in  the  Edinburgh 
and  Dublin  Gazettes,  or  either  of  them,  and  in  such  other  newspaper  or 
newspapers  as  the  said  court  shall  direct  *.  At  the  time  of  hearing,  the 
matters  of  the  petition  and  schedule  are  to  be  examined :  and  creditors 
may  oppose  the  prisoner's  discharge ;  whereupon  the  hearing  may  be  ad- 
journed, if  necessary,  and  the  prisoner  shall  remain  in  custody,  and  be 
again  brought  up,  and  the  hearing  and  examination  further  proceeded  in, 
as  to  the  court  shall  seem  fit  ^  Affidavits  may  be  received  in  oppesition 
to  the  prisoner's  discharge,  in  certain  cases  mentioned  in  the  act ;  and  in- 
terrogatories filed,  for  the  examination  or  cross  examination  of  the  persons 
making  or  joining  in  the  same  ^ :  And  the  schedule  and  prisoner's  aeeounts 
may  be  referred,  if  the  court  shall  think  fit,  upon  application  made  by  a 
creditor,  and  supported  by  oath  or  affidavit,  to  an  officer  of  tlie  oourt,  or 
examiner,  who  may  order  the  attendance  of  the  prisoner  ^. 

And  after  such  examination  made  into  the  matters  of  the  petition  and 
schedule  of  any  such  prisoner  as  thereinbefore  directed,  it  is,  as  we  ha?e 
seen  in  a  former  chapter ^  declared  to  be  lawful,  ''  at  such  hearing,  or  ad- 
*'  journed  hearing  -as  aforesaid,  for  the  said  court,  or  the  commissioner 
'*  or  justices  therein  mentioned,  upon  such  prisoner's  swearing  to  the  tmtb 
^'  of  his  or  her  petition  and  schedule,  and  executing  such  warrant  of  attor- 
','  ney  as  is  thereinafter  directed,  to  adjudge  that  such  prisoner  shall  be 
^^  discharged  from  custody,  and  entitled  to  the  benefit  of  that  act,  at  sDcb 
f  time  as  the  said  court  or  commissioner,  or  justices,  shall  direct,  in  piirso« 
**  ance  of  the  provisions  thereinafter  contained  in  that  behalf,  as  to  the 
*'  several  debts  and  sums  of  money  due,  or  claimed  to  be  due,  at  the  time 
^^  of  filing  such  petition,  from  such  prisoner,  to  the  several  persons  nsmed 
"  in  his  or  her  schedule  as  creditors,  or  claiming  to  be  creditors  for  the 
*'  same  respectively;  or  for  which  such  persons  shall  have  g^ven  credit  to 
'^  such  prisoner,  before  the  time  of  filing  such  petition,  and  which  were 
not  then  payable ;  and  as  to  the  claims  of  all  other  persons,  not  koff^ 
to  such  prisoner  at  the  time  of  such  adjudication,  who  may  be  indorsees 
or  holders  of  any  negotiable  security  set  forth  in  such  schedule,  so  sworo 
'f  to  as  aforesaid  ^" 

The  discharge  of  any  prisoner,  so  adjudicated  as  aforesaid,  is  dedafcti 
by  the  act  s  to  extend  to  '^  all  process  issuing  from  any  court,  fw  any  ooo- 
''  tempt  of  any  court,  ecclesiastical  or  civil,  for  non-payment  of  monej>  ^ 
'^  of  costs  or  expenses  in  any  court,  ecclesiastical  or  dvil ;  and  in  socli 
^^  case,  the  said  discharge  shall  be  deemed  to  extend  also  to  all  costs  wfaui 

vent  court,  on  stat.  53  Geo.  IIL  c.  IW-  •* 
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■  7  Geo.  IV.  c.  67.  §  42. 

^Id,^  iS. 

'  /(I  $  4i.  and  see  Stat.  1  Geo.  IV.  c. 
119.  $  22. 

^  7  Geo.  IV.  c.  $7.  §  45.  and  see  sUt  I 
Geo.  IV.  c  119.  5  16.  And  for  the  mode 
of  bringing  up  an  insolvent  debtor,  when  in 
custody,  before  a  commissionei*  of  tlic  hisol- 


2  Chit.  Rep.  225. 

*  AnU,  Chap.  X.  p.  21S»  li. 

(  7  Geo.  IV.  c  57.  §  46.  sod  saesUtl 
Geo.  IV.  c.  119.  §  16. 

*  §  50.  and  see  stat.  1  Geo.  IV.  c.  H^ 
S  16. 
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''  such  prisoner  would  be  liable  to  pay^  in  consequence  or  by  reason  of  such 
''  contempt^  or  aa  purging  the  same :  And  every  discharge  so  adjudicated  And  to  costs  in. 
"  as  aforesaid^  as  to  any  debt  or  damages  of  any  creditor  of  such  prisoner^  ^tor,  subJwTto 
"  shall  be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor^  taxation. 
before  the  filing  of  such  prisoner's  schedule^  in  any  action  or  suit  brought 
by  such  creditor  against  such  prisoner^  for  the  recovery  of  the  same :  and 
all  persons,  as  to  whose  demands  for  any  such  costs,  money  or  expenses, 
any  such  person  shall  be  so  adjudged  to  be  discharged,  shall  be  deemed 
**  and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof,  and  entitled 
to  the  benefit  of  all  the  provisions  made  for  creditors  by  that  act; 
subject  nevertheless  to  such  ascertaining  of  the  amount  of  the  said  de- 
mands, as  may  be  had  by  taxation  or  otherwise,  and  to  such  examination  , 
*'  thereof  as  is  therein  provided,  in  respect  of  all  claims  to  a  dividend  of 
''  such  insolvent's  estate  and  effects." 

The  discharge  of  any  such  prisoner  so  adjudicated,  is  also  declared  by  Also,  to  sums 
the  act  S  to  extend  to  "  any  sum  and  sums  of  money,  which  shall  be  pay-  Jp^uSr.^^ 
able  by  way  of  annuity,  or  otherwise,  at  any  future  time  or  times,  by 
virtue  of  any  bond,  covenant,  or  other  securities,  of  any  nature  whatso- 
ever :  And  every  person  and  persons  who  would  be  a  creditor  or  cre- 
"  ditors  of  such  prisoner,  for  such  sum  or  sums  of  money,  if  the  same 
were  presently  due,  shall  be  admissible  as  a  creditor  or  creditors  of  such 
prisoner,  for  the  value  of  such  sum  or  sums  of  money,  so  payable  as 
*'  aforesaid;  which  value  the  said  court  shall,  upon  application  at  any 
'*  time  made  in  that  behalf,  ascertain ;  regard  being  had  to  the  original 
*'  price  g^ven  for  such  sum  or  sums  of  money,  deducting  therefrom  such 
"  diminution  in  the  value  thereof,  as  shall  have  been  caused  by  the  lapse 
'*  of  time  since  the  grant  thereof,  to  the  time  of  filing  such  prisoner's  pe- 
'^  tition ;  and  such  creditor  or  creditors  shall  be  entitled,  in  respect  of  such 
*'  value,  to  the  benefit  of  all  the  provisions  made  for  creditors  by  that  act, 
'^  without  prejudice  nevertheless  to  the  respective  securities  of  such  credi- 
*'  tor  or  creditors,  excepting  as  respects  such  prisoner's  discharge  under 
'*  that  act."  Previously  to  the  above  act,  the  grantor  of  an  annuity,  who  Ptarbut  dsd- 
had  been  discharged  out  of  custody,  under  the  insolvent  act,  51  Geo.  III.  '*^°'* 
c  125.  was  holden  to  be  discharged,  both  as  to  his  person  and  property, 
from  all  future  payments  of  the  annuity  \  But  'that  act  did  not  operate 
as  a  discharge  of  his  sureties,  or  of  specific  securities  ^  And  a  person  dis- 
charged under  it  was  holden  to  be  liable  to  his  surety,  for  the  arrears  of  an 
annuity,  due  after  his  discharge,  which  the  surety  had  been  obliged  to  pay  ^ 

After  any  person  shall  have  become  entitled  to  the  benefit  of  the  sta-  Efleet  of  dis- 
tute  7  ^^^0^  IV.  c.  57-^  by  any  such  adjudication  as  aforesaid,  "  no  writ  of 
*'  Jteri  facias,  or  elegit,  shall  issue  on  any  judgment  obtained  against  such 
*'  prisoner,  for  any  debt  or  sum  of  money,  with  respect  to  which  such  per- 
**  son  shall  have  so  become  entitled,  nor  in  any  action  upon  any  new  con- 
"  tract  or  security  for  payment  thereof,  except  upon  the  judgment  entered 

*  $  Al.  and  see  Stat  1  Geo.  IV.  c  119.  §  ^8  Maule  &  SeL  651.  Anie,  213. 

10.  ^  §  61.  and  see  stat  1  Geo.  IV.  c.  U9« 

^  i  Taunt.  460.  and  see  id.  864.  accord.         $  28. 
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Mode  of  relief.     '^  Up  against  such  prisoner^  according  to  that  act :  And  if  any  suit  or  ac- 
tion shall  be  brought^  or  any  scire  facias  be  issued^  against  any  such 
person,  his  or  her  heirs,  executors  or  administrators,  for  any  such  debt 
or  sum  of  money,  or  upon  any  new  contract  or  security  for  payment 
thereof,  or  upon  any  judgment  obtained  against,  or  any  statute  or  re-^ 
Cognizance  acknowledged  by,  such  person  for  the  same,  except  as  afore- 
Plea  of  dis-         '*  said,  it  shall  and  may  be  lawful  for  such  person,  his  or  her  heirs,  execu- 
.  *'  tors  or  administrators,  to  plead  generally,  that  such  person  was  duly 
discharged  according  to  that  act,  by  the  order  of  adjudication  made  in 
that  behalf,  and  that  such  order  remains  in  force,  without  pleading  any 
Replication  *'  Other  matter  specially;  whereto  the  plaintiff  or  plaintiffs  shall  or  may 

"^  °*  "  reply  generally,  and  deny  the  matters  pleaded  as  aforesaid,  or  reply  any 

other  matter  or  thing  which  may  shew  the  defendant  or  defendants  not 
to  be  entitled  to  the  benefit  of  that  act,  or  that  such  person  was  not  duly 
*^  discharged  according  to  the  provisions  thereof,  in  the  same  manner  as 
the  plaintiffs  might  have  replied,  in  case  the  defendant  or  defendants 
had  pleaded  that  act,  and  a  discharge  by  virtue  thereof,  specially." 
What  persons  Particular  modes  of  proceeding  are  appointed  by  the  act,  in  the  case  of 

enuUed  to  ben^  married  women  *,  and  prisoners  of  unsound  mind  ^ :  and  the  act  only  cx- 
vhat  not.  tends  to  prisoners  within  the  walls  of  the  prison,  except  under  particular 

Married  women,  circumstances  ^.  It  is  also  provided,  that  "  the  benefit  of  that  act  shall  not 

*'  be  allowed  to  any  prisoners  petitioning  the  said  court,  who  having  been 
"  arrested  in  any  county  or  place  where  he  or  she  had,  at  or  lately  before 
*'  such  arrest,  his  or  her  usual  place  of  abode,  other  than  in  the  counties 
of  Middlesex  or  Surrey,  or  the  city  of  Landorij  or  borough  of  Soullh 
warky  such  usual  place  of  abode  being  distant  more  than  iweniy  miles 
from  the  court-house  of  the  said  court,  shall  be  removed  by  any  writ  of 
habeas  corpus,  sued  out  on  his  or  her  behalf,  or  by  his  or  her  procure- 
ment or  request,  from  custody  in  such  county  or  place,  to  any  other 
"  county**." 
Persons  before         And  "  no  person  petitioning  the  said  court  for  relief  under  that  act, 

insolTCTtac^      "  ^^®  ^^^  ^^^^  ^^^^  ^*  ^^Y  ^^™®  discharged  by  virtue  of  the  same,  or  of 
or  uncertificated    «  any  Other  act  for  the  relief  of  insolvent  debtors,  or  who  shall  have  been 
'  ^'  duly  declared  bankrupt  before  the  commencement  of  his  or  her  impri— 
"  sonment,  under  any  commission  still  remaining  in  force,  and  shall  not 
'*'  have  obtained  his  or  her  certificate  under  such  commission,  shall  be  en«^ 
'*  titled  to  the  benefit  of  that  act,  within  the  space  of  Jive  years  after  sucb. 
*^  discharge,  or  declaration  of  bankruptcy,  unless  three  fourths  in  number^ 
'*  and  value  of  the  creditors  against  whom  such  person  shall  seek  to  be  dis — 
"  charged,  by  virtue  of  that  act,  shall  signify  their  assent  to  such  discharge^ 
*'  or  it  shall  be  made  to  appear  to  the  satisfaction  of  the  said  court,  or  of  i^ 
'^  commissioner  thereof  on  his  circuit,  or  such  justices  as  aforesaid,  before 
*'  whom  the  said  person  shall  be  brought,  for  the  hearing  of  the  matter^ 

'  Sut  7  Geo.  IV.  c.  57.  §  72.  and  see  stat  1  Geo.  IV.  c.  119.  §  44. 
sUt.8Geo.IV.  clSS.  §12.    5  Bam.  &  ''7  Geo,  IV.  c  57.  $  18.  and  •*  irf.  $ 

Aid.  759.  52. 

"  SUL  7  Geo.  IV.  c.  67.  §  73.  and  f<«  ^  Id,  §  66. 
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'^  of  his  or  her  petition,  that  such  person  has  since  such  former  discharge; 
or  declaration  of  bankruptcy,  endeavoured  by  industry  and  frugality  to 
pay  all  just  demands  upon  him  or  her,  and  has  incurred  no  unnecessary 
expense;  and  that  the  debts  which  such  person  has  incurred,  subsequent 
to  such  discharge,  or  declaration  of  bankruptcy,  have  been  necessarily  in- 
"  curred  for  the  maintenance  of  such  person,  or  his  or  her  family ;  or  that 
the  insolvency  of  such  person  has  arisen  from  misfortune,  or  from  inabi- 
lity to  acquire  subsistence  for  himself -or  herself,  and  his  or  her  fiemiily  V 
It  is  also  provided,  that  ''  the  act  shall  not  extend  to  discharge  any  pri->  Crown  debton. 
*'  soner  seeking  the  benefit  thereof,  with  respect  to  any  debt  due  to  his 
majesty  or  his  successors,  or  to  any  debt  or  penalty  with  which  he  or  6he 
shall  stand  charged  at  the  suit  of  the  crown,  or  of  any  person,  for  any 
offence  committed  against  any  act  or  acts  of  parliament,  relative  to  any 
braAch  of  the  public  revenue ;  or  at  the  suit  of  any  sheriff  or  other  pub- 
**  lie  officer,  upon  any  bail  bond  entered  into  for  the  appearance  of  any 
person  prosecuted  for  any  such  offence;  unless  three  of  the  commis-* 
sioners  of  his  majesty's  treasury  for  the  time  being  shall  certify,  under 
^  their  hands,  their  consent  to  such  discharge  ^." 

As  it  may  sometimes  happen,  that  a  debt  of,  or  claim  upon,  or  balance  Efleet  of  error 
due  from  such  prisoner  as  aforesaid,  may  be  specified  in  his  or  her  sche«  ^thout  frmud. 
dule  so  sworn  to  as  aforesaid,  at  an  amount  which  is  not  exactly  the 
actual  amount  thereof,  without  any  culpable  negligence  or  fraud,  or  evil 
intention  on  the  part  of  such  prisoners ;  there  is  a  clause  in  the  act  ^ , 
that  **  in  such  case,  the  said  prisoner  shall  be  entitled  to  all  and  every  be- 
*'  nefit  and  protection  of  that  act ;  and  the  creditor  in  that  behalf  shall  be 
"  entitled  to  the  benefit  of  all  the  provisions  made  far  creditors  by  that 
"  act,  in  respect  of  the  actual  amount  of  such  debt,  claim^  or  balance,  and 
''  neither  more  nor  less  than  the  same,  to  all  intents  and  purposes,  such 
*^  error  in  the  said  schedule  notwithstanding." 

The  future  effects  of  an  insolvent  are  liable  by  this  act  ^  :  And  "  before   Liability  of  fb- 
''  any  adjudication  shall  be  made  in  the  matter  of  the  petition  of  any  such   ».       t  f  t. 
''  prisoner,  the  said  court,  or  commissioner,  or  justices,  shall  require  such  torneytoconfets 
prisoner  to  execute  a  warrant  of  attorney,  to  authorize  the  entering  up  ^JJo^unTof  ddita 
^f  a  judgment  against  such  prisoner,  in  some  one  of  the  superior  courts  '"  ichedule. 
at  Westminster,  in  the  name  of  the  assignee  or  assignees  of  such  prisoner, 

*  fjr  of  such  provisional  assignee,  if  no  other  assignee  shall  have  been  ap- 
pointed, and  shall  have  accepted  such  office,  for  the  amount  of  the  debts 
stated  in  the  schedule  of  such  prisoner,  so  sworn  to  as  aforesaid,  to  be 
due,  or  claimed  to  be  due,  from  such  prisoner,  or  so  much  thereof  as 

*  shall  appear  at  the  time  of  executing  such  warrant  of  attorney  to  be  due 

^'  and  unsatisfied ;  and  the  order  of  the  said  court  for  entering  up  such   Entry  and 
**  judgment  shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  ^^^     •'^" 
*^  up  the  same ;  and  such  judgment  shaU  have  the  force  of  a  recognizance: 

■  Sut.  7  Gto.  IV.  c.  67.  §  64.  and  see  ^7  Geo.  IV.  c.  67.  §  68. 

•tot  1  Geo.  IV.  c.  110.  $  iS,  S.  «>  7  Geo.  IV.  c  67.  J  11.  67,  8,  9.  and 

^  Sut.  7  Geo.  IV.  c.  67.  $  74.  and  see  sec  stat.   1  Geo.  IV.  c.  110.  §  26. 89,  30. 

staL  1  Geo.  IV.  c.  119.  §  40.  Ante,  388. 
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Proceodings        **  And  if  at  any  time  it  shall  appear  to  the  satisfacticm  of  the  said  court, 

that  such  prisoner  is  of  ability  to  pay  such  debts,  or  any  part  thereof,  or 
that  he  or  she  is  dead^  leaving  assets  for  that  purpose^  the  said  ooort 
may  permit  execution  to  be  taken  out  upon  such  judgment,  for  sndi  sum 
of  money  as  under  all  the  circumstances  of  the  case  the  said  ooort  shall 
'^  order;  such  sum  to  be  distributed  rateably  amongst  the  creditors  of  such 
"  prisoner,  according  to  the  mode  thereinbefore  directed,  in  the  case  of  a 
dividend  made  after  adjudication ;  and  such  further  proceedings  shall 
and  may  be  had  upon  such  judgment,  as  may  seem  fit  to  the  discretion 
"  of  the  said  court  from  time  to  time,  until  the  whole  of  the  debts  doe  to 
''  the  several  persons  against  whom  such  discharge  shall  have  been  ob- 
tained, shall  be  fully  paid  and  satisfied,  together  with  such  costs  as  the 
said  court  shall  think  fit  to  award;  and  no  scire  facias  shall  be  neces- 
sary to  revive  such  judgment,  on  account  of  any  lapse  of  time,  but  exe- 
cution shall  at  all  times  issue  thereon,  by  virtue  of  the  order  of  the  said 
*^  court :  Provided  always,  that  in  case  any  such  application  against  any 
such  prisoner  shall  appear  to  the  said  court  to  be  ill  founded  and  vexa- 
tious, it  shall  be  lawful  for  the  said  court  not  only  to  refuse  to  make  aaj 
*'  order  on  such  application,  but  also  to  dismiss  the  same,  with  such  costs 
against  the  party  or  parties  making  the  same,  as  to  the  said  court  shall 
appear  reasonable ;  and  the  said  costs  shall  be  paid  aooordin^y  '." 
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'  7  Geo.  rV.  c.  57.  §  57.  and  see  stat.  54  and  as  to  the  cancelling  of  the  nairaot  of 

Geo.  III.  c.  2S.  $  14.     1  Geo.  IV.  c  119.  attorney,  and  entering  satisfaction  on  tbe 

§  25.     And  for  the  mode  of  proceeding  judgment,  when  the  debts  are  satisfied,  ne 

against  future  eflbcts,  see  staL  1  Geo.  IV.  c.  stat.  7  Geo.  IV.  c.  67.  §  62. 
119.  §  28,  9.    7  Geo.  IV.  c  57,  §  58,  9, 
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CHAP.  XVL 


Of  ilie  Rrmoval  f^  Causes,  ^om  in^rior  Courts. 

X  HE  different  modes  of  commencing  actions^  in  tbe  courts  of  Ring's  Means  of  r«- 
Bench^  Common  Pleas^  and  Exdiequer^  having  been  already  considered^  it  fr^mlSferior"*' 
may  be  proper  to  take  a  view  of  the  various  means  by  which  they  are  <»urts. 
removed  thither  from  inferior  courts.     ITieae  are,  by  writ  of  certiorari,  or 
habeas  corpus,  from  inferior  courts  of  record ;  or  by  writ  o£  pone,  recordari 
facias  loquelam,  or  accedas  ad  curiam,  from  sudi  as  are  not  of  record. 

The  writ  of  certiorari^  is  a  writ  issuing  sometimes  out  of  Chancery^,  Orrciormi,  what* 
and  sometimes  out  of  the  King's  Bench  or  Common  Pleas  ^;  and  lieth  (^MeiaL 
where  the  king  would  be  certified  of  any  record  which  is  in  the  Treasury, 
or  in  the  Common  Pleas,  or  in  any  other  court  of  record ;  or  before  the 
sheriff  and  coroners :  or  of  a  record  before  commissioners,  or  before  the 
escheator ;  in  which  cases  he  may  send  this  writ  to  any  of  the  said  courts 
or  officers,  to  certify  such  record  before  him  tn  banco,  or  in  Chancery,  or 
before  other  justices,  where  the  king  pleaseth  to  have  the  same  certified : 
and  he  or  they  to  whom  the  certiorari  is  directed,  ought  to  send  the  same 
record,  or  the  tenor  of  it,  as  commanded  by  the  writ ;  and  if  they  fail  so 
to  do,  tlien  an  alias  shall  be  awarded,  and  afterwards  a  pluries,  with  a 
clause  of  vel  cansam  nobis  significes,  and  after  that  an  attachment,  if  good 
cause  be  not  returned  upon  the  pluries  ^, 

Suits  commenced  in  inferior  courts  of  record  may,  it  seems,  be  removed  Into  Ezclieqiier. 
by  certiorari  into  the  Exchequer,  by  the  plaintiff  or  defendant  * :  And 
this  court,  having  an  original  and  in  many  cases  an  exclusive  jurisdiction 
in  fiscal  matters,  will  not  permit  questions  in  the  decision  of  which  the 
king's  revenue  is  interested,  to  be  discussed  before  any  other  tribimal. 
On  such  occasions,  the  court  interposes  upon  motion,  by  ordering  the  pro- 
ceedings to  be  removed  into  the  office  of  pleas  ^  The  usual  order,  in 
cases  of  this  nature,  is  that  the  action  be  removed  out  of  the  King's  Bench 
or  Common  Pleas,  or  other  court  in  which  it  is  depending,  into  the  office 
of  pleas  in  tiie  Exdiequer ;  and  that  it  shall  be  there  in  the  same  for- 
^vardness,  as  in  the  court  out  of  which  the  action  is  removed.  This  or- 
der^ however,  does  not  operate  as  a  certiorari,  to  remove  the  proceedings  ; 

*  Append.  Chap.  XVL  §  1,  &c.  «  Skin.  2ii.  246.   And  tee  Man.  Bx.  Pr. 

^  Id,  Chap.  XLV.  §  26.  152,  &c.  for  the  diflerent  modei  of  removing 

^2IA,  Raym.  8S6.  1  Salk.  146.  7  Mod.  causes  into  the  court  of  Exdiequer. 

188.  S.  C  Barney  846.699.  Pr.  Reg.  221.  '  Hardr.  176.  Puker,  148.  I  Anstr.  806. 

<F.N.  B.  246.  A.  B.OIIh.  Exec.  176,6.  n.    Man.  Ex.  Pr.  161,  2. 164.  n.    1  Pricey 

Mm.  668.  206. 
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but  as  a  personal  order  on  the  party^  to  stay  them  there,  with  liberty  to 
commence  his  action  in  the  office  of  pleas ;  and  of  course  calls  upon  the 
defendant  in  that  action  to  appear,  to  accept  a  declaration,  and  to  put  the 
plaintiff  in  the  same  state  of  forwardness,  in  the  office  of  pleas,  as  he  was 
in  the  other  court  *. 

When  a  certiorari  issues  out  of  Chancery,  it  is  returnable  in  that  court; 
and  the  record  when  brought  up,  if  wanted  in  another  court,  must  be  sent 
there  by  mittimus  ^.  And  anciently,  it  seems,  no  other  court  but  the 
Chancery  could  grant  a  certiorari,  on  a  suggestion,  where  there  was  no- 
thing before  them  ^ ;  but  it  is  now  settled,  that  a  record  may  be  removed 
into  the  King's  Bench  or  Common  Pleas,  as  well  by  certiorari  out  of 
these  courts  ^,  as  by  certiorari  and  mittimus  out  of  Chancery  ® :  For,  as 
the  King's  Bench  and  Common  Pleas  have  the  superintendence  of  all  in- 
ferior jurisdictions,  their  proceedings  are  removable  into  these  courts,  in 
order  that  the  judges  may  inspect  the  record,  and  see  whether  they  keep 
within  the  limits  of  their  jurisdiction  ^. 

A  certiorari  lies,  in  general,  for  the  removal  of  all  causes  from  inferior 
courts  ^,  whether  the  defendant  has  been  proceeded  against  therein  by  ca- 
pias,  or  other  process :  and  it  will  lie  to  remove  an  ejectment  from  an  in- 
ferior, court  \     This  writ  may  be  sued  out  before,  or,  in  some  cases,  ajier 
judgment;  and  lies  in  civil  actions  before  judgment,  in  the  King's  Bench 
or  Common  Pleas,  in  all  cases  where  these  courts  have  jurisdiction,  and 
can  administer  the  same  justice  to  the  parties  as  the  court  below :  and 
though  the  cause  cannot  be  determined  in  the  court  above,  yet  this  vnt 
may  be  granted,  if  the  inferior  court  have  no  jurisdiction  over  it,  or  do 
not  proceed  therein  according  to  the  rules  of  the  common  law  *.     But  if 
the  inferior  court  have  jurisdiction,  and  the  court  above  have  not,  a  cer^ 
tiorari  cannot  be  had ;  as  where  an  action  is  brought  in  London,  for  call- 
ing a  woman  whore  ^,  or  upon  a  custom  or  bye-law  which  is  only  suable 
in  the  inferior  court  ^     A  caiiorari  also  lies,  to  remove  a  cause  from  the 
court  of  the  isle  of  Ely^;  or  from  the  Cinque  ports  ^,  or  other  exempt  ju- 
risdiction.    And  even  in  the  case  of  a  customary  proceeding  by  foreign 
attachment,  if  the  defendant  cannot  find  bail  below,  he  may  sue  out  a  cer* 


•  Per  £i/rt,  Ch.  B.  1  Anstr.  205.  n.  and 
see  8  Price,  584.  Chitty's  Commercial  law, 
1  V.  806,  6. 

»»  Append.  Chap.  XLV.  §  30. 

"^  Gilb.  Exec.  153.  cites  41  Ass.  22. 

'  Cro.  Elis.  821.  1  Ld.  Raym.  216.  2 
Atk.  317.  Thes.  Brev,  77.  Append.  Chap. 
XVI.  $  1,  &c, 

«  F.  N.  B.  244.  (A).  246.  (A).  Gill). 
Exec  176,  6.  and  see  I  Madd.  Chan.  12. 

f  Gilb.  Exec.  148.  1  Salk.  144^  5. 

<  2  Dowl.  &  RyL  409.  jier  Baytey,  J. 

^  1  Bam.  &  Cres.  253.  2  Dowl.  &  Ryl, 
407.  S.  C.  3  Barn.  &  Cres.  550.  5  Dowl. 
^  RyL  445.  S.  C  but  9ee  Barnes,  421. 
Run.  Eject.  2  Ed.  174,  5.  Ad.  Fject.  2  Ed. 


176,  7.  semb.  contra^ 

•  1  LiU  P.  R.  253. 

k  2  Rol.  Abr.  69.  Carth.  75. 

>  1  Salk.  352.  6  Mod.  177.  S.  C.  Say. 
Rep.  156.  2  Bur.  777,  8.  2  Blac  Rep- 
1060.  2  Bos.  &  Pul.  93.  and  see  5  Bani.& 
Aid.  821.  1  Dowl.  &  RyL  537. 

*"  1  Salk.  148.  2  Ld. Raym. 836.  7Moa. 
138.  S.  C.  WilHams  v.  Thtntuu,  £.  28  Geo- 
III.  K.  B.  cited  in  Doug.  751.  (v).  Butts 
the  Common  Pleas,  when  the  writ  is  direct- 
ed to  the  court  of  Pleas  of  the  fiiahop  ^ 
J5ly,  it  should  be  indorsed  with  the  WN^ 
J$ie  of  my,  before  it  is  seakd.  R.  B.  13  W* 
JII.  C.  P.  and  see  3  East,  128. 

"  1  Lil.  P.  R.  263.  237. 
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Horari;  and  upon  putting  in  bail  in  the  court  above^  the  cause  shall  go  on 

there  *.     But  a  certiorari  lies  not  in  general^  where  the  debt  or  damages   When  debt  is 

appear  to  be  under ^br/y  shillings^:  though  the  court  of  King's  Bench  re-  j|°J^  °^  * 

fused  to  quash  a  certiorari  upon  this  ground,  in  an  action  for  an  assault 

brought  against  excise  officers,  who  could  not  have  had  an  impartial  trial 

in  the  inferior  court  ^. 

It  seems  to  have  been  formerly  holden,  that  no  certiorari  lay  to  Wales  **,  To  Walet,  or 
or  a  county  palatine,  in  civil  cases  •  :  and  it  cannot  now  be  had  as  a  matter  *^"°^  P^ 
of  course  ' ;  nor  unless  a  special  ground  be  laid,  as  that  the  case  strongly 
calls  for  a  trial  at  bar  f^.  And  where  a  certiorari  issued,  to  remove  a  cause 
from  the  court  of  Orcat  Sessions  in  Wales,  without  any  special  ground 
for  so  doing,  and  without  any  notice  having  been  given  to  the  opposite 
party,  but  was  not  delivered  to  the  judges  of  that  court,  till  the  day  before 
the  trial  would  in  course  have  taken  place,  and  after  great  expenses  had 
been  incurred ;  the  court  of  King's  Bench,  under  these  circumstances,  not 
only  quashed  the  certiorari,  and  directed  a  procedendo  to  issue,  but  ordered 
that  the  party  who  issued  it,  should  pay  to  the  opposite  party,  the  costs 
incurred  by  the  latter  in  the  court  below,  together  with  the  costs  of  the 
application  \  By  the  statute  1  Oeo.  IV.  c.  87.  §  5.  ^'  it  shall  not  be  By  ttmt  I  Ge« 
^  lawful  for  the  defendant  to  remove  any  action  of  ejectment,  commenced 
^  by  a  landlord  under  the  provisions  of  that  act,  from  any  of  the  courts 
^  of  Great  Session  in  Wales,  to  be  tried  in  an  English  county,  unless 
"  such  court  of  Great  Session  shall  be  of  opinion  that  the  same  ought  to< 
^  be  so  removed,  upon  special  application  to  the  court  for  that  piu'pose." 
And,  by  the  statute  5  Geo.  IV.  c.  106.  §  23.  ''  no  writ  of  certiorari  shall  By  sut  5  Geow 
be  granted,  issued  forth,  or  allowed,  to  rentove  any  action,  bill,  plaint, 
cause,  suit,  or  other  proceeding  at  law  whatsoever,  originated  in  or  com- 
menced, carried  on,  or  had,  in  any  of  his  majesty's  courts  of  Great  Ses- 
sions in  Wales,  unless  it  be  duly  proved  upon  oath,  that  the  party  or. 
I^arties,  suing  forth  the  same,  hath  or  have  given  seven  days'  notice 
thereof  in  writing,  to  the  other  party  or  parties  concerned  in  the  action, 
&c.  sought  to  be  so  removed;  and  unless  the  party  or  parties  so  applying, 
or  suing  forth  such  writ,  shall,  upon  oath,  shew  to  the  court,  in  which 
^  application  shall  be  made,  sufficient  cause  for  issuing  such  writ ;  and  so 
^  that  the  party  or  parties  therein  concerned,  may  have  an  opportunity 
to  shew  cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or 
granting  such  certiorari ;  and  that  the  costs  of  such  application  be  in 
^'  the  discretion  of  the  court,  wherein  such  application  shall  be  made  for 
'^  such  certiorari,"  The  court  of  King's  Bench  would  not  grant  a  certio* 
rari,  to  remove  proceedings  in  quare  impedit,  from  the  court  of  Great  Ses- 
sion at  Chester,  into  the  King's  Bench,  where  a  special  verdict  was  ex- 

*  1  Salk.  148.  8  Ld.  Rayin.837.  7  Mod.       (r).  and  see  2  Ken.  S70.  440. 
138.  S.  C.  «  Gilb.  Exec.  201. 

^  BrownL  Brev.  Jttd.  140.   2  BrownL  82.  '  Doug.  749.    Wmamt  v.  Thomas,  B.  22 

Moyle,  69.  Clift,  S74.  Geo.  III.  K.  B.  cited  in  Doug.  751.  (v). 

'  4  Dumt  &  East,  499.  ■  Id.  ibid.  Append.  Chap.  XVI.  {  6. 

*  GQb.  Exec.  202.     UWnnu  v.  Thomas,  *>  1  Barn.  &  Cres.  14S.  and  see  IS  Price, 
£.  22  Geo.  III.  K.  B.  cited  in  Doug.  751.  449. 
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pected  to  1>e  found ;  the  proper  course  being,  to  remove  the  special  verdict, 
when  found,  into  the  latter  court,  by  writ  of  error  *•  And  a  plaint  in 
replevin  cannot  be  removed  from  a  county  court  in  Wales,  into  the  King's 
Bench,  by  certiorari^ 

In  criminal  In  criminal  cases,  a  certiorari  always  lies,  unless  it  be  expressly  taken 

away^;  but  an  appeal  never  lies,  unless  it  be  expressly  given  by  the  sta- 
tute ^.     A  certiorari  is  granted  of  course,  on  the  application  of  the  crown: 
but  when  a  defendant  applies  for  it,  he  must  lay  some  ground  before  the 
court,  supported  by  affidavit  ^.    And  the  court  of  King's  Bench  may  grant 
a  certiorari,  to  remove  an  indictment  for  a  misdemeanor,  from  the  Great 
Sessions  in  Wales,  into  this  court  *.     But  the  court  refused  a  certiorari, 
to  remove  an  indictment  for  a  misdemeanor,  and  proceedings  thereon  at 
the  assizes,  after  conviction  and  before  judgment ;  which  was  prayed  iot 
the  purpose  of  applying  for  a  new  trial,  on  the  judge's  refusal  of  the  evi- 
dence, on  the  ground  of  the  verdict  being  against  evidence,  and  the  judge's 
direction  ^     On  moving  for  a  rule  nisi  for  a  certiorari,  to  remove  an  order 
of  sessions,  it  is  irregular  to  entitle  the  affidavits  in  any  cause ;  and  if  thej 
are  entitled,  they  cannot  be  read  f. 

Is  dtH  actioDii        After  judgment,  a  certiorari  does  not  in  general  lie,  to  remove  a  csnse 
juagmen      ^^^^^  ^^  inferior  court  ^ ;  and  therefore  if  it  be  returned  thereon,  that  the 
defendant  is  condemned  by  judgment,  he  shall  be  remanded,  and  continne 
in  prison,  without  being  let  to  bail  against  the  will  of  the  plaintiff,  until 
agreement  be  made  with  him  of  the  sum  adjudged  *•     So  where,  in  an  ac- 
tion for  sixteen  pounds,  brought  in  the  forest  court 'of  Knaresbonmgh,  the 
defendant  suffered  judgment  by  default,  and  afterwards  sued  out  a  cerikh 
rari,  to  remove  the  cause  into  the  King's  Bench ;  the  latter  court  held, 
that  the  certiorari  was  too  late,  and  made  a  rule  for  a  procedendo  ahw' 
lute,  although  the  defendant,  in  opposition  to  that  rule,  swore  that  the 
jurisdiction  of  the  inferior  court  was  limited  to  Jive  pounds  \     But  if  a 
defendant  in  execution  have  an  action  depending  against  him  in  the  ce«ft 
bdow,  this,  being  returned,  will  be  a  cause  of  detainer  in  the  court  abore: 
And  in  cases  of  absolute  necessity,  as  where  the  infierior  court  refuses  to 
award  execution  ^,  the  court  above  will  grant  a  certiorari  after  judgmcat, 
for  the  sake  of  doing  justice  between  the  parties.     So,  where  the  inferior 
court  acts  in  a  summary  method,  or  in  a  new  course  different  firom  the 
common  law,  a  certiorari  lies  after  judgment ;  though  a  writ  of  error  diief 
not^ 

Fonn  of  tare  If  the  judgment  of  an  inferior  court  be  removed  into  the  Bang's  BeaA 

roolnil  by  orT^    ^3^'  <^^^^^^^^9  and  the  party  sue  a  scire  facias  to  have  execution  upon  mA 

■  6  DowL  &  RyL  489.  «  I  Barn.  &  Cre«.  267. 

^  5  Barn.  &  Cres.  206.    7  DowL  &  RyL  ^  7  DowL  &  RyL  769. 

709.  a  C.  >Stat2Heii.  V.  sLl.  C.8.   YdtBooft* 

*"  S  DowL  &  RyL  S6.  and  see  irf.  275.S01.  9  Hen.  VI.  8. 

8  Barn.  &  Ciea.  228.  8  DowL  &  RyL  306.  ^  I  LiL  P.  R.  258, 8. 

S.  C.  8  DowL  &  RyL  117.  i  1  Salk.  263.  and  see  9  Mo0i%64f.  > 

'  8  Damf.  St  Sait,  88.  Ring.  344.  a  C    10  Moon^  88.   A  1?^ 

*  8  Duref.  &  EaU,  858.  2  Bing.  468.  &  C 

f  13  Ratt,  411.  and  see  2  Ken.  370.  440. 
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judgment^  he  <mght  to  shew  in  his  scire  facias,  that  it  is  the  judgment  of  tioran,  or  habeas 
an  inferior  court,  removed  hither  by  certiorari,  and  to  point  out  the  par-  *^^^i^^^ 
ticular  limits  of  the  inferior  jurisdiction,  and  pray  execution  within  those 
limits :  Bat  if  the  judgment  be  removed  into  the  King's  Bench  by  writ 
of  error,  and  affirmed,  the  party  may  have  execution  in  any  part  of  Eng- 
lamd;  far  by  the  affirmance  it  is  become  the  judgment  of  the  King's 
Bench  K  And  now,  by  the  statute  19  Geo.  III.  c  70.  §  4.  reciting  that  Certiorari,  to  in- 
persons  served  with  process  issuing  out  of  inferior  courts,  where  the  debt 
18  under  ten  pounds,  (since  extended  to  twenty  pounds,  by  the  statute 
7^8  Geo.  IV.  c.  71-  §  6.)  may,  in  order  to  avoid  execution,  remove  their 
persons  and  effects  beyond  the  limits  of  the  jurisdiction  of  such  courts ;  it 
i^  enacted,  that  **  in  all  cases  where  final  judgment  shall  be  obtained  in 
<<  any  action  or  suit,  in  any  inferior  court  of  record,  it  shall  and  may  be 
'^  lawful  to  and  for  any  of  his  majesty's  courts  of  record  at  Westminster , 
upon  affidavit  made  and  filed  of  such  judgment  being  obtained,  and  of 
diligent  search  and  inquiry  having  been  made  after  the  person  of  the 
defendant  or  his  effects,  and  of  execution  having  issued  against  such 
person  or  effects,  and  that  they  are  not  to  be  found  mthin  the  jurisdic- 
tioa  of  the  inferior  court,  to  cause  the  record  of  the  said  judgment  to  be 
removed  into  such  superior  court,  and  to  issue  writs  of  execution  there- 
upon, to  the  sheriff  of  any  county  or  place,  against  the  defendant's  pcr- 
8011  or  effects,  in  the  same  manner  as  upon  judgments  obtained  in  the 
said  courts  at  Westnunster:"  Which  provision  is  extended,  by  a  subsc-  To  courts  in 
quent  statute  ^  to  the  courts  in  Wales,  and  the  counties  palatine:  but  eounties  pala- 
firom  these  courts,  a  transcript  of  the  record  is  to  be  removed,  and  not  the  ^<"^* 
record  itsdf ;  and  the  latter  act  extends  to  aU  judgments,  for  the  defend'- 
ant  as  well  as  the  fdaintiff.  In  a  case  arising  upon  the  former  of  these 
statutes,  where  a  judgment  was  signed  against  a  defendant  in  an  inferior 
court  of  record,  and  he  surrendered  in  discharge  of  his  bail,  but,  before  he 
was  diarged  in  execution,  he  was  removed  to  the  Fleet  by  habeas  corpus; 
the  court  of  Common  Pleas  determined,  that  a  certiorari  might  be  granted 
to  remove  the  record,  in  order  to  charge  him  in  execution  in  the  Fleet,  on 
the  ground  that  although  the  case  of  a  prisoner  in  actual  custody  be  not 
within  the  express  terms,  yet  it  is  within  the  equity  of  the  statute  ^.  But 
the  statute  19  Geo.  III.  c.  70.  §  4.  is  confined  to  suits  in  inferior  courts, 
where  the  proceedings  are  similar  to  those  in  the  superior  courts ;  and 
therefore  does  not  extend  to  the  case  of  a  foreign  attachment  ^.  And  a 
certiorari,  we  have  seen  ®,  will  not  lie,  to  remove  the  record  of  a  judgment 
obtained  against  a  defendant  in  the  county  palatine  of  Durham,  fur  the 

•  1  Ld.  Raym.  216.   S  Salk.  820.  Carth,  and  decreet  of  the  courts  of  Great  Sessions 

S91.  S.  C  and  see  S  Durnf.  &  Eaat,  657.  in  Jraks,  against  persons  residing  out  of  the 

but  see  F..N.  B.  242.  C  Gilb.  Repl.  117.  jurisdiction,  by  process  from  Uic  courts  at 

^  3S  Geo.  III.  c.  68.  §  1.     And  for  the  ll'esiminstcr. 

forms  of  writs  of  certiorari  and  proceedings  °  1  H.  Blac.  532,  3. 

on  this  sutute^  see  Append.  Chap.  XVL  §  <^  5  Bom.  &  Aid.  821.     1  Do«l.  &  Kyi. 

10,  &C.     9ee  also  Stat.  6  Geo.  IV.  c.  106.  537.  S.  C. 

$  15.  for  enforcing  obedience  to  rules,  orders,  '  Ante,  286. 
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purpose  of  enabling  his  bail  to  render  him  in  the  court  of  King^s  Bencliy 

though  he  be  a  prisoner  for  debt  in  the  custody  of  the  marshal  •. 

Removal  of  de-        As  persons  served  with  process  issuing  out  of  courts  of  request!  may> 

from  couris  of      ^^  order  to  avoid  execution,  remove  their  persons  and  effects  beyond  the 

requests,  to  have  limits  of  the  jurisdiction  of  the  said  courts,  there  is  a  daose  in  the  oimrt 

execution  there- 
on, of  requests  act  for  the  city  of  Bath  ^,  &c.  that  "  in  all  cases  where  a  final 

**  decree  or  judgment,  for  any  sum  or  sums  exceeding  ten  shillings,  shall 
*'  have  been  obtained  in  the  said  court,  it  shall  and  may  be  lawful  to  and 
for  any  of  his  majesty's  courts  of  record  at  Westmituter,  upon  affidavit 
made  and  filed  of  such  decree  or  judgment  being  obtained,  and  of  dili- 
gent search  and  inquiry  having  been  made  after  the  person  or  persons 
"  of  the  defendant  or  defendants,  or  his  her  or  their  goods  and  chattds ; 
''  and  of  the  precept  of  execution  having  issued  against  the  person  or  per- 
"  sons,  or  effects,  as  the  case  may  be,  of  the  defendant  or  defendants ;  and 
"  that  the  person  or  persons,  goods  and  chattels,  of  such  defendant  or  de- 
''  fendants  is  or  are  not  to  be  found  within  the  jurisdiction  of  the  said 
court,  (whidi  affidavit  may  be  made  before  a  judge  or  commissicmer  an* 
thorized  to  take  affidavits,)  it  shall  and  may  be  la^-ful  to  and  for  sack 
superior  court  to  cause  the  record  of  the  said  decree  or  judgment  to  be 
''  removed  into  such  superior  court,  and  to  issue  writs  of  execution  there- 
upon, to  the  sheriff  of  any  county,  dty,  liberty  or  place,  against  the 
person  or  persons,  or  effects,  of  the  defendant  or  defendants,  in  the 
same  manner  as  upon  judgments  obtained  in  the  said  courts  at  Wett» 
minster;  and  the  sheriff,  upon  every  such  execution,  shall,  and  he  is 
thereby  authorised  to  detain  the  defendant  or  defendants,  until  the  som 
of  ten  shillings  be  paid  to  him,  or  to  levy  the  same  out  of  the  offsets, 
according  to  the  nature  of  the  execution,  for  the  extraordinary  costs  of 
the  plaintiff  or  plaintiffs  in  the  said  court,  subsequent  to  the  said  decree 
or  judgment,  and  of  the  execution  in  the  superior  court,  over  and  above 
the  money  for  which  such  execution  shall  be  issued."    And  there  are 
similar  clauses,  in  the  court  of  requests  acts  for  other  populous  districts; 
as  for  the  towni  and  borough  of  Grimsby,  and  the  liberties  thereof,  and  tiie 
several  parishes  and  places  in  the  hundred  or  wapentake  of  Bradley,  Hi^ 
x^erstoc,  and  the  east  division  of  the  hundred  or  ii-apentake  of  Yarbonm^ 
in  the  county  of  Liscols  ^;  the  hundred  of  Elloe,  and  parishes  of  Snrfied 
and  Gosberton,  in  the  hundred  of  Kirton^;  the  borough  and  parish  of 
Boston,  and  hundreds  of  Skirbeek  and  Kirton,  (except  the  parishes  of 
Gosberton  and  Surjteet  *;)  and  the  sokes  of  Boiingbrooke  and  Hamcattkt 
and  other  places,  in  the  same  county  ^;  the  Isle  of  fVigkt,  in  the  oountjof 
SovTtiAMPTosti;  the  townships  of  Stockport  and  Brinnington,  and  ham- 
lets of  Edgeley  and  Brinksway,  in  the  county  palatine  of  Chester^ : 
the  town  and  liberties  of  Beverley,  in  the  county  of  York^;  the  town  and 
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•  2  DowU  &  RyL  177.  *  /</.  sess.  2.  c.  i.  $  84. 
^  Sut.  i5  Geo.  III.  c.  IxTu.  §  27.  '  Id.  c  bExriS.  $  31. 

*  Sut.  46  Geo.  Iir.  c.  xxxvU.  §  82.  «  Sut  46  Geo.  IILcIztIS  ^ 
'  Sut  47  Geo.  III.  sess.  1.  c.  xxxriL  §  »  ».  c.  ear.  $  86. 

«3.  » Id,  c.  cxxxT.  5  84. 
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port  of  Sandwich,  and  vills  of  Ramtgate  and  Sarr,  and  several  pari^hea, 

in  the  county  of  Kent*;  the  parishes  of  Saint  John  the  Baptist,  Saint 

Pcier  the  Apostle,  and  Birchington,  and  the  vill  of  IVood,  in  the  Isle  of 

Tkanei  ^;  the  town  of  Gravesend,  and  hundreds  of  ToUingtrough,  Dart^ 

Jhrd,  Wilmington,  and  Axtane  ^;  and  the  hundred  of  Codskeath,  and  other 

places^  in  the  same  county^;  the  parishes  of  Hales  Owen,  Rowley  Regis, 

West  Bromwich,  Tipton,  and  manor  of  Bradley,  in  the  counties  of  WoR" 

CB8TER,  Salop,  and  Stafford  ^;  the  township  of  WolverJiampton,  and 

other  places,  in  the  latter  county';  the  town  and  borough  of  Ipswich,  in 

the  county  of  Suffolk  B;  and  the  parish  of  MancJiester,  in  the  county 

palatine  of  La  nc aster  \ 

The  writ  of  certiorari  should  be  directed  to  the  judge  or  judges  of  the  DtrefUon,  an^ 

inferior  court,  from  which  the  cause  is  intended  to  be  removed :  and  when  ^^^  °^  '^^'^'**" 

ran. 

it  ia  for  the  removal  of  a  cause,  should  command  them  to  certify  the  re- 
cord,  with  all  things  touching  the  same  * :  therefore,  where  a  certiorari  in 
such  caae  was  to  certify  the  tenor  of  a  record,  it  was  superseded  as  erro- 
neous ;  for  being  to  remove  a  record  out  of  an  inferior  court,  in  order  to 
be  proceeded  on  in  a  superior  one,  it  ought  to  have  been  to  certify  the  very 
record  ;  for  otherwise  no  proceeding  could  be  had  upon  it  ^.  When  the  Tette  and  return 
certiorari  issues  out  of  Chancery,  it  is  an  original  writ,  and  may  be  tested 
at  any  time  in  term  or  vacation  ^ ;  and  should  be  made  returnable  on  a 
general  return-day:  But  when  it  issues  out  of  the  King's  Bench  or  Com* 
mon  Pleas,  it  is  si  judicial  writ,  and  should  be  tested  in  term-time ;  and, 
in  the  King's  Bench,  it  is  usually  made  returnable  on  a  day  certain  in 
court™.  If  the  writ  be  mis-directed °,  or  otherwise  bad  in  point  of  law,  Qvathing,  and 
the  court  will  order  it  to  be  quashed,  if  before  them ;  or,  if  not  returned,  ^^  "^ 
will  grant  a  supersedeas  ^.  But  the  court  cannot  quash  a  writ  that  is  not 
before  them  ^:  And  though  the  parties  to  Ivhom  the  certiorari  is  directed, 
and  in  whose  keeping  the  record  is,  may  object  to  make  a  return  of  it,  on 
account  of  an  informality  in  the  direction,  yet  they  having  in  fact  returned 
it  into  the  court  above,  no  such  objection  can  be  taken  by  third  persons  p. 

The  writ  of  certiorari,  we  have  seen  ^,  lies  for  the  removal  of  all  causes  Ifabeat  eorpmr 
from  inferior  courts,  whether  the  defendant  has  been  proceeded  against  eauses,  when  it 

therein  by  capias,  or  other  process :  But  the  writ  of  habeas  corpus,  which  ^^^  *n<i  ^*»«» 

not* 
will  next  be  considered,  only  lies  where  the  defendant  has  been  arrested 

upon,  or  served  with  a  copy  of  a  capias,  and  either  remains  in  custody,  or 

*  Stat  47  Geo.  III.  aest.  1.  c.  xxxr.  $  *"  Sut  48  Geo.  III.  c.  xliii.  §  83. 
29,                                                                ^        >  Append.  Chap.  XVI.  5  1.  &c. 

^  Id.  sesi.  2.  c.  Til  §  24.  '        ^  2  Atk.  S17.  and  see  1  Madd.  Chan.  12. 

*/<Lcxl.527.  »Trye^lO. 

*  Stat  48  Gea  III.  c.  i.  §  SO.  *"  Thet.  Brev.  67, 8.  Append.  Chap.  XVL 

*  Stat  47  Geo.  III.  rm.  1.  c.  xxxri.  §      §  1,  &e. 

Se.  '2  Atk.  318,  19. 

'  Stat  48  Geo.  III.  c.  ex.  §  34.  •  I(L  318.  and  see  Say.  Rep.  166, 

*  Stat  47  Geo.  UL  less.  2.  c.  Ixxiz.  $  '  4  Durnf.  &  East,  499. 
26.  4  Jnte,  308* 
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has  given  bail  *.  This  latter  writ^  though  its  direct  object  be  to  bring  np 
the  body  of  the  defendant^  serves  consequentially  to  remove  causes  against 
him  from  inferior  courts :  And  the  ground  of  removal  upon  this  writ  is^ 
that  when  a  defendant^  against  whom  there  is  a  cause  depending  in  an  in- 
ferior court,  is  removed  by  habeas  corpus  into  the  court  above^  the  inferior, 
court  have  lost  their  jurisdiction  over  him ;  and  not  having  jurisdiction 
over  his  person,  they  cannot  proceed  in  the  cause,  and  the  bail^  if  any,  in 
the  infrt-ior  court  are  discharged  **.  But  this  writ  only  Ites  for  tbe  defend* 
ant,  and  cannot  be  had  by  the  plaintiffs  to  remove  his  own  caaae  inm  an 
inferior  court  ^, 

The  writ  of  habeas  corpus,  of. which  something  has  been  already  said', 
as  it  is  used  to  remove  prisoners  into  the  custody  of  the  marshal  of  the 
King's  Bench  or  warden  of  the  Fleet  prison,  is  a  judicial  writ,  issuing  oat 
of  the  court  of  King's  Bench  or  Common  Pleas :  and,  like  the  certiorari, 
should  be  directed  to  the  judge  or  judges  of  the  inferior  court,  in  which 
the  record  is  ® ;  commanding  them  to  have  the  body  of  the  defendant,  to- 
gether with  the  day  and  cause  of  his  being  taken  and  detained,  to  do  and 
receive  ^,  &c.  There  is  an  old  rule  of  court «,  by  whidi  the  habeas  corpss, 
when  directed  to  the  inferior  courts  of  London,  Westminster,  Southwark, 
and  other  courts  within  ^ve  miles  of  London,  might  have  been  returnable 
immediate ;  but  otherwise  it  must  have  been  returnable  on  a  day  certain 
in  court  s.  This  rule  however  having  fallen  into  disuse,  the  writ^  we  have 
seen  ^,  is  now  always  made  returnable  immediate. 

The  writ  of  certiorari  or  habeas  corpus,  when  delivered  to  the  judge  or 
judges  of  the  court  below,  instantly  suspends  their  power  ;  so  that  if  they 
afterwards  proceed,  it  is  a  contempt,  for  which  they  are  liable  to  an  at- 
tachment ;  and  the  subsequent  proceedings  are  void,  and  coram  nonjndice^. 
On  receipt  of  the  writ  therefore,  it  should  be  forthwith  allowed  and  re- 
turned :  and  the  officer  cannot  refuse  to  obey  it,  under  pretence  of  not 
being  paid  his  fees  in  the  court  below,  or  the  charges  of  bringing  np  the 


■  1  Bam.  &  Cres.  518.  2  Dowl.  &  Ryl. 
722.  S.  C.  4  Bam.  &  Cres.  401.  6  Dowl 
&  Ryl.  497.  S.  C. 

*>  Skin.  244,  5.  And  see  3  Bac.  Abr.  15. 
3  Maule  &  Sel  328.  in  which  latter  case  it 
was  h  olden,  that  upon  the  removal  of  a 
cause  by  certiorari,  out  of  an  inferior  court, 
the  pledges  below  are  discharged,  by  putting 
in  and  perfecting  bail  above :  and  the  dis- 
tinction seems  to  be,  that  when  the  idaintiff' 
removes  the  cause,  the  kul  are  immediately 
discharged ;  but  when  the  defendant  removes 
it,  they  arc  not  discharged,  until  bail  above 
be  put  in  and  perfected.  Id,  330.  fyer  Bay- 
ley,  J. 

""  Cas.  Pr.  C.  P.  5.  Pr.  Reg.  216.  Ante, 
350. 


«•  Ante,  347,  &c. 

*  For  the  direction  of  the  writ  of  *(*« 
carpus  in  particular  caxs,  see  Append.  (M^ 
XVI.  §  18. 

f  Append.  Chap.  XVI.  §  16. 

B  R.  M.  1654.  §  8.  K.  B.  andaeeHH. 
1654.  §  11.  R.  U.  13&  UOir.  ILC.F- 

^  Ante,  349. 

'  Bro.  Abr.  tit.  Cause  de  remowrffeOift 
48.  1  Salk.  148,  9.  2  Ld.  Rayis.8S7,& 
S.  C.  Gilb.  Exec.  144.  200.  202.  G^ 
Repl.  117.  Doug.  749.  as  to  the  writ  of  ce^ 
ti^rari;  and  Cro.  Car.  261.  I  Mod.  195. 
T.  Jon.  209.  3  Mod.  85.  Skio.  24i  ^ 
Salk.  148. 352.  6  Mod.  177.  &  Cas  to  tbe 
writ  of  Iiabeas  corpus. 
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defcnchmt^:  for  the  former,  he  has  a  proper  remedy  by  action;  and  for 
the  latter,  if  not  paid,  the  defendant  may  be  remanded  ^. 

It  was  formerly  usual  for  the  defendant  in  an  inferior  court  to  sue  out  When  formerly 
a  writ  of  certiorari  or  habeas  corpus,  and  keep  it  in  his  pocket,  without  '" 
producing  it,  till  issue  was  joined,  the  jury  sworn,  and  the  plaintiff  had 
given  his  evidence;  by  which  means  the  plaintiff  was  not  only  put  to 
considerable  expense,  but  the  defendant,  knowing  before-hand  what  proofs 
he  could  produce,  had  an  opportunity  of  opposing  them  by  false  wit- 
.nesses  ^     To  remedy  this  mischief,  it  was  enacted  by  the  statute  43  Eliz.  Must  be  dc- 
c  5.  that  *'  no  writ  of  habeas  corpus,  or  other  writ,  to  remove  any  cause  jj^^^^nu*'^ 
''  depending  in  an  inferior*  court  having  jurisdiction  thereof,  shall  be  rc- 
**  ceived  or  allowed  by  the  judges  or  officers  of  such  court,  but  they  may 
''  proceed  therein  as  if  no  such  writ  were  sued  forth  or  delivered,  except 
**  the  said  writ  be  delivered  to  such  judges  or  officers,  before  the  jury  have 
''  appeared,  and  one  of  them  is  sworn."    And  still  further  to  avoid  vexa-  Before  issue,  or 
tious  delays,  by  the  removal  of  causes  out  of  inferior  courts,  it  was  enacted        urrer,joi 
by  the  statute  21  Jac.  I.  c.  23.  §  2.  that  "  no  writ  of  habeas  corpus,  cer- 
iiorari,  or  other  writ,  except  writs  of  error  or  attaint,  to  stay  or  remove 
any  cause  depending  in  an  inferior  court  of  record,  having  jurisdiction 
*'  thereoi,  where  the  same  arises  within  its  jurisdiction,  shall  be  received 
'^  or  allowed  by  the  judges  or  officers  of  such  couit,  but  they  may  proceed 
"  therein,  &c.  except  the  said  writ  be  delivered  to  such  judges  or  officers, 
*'  before  issue  or  demurrer  joined  in  the  said  cause ;  so  as  the  same  be  not 
**  joined  within  six  weeks  next  after  the  arrest,  or  appearance  of  the  de- 
^'  fendant."    This  statute  is  confined  to  inferior  courts  of  record;  and 
does  not  extend  to  the  case  of  an  interlocutory  judgment :  therefore,  the 
practice  in  that  case  is  to  allow  the  habeas  corpus  or  certiorari,  in  like 
manner  as  upon  the  43  Eliz.,  provided  it  be  delivered  at  any  time  before 
the  jury  are  sworn  ** ;  which  is  also  the  practice,  where  issue  is  joined 
within  nx  weeks  next  after  the  defendant's  arrest  or  appearance. 

By  the  statute  21  Jac.  1.  c.  23  '.  it  is  further  provided,  that ''  if  in  any  Not  allowed,  in 
causd,  not  concerning  freehold  or  inheritance,  or  title  of  land,  lease  or  j^  poil^diT 
rent,  commenced  or  depending  in  any  such  inferior  court  of  record,  it 
shall  appear  or  be  laid  in  the  declaration,  that  the  debt  damages  or  things 
demanded  do  not  amount  to  or  exceed  the  sum  oijive  pounds,  then  such 
''  cause  shall  not  be  stayed  or  removed  by  any  writ  or  writs  whatsoever, 
"  other  than  writs  of  error  or  attaint :  And  if  any  writ  or  writs  shall  be 
"  granted  or  sued  forth  contrary  to  the  intent  and  meaning  of  this  act, 
"  the  judges  of  the  inferior  court  may  disallow  and  refuse  the  same,  and 
**  proceed  as  if  no  such  writ  had  been  granted  or  sued  forth :  provided 

•  8  Sir.  814.    2  Bur.  1152.  and  see  Pr.      because  the  jury  were  sworn  to  speak  the 
B«g.  219.  1  H.  Blac.  105.  truth,  and  the  intent  of  the  certiorari  in  such 

^  1  Str.  SOS.  2  Str.  1262.  case  was  not  to  stop  the  trial     Gilb.  Exec. 

*  See  the  preamble  to  the  statute  43  Eliz.       144. 

C.&   But  if  the  ccHibmn  had  been  deliTered  *2  Bur.  769.   but  see  Pr.  Reg.  217. 

after  the  jury  were  charged  with  the  evi-  Barnes,  221.  S.  C.  c<nUra, 
dence^  the  inferior  court  might  have  pro-  *^  §  4. 

ccoflcd  to  take  the  Yetdjct,  and  then  certified ; 
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^'  tbere  be  an  utter  barrister  of  three  years  standing  at  the  b&r  of  one  of 
*'  the  four  inns  of  court,  steward  or  under-steward,  town-clerk,  judge  or 
recorder  of  such  inferior  court,  or  assistant  to  the  judge  or  judges  of  the 
same,  who  is  not  an  utter  barrister  of  that  standing,  there  present,  and 
not  of  counsel  in  any  action  or  suit  there  depending  *."  If  this  proriso 
be  not  complied  with,  the  cause  may  be  removed  at  any  time  ^ :  and  the 
court  will  not  grant  a  procedendo,  where  the  judge  is  a  barrister^  if  be  be 
not  present  at  the  trial  ^. 

Soon  after  the  making  of  this  statute,  a  method  was  (^ntrived  of  re- 
moving causes  for  sums  not  excccding^ve  pounds,  by  setting  up  an  action 
for  a  fictitious  demand  to  a  larger  amount ;  and  then,  upon  suing  out  a 
habeas  corpus,  all  the  causes  were  removed  together  ^.     To  defeat  this 

« 

contrivance,  it  was  enacted  by  a  subsequent  statute  ^  that  "  the  judges  of 
such  inferior  courts  as  are  described  in  the  statute  of  James,  may  pro- 
ceed in  such  causes  as  are  therein  specified,  which  appear  or  are  laid 
not  to  exceed  the  sum  oi  Jive  pounds,  although  there  may  be  other  ac- 
tions against  the  defendant,  wherein  the  plaintiff 's  demands  may  exceed 
the  sum  of  five  pounds."    And  lastly,  by  the  statute  19  Geo.  III.  c.  70- 
§  6.  which  takes  away  the  arrest  under  ten  pounds  in  inferior  courts,  it  is 
provided,  that  '^  no  cause,  where  the  cause  of  action  shall  not  amount  to 
"  the  sum  of  ten  pounds  or  upwards,"  (since  extended  to  ttoenty  ponnds,  by 
the  statute  7  &  8  Geo.  IV.  c.  71*  §  6.)  ''  shall  be  removed  or  removeaUe 
*^  into  any  superior  court,  by  writ  of  habeas  corpus  or  otherwise,  unless 
*^  the  defendant  shall  enter  into  a  recognizance  to  the  plaintiff,  in  the  in- 
'^  ferior  court,  with  two  sufficient  sureties,  in  double  the  sum  due,  for  the 
*'  payment  of  the  debt  and  costs,  in  case  judgment  shall  pass  against 
*'  him  ^"      This  statute  is  not  confined  to  actions  of  debt,  or  for  the  re- 
covery of  liquidated  damages ;  but  extends  to  all  actions  brought  for  the 
recovery  of  debts  or  damages,  under  an  arrestable  sum :  and  therefor^ 
where  an  action  was  brought  in  an  inferior  court  for  defamation,  and  the 
defendant,  after  entering  a  common  appearance,  and  suffering  judgment 
by  de&ult,  removed  the  proceedings  by  certiorari  into  the  King's  Bench, 
without  entering  into  any  recognizance ;  the  court  held,  that  the  case  was 
within  the  statute,  and  awarded  a  procedendo,  for  the  defendant's  defiuilt 
in  not  entering  into  the  recognizance  thereby  required,  the  damages  being 
laid  under  an  arrestable  sum  s.     But  where  an  action  was  brought  in  an 
inferior  court  for  8/.  1  Ts.  3d,  and  the  damages  were  laid  in  the  dedaratioa 
at  20/.  and  the  defendant,  after  interlocutory  judgment  signed  against  him, 
removed  the  cause  into  the  King's  Bench  by  habeas  corpus  cum  cami, 
without  entering  into  the  recognizance  required  by  the  statute  19  Geo.  Ill* 
c.  70.  §  6.  the  court  refused  to  award  a  procedendo  K    A  similar  recogni- 
zance is  required,  on  the  removal  of  causes  from  any  court  of  inferior  jum- 


•§6. 

^  Cro.  Car.  79.  S  Mod.  86. 

'  1  Bur.  514. 

•*  Palm.  403. 

•  12  Geo.  I.  c.  89.  §  3. 


'  For  the  form  of  a  scire  JhdoM,  on  t  r^ 
cognizance  of  bail  on  this  atatutet  tee  A^ 
pend.  Chap.  XLIII.  §  16. 

«  4  Dowl  &  RyL  S50. 

^/(/.S6&  8Bvii.&Cns.80S.&C 


VROH  INFERIOR   COURTS. 


407 


iSBcUon^  into  the  court  of  Common  Pleas  at  Lancaster,  where  the  cause  of  C.  P.  at  Xoti- 
tfection  does  not  amount  to  the  sum  of  10/.  or  upwards,  by  the  statute  34  *^*^^' 
Creo.  III.  c.  58.  §  2.     And  tno  days  notice  exclusive  must  be  given  of  Notice  of  bail, 
the  bail^  in  the  court  below^  in  order  that  the  plaintiff  may  have  an  oppor-  *°  ^^^      '^* 
tunity  of  inquiring  into  their  sufficiency  *. 

On  a  certiorari,  the  record  itself  is  returned,  in  the  condition  in  which  When  record  is 
it  was  when  the  writ  came  to  the  court  below  ^ :  And  this  writ  removes  all  l^ari  or  ha^M 
things  done  in  that  court,  between  the  teste  and  return  of  it  *^.     But  upon  cof7na,  and  when 
a  habeas  corpus,  the  record  itself  is  never  removed,  as  it  is  upon  a  cer* 
iiorari,  but  remains  below ;  and  the  return  is  only  an  account  or  history 
of  the  proceedings,  stated  and  sent  up  to  the  superior  court,  to  enable 
them  to  judge  and  determine  the  matter  there  ^.     It  is  not  deemed  a  suffi-  What  is  not  a 
cient  return  to  a  habeas  corpus,  that  before  the  coming  of  the  writ,  the  ^°°  return. 
party  was  bailed ;  for  he  is  still  in  custody  in  contemplation  of  law  ® :  And  Writ,  when  dis- 
when  the  writ  is  disallowed  by  the  inferior  court,  for  any  of  the  causes  be-  Jeturoei  "*^ 
fore  mentioned  ^,  it  must  stiU  be  returned  to  the  superior  court,  with  the 
special  matter  <. 

On  the  return  of  the  certiorari  or  habeas  corpus,  if  the  defendant  be  in  Bail  on  cenia-^ 
actual  custody  on  mesne  process,  the  court  will  not  discharge  him,  ^2l„^'^^ 
until  bail  be  put  in  and  perfected  above  ^ ;  and  therefore  in  such  case,  the 
usual  way  of  gaining  the  defendant  his  liberty,  is  to  put  in  and  perfect 
bail  below,  before  the  writ  is  brought  ^  When  the  defendant  is  not  in 
actual  custody,  at  the  return  of  the  certiorari  or  habeas  corpus,  he  must 
put  in  bail,  if  called  upon,  in  the  court  above  ;  which  bail  is  either  cotn^ 
man  or  special,  as  in  the  court  below. 

Before  the  statute  12  Geo.  I.  c.  29.  every  defendant,  not  being  an  exc«  Special  boil, 
cutor  or  administrator,  must  have  put  in  special  bail  upon  a  certiorari  or  ^j^irhen^'^ 
habeas  corpus,  in  all  actions  whatsoever,  except  actions  for  words,  and 
trifling  assaults,  unless  a  judge  had  otherwise  ordered  ^.  By  that  statute, 
**  no  person  shall  be  holden  to  special  bail,  upon  process  issuing  out  of  an 
**  inferior  court,  where  the  cause  of  action  shall  not  amount  to  the  sum  of 
forty  shillings  or  upwards."  And,  by  a  subsequent  statute ',  ''  no  per- 
son shall  be  arrested,  or  holden  to  special  bail,  upon  such  process. 


*t 


4f 


»  Imp.  K.  B.  10  Ed.  660.  Imp.  C.  P.  7 
Ed.  699. 

^  Gilb.  Exec.  lU.  200.  Gilb.  RepL  117. 
&  P.  1  Salk.  352.  6  Mod.  177.  S.  C.  2  Ld. 
Bqrm.  1102.  2  Atk.  317.  4  Bam.  &  Crcs. 
401.  6  Dowl.  &  RyL  497.  S.  C.  For  the 
forms  of  returns  of  proceecUngs  in  a  borough 
court,  see  Append.  Chap.  XVI.  §  2.;  in  ibe 
Mirer's  court  of  London,  by  foreign  at- 
Ucfameat,  ic/.  §  4 ;  and  in  the  Great  Sessions, 
id.i  15. 

*  1  Sdk.  149.  2  Ld.  Raym.  838.  S.  C. 

^  1  Sdk.  352.  6  Mod.  177.  S.  C.  Skin. 
244.  And  for  the  (brm  of  a  return  that  the 
Meodant  was  taken,  &c  on  a  plaint  leTied 


in  the  sherifTs  court  of  London,  see  Append. 
Chap.  XVI.  §  17. 

*  Salmon  j-  Slade,  II.  25  &  26  Car,  II. 
cited  in  2  Cronip.  3  Ed.  402. 

f  Ante,  405,  0. 

B  1  Mod.  195.  3  Mod.  85.  Garth.  59.  2 
Crump.  3  Ed.  402. 

»»  R.  M.  1654.  §  7.  R.  H.  2  Jac.  II.  (a). 
K.  B.  R-  M.  1654.  §  10.  C.  P. 

i  New  Guide,  K.  B.  244. 

k  R.  M.  1654.  §  9.  R.  H.  2  &  3  Jac,  II. 
K.  B.  R.  M.  1649.  reg.  2.  R.  M.  1654.  $ 
12.  C.  P.  1  Salk.  98.  102. 

1  19  Geo.  III.  c.  70.  §  I. 
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<'  where  the  cause  of  action  shall  not  amount  to  the  sum  of  ten  pounds  or 
"  upwards."  This  provision  has  been  since  extended,  bj  the  statnte  7  & 
8  Greo.  IV.  c.  71*  $  ^-  to  '^  all  actions  in  inferior  courts,  where  the  cause 
"  of  action  shall  not  amount  to  twenty  pounds,  exdusive  of  any  costs, 
charges  and  expenses,  that  may  have  been  incurred,  reoorered,  or  be* 
come  chargeable,  in  or  about  the  suing  for  or  recovering  the  same,  or 
'^  any  part  thereof :  "  Therefore,  at  this  day,  unless  there  be  a  came  of  ac- 
tion to  that  amount,  the  defendant  need  not  put  in  special  bail,  upon  a 
certiorari  or  habeas  corpus,  in  the  court  above :  thou^,  if  it  be  under 
that  amount,  he  must  enter  into  a  recognizance  with  two  snreties  to  ^ 
plaintiff  in  the  court  belofv,  pursuant  to  the  statute  19  GteiK  III. 
c.  70.  §6*,  On  a  recognizance  to  render  in  an  inferior  oonrt^  if  the 
proceedings  are  removed  into  the  King's  Bench  by  writ  of  errar,  a 
render  in  that  court  has  been  deemed  a  good  performance  of  the  con- 
dition *». 

At  the  return  of  the  writ  of  certiorari  ^,  or  habeas  corpus,  the  plaintiff 
should  obtain  a  rule  or  order  from  a  judge,  for  a  procedendo,  unless  the  de-> 
fendant  put  in  bail  within  four  days  after  notice  of  the  rule,  if  in  term; 
or,  in  vacation,  within  six  days  after  notice  thereof**.  But  it  is  a  rule  in 
the  King's  Bench,  that  *'  no  bail  shall  be  put  in  upon  any  writ  of  hidteas 
corpus,  before  the  writ  is  returned;  and  that  such  bail  shall  not  be 
taken  by  any  justice  of  this  court,  unless  that  writ,  with  the  retan 
^'  thereof,  shall  be  offered  before  the  said  justice  to  be  filed,  at  the  time  of 
"  putting  it  in  ^."  If  a  defendant  be  arrested  by  process  of  the  Bongs 
Bench,  and  removed  by  habeas  corpus  to  the  Common  Pleas,  he  may  pot 
in  and  justify  bail  in  either  court^ . 

The  bail  upon  a  habeas  corpus  are  taken  on  a  bail^iece,  which  is  so- 
nexed  to  the  writ  and  return,  setting  forth,  in  the  King's. Bench,  that  the 
defendant  is  delivered  to  bail  upon  a  habeas  corpus,  at  the  snit  of  tk 
plaintiff  or  plaintiffs  in  the  plaint «  ;  in  which  respect  it  difiers  fmm  the 
bail-piece  upon  a  cepi  corpus :  In  the  Common  Pleas,  the  bail-pieoe  con* 
tains  a  short  statement  or  abstract  of  the  habeas  corpus,  with  the  names 
and  additions  of  the  bail,  and  the  sum  sworn  to ;  and  in  that  court,  it  is 
filled  up  by  the  clerk  of  the  dockets,  who  attends  one  of  the  judges  to  pot 
in  the  bail,  and  to  render  the  principal,  if  necessary  **.  When  comaoB 
bail  are  sufficient,  the  bail-piece  ^  should  be  filled  up,  annexed  to  the  habtaf 
corpus  and  return,  and  filed  by  the  defendant's  attorney  at  a  judge's 
chambers,  within  the  time  allowed  by  the  rule  ^ ;  and  notice '  thereof  gtren 
Special  \m\,  be-    to  the  plaintiff's  attorney.  When  special  bail  are  required,  they  may  be  pot 
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BuUpiece,  in 
K.B. 


In  C.  P, 


When  common 
bail  sufficient. 


•  JnU,  406. 
»»  1  Str.  49. 

•  1  Lil.  P.  R.  252. 

<  R.  H.  10  W.  III.  (a).  K.  B.  and  sec 
R.  M.  1654.  §  8.  K.  B.  R.M.  1640.  reg.  2. 
R.  M.  1654.  §  11, 12,  R.H.  IS  &  14  Qtr. 
II.  C.  P.  Append.  Chap.  XVI.  §  19. 

•  R.  H,  10  W.  lU.  and  sec  R.  M.  1651. 


R.  E.  29  Car.  11.  K.  B. 

'  1  Bos.&Pul.SlK  jhUe,U^SS6. 

>  R.  T.  8  W.  IIL  nig.  8.  $  1.  K.  &  o^ 
see  Append.  Chap.  XVI.  5  28,  &G. 

<"  Imp.  a  P.  7  Ed.  700.  706. 

i  Append.  Chap.  XVL  $  80»  2L 

^  New  Guides  K.  B.  850;  61. 

1  Append.  Ch^  XVL  S  92. 
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in  at  any  time  pending  the  rule,  before  a  judge  in  town,  commissioner  in  fore  whom  put 
the  country,  or  judge  of  assize  in  his  circuit* :  and  they  are  either  a6«o-  *°* 
btUyCit  de  bene  esse,  as  upon  a  cepi  corpus  K     The  recognisance  of  bail,  in  Recognizance 
the  King's  Bench,  is  general,  that  if  the  defendant  be  condemned  at  the  ^>  "*  ^  ^- 
suit  of  the  plaintiff  (or  plaintiffs)  tn  the  plaisU,  he  shall  satisfy  the  costs 
and  condemnation,  or  render  himself  to  the  /custody  of  the  mazvhal  <^  but.  In  C.  P. 
in  the  Common  Pleas,  it  is  taken  in  a  penalty  or  sum  certain,  being  douUe 
the  amount  of  the  sum  sworn  to,  upon  condition  that  the  defendant  do  ap- 
pear to  a  new  original,  to  be  filed  within  two  terms ;  and  that  if  he  be 
condemned  in  the  action,  he  shall  pay  the  condemnation  money,  or  render 
himself  a  prisoner  to  the  Fleet '  :  and  in  that  court,  on  a  removal  by  ha^ 
teas  corpus,  the  original  should  it  seems  be  shewn,  upon  tendering  the  de- 
claration, if  insisted  on ;  and  agree  in  the  nature  of  the  action,  the  sum  in 
demand,  and  the  county,  otherwise  the  bail  are  not  liable  ®. 

When  special  bail  are  put  in  upon  a  habeas  corpus,  notice  thereof  should  Notice  of,  and 
be  given  in  writing,  before  tdie  expiration  of  the  rule,  to  the  plaintiff's  ^^"^^^"  ^^' 
attorney  ';  who  is  allowed  twenty  eight  days  in  the  King's  Bench,  or  in 
the  Common  Pleas  twenty  days  s,  after  they  are  put  in,  to  except  to  them : 
and  if  he  do  not  except  to  them  for  insufficiency  within  that  time,  the  bail- 
piece  should  be  filed  by  the  defendant's  attorney,  within  four  days  after  \ 
If  the  bail  in  an  inferior  court  offer  to  become  bail  in  the  action  in  the 
King's  Bendi,  the  plaintiff  is  in  general  compellable  to  take  them ;  be- 
caosehe  might,  but  did  not  except  to  them  below :  But  it  is  otherwise,  when 
a  cause  comes  hither  out  of  London  ;  for  the  sufficiency  of  the  bail  there 
is  at  the  peril  of  the  clerk^  and  he  is  responsible  to  the  plaintiff;  so 
that  the  plaintiff  had  not  the  liberty  of  excepting  to  them  ;  and  the  clerk 
is  not  responsible,  if  they  be  deficient  in  this  court,  though  he  was  in  Lon^ 
donK 

If  the  plaintiff  be  dissatisfied  with  the  bail  put  in  by  the  defendant,  he  Rule  for  bett^ 
ahould  obtain  a  rule  or  order  from  a  judge,  for  better  bail,  which  will  en-  ^^j,^**''"***^ 
title  him  to  a  procedendo,  unless  they  are  perfected  mfoar  days  after  ser- 
vice of  the  rule  ^ :  and  thereupon  the  same  or  different  bail  must  justify^ 
^as  in  other  cases,)  within  the^bttr  days,  if  the  rule  be  served  in  term ; 
but  if  served  in  vacation,  it  is  sufficient  for  the  defendant  to  give  notice, 
within  the  time  allowed  by  the  rule,  of  an  intended  justification  on  the 
first  day  of  the  ensuing  term'.     The  court  of  King's  Bench,  we  have  Misnomer m no- 
seen  "»,  will  not  give  time  to  correct  a  misnomer  in  the  notice  of  justifioa-  ^^  °  ''"*''^*^ 
lion  of  bail ;  and  it  is  a  rule  in  that  court,  not  to  allow  time  for  justifying  Further  time  to 

•  R.  T.  8  W.  IIL  reg.  S.  §  1.  K.  B.  «>  R,  M.  1664.  §  8.    R  M.  16  Car.  II. 

<>R.M.165i.§7,8.  K.B.  R.M.  1654.  and  note  (6).  1  Sa]k.98.K.B.  RM.16d4. 

S  lU  R.  H.  18  &  U  Car.  IL  C.  P.  Ante,  §  11.  R.  H.  IS  &  14  Cbr.  IL  C  P. 

S68.  *  1  Salk.  97. 

"^  Append.  Cbsp.  XVL  §  25.  ^  R.  M.  16  Car.  IL  (c).  K.  B.   Append. 

</<i§S6.  Chap.  XVL$2a 

•R.VU  1654.  $  18.  a  P.  *  New  Guide,  K.B.  949.  and  see  Append. 

f  Append.  Ch^K  XVL  §  27.  Chap.  XVL  §  29. 

■  R.  M.  1654.  §  11.  R  H.  IS  &  14  Oir.  »  JrUe,  266. 
ILCP. 
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juttify,  when  aU   baQ  oil  a  hdbeas  corpus,  on  account  of  the  delay  S  except  in  cadft  of  nil« 
'^'^^  avoidable  accident,  such  as  the  unexpected  illness  of  the  bail  ^.     Where 

the  rule  for  better  bail  was  served  on  the  14th  of  January,  and  the  boil 

did  not  justify  until  the  19th,  the  court  held,  that  the  plaintiff 's  proce^ 

Render,  what      dendo  was  r^iilar  ^ :  But  where  the  rule  expired  in  vacation,  a  render  on 

^,4^!'"         ^®  ^^^  ^7  ^^  ^^^  ensuing  term,   sedente  curid,  was  deemed  good; 

though  notice  was  not  given  till  afterwards  on  the  same  day^  and  after  a 
writ  of  procedendo  had  issued  to  an  inferior  court,  where  the  cause  origin 
nated^'. 
How  fiur  bail  ar«       The  bail  upon  a  habeas  corpus  are  liable  to  all  the  actions  mentioned  in 

the  return  of  it,  wherein  the  plaintiff  or  plaintiffs  shall  declare  within  two 
terms  ^    But  this  must  be  understood  of  the  ball  upon  a  habeas  corpus 
before  declaration ;  for  it  is  said,  that  if  the  plaintiff  have  declared  before 
the  habeas  corpus  delivered,  in  one  action  which  requires  special  bail,  and 
in  another  wherein  common  bail  is  sufficient,  the  bail  shall  be  special  only 
as  to  that  action  which  requires  special  bail,  and  common  to  the  other '. 
On  a  removal  after  declaration,  special  bail  are  liable,  though  the  plaintiff 
declare  in  a  different  kind  of  action  in  the  court  above,  so  as  it  be  for  the 
VHiea  not  db-     aame  cause  >.    And  where  one  of  the  Yeomen  of  the  King's  guard  had 
leiidui?s  priyi-    ^^^^^  arrested,  without  leave  firom  the  Lord  Chamberlain,  by  process  issn- 
%^  ing  out  of  the  Palace  court ;  and  that  court  had  refused  to  discharge  him 

out  of  custody,  on  filing  common  bail ;  and,  bail  above  having  been  pat 

in  and  perfected  in  that  court,  the  defendant,  after  interlocutory  judgment 

signed,  removed  the  cause  into  the  King's  Bench  by  habeas  corpus,  and 

put  in  and  perfected  bail ;  the  court,  under  these  drcumstanoes,  refused 

to  order  an  exoneretur  to  be  entered  on  the  bail-piece  ^. 

Procedendo^  If  bail  be  not  put  in  and  perfected  in  due  time,  a  procedendo  may  be 

it  lie%  and  when  awarded ' :  which  is  a  judicial  writ,  directed  to  the  judges  of  the  inferior 

^^  court,  commanding  them  to  proceed  in  the  cause  \  notwithstanding  the  writ 

before  delivered  to  them.  The  procedendo  removes  the  suspension  created 
by  the  certiorari,  or  habeas  corpus^ :  and  this  writ  may  also  be  awarded 
where  it  appears  upon  the  return  of  the  habeas  corpus,  that  the  court  above 
cannot  administer  the  same  justice  to  the  parties  as  the  court  behw  /  as  in 
the  cases  before  mentioned  ™,  where  an  action  is  brought  in  Ijmdom,  for 
calling  a  woman  whore;  or  upon  a  custom  or  bye-law,  which  is  only 
suable  in  the  inferior  court.  So,  where  a  habeas  corpus  was  brought  after 
interlocutory  and  before  final  judgment  in  an  inferior  court,  and  the  de- 
fendant died  before  the  return  of  it,  a  procedendo  was  awarded :  becaofl^ 
by  the  8  &  9  W.  III.  c  11.  ^  6.  the  plaintiff  may  have  a.  scire  facias 

*  1  Chit  Rep.  76.  (a).  Jnte,  273.  »  1  Banu  &  Cres.  1S9.     2  DowL  &  BjL 
^  2  Chit  Rep.  107.    9  DowL  &  Ryt  6.      250.  S.  C.    And  see  further,  as  to  tail  oe 

Jtnte,  273.  the  removal  of  causes  from  inferior  ooait% 

^  1  Chit  Rep.  ISO.  Petersd.  Part  I.  Chap.  XVIL 

'  6  East,  533.  and  sae  16  East,  387.  >  R.  M.  1654.  §  8.  K.  B.   R.M.1654.$ 

*  R.  H.2  Jac,  IL  (a).  K.  B.  11.  R.  H.  13  &  14  Car.  U.  C  P. 

'  Serie  r,  Newion,  H.  86  &  26  Cbr.  IL  8  ^  Append.  Chap.  XVI.  §  31^  8, 3. 
Cromp.  3  Ed.  409.  i  1  Salk.  352.  6  Mod.  177.  S.C» 
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against  the  execoton,  and  proceed  to  judgment,  which  he  cannot  have  in 
another  court ;  and  by  this  means  he  would  be  deprivedof  the  effect  of  his 
judgment^  which  would  be  unreasonable*.  So,  where  an  action  was 
brought  in  the  sheriff's  court  of  London,  against  two  partners,  and  one  of 
them  brought  a  habeas  corpus,  and  put  in  bail  for  himself  only,  a  proce^ 
dendo  was  granted :  for  otherwise  the  plaintiff  would  have  been  disabled  » 
frtnn.  going  on  in  either  court  ^.  And  a  procedendo  was  awarded  in  an  ac« 
tion  brought  in  the  Palace  court,  on  a  bail  bond  given  to  the  officer,  on 
process  issuing  out  of  that  court :  for,  by  the  statute  4  Anne,  c.  16.  §  20. 
the  action  on  the  bail  bond  ought  to  be  brought  in  the  same  court  where 
the  original  action  was  commenced,  in  order  that  the  court  may  give  such 
relief,  in  a  summary  way,  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail  upon  the  bond,  as  is  agreeable  to  justice  ^  But  the 
plaintiff  in  an  inferior  court,  hmn,  which  a  cause  is  removed  by  habeas 
corpus,  is  not  entitled  to  a  procedendo,  afUr  render  of  the  defendant,  and 
notice  of  such  render ;  although  the  render  be  made  after  the  day  on  which 
the  rule  for  better  bail  expires  ^.  And  a  procedendo  cannot  issue  after  ser- 
vice of  the  rule  for  the  aUowance  of  bail,  on  the  ground  that  the  plaintiff 
was  called  by  a  wrong  name  in  the  notice  of  bail ;  but  the  rule  for  the 
allowance  should  be  first  set  aside  *. 

In  causes  removed  from  the  Mayor's  court  of  London,  the  court  above  Ditcttiiiiig  ▼•» 
will  allow  the  validity  of  the  custom  or  bye-law,  upon  which  the  action  is  g,  ^  ]^^^  on 


founded,  to  be  discussed  in  a  summary  way,  upon  the  return  of  the  ccT"  '•*«|™  ^1_a^>-- 

horart  m  habeas  corpus,  and  before  it  is  filed  ' :  but  where  an  action  was  c^rput, 

brought  in  that  court,  and  the  defendant,  who  was  an  attorney  of  the 

King's  Bench,  sued  out  a  writ  of  privily,  a  procedendo  was  awarded^ 

without  prejudice  to  the  defendant's  pleading  his  privily  in  the  court 

below  f.    So,  where  a  cause  was  removed  fimn  the  Mayor's  court  of  Lon* 

don  by  habeas  corpus,  to  which  a  return  was  made,  statinga  custom  under 

which  the  defendant  was  sued  and  arrested,  error  being  suggested  in  the 

proceedings  below>  the  court  above  would  not  stay  the  procedendo  merely 

on  that  ground ;  but  said,  they  would  leave  the  defendant  to  his  writ  of 

error  *».     But,  except  in  causes  removed  from  London,  the  court  above  will 

not  enter  into  the  validity  of  a  custom  or  bye-law  in  a  summary  way,  on 

the  return  of  the  certiorari  or  habeas  corpus  ;  but  put  the  parties  to  de« 

dare  upon  it  in  that  court,  and  demur  K 

If  a  record  be  filed  in  the  King's  Bench,  upon  a  certiorari,  it  can  never  Rentndiiig  le. 
be  sent  back  or  remanded,  either  in  the  term  in  which  it  is  filed,  or  any  JJ^         * 
other ;  and  that  is  plain  by  the  act  of  6  Hen.  VIII.  c.  6.  which  enables 
this  court  to  remand  it  in  case  of  felony,  which  otherwise  they  could  not 
have  done  ^ :  and  therefore  the  procedendo  must  be  moved  for  on  the  re* 

*  1  SdDc  MS.  '  1  Ld.  Raym.  581. 

*  1  Str.  527,  «  Say.  Rep.  156,  7. 

'  8  Durnfl  &  East,  152.  ^  6  Durnt  &  East,  760.  and  lee  2  Bof.  & 

'  16  Eaat,  987.    4  Barn.  &  Aid.  5S5.      PuL  93. 

4ia  >2Bur.  775.  8Ken.469.&C. 

*  1  Out  B^675.  ^  1  SaBb  858.  6 Mod.  177. 8.  C.  aadtee 
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lurn  of  the  certiorari,  and  before  it  is  filed :  Bat  upon  a  habeas  corpus  it 
is  otherwise;  for  the  very  record  below  is  not  retomed  thoeon,  and 
therefore  cannot  be  filed :  consequently  a  procedendo  maj  be  granted  on 
-this  writ,  after  the  return  is  filed;  because  it  will  not  sendofut  any  reomtl 
.filed  in  this  court,  but  only  takes  off  the  suspension  created  by  the  habeas 
corpu^^.  After  the  cause  has  been  once  remanded,  by  writ  of  proceddu2o, 
.it  cannot  be  again  removed,  or  stayed  by  any  Vrit  bcsfore  judgment  ^ : 
And  if,  after  a  procedendo  to  carry  a  cause  back  to  an  inferior  court,  the 
plaintiff  recover,  and  then  sue  out  a  scire  facias  against  the  bail  below, 
and  they  remove  the  proceedings  against  them  into  the  King's  Bench  bj 
habeas  corpus,  this  court  will  award  a  procedendo  in  the  suit  against  the 
bail^ 

A  certiorari,  as  we  have  already  seen  ^,  removes  the  record  in  a  ciTil 
cause  from  the  inferior  court ;  but  though  the  record  be  brought  up  on 
this  ^vrit,  into  the  court  above,  yet  they  do  not  take  up  the  cause  where 
the  record  leaves  off,  but  b^n  the  whole  proceedings  de  novo  ;  fm  there 
is  no  continuance  from  the  inferior  to  the  superior  court,  and  therefixe 
they  cannot  proceed  on  that  record  which  was  below :  and  though  a  cer- 
iiorari  removes  the  record  in  the  condition  in  which  it  was  at  the  time  of 
the  service  of  the  writ,  and  thereby  transfers  the  same  into  the  supcnor 
court,  yet  it  cannot  make  the  roll  of  the  inferior  court  a  record  of  the  su- 
perior one,  but  only  brings  up  the  record  from  the  inferior  to  the  superior 
court®;   and  nothing  is  recorded  here  but  the  original':     Therefore, 
where  the  proceedings  in  an  inferior  court  of  record  were  removed  bycer- 
tiorari  into  the  Common  Pleas,  and  the  question  was,  whether  the  plaintiff 
should  declare  de  novo  ;  it  appearing  by  the  return,  that  the  parties  woe 
at  issue  in  the  court  below,  it  was  holden  that  the  plaintiff  must  deekic 
de  novo  ^,     On  the  removal  of  a  cause  from  an  inferior  court,  by  writ  of 
certiorari,  the  plaintiff  need  not  file  his  declaration,  until  the  end  of  the 
term  after  that  in  which  the  ^vrit  is  returnable^.     And,  on  a  ceriiorarior 
habeas  corpus,  the  plaintiff  may  declare  in  this  court,  as  he  pleases ;  and 
is  not  confined  to  the  same  species  of  action  as  he  declared  in  below'. 
When  a  defendant,  however,  removes  a  cause  firom  an  inferior  court  bj 
certiorari,  the  plaintiff  is  not  bound  to  follow  the  suit ;  and  the  defendant 
jcannot  sign  judgment  of  non-pros,  for  want  of  a  declaration  K 

On  a  ^habeas  corpus,  the  parties  have  no  day  in  court :  and,  as  the  iv- 
•cord  is  not  removed  upon  this  writ  from  the  inferior  court,  but  only  an 


Gilb.  Exec.  144^  5.  but  see  4  DowL  &  RyL 
850. 

■  1  Salk.S62.  6  Mod.  177.  S.  C.  and  see 
TSilb.  Exec  144^  5.  but  see  4  DowL  &  RyL 
850. 

t>  StaL  21  Jac.  I.  c.  28.  §  3. 

":  6  Durof.  &  East,  865. 

*  Ante,  407. 

•  GUb.  Exec.  144.  200.  F.  N.  B.  71.  C. 
^ilb.  Repl  1 17.  but  see  2  AUf.  817.  Btnics, 


421. 
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'  Barnes,  845.  and  see  6  DovL  &  R;L 
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account  or  history  of  thdr  proceedings^  the  plaintiff  mint  begin  de  novo^  ' 

and  deckre  against  the  defendant  as  in  custody  of  the  marshal '.  But  it 
is  otherwise  where  conusance  is  demanded  and  allowed ;  for  there  the  su- 
perior court  gives  a  day  to  the  parties  in  the  inferiw  one,  and  transfers 
the  roll  itself  into  that  court.  And  the  reason  of  the  difference  is,  that 
the  inferior  court  which  has  conusance,  being  taken  out  of  a  superior  one, 
the  judges  continue  the  cause  into  the  inferior  court,  as  into  a  court  erected 
by  the  king,  and  taken  out  of  the  ordinary  jurisdiction ;  and  therefore,  ^ 

the  proceedings  go  on  as  in  the  court  in  which  they  were  commenced : 
but  where  the  cause  is  taken  from  the  inferior  to  the  superior  court,  they* 
do  not  proceed  as  in  the  same  court ;  for  it  would  be  below  the  higher  ju- 
risdiction not  to  proceed  on  it  as  res  Integra,  or  to  suffer  any  continuance 
to  be  made  from  a  subordinate  power  to  theirs  ^. 

The  declaration  upon  a  habeas  corpus  must  be  delivered,  if  at  all,  before  Time  for  declar- 
the  end  of  the  second  term  after  putting  in  bail,  including  the  term  in  '°^' 
which  it  was  put  in  ^ :  If  the  plaintiff  do  not  declare  within  that  time,  the  Coniequence  of 
defendant's  attorney  is  not  bound  to  accept  a  declaration ;  though  the  plain-  °°  <wcJ«nng, 
tiff  cannot  be  non-prossed  for  want  of  it  <*.     And  if  a  cause  be  removed  by  Fkintiff  not 
the  defendant,  by  habeas  corpus,  out  of  an  inferior  court,  the  plaintiff  is  in^JJ^urt  SSra^ 
not  bound  to  declare  in  the  court  above,  if  he  has  taken  no  other  step     ^ 
than  compelling  the  defendant  to  put  in  and  justify  bail  there  «.     On  the '  Venue^ 


removal  of  a  cause  by  habeas  corpus,  out  of  the  courts  of  Canterbury,  f^^^  Caruer^ 
Southampton,  Hull,  Litchjield,  or  Poole,  which  are  counties  where  the  *«»yi  *«• 
judges  of  nisi  prius  seldom  come,  if  the  action  be  transitory,  the  venue 
inust  be  laid  in  the  county  of  Kent,  Southampton,  York,  Stafford,  or  Dor* 
set,  where  the  town  and  county  lies '.    And,  on  a  habeas  corpus  return-  Imparlance, 
able  in  Michaelmas  or  Easter  term,  if  the  declaration  be  delivered  before  i^^^ 
the  third  retuAi,  the  defendant  is  not  entitled  to  an  imparlance  8.     So, 
when  a  defendant  removes  the  cause  by  habeas  corpus  from  an  inferior 
court,  and  the  plaintiff  does  not  declare  until  the  next  term,  an  imparl- 
ance is  not  allowed ;  for  such  removals  being  in  general  considered  as 
dilatory,  it  would  only  be  adding  to  the  delay  if  an  imparlance  were 
granted  \ 

If  a  plaint  be  levied  in  an  inferior  court,  within  six  years  after  the  cause  Replication  to 
of  action  arose,  and  then  it  be  removed  into  the  King's  Bench  by  habeas  ^  limitations. 
corpus,  and  the  plaintiff  declare  here  de  novo,  and  the  defendant  plead 
the  statute  of  limitations,  the  plaintiff,  we  have  seen  ^   may  reply,  and 
shew  the  plaint  in  the  inferior  court,  and  that  will  be  sufficient  to  avoid 

^  1  Salk.  852.  6  Mod.  177.  S.  C.  and  see  4  Moore,  190.  r 

R.  M.  16  Car.  11.  (c).     Skin.  216.     2  Ld.  «>  R.  M.  16  Car,  II.  (c).  K.  B.  Cowp.  117. 

Raym.  1102,  S.    8  Atk.  817.     GUb.  RepU  1  Dumf.  &  East,  872. 
114.  1  Dumf.  &  East,  872.  «  8  Maule  &  Sel.  98. 

«»  Glfc;  Exec  144.  200.   F.  N.  B.  71.  C.  f  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654.  § 

.CKlb-Repk  117.  12.  C,  P. 

*  1  8tr.  681.     Barnes,  90.  but  see  Cro.  «  1  Mod.  1.  2  Salk.  615.  1  Wils.  1^4. 

Jac.  620.  by  wldcb  it  appears,  that  anciently  ^  6  Dumf.  &  Bast,  752.  but  see  2  Bos.  & 

tbe  plaintiff  bad  three  terms  te  declare^  alter  PuL  187. 
bail  put  in :  and  see  6  Durnf.  &  East,  752.  '  JniSf  27,  8. 
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the  statute.  And  it  is  a  rule,  that  upon  a  cause  removed  by  kaheat  corpus 
out  of  an  inferior  court,  having  jurisdiction  of  the  cause,  if  judgment  be 
given  for  the  plaintiff,  the  costs  below  are  to  be  considered,  and  cast  into 
the  judgment ;  if  for  the  defendant,  the  charges  of  putting  in  boil  *. 


Meuis  of  re- 
moTing  causes 
from  inferior 
eourtSi  not  of 
record. 


Ponemreplevuh 
what*  and  hom 
directed. 


Form  o^  when 
returnable  in 
KB. 


If  taken  out  hy 
plaintiff 


By  defendant. 


Beeordari  fadai 
loqudamt  what, 
and  how  direct* 
ed. 


Form  of. 


When  the  inferior  court  from  which  the  cause  is  to  be  removed  is  not 
of  record,  the  means  of  removing  it,  we  may  remember,  are  by  potus,  re- 
cordari  facias  loquelam,  or  accedas  ad  curiam.  These  writs  are  chieflj 
calculated  for  the  removal  of  actions  of  replevin  i&om  the  county  court,  or 
court  of  some  lord  authorized  to  grant  replevins ;  for  it  is  beneath  the 
dignity  of  a  superior  court  to  proceed  in  other  actions,  if  the  debt  or  da- 
mages appear  to  be  under  forit^  shillings ;  and  therefore,  in  such  case,  if 
the  cause  were  removed,  the  court  would  remand  it  by  procedendo,  A 
plaint  in  replevin  cannot,  we  have  seen  ^,  be  removed  from  a  county  coart 
in  Wales,  into  the  King's  Bench,  by  certiorari.  And  a  writ  of  accedas 
ad  curiam,  issued  to  a  court  of  requests,  which  proceeds  equitably,  may 
be  set  aside  on  motion  ^. 

If  a  replevin  be  sued  by  writ  out  of  Chancery,  then  if  the  plaintiff  or 
defendant  would  remove  the  cause  out  of  the  county  court,  into  the  King's 
Bench  ^  or  Common  Pleas,  he  ought  to  sue  out  a  writ  of  pone  ^;  whid 
is  an  original  writ,  issuing  out  of  Chancery,  directed  to  the  sheriff  of  the 
county  where  the  replevin  is  brought ;  and  when  returnable  in  the  King's 
Bench,  it  commands  the  sheriff  to  put  before  the  king,  on  a  general  re- 
turn day,  wheresoever,  &c  the  plea  which  is  in  his  county,  by  the  king's 
writ,  between  the  parties,  of  the  cattle  or  goods  taken  and  unjustly  de- 
tained, &c.     The  writ  of  pone,  if  taken  out  by  the  plaintiff  in  replevio, 
hath  a  clause  in  it,  commanding  the  sheriff  to  summon  the  defendant  to 
appear  in  the  court  above  at  the  return  day,  that  he  be  then  there,  to 
answer  the  plaintiff  thereupon  *.     If  the  replevin  be  removed  by  the  ie- 
fendant,  then  the  pone  commands  the  sheriff,  that  he  warn  the  plaintiff  to 
be  there,  to  prosecute  his  plaint  thereupon  against  the  defendant,  if  lie 
shall  think  proper ' :  and  by  this  means,  both  parties  have  a  day  in  the 
court  above  ^. 

When  the  plaint  is  in  the  county  court,  and  the  replevin  sued  tbcR 
fvithout  writ,  then  if  the  plaintiff  or  defendant  would  remove  it,  he  on^t 
to  sue  out  a  writ  of  recordari  facias  loquelam  ;  which  is  an  original  writ, 
issuing  out  of  Chancery  ^,  on  a  proper  prcecipe  ^  directed  to  the  sheriff  in 
whose  court  the  plaint  is  entered^,  commanding  him  that  in  his M 


*  R.  M.  1654.  S  22.  K.  B.  R.  M.  1654. 
5  25.  C.  P. 
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county,  he  cause  to  be  recorded  the  plaint  which  ia  in  the  same  ooon^r^ 

without  the  king's  writ ;  and  that  he  have  that  record  in  the  court  abovej^ 

on  a  general  return  day,  under  his  seal,  and  the  seals  of  four  lawful  knights 

of  his  county,  who  were  present  at  that  recording ;  and  that  he  prefix  the 

same  day  to  the  parties,  that  they  be  then  there,  to  proceed  in  the  action  K 

And  if  a  replevin  be  sued  by  plaint  in  the  court  of  any  lord,  other  than  Aecedat  ad 

in  the  county  court  before  the  sheriff,  then  the  recordari  has  a  clause  *^'''*""»  ®"" 

therein,  commanding  the  sheriff,  that  taking  with  him  four  discreet  and 

lawful  knights  of  his  county,  he  go  in  his  proper  person  to  the  court  of  the 

lord ;  and  in  that  full  court,  cause  to  be  recorded  the  plaint,  &c  ^ :  and 

from  this  clause  in  the  writ,  it  is  called  an  accedas  ad  curiam  ^,    On  this 

writ  the  sheriff  must  go  in  person  to  the  lord's  court,  and  take  with  him 

four  men  of  his  county ;  but  it  is  not  necessary  that  they  should  be 

knights  **.    When  a  sheriff,  or  his  deputy,  n^lects  to  enter  a  plaint  in 

repievin,  in  the  county  court,  for  damage  feasant,  the  court  of  King^s 

Bench  will  not  compel  him  to  do  so,  on  motion ;  but  the  only  remedy,  if 

any,  is  by  writ  of  mandamus  *. 

The  plaintiff  may  remove  the  plea  out  of  the  county  court,  either  by  pone,  Ctutei^yf  r«. 
or  recordari,  without  cause  shewn ;  for  it  is  in  his  own  delay :  but  the  ^^J^^ilmJ^L 
defendant  cannot  remove  it  without  cause  shewn ;  for  since  it  is  in  delay 
of  the  plaintiff,  a  just  cause  ought  to  appear  on  record  for  such  removal  ^. 
The  cause  of  removal  usually  assigned  is,  that  the  sheriff  or  his  clerk  is 
related  to  one  of  the  parties  ^ ;  and  the  sheriff  cannot  return  that  the  cause 
is  not  true.  But  if  either  the  plaintiff  or  defendant  remove  a  suit  out  of 
the  lord^s  court,  they  ought  to  shew  cause ;  because  they  should  not  oust 
the  lord  of  the  profits  of  his  jurisdiction,  without  apparent  reason  ^ :  And 
it  seems  that  such  causes  were  anciently  examined  before  the  writ  was 
granted,  as  in  Chancery  they  used  to  examine  the  cause  of  action,  before 
the  granting  of  <»iginal  writs ;  but  this  in  both  cases  is  now  n^lected, 
and  snch  writs  are  issued  as  a  matter  of  course  ^ 

The  writ  of  pone,  recordari,  or  accedas,  like  the  certiorari  or  habeas  Bflect  dponsf 
corpus,  when  delivered  to  the  sheriff  or  lord  to  whom  it  is  directed,  in- 
stantly suspends  his  power ;  so  that  if  he  afterwards  proceed,  he  is  liable 
to  an  attachment,  and  the  proceedings  are  void,  and  coram  nan  JudiceK 
And  it  has  been  adjudged,  that  the  officer  of  an  inferior  court  cannot  re-  OfBcer's  (en, 
fuse  paying  obedience  to  the  writ,  under  pretence  of  not  being  paid  his 
fees  ;  fior  he  is  obliged  to  obey  the  writ,  and  has  a  proper  remedy  for  such 
fees  as  are  due  to  him  \     On  the  receipt  of  the  writ  therefore,  it  should  Allowance^  and 
be  forthwith  allowed  and  returned,  under  the  peril  of  an  attachment.       *'"' 
The  return  to  the  pone  or  recordari.  Sec  should  be  made  and  filed  by  the 

*  F.  N.  B.  70.  B.   Append.  Cbap.  XLV.      70.  B.  and  lee  2  Moore^  648. 

$  35.  >  Append.  Chap.  XLV.  §  87. 

»  F.  N.  B.  70.  A.  Gilb.  RepL  112.  ^  F.  N.  B.  70.  A.  Gilb.  RepL  105. 

'  Append.  Cbap.  XLV.  $  47.  and  aee  S  >  Gilb.  RepL  105. 

^oa.  &  FuL  188.  (a).  ^p.  N.B.4.E. 

'  F.  K.  B.  10.  B.  12  Bur.  1151, 2.  Gilb.  Rej^  115.  Jnte, 

•  2  DowL &RyL  18.  404» 5. 
'  GUb.  RepL  108.  cites  F.  N.  B.  69.  M. 
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Proceedings  on 
jHme,  or  recor- 
darif  &c.  when 
brought  by 
plaintit£ 
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port  J  suing  it  <mt,  with  die  filacer  of  the  oooit  above,  in  iPfo  terms  after 
it  18  retnmable  * ;  or,  upon  the  filacer's  certificate,  the  corsitor  wiU  iasae 
a  procedendo  ^.  The  recordari  and  accedas  ad  curiam  should  be  returned 
under  the  sheriff's  seal,  and  the  seals  of  four  suitors  of  the  court :  Audit 
is  a  good  return  for  the  sheriff  to  say,  that  after  the  receipt  of  the  writ, 
and  before  the  return  thereof,  no  court  was  holden ;  and  also,  that  he  re- 
quired the  lord  to  hold  his  court,  and  he  would  not,  so  that  he  could  not 
execute  the  same ;  and  thereupon  the  justices  shall  award  a  dislringai, 
directed  unto  the  sheriff,  to  distrain  the  lord  to  hold  his  court ;  and  lieut 
alias  S  &c.  When  the  return  is  filed,  the  cause  it  seems  cannot  after- 
wards  be  remanded  ^ ;  unless  it  was  removed  from  a  court  of  ancient  de- 
mesne ^' 

If  the  pone  or  recordari,  Sec.  bear  date  before  the  plaint  entered  in  die 
county,  yet  the  cause  is  well  removed ;  because  both  are  the  king's  courts 'I 
But  if  the  cause  be  removed  out  of  the  court  of  any  other  lord,  by  a  writ 
which  bears  date  before  the  entry  of  the  plaint,  it  is  not  good  ^.    The 
reason  of  the  difference  is,  because  the  sheriff,  by  whom  the  county  is  held 
or  formed,  being  the  king's  immediate  deputy,  the  king  may  remove  the 
replevin  out  of  the  sheriff's  court  into  his  own,  without  shewing  cause ; 
and  therefore  it  is  not  material  whether  the  recordari  be  tested  before  the 
plaint  or  not :  and  although  the  defendant  cannot  remove  the  plaint  with* 
out  cause,  yet  this  is  not  in  order  to  prevent  the  sheriff  from  being  ousted 
of  his  jurisdiction,  but  that  the  plaintiff  may  not  be  delayed  without  good 
cause  shewn :  But  when  the  record  is  removed  out  of  the  Icnd'a  comt, 
which  has  a  jurisdiction  by  grant  or  prescription,  there  must  be  cane 
shewn  for  such  removal ;  and  the  cause  will  be  absurd,  if  the  accedat  ai 
curiam  bear  date  before  tie  plaint,  for  that  cannot  be  a  cause  to  oust  the 
lord  of  his  jurisdiction,  which  was  not  in  being  at  the  time  of  the  writ 
issued  s.     So,  the  plaint  is  well  removed  by  certiorari,  where  it  ought  U 
have  been  by  pone  or  recordari  ^ :  So,  if  one  plaint  be  removed,  where 
another  ought  to  have  been ;  or  where  there  is  a  variance  between  the 
plaint  and  the  writ  K     If  the  plaintiff  has  already  declared  in  the  coontf 
court,  yet  nothing  shall  be  removed  but  the  plaint  * :   And  though  the 
plea  be  discontinued  in  the  county,  yet  the  plaintiff  or  defendant  may  re- 
move the  plaint  into  the  King's  Bench  or  Common  Pleas,  by  recordarij 
&c.  and  he  shall  declare,  and  the  court  shall  hold  plea,  upon  the  wne 
plaint  ^ 

If  the  writ  of  pone  or  recordari,  &c.  be  brought  by  the  fdaintif,  snd 
the  defendant  do  not  appear,  on  or  before  the  appearance  day  of  'the  re- 
turn, the  plaintiff,  having  previously  filed  the  writ  and  return  with  the 
filacer  \  should  give  a  rule  with  that  alficer,  for  the  defendant  to  appear  '> 

'  For  the  form  of  a  return  to  a  recordari,  •  Gilb.  Repl.  118,  19. 

see  Append.  Chap.  XLV.  §  88.  «>  F.  N.  B.  69.  M.  (a).     Cro.  EBx.  M 

^  Id,  $  46.  49.  Gilb.  Repl.  108.  but  aee  Moor,  80. 
'^  F.  N.  B.  18.  £.  i  F.  N.  B.  71.  A.  Gi&u  RepL  118. 

*  Id,  69.  M.  (a).  Gilb.  Repl.  10.  ^  Barnes,  222. 

•  Gilb.  RepL  111.  »  Pr.  Reg.  371.    Append.  Om^ Xi^- J 
'  F.  N.  B.  71.  D.  Gilb.  RepL  1 18.  50. 
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wUch  expires  in  four  days  * ;  and  upon  his  non-appearance  within  that 
time^  sue  out  a  pone  per  vadios  ^  ;  upon  which  a  summons  ^  is  made  out, 
and  served  upon  the  defendant :  and  if  he  do  not  appear,  the  plaintiff,  on 
the  return  of  nihU,  should  sue  out  a  distringas  ^;  and  afterwards,  if  ne- 
oessary,  an  alias  or  pluries  distringas  ^;  upon  which  issues  are  levied  from 
time  to  time,  until  the  defendant  appear,  when  he  must  pay  the  costs  of 
the  different  writs  ' :  or,  if  nulla  bona  be  returned,  the  plaintiff  may  have 
a  capias  8,  and  process  of  outlawry.  If  the  cause  be  removed  by  the  de- 
Jendant  by  pone,  and  the  plaintiff  appear,  but  the  defendant  make  default, 
a  distringas  is  the  first  process  for  compelling  his  appearance  ^ ;  and  on 
nulla  bona  returned,  a  capias  may  be  issued  '.  The  appearance  of  the  de- 
fendant is  entered  with  the  filacer  ^ ;  after  which,  the  next  step  is  for  the 
plaintiff  to  declare :  and  though  he  has  already  declared  in  the  inferior 
oonrt  \  yet  as  nothing  is  removed  but  the  plaint,  he  must  declare  de  ncvo 
in  the  court  above  \  But  the  declaration,  in  the  Common  Pleas,  should 
regularly  be  delivered  before  the  end  of  the  second  term  after  the  return 
of  the  recordari,  &c.  unless  the  plaintiff  has  obtained  a  rule  for  time  to 
declare,  which  it  seems  he  may  do  in  replevin,  as  well  as  in  other  actions  ™ ; 
and  if  it  be  not  delivered  till  the  third  term,  the  court  will  set  it  aside  for 
irr^olarity  °.  After  a  writ  of  recordari  facias  hquelam,  and  several 
writs  of  pone  issued  thereon  to  compel  the  defendant's  appearance,  if  the 
plaintiff  file  a  declaration,  entitled  of  an  intermediate  term  between  that 
in  which  the  recordari  facias  loquelam  is  returnable  and  the  term  in 
which  the  declaration  is  filed,  with  notice  to  plead  in  the  following  term, 
both  the  declaration  and  notice  to  plead  are  irregular  ^. 

When  the  writ  of  pone  or  recordari,  &c.  is  brought  by  the  defendant,  Wben  brought 
he  should  file  it  and  the  return  with  the  filacer ;  and  having  entered  his  ^ 
appearance,  give  a  rule  for  the  plaintiff  to  declare  p,  with  the  master  in 
the  King's  Bench,  or  filacer  in  the  Common  Pleas:  and  if  the  return  be 
filed  on  or  before  the  appearance  day,  there  is  no  occasion  to  demand  a  de- 
claration in  writing  ^ ;  but  otherwise  a  written  demand  is  necessary  ^  The 
role  to  declare  may  be  given,  in  the  King's  Bench,  within  ^/bt<r/cen  days  % 

*  2  Bos.  &  PuL  138.  1  Trye,  94. 

*  21  Hen.  VL  60.  F.  N.  B.  70.  A.  Gilb;,  »  For  the  form  of  a  declaration  in  the 
RepL  107.  Append.  Chap.  XLV.  §  il.  county  court,  tee  Append.  Chap.  XLV.  § 

*  Append.  Chap.  XLV.  $  42.  22. 

'  /<f.  S  iS.  >  F.  N.  B.  71.  A.  Gilb.  Repl.  1  IS. 

*  Ji.  $  44.  ""1  Dumf.  &  East,  871.  5  Taunt.  35. 
'2Sd.Pr.2Ed.  161.  Imp.  C.  P.  7  Ed.  "  6  Taunt.  649.  and  see -rfflm  v.  ilMuwrd; 

746.  Anie,  110,  11.  U.  30  Geo.  III.  C.  P.    Imp.  C.  P.  7  Ed. 

«dHeo.VL64,6.  F.N.B.70.A.  Gilt.  633,4. 

^cpL  106,  7.  Pr. Reg.  371.  Thes. Brev.SJ.  *  6  Taunt  771.  1  Marsh.  341.  S.  C 

Append.  Chap.  XLV.  $  46.  »  Pr.  Reg.  371.  and  see  2  Moore,  64& 

^  21  Hen.  VL  60.  F.  N.  B.  70.  A.  GSb.  Append.  Chap.  XLV.  §  64. 

^lepL  106,  7.  and  see  2  Bos.  &  PuL  137.  *  1  H.  Blac.  281.  2  Moore^  643.  (c). 

%liere  a  dktrmgas  issued,  for  compeHing  the  '  Pr.  Reg.  370.  Cas.  Pr.  C  P.  66.  S.  C. 

defendant's  appearance^  on  the  removal  of  a  Append.  Chap.  XLV.  §  62. 

^anse  by  tbe  plau)ti£(  by  mccedas  ad  curiam.  '  1 1  East^  183. 
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{ft  in  the  Common  Pleas  within  four  days  %  after  the  end  of  the  ternr, 
and  served  on  any  day  1>cforc  the  time  in  the  rule  has  expired  ;  and  the 
plaintiff,  in  the  King's  Bench,  must  declare  within  four  days  after  such 
-service  \  But  the  demand  of  declaration,  when  necessary,  should  not 
be  made  before  the  return  of  the  writ  ^  The  same  mode  of  proceeding 
may  be  adopted,  to  compel  the  plaintiff  to  declare,  where  he  neglects  to 
do  so,  after  having  sued  out  and  filed  the  writ  of  recordari,  &c  :  And 
if  he  do  not  declare  within  the  time  limited  by  the  rule,  or  obtain  a  mk 
for  time  to  declare,  the  defendant  may  sign  a  judgment  of  non-pros  ^,  upon, 
which  he  is  entitled  to  costs  ^ ;  and  in  replevin,  he  may  sue  out  a  writ  of 
retomo  kabendo ',  or,  if  the  distress  was  for  rent,  proceed  to  execute  a 
writ  of  inquiry,  on  the  statute  17  Car,  II.  c.  7'*  If  the  party  suing  oat 
a  recordari,  &c.  do  not  get  it  returned  and  filed  within  tnfo  tennsy  the 
other  party  should  apply  to  the  filacer,  for  a  certificate  that  the  same  it 
not  returned  and  filed ;  which  will  be  a  suflicient  warrant  for  the  eunitor 
to  make  out  a  writ  of  procedendo,  for  remanding  the  cause  to  the  inferior 
court  ^ :  Or  if  either  party,  having  sued  out  a  recordari,  &c.  ne^ect 
to  file  it,  the  other  party,  for  the  sake  of  expedition,  may,  without  waidng 
till  the  end  of  the  second  term,  sue  out  another  writ  of  the  same  nature, 
and  get  it  returned  and  filed,  for  removing  the  proceedings  into  the  court 
above. 

After  the  plaintiff  has  declared,  he  should  give  a  rule  for  the  defimdaot 
to  avow  or  make  cognizance ;  and,  in  the  Common  Pleas,  if  the  writ  hf 
which  a  cause  is  removed,  be  returnable  on  the  first  return  of  the  tern, 
and  the  plaintiff  do  not  declare  within  four  days  before  the  end  of  tint 
term,  the  defendant  is  entitled  to  an  imparlance,  though  he  has  not  sp- 

Subsequent  pro-    peared  within  the  term  *.     The  subsequent  proceedings  are  similar  to  those 

ceedinffs, 

in  common  cases. 


Rule  to  avow, 
or  make  cogni- 
zance, &c. 


•  jiUen  V.  ArUlward,  H.  SO  Geo.  III.  a 
F,  Imp.  C.  P.  7  Ed.  533,  4. 

*>  11  East,  183. 
»   Mo  Moore,  32. 

«*  F.  N.  B.  70.  A.  Gilb.  Rcpl.  106,  7. 
Append.  Chap.  XLV.  §  35,  &c.  but  see  2 
Moore,  642. 


^  1  Dumf.  &  East,  371. 

f  Append.  Chap.  XLV.  5  92. 

8  Id.  §  69.  77. 

^  Barnes,  222.  2  SeL  Pr.  2  Sd.  ]fi& 
Imp.  C.  P.  7  Ed.  747.  Append.  Chag^XLV. 
§  46.  49. 

*  2  Bos.  &  PuL  137. 
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Of  the  Declaration. 

JLX  AVIN6  stated,  in  the  preceding  chapters,  the  various  means  of  bring- 
ing the  defendant  into  court,  when  at  large,  in  actions  commenced  by  ori- 
ginal writ,  or  by  bill  of  Middlesex  or  laiilai,  in  the  King's  Bench,  or  ca» 
pias  quare  clausum  f  regit,  &c.  in  the  Common  Pleas,  or  by  venire  facias, 
subpoena,  or  quo  minus,  in  the  Exchequer,  and  also  whatever  is  peculiar 
to  the  proceedings  in  actions  by  or  against  atiomies  and  officers,  who  are 
sapposed  to  be  already  in  court,  and  prisoners  in  actual  custody  of  the 
sheriff,  &c  or  of  the  marshal  of  the  King's  Bench  or  warden  of  the 
Fleet  prison,  with  the  removal  of  causes  from  inferior  courts,  I  shall,  in 
the  present  chapter,  treat  of  the  declaration  in  ordinary  cases ;  .where  the 
defendant,  having  been  arrested  upon  or  served  with  process,  either  appears 
and  puts  in  and  perfects  special  bail,  when  necessary,  or  files  common  bail, 
or  an  appearance  is  entered  or  common  bail  filed  for  him  by  the  plaintiff, 
according  to  the  statutes  *. 

The  declaration  is  a  specification,  in  legal  form,  of  the  circumstances  Declantion, 
which  constitute  the  cause  of  action ;  and,  in  actions  by  original,  is  an  ex- 
position of  the  writ,  with  the  addition  of  time,  place,  and  other  circum- 
stances^ :  and  it  is  either  in  chief,  or  bi^  the  bye.     A  declaration  in  chief  In  chief,  or  by 
is  at  the  suit  of  the  same  plaintiff,  for  the  principal  cause  of  action,  or  that     *  ^^ 
for  which  the  writ  was  sued  out :  A  declaration  by  the  bye  is  at  the  suit  of 
a  Afferent  plaintiff,  or  of  the  same  plaintiff  for  a  different  cause  of  action. 

The  plaintiff  can  in  no  case  declare  against  the  defendant,  until  the  re-  When  delivercd« 
turn  day  of  the  writ :  and,  except  against  attornies  or  prisoners,  the  de-  ®'  ^"^ 
daration  cannot  be  delivered  or  filed  absolutely,  until  the  defendant  has  Absolutely. 
appeared,  and  put  in  and  perfected  special  bail,  when  necessary,  or  filed 
C(Mnmon  bail,  or  an  appearance  has  been  entered  or  common  bail  filed  fof 
him  by  the  plaintiff,  according  to  the  statutes  *^.     So,  in  an  inferior  court, 
a  custom  to  declare  against  a  defendant,  before  an  appearance  entered  by 
him,  or  by  some  person  for  him,  is  baJ  in  law  **.     But  when  the  defendant   De  bme  esae, 
has  been  arrested  upon,  or  served  with  a  copy  of  process  against  his  per- 
son, the  plaintiff  may  declare  de  bene  esse,  or  conditionally,  on  the  return 
of  the  writ,  before  the  defendant  has  appeared,  or  put  in  and  perfected 
special  bail,  &c. :  and  the  declaration,  or  copy  of  the  bill,  is  usually  de-  Against  attor- 

.•  »  12  Geo.  I.  c.  29.  §  1.  altered  by  6  Geo.  »>  Co.  Lit.  S03.  and  sec  1  Chit.  PL  A,  Ed. 

II.  c.  27.    43  Geo.  III.  c.  46.  §  2.    45  Geo.  232. 

m.  c.  124.  §  8.  51  Geo.  III.  c.  124.  §  2.  &  *=  Lofft,  838.   2  Durnf.  &  East,  719.  and 

7  &  8  Geo.  IV.  c  4.  §  130.  c.  6.  §  71.  c.  sec  Forrest,  S3.  2  Chit.  Rep.  165. 

71.  5  2.  5.    Ante,  114,  120,  21.  228. 241,  ^  3  Bam.  &  Cres.  772.    5  DowL  &  Ryl. 

2,8,4.  719.  S.  C. 
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Diet,  aad  pri-       livered  before  appearance,  in  actions  against  attomies  and  officers  of  tlie 
**'°*^  court  of  King's  Bench,  and  prisoners  in  actual  custody  of  tbe  sherifi^ 

Sereral  defend-     marshal,  or  ivarden  *.  When  there  are  several  defendants,  against  whom  it 

is  intended  to  proceed  jointly,  the  plaintiff  cannot  declare  until  they  are 
all  in  court  * :  And,  in  cases  of  contract ,  where  bailable  process  is  taken  out 
against  several  defendants,  for  a  joint  cause  of  action,  the  plaintiff  cannot 
declare  against  them  severally  ^ ;  but  it  is  otherwise  in  the  Common  Pleas, 
where  the  process  is  not  bailable  * ;  for  in  that  case,  we  have  seen  *,  the 
plaintiff  is  allowed  to  join^btir  defendants,  for  separate  causes  of  acti^m,  in 
one  writ,  and  to  declare  against  them  severally  ;  and  if  they  do  not  ap- 
pear, he  may  bring  them  into  court,  by  entering  an  appearance  for  them, 
according  to  the  statute.  So,  in  actions  of  tort,  a  party  suing  out  bail- 
able process  against  several  defendants  jointly,  may  it  seems  declAre  sepa- 
rately against  one  of  them  ®. 
Time  for  declar-  In  actions  by  bill  in  the  King's  Bench,  if  the  defendant  appeared  per« 
biS.*  *"  sonally  at  the  return  of  the  writ,  the  plaintiff  was  anciently  obliged  to  de- 

clare against  him  within  three  days  ^ ;  or,  if  he  appeared  by  attorney,  the 
plaintiff  must  have  declared  before  the  end  of  the  term  >.    Afierward|» 
the  time  for  declaring  was  extended ;  and  a  rule  was  made  by  Cokt,  Ch. 
J.  and  the  court,  in  the  reign  of  James  the  first,  that  the  plaintiff  ought  to 
declare  the  same  term,  or  the  term  after  bail  was  filed  ^ ;  and  in  a  sub- 
sequent case,  the  course  of  the  court  was  certified  by  the  secondary  and 
clerks  to  be,  that  no  declaration  should  be  taken  upon  any  bail,  but  within 
three  terms  after  the  bail  filed ;  and  it  was  said  that  Lord  Ch.  J.  Pofkam 
and  the  court,  in  his  time,  made  an  express  order  accordingly ;  for  be- 
fore then  the  usage  was  often  otherwise :  and  the  court  in  that  case  held 
it  to  be  a  very  good  course,  and  that  it  should  not  be  altered  K     In  the 
case  of  prisofiers,  the  plaintiff,  agreeably  to  this  practice,  was  allowed /Arte 
terms  after  the  arrest,  to  remove  the  defendant,  in  order  to  chaige  him 
with  a  declaration  K     At  length,  by  the  statute  13  Car.  II.  stat.  2.  c  2. 
§  3.  the  time  for  declaring  upon  a  bill  of  Middlesex  or  latitat,  in  the  Kiog's 
Bench,  was  limited  to  the  end  of  the  next  term -after  the  defendant's  ap- 
pearance ;  and  a  rule  was  made  by  Hale,  Ch.  J.  that  the  court  would  dis- 
charge prisoners  on  common  bail,  in  two  terms ' :  and  in  the  time  of  Holt, 
Ch.  J.  the  course  of  the  court  was,  that  if  a  declaration  were  not  delivered 
on  or  before  the  last  day  of  the  second  term,  sedente  curid,  the  defendant 

*  For  the  distinctions  as  to  declaring  ab-  *  1  Bos.  &  PkiL  19.  49.;  but  ne  R.  K 
soluleljf  and  de  bene  esse,  in  cMief  and  by  the      8  Geo.  IV.  K.  B. 

byet  see  tbe  valuable  Suggestions  of  Mr.  Ser-  <>  jinte,  148. 

Jeant  JE:.  Lawes,  for  some  alterations  of  the  *  3  Bam.  &  Ores.  734.    6  DovL  Al^ 

law,  on  the  subjects  of  Practice,  Pleading,  622.  S.  C. 

and  Evidence,  &c.  p.  16.  t  Stat  8  EKx.  c  2.  5  8.  Ham.  JnlndLf. 

*  5  Durnf.  &  East,  722.    4  East,  689.  «  GUb.  C  P.  40. 

1  Maule  &  SeL  55.    3  DowL  &  RyL  247.  ^  S  Bulst  214.  and  aee  Ham.  /jHwLf. 
K.  B.  2  Blac.  Rep.  759.  1  Bos.  &  PuL  49.  »  Cro.  Jac  620,  21.  Amte,  413.  (c). 

2  New  Rep.  C.  P.  82.     1  Marsh.  274.    7  ^  2  Ket.  478, 
Moore^  301.  362.     1  Bing.  48.  68.  a  C.  »  Jd.  812. 

C.  P.  Forrwt,  31.  Exch«j. 


OF   THE   DECLARAtlON.  421 

might  sign  a  non  pros  ;  and  if  he  did  not  immediately  sign  it,  though  he 
might  afterwards  receive  a  declaration,  yet  he  was  not  compellable  to  do 
«o,  but  he  might  well  refuse  it » :  and  accordingly,  as  the  practice  of  the 
court  then  stood,  if  the  declaration  was  tendered  at  any  time  after  the  end 
of  the  second  term,  and  before  the  non  pros  was  signed,  the  defendant  was 
not  bound  to  accept  it,  but  might  sign  his  non  pros  at  any  time  after  the 
end  of  the  second  term  ^  But  Mr.  Justice  BuUer  having  expressed  an 
opinion,  that  by  the  general  rules  of  law,  a  plaintiff  must  declare  against 
a  defendant  within  twelve  months  after  the  return  of  the  writ,  though,  by 
the  rules  of  the  court,  if  he  do  not  deliver  his  declaration  within  two  terms, 
the  defendant  may  sign  a  judgment  of  non  pros  ^ ;  it  is  now  settled, 
agreeably  to  thaf  opinion,  that  unless  he  take  advantage  of  the  plaintiff's 
n^lect,  by  signing  a  judgment  of  non  pros,  the  plaintiff  may  deliver  his 
declaration,  at  any  time  within  a  year  next  after  the  return  of  the  %vrit  **. 

In  the  Common  Pleas,  or  in  actions  by  original  in  the  King's  Bench,  In  C.  P.  or  by 
when  the  proceedings  were  ore  tenus  at  the  bar  of  the  court,  the  plaintiff  ""fi*°*MnK.B. 
was  anciently  demandable  on  the  defendant's  appearance ;  and  if  he  did 
not  appear,  or  would  not  count  against  him,  he  might  have  been  imme- 
diately nonsuited*.  But  the  parties  by  consent,  might  have  obtained  a 
day  before  declaration,  which  was  called  a  dies  datus  prece  partium  ^  ;  for 
the  consent  of  the  defendant  exempted  the  plaintiff  from  the  necessity  of 
declaring  immediately.  In  that  case,  if  the  defendant  had  made  default 
at  the  day  given,  since  there  was  no  declaration,  the  plaintiff  could  not 
have  had  judgment,  but  was  obliged  to  bring  him  in  again  by  process  ' ; 
for  none  could  have  judgment,  but  upon  complaint  exhibited  against  the 
defendant  whilst  in  court.  But  after  declaration,  if  the  defendant  had 
made  default,  judgment  was  given  against  him ;  because,  having  deserted 
the  court,  he  ceased  to  oppose  the  plaintiff's  demand,  and  so  submitted 
that  the  court  should  give  judgment^. 

In  process  of  time,  when  the  proceedings  were  no  longer  ore  tenus,  but  Changes  therefn. 
the  defendant  was  at  liberty  to  appear  by  attorney,  the  defendant  could 
not  have  nonsuited  the  plaintiff,  in  the  Common  Pleas,  ivithout  giving  a 
rule  to  declare,  and  calling  for  a  declaration.  If  the  writ  were  returnable 
in  Jive  weeks  of  Easter,  or  on  the  last  return  of  any  term,  the  defendant, 
having  given  a  rule,  and  called  for  a  declaration,  might  have  entered  a  non- 
8nit>  if  it  were  not  deUveredybur  days  or  more  before  the  essoin-day  of  the 
enaning  term ' :  and  if  the  writ  were  returnable  on  aiiy  other  return,  the 
defendant,  having  in  like  manner  given  a  rule,  and  called  for  a  declaration, 
might  it  seems  have  entered  a  nonsuit,  if  it  were  not  delivered  some  time 
during  the  same  term  K     But  if  the  defendant  had  appeared  the  first  term, 

»  18  Mod.  217.  Doc,  Pi,  222. 

*  R.  liL  10  Geo.  IL  reg.  2.  (ft).  K.  B.  «  19  Hen.  VIII.  6.     Moor,  79.   S  Leon. 
'  2  Dum£  &  East,  112.                                  14.  BcnL  &  Dalis.  153.  S.  C.  6  Mod.  6,  7, 

*  J<L  Bid,    S  Durnf.  &  East,  129,  4.    5       8.  1  Salk.  216.  S.  C. 
Durnf.  &  Eaat,  85.  7  Durnf.  &  East,  7.  but  *>  Gilb.  C.  P.  40,  41. 

lee  8  New  Rep.  C.  P.  404.  >  R.  M.  1654.  $  15.  K.  B.  &  C;  P. 

*  8  Hen.  IV.  15.  23.  22  Edw.  IV.  1.  k/ctJlS.  C.  P.  s 
<  Hardbc  965,  Gilb.  C.  P.  41,  2.  and  see 
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atid  givai  no  rule  to  declare,  the  defenddttt's  attcxniey  might  have  bND 
compelled  to  accept  a  declaration  the  second  term,  with  an  imparlance; 
and  the  declaration  might  have  been  entered  aa  of  that  term,  with  an  im- 
parlance over  to  the  next,  or  in  the  first  term  with  an  incipitur,  aa  the  caan 
required  \  In  such  case  however,  if  the  plaintiff  had  not  declared  die 
second  term,  a  nonsuit  might  have  been  entered  at  the  end  of  that  term, 
upon  a  continuance  over  by  dies  daius,  but  not  the  third  term  er 
after*. 

How  setUed.  At  length  it  was  settled,  agreeably  to  the  statute  13  Car»  II.  ttat.  3.  c 

2.  §  3.  that  "  upon  all  process  returnable  the  first  or  any  other  rctora  in 
any  term,  the  pkiintiff  shall  have  liberty,  to  the  end  of  the  oezt  ensuing 
term,  to  deliver  his  declaration  to  the  defendant's  attorney,  or  leave  the 
same  in  the  ofiice :  and  the  defendant's  attorney  having  entered  His  appear- 
ance with  the  proper  officer,  as  of  that  term  in  which  the  process  was  re- 
turnable, and,  in  the  Common  Pleas,  given  a  rule  to  declare  in  the  prsper 
office,  at  the  end  of  the  ensuing  term,  or  in  four  days  after  the  end  there- 
of, and  called  on  the  plaintiff's  Attorney  or  derk  in  ooturt,  if  be  can  be 
found ;  the  defendant  may,  at  any  time  in  the  vacation  of  snch  ensuing 
term,  after  the  rule  for  declaring  Is  out,  sign  his  fkm  pros  for  want  of  a 
declaration,  and  not  afterwards :  and  the  plaintiff  shall  not,  withont  leave 
of  the  court,  have  any  longer  time  to  declare,  other  than  the  time  to  be 
limited  by  the  defendant's  rule  \" '  But  if  the  plaintiff  be  not  calkd  npce 
by  rule  to  declare,  he  hath  all  the  vacation  of  the  second  term  to  dedare 

Consequence  of   in  ^.     If  the  plaintiff  do  not  declare  in  that  time,  or  obtain  a  rule  for  tine 

J^^,^^^^^^'^       to  declare,  his  cause  is  out  of  court ;  and  if  he  afterwards  declare^  the  oonit 

will  set  aside  the  declaration  for  irr^ularity  ^.  So,  where  a  writ  was  le* 
tumable  the  last  return  of  Trinity  term,  and  an  appearance  being  entered, 
the  plaintiff  proceeded  no  further,  nor  obtained  a  rule  for  time  to  deckn^ 
upon  which  the  defendant  in  Hilary  term,  being  the  third  term  after  tlie 
return  of  the  writ,  gave  the  plaintiff  a  rule  to  declare,  and  for  want  of  t 
declaration  signed  judgment  of  non  pros  ;  the  court  of  Common  Pices  heU 
it  to  be  irregular,  because  the  plaintiff  by  his  own  default  was  out  of 
court  at  the  end  of  the  second  term,  and  the  defendant  therefore  conld  xMt 
rule  him  to  declare  but  at  the  end  of  the  term,  or  within  four  days  after** 
And  where  one  of  two  defendants  having  been  holden  to  bail  in 
Trinity  term,  the  plaintiff  proceeded  to  outlawry  against  ,the  other,  tad 
delivered  a  declaration  against  the  former  on  the  first  day  of  EarUr  tem 
following,  not  having  obtained  a  rule  for  time  to  declare^  it  was  hoUa 
that  the  cause  was  out  of  court,  and  the  bail  entitled  to  an  exonerduf^* 

Declaring,  afUr        When  a  defendant  is  outlawed  before  judgment,  the  original  is  deter- 
mined, so  that  the  plaintiff  cannot  declare  thereon  while  the  outlawrx  re- 


ouUawry. 


In  Joist  action,     mains  in  force,  but  is  put  to  a  new  action^:    And  if  two  defendanti  tre 

*R.M.  105i.§  l&K.B.SU.aP.  7.  8  Boa.  &  pa  821.  itaaiiU7l& 

^R.H.  9Ann.n;;.S.aP.  and  see  R.  •  ABenT.WOmmrd,  U^wt^^VBL^ 

M.  10  Geo.  IL  rq;.  8.  (6).  K.  B.  P.  Imp.  C  P.  7  Ed.  ftS8i  4. 

«  Cai.  Pr.  a  P.  IS.  Pr.  Reg.  181.  &  a  '  8  >Tew  Bcpw  C  P.  4Mr 

'5I^iut6i9.aiidaee8BlacReF.876,  •  CnK  SBi.  70l»  W.  Jq»  Mk     • 
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j<fotly  sued,  and  one  appears,  and  the  other  mokes  default  and  is  outlaw- 
ed, he  who  appears  shall  be  charged  with  the  whole  *.  But  if  a  de- 
fendant be  outlawed^  and  he  reverse  the  outlaivry  and  give  bail,  as  he 
ought,  the  plaintiff  may  declare  against  him  within  two  terms  after  the 
outlawry  is  reversed ;  and  if  he  do  not  declare  within  that  time,  the  de- 
daiation  may  be  refused,  but  the  plaintiff  shall  not  be  non-prossed  ^ : 
And  it  seems,  that  after  the  reversal  of  an  outlawry,  the  plaintiff  has  his  After  rerenal  of 
election,  either  to  declare  upon  the  first  original,  or  to  sue  out  a  new  one^.  ^"  ^^' 
f  n  declaring  against  A.  upon  a  joint  contract  by  A.  and  B.,  it  is  not  enough 
to  allege  that  B.  was  in  due  manner  outlawed,  without  adding  that  he  was 
Outlawed  in  that  suit  ^ :  But  an  allegation  that  a  co-defendant  was  out- 
lawed by  due  course  of  law,  at  the  suit  of  the  plaintiff,  in  this  plea  and 
9uit,  is  sufficient,  without  a  praui  patet  per  recordum  ^ 

In  the  Common  Pleas,  the  course  of  that  court  is,  that  although  the  In  Common 
original  be  laid  in  London,  for  expediting  the  outlawry,  yet  when  the  de^  ^^ 
fendant  comes  in,  the  plaintiff  may  declare  against  him  in  any  other 
eounty,  be  the  action  local  or  transitory  ^ :  And  where  a  writ  of  capiat 
quare  clausumf regit  was  issued  against  two  defendants,  with  an  ac  etiam 
In  debt,  upon  which  one  of  them  was  arrested  and  put  in  bail,  and  the 
plaintiff  proceeded  to  outlawry  against  the  other  defendant,  on  an  original 
writ  issued  against  both,  and  afterwards  declared  against  the  former  de- 
fendant only,  alledging  that  he  viras  outlawed  in  that  suit ;  the  court,  upon 
reference  to  its  officers,  held  that  these  proceedings  were  regular,  and 
would  not  set  aside  the  declaration  8:  observing,  that  it  was  founded  on  the 
origina],  on  which  one  of  the  defendants  was  outlawed ;  and  with  respect 
to  the  writ  with  the  ac  etiam,  on  which  the  other  defendant  was  arrested 
and  put  in  bail,  that  writ  was  issued  only  for  the  purpose  of  bringing  him 
into  eourt,  and  having  so  done,  it  had  answered  its  purpose ;  and  that 
when  a  defendant  is  in  court,  the  plaintiff  may  declare  against  him  for 
any  cause  of  action  he  may  think  proper  ^.  In  a  subsequent  case,  they 
would  not  entertain  a  motion  made  on  behalf  of  a  defendant,  who  had 
been  arrested  and  was  in  court  by  his  bail,  which  went  to  impeach  an  out- 
lawry against  another  defendant,  who  was  not  before  the  court  ^  The  de- 
fendant in  this  court  shall  have  his  costs,  to  be  taxed  by  the  prothono- 
taries,  if  the  plaintiff  do  not  proceed  within  ttoo  terms  next  after  notice  of 
the  reversal  of  the  outlavny  K 

If  the  plaintiff  be  not  ready  to  declare,  before  the  end  of  the  next  term  Rule  for  time  to 
after  the  return  of  the  process,  he  may  obtain  a  side-bar  or  treasury  rule 
horn  the  derk  of  the  rules  in  the  King's  Bench  \  or  one  of  the  secondaries 
in  the  Common  Pleas  ™,  for  time  to  declare,  until  the  first  day  of  the  en- 

*  5  Co.  1 19.  (a).  W.  Jon.  i4S.  but  see  1  >  2  Moore,  87.  8  Taunt  187.  S.  C.     ' 
libide  &  SeL  848.  ^  8  Moore,  89.    8  Taunt.  189.  S.  C.  and 

^  Com.  Dig.  tit  Pleader,  C.  4.  see  8  Moore,  SOl.  8  Taunt  S04.  &  C.  .  ,■ 

*  W.  Jon.  443.  March,  9.  *  2  Moore,  90.  '/ 
>  ^8  Eut,  144.  but  tee  Co.  Lit  188.  b.          ^  R.  T.  38  Car.  II.  C.  P. 

B62.h.  1  Append.  Chap.  XVII.  $1. 

*  7  EMt,  5a  "^  /(/.  S  8. 
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suing  term ;  a  copy  of  which  rule  should  be  served  on  the  defendant's  at* 
torney^  or  stuck  up  in  the  King's  Bench  or  prothonotaries*  offioe^  if  the 
defendant  have  not  appeared :  And^  in  the  Common  Pleas^  there  is  no  dif- 
ference in  this  respect^  between  a  rule  for  time  to  declare  in  repievin,  and 
in  other  actions  *.  This  rule  cannot  in  general  be  had^  where  the  defend- 
ant  is  a  prisoner  \  But  where^  on  a  writ  against  three^  one  was  arrested 
and  lay  in  gaol^  and  the  other  two  absconded^  the  court  refused  to  disdiaige 
the  prisoner;  sayings  that  he  must  appear  for  all^  or  lie  in  gaol  till  the 
other  two  were  outlawed  ^.  In  such  case  however^  the  plaintiff^  in  the 
Common  Pleas^  must  move  the  courts  or  apply  to  a  judge^  for  time  to  de- 
clare against  the  prisoner,  until  the  outlawry  or  appearance  of  the  other 
defendants  ^ ;  and  shew  that  he  is  using  all  due  diligence  in  proceeding 
For  further  time,  against  them.  If  the  plaintiff  be  still  unprepared,  he  may  obtain  rules  ftr 
further  time  to  declare,  j&om  the  banning  to  the  end  of  the  term,  and 
from  the  end  of  one  term  to  the  beginning  of  another,  alternately,  as  oftea 
Peremptory  rule  as  may  be  necessary.    But  after  several  rulea  hove  been  obtained,  the 

courts  will  make  a  peremptory  one,  for  the  plaintiff  to  declare  before  the 
end  of  the  term  in  which  the  motion  is  made  ^  The  rule  fivthis  porpoae, 
in  the  King's  Bench,  is  absolute  in  the  first  instance,  and  drawn  up  en  a 
motion  paper  signed  by  counsel ;  but,  in  the  Common  Pleas,  it  is  a  mleto 
Nmprot,  shew  cause :  And,  in  the  latter  court,  when  the  plaintiff  does  not  dedar^ 

after  having  obtained  time  for  that  purpose,  the  defendant  may  sign  jvdg* 
mcnt  of  non  pros,  without  giving  a  rule  to  declare  ^ 
Declaration  by         In  the  King's  Bench,  when  the  defendant  has  appeared  and  filed  bail 
by  UlL  ^        *  upon  a  bill  of  Middlesex,  or  latitat,  &c.  or  the  plaintiff  has  filed  it  fer  him 

according  to  the  statute,  the  plaintiff  may  declare  6y  the  bye,  in  as  numj 
different  actions  as  he  thinks  fit,  at  any  time  before  the  end  of  the  next 
term  after  the  return  of  the  process  ^ :    And  after  a  plea  in  abatement,  if 
the  plaintiff  enter  on  the  roll  quod  billa  cassetur,  et  defendens  eat  sme  Si, 
he  may  at  any  time  during  the  same  term  in  which  the  process  is  returop 
able,  deliver  a  declaration  by  the  bye  against  the  defendant  K     It  is  alsos 
settled  point,  that  when  bail  is  filed  by  the  defendant,  upon  a  bill  of  MO' 
dlesex,  or  latitat,  &c.  any  other  person  besides  the  plaintiff  may  dedaie 
against  him  by  the  bye,  at  any  time  during  the  term  wherein  the  prooev 
is  returnable,  sedente  curia  ^ :    But  where  bail  is  filed  by  the  plaintiff  so* 
cording  to  the  statute,  this  is  not  such  a  general  bringing  of  the  defendant 
into  court,  as  will  warrant  any  person,  except  the  plaintiff,  in  deHverioga 
declaration  by  the  bye  against  him  ^.     The  plaintiff  in  the  original  actisn 
must  declare  in  chief,  before  he  can  declare  by  the  bye^:    but  any  other 

*  5  Taunt  35.  Atiie,  417.  but  see  Gilb.  K.  B.  SIO. 

*>  Pr.  Reg.  827.  ^  b  Dumr..&  East,  634. 

^  Per  Cur.  £.   12  Geo.  III.  K.  B.     2  *  Poph.  145.  Carth.  377.  1  Sa]k.S.8.C 

Cromi).  3  Ed.  8.  Barnes,  396.  401.  2  Blac.  Gilb.  K.  B.  310.  342.    4  Bur.  2181.   S 

Rep.  759.  Dumf.  &  East,  627. 

^  Id.  ibid.  2  New  Rep.  C.  P.  404.  ^  2  Str.  1027.    Cas.  tea^  Haidir.  W. 

*  Append.  Chsp.  XVII.  §  5,  6.  S.  C.  R.  M.  10  Geo.  IL  rtg.  I.K.B. 

'  1  II.  Blac.  b7.  1  6  Dum£  &  East,  15&  7DiirB£ftEii^ 

*  H.  M.  10  Ge«>.  II.  r^.  1.  (6).  K.  B.      80.    But  taking  the  deckratoi  If  iWlfe 
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person  may  declare  hy  the  bye,  before  the  delivery  of  a  declaration  in 
chiefs :  And  indeed^  aa  the  plaintiff  is  allowed  tfoo  terms  for  declaring, 
another  person  who  has  only  one,  might  otherwise  be  deprived  of  the  op- 
portunity of  declaring  by  ihe  bye.  Where  the  plaintiff,  having  declared  lodonement  on. 
in  his  own  right,  afterwards  declared  as  executor,  without  indorsing  the 
declaration  **  by  the  bye,"  when  delivered,  but  the  defendant's  attorney 
was  told  it  was  '*  by  ike  bye,"  the  court  of  King's  Bench,  on  the  opinion 
of  the  master,  held  it  to  be  regular  \ 

In  actions  by  original  in  the  King's  Bench,  the  practice  of  declaring  by  B^  original  in 
the  bye  is  similar  to  that  in  the  Common  Pleas ;  where  the  same  plaintiff  ^  p  °' "" 
is  allowed  to  declare  against  the  defendant  by  the  bye,  in  as  many  differ* 
ent  actions  as  he  thinks  fit,  at  any  time  before  the  end  of  the  next  term 
after  the  return  of  the  process  ^ ;  and  he  may  so  declare  in  the  same  term, 
though  the  debt  and  costs  on  the  first  declaration  are  paid  ^ :  but  he  can- 
not declare  by  the  bye,  after  the  end  of  that  term  * ;  nor  can  any  other 
person  declare  by  the  bye,  except  the  plaintiff'.  If  the  plaintiff  sue  out  a 
writ  at  the  suit  of  himself  and  wife,  he  may  deliver  a  declaration  by  the 
bye  at  his  own  suit ' :  but  if  an  action  be  brought  by  the  husband  only, 
and  a  declaration  delivered  in  that  action,  he  cannot  declare  by  the  bye  at 
the  suit  of  himself  and  wife,  there  being  no  process  to  warrant  it  \  If  the 
writ  be  special,  the  plaintiff  cannot  declare  by  the  bye,  till  he  has  declared 
in  the  original  action ' ;  but  if  it  be  with  an  ac  etiam  only,  he  may  deliver 
as  many  declarations  as  he  thinks  fit  thereon  against  the  defendant,  during 
the  same  term;  though  he  will  lose  his  bail,  by  declaring  for  a  dif- 
ferent cause  of  action  ^m  what  is  expressed  in  the  ac  etiam  K  So,  on 
a  capias  with  an  ac  etiam,  at  the  suit  of  an  executor,  the  plaintiff  cannot 
deliver  a  declaration  by  the  bye  at  the  suit  of  himself  personally ;  but  if 
the  writ  be  a  general  quare  clausum  fregU,  the  plaintiff  may  declare  by 
the  bye  as  executor,  or  qui  tarn,  or  as  assignee  of  the  sheriff  ^ 

The  pairts  of  a  declaration  are,  first  the  title ;  secondly,  the  venue ;   Ptru  of  deck- 
thirdly,  the  commencement ;  fourthly,  the  statement  of  the  cause  of  action  ;  '■"°"' 
and  lastly,  the  conclusion  ™.     The  declaration  by  bill,  in  the  King's  Bench,  Title. 


out  of  the  office,  is  a  waiver  of  the  irregu- 
larit}'.  S  East,  342. 

*  Con.  PfuU^tis  Cue,  I  Cromp.  S  Ed.  96. 
^  Per  Cur,  E.  21  Geo.  III.  K.  B.     Ap- 

pend.  Chap.  XVIII.  §  4. 

*  Pr.  Reg.  142. 

*  Baraes,  346. 

'  Cm.  Pr.  C.  P.  6. 

'  ItL  132. 

^  ItL  131.  Barnes,  337.  Pr.  Reg.  142. 
S.C. 

>  Cas.  Pr.  C.  P.  66. 

^ItLUmL  Pr.  Reg.  137,  S.  C.  3  Wils, 
61. 

1  Hmmgy  t.  Sparingt  E.  10  Geo.  UL  C» 
P.  Imp.  C.  P.  7  Ed.  190. 


*"  In  Heaih'i  Maxims,  it  is  said  that  a 
count  or  declaration,  being  terms  equivalent, 
ought  principally  to  contain  three  things: 
first,  the  names  of  the  plaintiff  and  defendant, 
who  in  actions  real  are  called  demandant 
and  tenant,  and  the  nature  of  the  action  ; 
and  this  by  some  is  termed  the  demonstra- 
tion, or  demonttralwe  part  of  the  count :  le* 
condly,  the  time,  the  place,  and  the  act ;  in 
which  ought  to  be  comprdiended  how  and  in 
what  manner  the  action  did  accrue^  or  first 
arise  between  the  parties ;  when,  what  day. 
what  year,  and  what  place,  and  to  whom  tbo 
action  shall  be  given ;  which  is  called  the  de» 
darative  part  of  the  count :  and  lastly,  tht 
perdoae  or  conclusion,  which  is  tmde  deterw^ 
ratus  est,  &c. :  in  which  the  plaintiff  QVgki 
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sEould  regularly  be  entitled  of  tlie  day  on  which  the  writ  is  refnrnable  I 
for  the  lallt  of  which  it  is  a  copy,  cannot  be  filed  till  the  bail  is  put  in, 
which  cannot  be  till  the  return  of  the  writ  * :  And  where  there  are  several 
defendants,  who  pnt  in  bail  of  different  terms,  the  declaration  should  be 
entitled  of  the  term  when  the  last  bail  was  put  in  ^  In  practice  it  is 
usual,  in  both  courts,  when  the  cause  of  action  will  admit  of  it,  to  entitle 
the  declaration  generaUy,  of  the  term  in  which  the  writ  is  returnable ;  and 
though  filed  or  delivered,  it  cannot  regularly  be  entitled,  of  a  subsequent 
^  term  ^ :   And,  in  the  Common  Pleas,  after  the  removal  of  a  replevin  came 

by  writ  of  recordari  facias  loquelam,  the  declaration  must  be  entitled  of 
the  term  in  which  the  writ  is  returnable,  or  that  of  the  appearance  ^.  Bat 
the  declaration  should  always  be  entitled  after  the  time  when  the  cause  cf 
action  is  stated  to  have  accrued :  therefore,  when  the  cause  of  action  is 
stated  to  have  accrued  after  the  first  day  of  the  term  in  which  the  writ  is 
returnable,  the  declaration  should  be  entitled  of  a  subsequent  day  in  that 
term,  and  not  of  the  term  generally ;  for  a  general  title  refers  to  the  first 
day  of  the  term,  and  upon  such  a  title  it  would  appear  that  the  action  was 
commenced  before  the  cause  of  it  accrued.    Yet,  where  the  cause  of  ac- 
tion was  stated  to  have  accrued  on  the  first  day  of  term,  the  court  of 
King's  Bench  on  demurrer  held,  that  the  declaration  might  be  entitled  of 
the  term  generally :  for  the  delivery  of  the  declaration  is  the  act  of  the 
party,  and  in  ancient  times  it  could  not  have  been  delivered  till  the  sitting 
of  the  court ;  so  that  the  cause  of  action  might  well  have  accrued  befim 
the  actual  delivery  of  the  declaration  ®.     So,  where  a  cause  of  action  arost 
on  the  29th  of  January,  being  the  first  day  of  ^e  fourth  year  of  the  reign 
of  his  present  majesty,  and  the  declaration  was  entitled  *'  Saturday  next  after 
15  days  of  St,  Hilaryy  in  Hilary  term,  in  the  third  year  of  King  George 
the  4th,"  which  would  be  the  Ist  of  February,  in  the  fourth  year  of  hk 
reign,  the  court  on  demurrer  held,  that  the  declaration  was  properly  en- 
titled, though  the  plaintiff  appeared  in  terms  to  have  commenced  his  acd(»i, 
before  the  cause  of  it  had  arisen  ^.     And  it  is  now  holden  to  be  no  error, 
to  entitle  the  declaration  of  a  term  generally,  though  the  cause  of  action  is 
stated  therein  to  have  accrued  after  the  first  day  of  the  term  s. 
How  corrected.        When  a  declaratioa  is  improperly  entitled,  the  plaintiff  may  have  it  oor« 

rected,  on  an  affidavit  of  the  fact  ^ :  And  leave  has  been  given  to  amend 


to  vret  and  profiler  to  prove  his  #iu/,  and  shew 
the  daniage  lie  hath  sustained  by  the  wrong 
and  injury  done  by  the  defendant :  And  the 
declaration,  according  to  this  definition,  con- 
aitting  of  a  tria,  somewhat  resembling  the 
logical  major,  minor,  and  amdusion,  some  of 
the  aocientSy  (among  whom  none  was  more 
firnd  of  it  than  Mr.  Fleetwood,  the  famous 
fecorder  of  lAmdon,)  conceived  to  be  a  per- 
ftet  ayUogism.  Heath's  Max.  8.  And  see 
feilher,  as  to  the  several  pom  of  a  deckra- 
ttmi,  1  Chit  PZ.  4  £d«  884^  &c. 
•  •  Cair  lM»v.  Har4«^  1«.  but  vide  mtte. 


248.  282. 

b  1  W\h,  242. 

<"  3  Dumf.  &  East,  624. 

^  5  Taunt.  771.     1  Marsh.  941.  S.  C 
Ante,  417. 

^  1  Dumf.  &  East,  1 16.  and  see  S  V^b. 
154.  2  Blac.  Rep.  735.  ^  C 

'  2  DowL  &  RyL  868. 

<  10  Moore,  194.  8Biiig.469.  IHCM. 
&  Y.  202.  S.  a 

1*  1  Wils.  78.  2  WOs.  256.  7  D«ii£l^ 
East,  474.  and  •ee4S  Cliic.  Be^p^  ft.  faH  lee 
6  Taunt  19.  1  Manh.  419.  a  O-    . 
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the  decburatioii,  by  entitiing  it  of  the  day  on  which  it  \nM  aetnally  deiitefM, 
instead  of  the  tenn  generally,  in  order  to  accord  with  an  arerment  thereiay 
that  other  defendants  named  in  the  writ  were  then  outlawed  ^    So>  in  an     > 

lip 

action  against  the  marshal  for  an  escape^  where  the  bill  was  entitled  geno* 
rally  of  Michaelmas  term,  and  the  escape  was  alleged  to  hare  taken  place 
oti  the-  15th  November,  the  oonrt,  after  special  demurrer,  allowed  the 
plaintiff  to  amend,  on  payment  of  costs ;  although  it  appeared  by  affidarit 
that  the  prisoner  had  returned  into  the  custody  of  the  marshal,  before  any 
application  for  liberty  to  amend  was  made  \  And  the  title  of  a  declara- 
tion may  be  set  right,  at  the  instance  of  the  defendant,  if  necessary  for  his 
defence  ^ :  Thus,  where  the  declaration  is  entitled  of  the  term  generally, 
and  the  defendant  pleads  fdene  adminutravit  ^,  or  a  tender  made  before  the 
exhibiting  of  the  bill,  upon  which  he  would  gire  in  evidence  an  adminia- 
tration  of  assets,  or  tender  made,  between  the  first  day  of  the  term  to 
which  the  1)ill  relates,  and  the  day  of  suing  out  the  writ ;  he  has  a  right 
to  call  upon  the  plaintiff  to  entitle  his  declaration  properly  *« 

The  venue  in  personal  actions,  or  county  where  the  action  is  laid  and  Venue, 
intended  to  be  tried,  is  local  or  transitory  '.     When  the  action  could  only  LoctL 
have  arisen  in  a  particular  county,  it  is  local,  and  the  venue  must  be  laid 
in  that  county :  for  if  it  be  laid  elsewhere,  the  defendant  may  demur  to 
the  declaration  ^ ;  or  the  plaintiff,  on  the  general  issue,  will  be  nonsuited 
at  the  trial  K    Such  are  all  real  and  mixed  actions,  and  actions  of  efect^^ 
ment,  and  trespass  quare  clausumf regit,  8cc,    And  an  action  on  the  case 
for  a  nuisance  is  held  to  be  local  in  its  nature ;  and  the  nuisance  must  be 
proved  to  have  been  committed  in  the  county  where  the  venue  is  laid  K 
But  where  the  action  might  have  arisen  in  any  county,  as  upon  contracts,  Tramitoiy. 
it  ia  transitory,  and  the  plaintiff  may  in  general  lay  the  venue  wherever  he 
pleases  ^ ;  subject  however  to  its  being  changed  by  the  court,  if  not  laid 
in  the  very  county  where  the  action  arose. 

To  use  the  words  of  Lord  Mansjield,  in  the  case  of  Fabrigas  v.  Mos^  SubttantUI  db- 
iyn ' :  "  There  is  a  formal  and  a  substantial  distinction,  as  to  the  locality  eality. 
of  trials.     I  state  them,"  says  he,  "  as  different  things :  With  regard  to  With  regard  to 
matters  arising  within  the  realm,  the  substantial  distinction  is,  where  the  ^itu^^'^^l^ 
proceeding  is  in  rem,  and  where  the  effect  of  the  judgment  could  not  be 
had,  if  it  were  laid  in  a  wrong  place.     That  is  the  case  of  all  ejectments, 
where  possession  is  to  be  delivered  by  the  sheriff  of  the  county ;  and  as 
trials  in  England  are  in  particular  counties,  and  the  officers  are  county 

•  1  East,  ISS.  '  Gilh.  C.  P.  84. 

^  6  Bam.  &  Cres.  196.  *  1  WUs.  165. 

^  5  Barn.  &  Cres.  151.    7  Dowl  &  Ryl  ^  Coivp.  410.  8  Blac.  Rep.  1033. 

7S1.  &  C.  U  Taunt  379.  but  see  ft  Campb.  8.    1 

^  Cat.  tenqf,  Hardw.  141.    And  see  fur-  Bos.  &  Pul  285. 

thMr,  as  to  the  raod«  of  entitling  the  dedara-  ^  Gilb.  C.  P.  84^  and  see  1  Wms.  Sauad. 

tioB»  aad  the  consequences  of  a  mistake  6  Ed.  74.  (2.) 

Oiercin,  I  Chit  1%  4  Ed.  237,  &c.  >  Cowp.  176,  7.  and  see  8  CampU  874. 

-    *  1  Str.  688.    1  Wils.  89.  S.  C.  cited.    1  Sceph.  FL  806,  &Cb 

Wilfc  804b  a  P.  asd  see  4  Esp.  Rep.  78|  4.  
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officers^  th&  judgment  could  not  have  effect,  if  the  action  were  not  laid  In 
the  proper  county  V 

Out  of  realm.  With  regard  to  matters  that  arise  out  of  the  realm,  there  is  a  substantial 

distinction  of  locality  too ;  for  there  are  some  cases  that  arise  out  of  the 
realm,  which  ought  not  to  be  tried  any  where  but  in  the  country  where 
they  arise :  as  if  two  persons  fight  in  France,  and  both  happening  casually 
to  be  here,  one  should  bring  an  action  of  assault  against  the  other,  it  might 
be  a  doubt  whether  such  an  action  could  be  maintained  here ;  because, 
though  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  be  against  the 
peace  of  the  king;  but  the  breach  of  the  peace  is  merely  local,  though  the 
trespass  against  the  person  is  transitory.  So,  if  an  action  were  brought 
relative  to  an  estate  in  a  foreign  country,  where  the  question  was  a  matter 
of  title  only,  and  not  of  damages,  there  might  be  a  solid  distinction  of 
locality. 

Formal  diatioe-  But  there  is  likewise  a  formal  distinction,  which  arises  from  the  mode 
^'  of  trial :  for  trials  in  England  being  by  jury,  and  the  kingdom  being  di- 
vided into  counties,  and  each  county  considered  as  a  separate  district  or 
principality,  it  is  absolutely  necessary  that  there  should  be  some  county 
where  the  action  is  brought  in  particular,  that  there  may  be  a  process  to 
the  idieriff  of  that  county,  to  bring  a  jury  from  thence  to  try  it.  Tlni 
matter  of  form  goes  to  all  cases  that  arise  abroad :  but  the  law  makes  a 

With  regard  to    distinction  between  transitory  and  local  actions.     If  the  matter,  which  ii 

within  the  re2bi.  ^^  cause  of  a  transitory  action,  arise  within  the  realm,  it  may  be  laid  ia 

any  county,  the  place  not  being  material ;  as  if  an  imprisonment  be  ia 
Middlesex,  it  may  be  laid  in  Surrey,  and  though  proved  to  be  done  in 
Middlesex,  it  does  not  at  all  prevent  the  plaintiff  from  recovering  damagcsi 
The  place  in  transitory  actions  is  never  material,  except  where  by  particu- 
lar acts  of  parliament,  it  is  made  so ;  as  in  the  case  of  churchwardens  snd 
constables,  and  other  cases  which  require  the  action  to  be  brought  in  tlie 
county.  The  parties,  upon  sufficient  ground,  have  an  opportunity  of  ap- 
plying to  the  court  in  time  to  change  the  venue ;  but  if  they  go  to  tnsl 
without  it,  that  is  no  objection. 

Out  of  realm.  So,  all  actions  of  a  transitory  nature,  that  arise  abroad,  may  be  laid  n 

happem'ng  in  an  English  county  \  But  there  are  occasions  which  make 
it  absolutely  necessary  to  state  in  the  declaration,  that  the  cause  of  actioii 
really  happened  abroad ;  as  in  the  case  of  specialties,  where  the  date  must 
be  set  forth.  If  the  declaration  state  a  specialty  to  have  been  made  st 
Westminster  in  Middlesex,  and  upon  producing  the  deed,  it  bears  date  st 
Bengal,  the  action  is  gone ;  because  it  is  such  a  variance  between  the 
deed  and  the  declaration,  as  makes  it  appear  to  be  a  different  instrument, 

*  7  Dumf.  &  East,  587,  8.  a  plea  in  abatement,   thai  another  pefiM 

^  In  a  replication  to  a  plea  of  ne  unques  ought  to  have  been  sued  joiniiy  with  tbei»> 

Qccouiile,  &c  in  a  writ  of  dower^  alleging  a  fendant ;  and  if  it  be  pleaded  that  mdi  oikr 

marriage  in  ScoUandf  it  is  not  necessary  to  person  is  alive,  to  wit,  in  S^am,  it  will  be 

.<tate,  by  way  of  venue^  that  the  marriage  was  considered  as  pleaded  without  any  jeum>.    7 

had  in  any  place  in  England.    8  H.  Bkc.  Dumf.  &  East,  243.  and  see  1  Wom. 

146.    Nor  is  it  necessary  to  lay  a  venue  in  6  Ed.  8.  o.  (1.)  St^.  Pf.  906^  Ac, 
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Sut  the  law  has  in  that  case  invented  a  fiction ;  and  has  said^  the  pdrty 

shall  first  set  out  the  description  truly,  and  then  give  a  venue  only  for 

form,  and  for  the  sake  of  trial,  by  a  videliceij  in  the  county  of  Middlesex, 

or  any  other  county."     In  declaring  on  foreign  bills,  though  it  is  usual  to  On  foreign  bin 

state  that  they  were  drawn  at  the  place  where  they  bear  date,  adding  the  ^  "*^  ""^ 

venue  under  a  videlicet  ^  yet  this  does  not  seem  to  be  necessary  ^ 

In  an  action  upon  a  lease  for  rent,  &c.  when  the  action  is  founded  upon  In  action  on 
the  privity  of  contract,  it  is  tranntory,  and  the  venue  may  be  laid  in  any  7**^  '*"'' 
ooonty,  at  the  option  of  the  plaintiff;  but  when  the  action  is  founded 
upon  the  privity  of  estate,  it  is  local,  and  the  venue  must  be  laid  in  the 
eounty  where  the  estate  lies  ^.  Thus,  in  an  action  of  debt  or  covenant,  by 
the  lessor  against  the  lessee,  the  action  being  founded  on  the  privity  of 
ecmtract,  is  transitory^.  So,  if  an  action  of  debt  be  brought  by  the  lessor 
against  the  executor  of  the  lessee,  in  the  detinet  only,  it  is  transitory  *. 
And  debt  for  use  and  occupation  is  not  a  local  action  '.  But  if  the  action 
be  brought,  as  it  may,  against  the  executor  of  the  lessee,  as  assignee,  upon 
the  privity  of  estate,  in  the  debet  and  detinet,  it  is  local  < .  In  covenant  by 
the  grantee  of  the  reversion  against  the  lessee,  the  action  being  founded 
on  the  privity  of  contract,  which  is  transferred  from  the  lessor  to  the 
grantee,  by  the  operation  of  the  statute  32  Hen.  VIII.  c.  34.  the  action 
is  transitory  \  But  in  debt  by  the  assignee  *  or  devisee  ^  of  the  lessor, 
against  the  lessee,  which  is  founded  on  the  privity  of  estate,  the  action  is 
local.  So,  if  an  action  of  debt  or  covenant  be  brought  by  the  lessor ',  or 
his  personal  representatives  ™,  or  by  the  grantee  of  the  reversion  ^,  against 
the  assignee  of  the  lessee,  it  is  local,  and  the  venue  must  be  laid  in  the 
county  where  the  land  lies :  and  accordingly,  in  covenant  against  the  as« 
signee  of  the  lessee  of  premises,  described  in  the  declaration  as  situate 
within  the  liberties  of  Berwick  upon  Tweed,  the  venue  cannot  be  laid  in 
Northumberland  <>. 

There  are  some  actions  however,  of  a  transitory  nature,  wherein  the  Wbat  aetiona 
venae>  by  act  of  parliament,  must  be  laid  in  a  particular  county.     Thus,  ^^^^t.  ^ 
by  the  statute  31  Eliz.  c  5.  §  2.  ''  in  any  declaration  or  information,  the  On  peqal  ata- 
offence  against  any  penal  statute  shall  not  be  laid  to  be  done  in  any  ^^^'* 
other  county  but  where  the  contract,  or  other  matter  allied  to  be  the 
offence,  was  in  truth  done ;  and  every  defendant  in  such  action  or  in- 
formation may  traverse,  and  allege  that  the  offence  was  not  committed 
''  in  the  county  where  it  is  alleged :  which  being  tried  for  the  defendant, 

*  Bayley  on  Bills,  3  Ed.  175.  >"  1  Wms.  Saund.  5  Ed.  238.  Cartb.  18S. 
^  3  Campb.  S04v  5.  but  tee  2  Barn.  &       1  Wils.  106. 

Aid.  301.    1  Bam.  &  Crei.  16.   2  Dowl  &  >  Cro.  Car.  183.  1  Wils.  165. 

HyL  15.  S.  a  ^  W.  Jon.  43. 

'  1  Wma.  Saund.  5  Ed.  241.  b,  (6.)  *  6  Mod.  194.  and  see  7  Dumf.  &  East, 

*  3  Lev.  154.    6  Mod.  194.   8  Str.  776.  58a  2  East,  580. 
and  see  8  Salk.  651.  "  Lateb,  197. 

*  Gilbb  Debt,  403.  Gilb.  C.  P.  91.  '  Carth.  182.  3  Mod.  336.  1  Salk.  80.  I 
'  6  Taunt  85.                                               Sbow.  191.  S.  C  7  Dumf.  &  East,  583. 

'  8  Lev.  80.    3  Kd>.  135.  S.  C.    GOb.  <"  3  Bing.  459. 

2Mf,  403.  GiOk  C.  p.  91. 
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For  non-resi- 
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OP  THB   DBCLARATIOIC; 

^  or  if  the' plaintiff  be  thereupon  nonsuit,  then  the  plaintiff  shall  be 
<^  barred  in  that  action  or  information."  And>  by  the  statute  21  Jae»  !• 
C*  4*  "  in  all  informations  to  be  exhibited,  and  in  all  bills,  counts,  plaints 
"  and  declarations^  to  be  commenced  against  any  person  or  persons,  eithsr 
by  or  on  behalf  of  the  king  or  any  other,  for  or  concerning  any  offenoe 
committed  or  to  be  committed,  against  any  penal  statute,  the  offenoe 
''  shall  be  laid  and  alleged  to  have  been  committed  in  the  county  where 
<'  such  offence  was  in  truth  committed,  and  not  elsewhere."  The  fomur 
of  these  statutes  is  holden  to  be  still  in  force ;  and  it  extends  to  all  actioiis 
or  informations  brought  by  common  informers  upon  penal  statutes,  whe* 
ther  made  before  or  after  the  31  £liz.  *•  And  hence  it  is  a  general  mk, 
that  the  venue  in  such  actions  or  informations  must  be  laid  in  the  coonty 
where  the  offence  was  committed.  The  latter  statute  also  extends  as  wdl 
to  offences  of  omission^  as  of  commission  ^.  There  is  an  exception  howerer, 
in  the  statute,  that  it  shaU  not  extend  to  any  such  officers  of  record  ss 
had,  in  respect  of  their  offices,  theretofore  lawfully  used  to  exhibit  inlbr* 
nations,  or  sue  upon  penal  laws ;  which  exception  extends  to  infonnatioos 
by  the  attorney  general,  in  the  court  of  Exchequer  ^ ;  and  there  are  some 
9ther  exceptions  in  the  statute,  relating  to  offences  concerning  champerty, 
jcc  But  the  statute  21  Jac.  I.  c  4.  does  not  extend  to  offences  created 
by  subsequent  statutes  ^ ;  and  neither  this  statute  *,  nor  the  31  Eliz.  c.  5C 
extends  to  actions  brought  by  the  party  grieved.  In  an  action  on  the  sts* 
tute  1  &  2  Ph.  &  M.  c.  12.  for  driving  a  distress  out  of  the  hundred,  if 
the  hundred  in  which  the  cattle  were  distrained  be  in  one  county,  and 
the  hundred  into  which  they  were  driven  in  another,  the  venue  may  be 
laid  in  either  county  0.  But  an  action  on  the  statute  3  Geo.  II.  c.  X» 
for  selling  coals,  as  and  for  a  sort  which  they  really  were  not,  must  be 
brought  in  the  county  in  which  the  coals  were  delivered,  and  not  when 
they  were  contracted  for  \  And  a  penal  action  for  non-resident  mini 
be  brought  in  the  county  in  which  the  living  is  situated  K  In  an  aeCkm 
brought  to  recover  penalties  on  the  statute  of  usury,  it  appeared  that  the 
contrfK^  was  made  in  one  county,  and  the  money  paid  in  another;  sad 
the  court  held,  that  the  venue  ought  to  have  been  laid  in  the  oooaty 
where  the  usurious  inter^t  was  received  K 

There  are  also  certain  actions,  wherein  the  venue,  which  would  other* 
wise  be  transitory,  must  by  various  acts  of  parliament,  made  for  prated* 
ing  officers  in  the  execution  of  their  duty,  be  laid  in  the  county  wherda 
the  facts  were  committed,  and  not  elsewhere.  Such  are  actions  upon  the 
case  or  trespass  against  justices  of  peace,  mayors  or  bailiffs  of  cities  or 


■  Com.  Dig.  tit  Action^  N.  10  Bui.  NL 
Pri,  195.  4  Bur.  2467.  2  Dumf.  &  East, 
2S8.  2  Bos.  &  PuL  381.  4  East,  385.  9 
East,  296.  5  Taunt.  754.  1  Marsh.  320. 
S.C  I(L  321.  (a).  3  Maule  &  Sel.  429. 
■  »»  6  Maule  &  ScL  427. 

*  Bunb.  236.  261.  Fkrker,  182.  3  Anstr. 
871. 

*  1  Salk.  372,  3.  BuL  A^  JVt.  195.  Sel. 


iVL  JVi.  6  Ed.  637.  3  Maule  &  Sd.  438, 9. 
442,  3.  445. 

'  1  Show.  354.  BuL  A^  Pru  196. 

f  Jnte,  14.  Bui.  iVL  Pirt.  195. 

B  2  Campb.  266.  2  Taunt.  852.  &  C 

^  4  East,  385. 

1  2  Chit.  Rep.  42a 

k  3  Bam.  &  Ores.  700.  5J)ovLlcBji 
616.  S.  C. 
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UKwnn  coirpeinte,  headboroughsy  portteves,  cooBtables,  ti^ing^men,  chtirdk* 

wardens,  &c.  or  other  persons  acting  in  their  aid  and  assistance,  or  by  theur 

command,  for  any  thing  done  in  their  official  capacity  * ;  and  also  actions  Oficen  oC  tx. 

against  any  person  or  persons,  for  any  thing  done  by  an  officer  or  officers  ^  orcurtom* 

of  the  excise^,  or  customs^,  or  oikers  acting  in  his  or  their  aid,  in  execu« 

tion  or  by  reason  of  his  or  their  office ;  or  for  any  thing  done  in  pursuance 

of  the  act  for  const^dating  the  proTisions  of  the  acts  relating  to  the  dttties    " 

under  the  management  of  the  commissioners  for  the  affiurs  of  taxes,  ev 

any  act  for  granting  duties  to  be  assessed  under  the  r^ulatiMis  of  that 

act  \  &C. ;  against  an  officer  of  the  army,  navy,  or  marines,  for  any  thing  Officers  of 

done  in  the  execution  of,  or  by  reas<m  of  his  office* ;  or  against  any  p^«  ^^I^J^^'  ^^ 

son,  for  any  thing  done  in  pursuance  of  the  acts  relatiYe  to  larceny,  ke,  .<ni  On  acts  idatiTe 

malidoas  injuries  to  property  '.     But  an  action  against  a  constable  ia  not  ^  ^^*^^J9  &^ 

•onlined  to  the  proper  county,  where  he  does  not  act  in  execution  of  bis 

office  f • 

Also,  by  the  42  Geo.  III.  c.  85.  \  the  prowions  of  the  statute  21  Jac  Agahut  penons 
L  c  12.  with  regard  to  the  venue,  &c  are  extended  to  all  persons  having,  ^pioy^lJ^k^ 
holding  w  exercising,  or  being  em j^yed  in  any  public  employment,  oar  any 
office,  station  or  capacity,  either  civil  or  military,  either  in  at  out  of  this 
kingdom ;  and  who  under  and  by  virtue  or  in  pursuance  of  any  act  or 
acts  of  parliament,  &e.  have,  by  virtue  of  any  sudi  public  employmenty 
&c  power  or  authority  to  commit  persons  to  safe  custody :  and  '^  all 
such  persons,  having  such  power  or  authority  as  afc^esaid,  shall  have  and 
be  entitled  to  all  the  privileges,  benefits  afid  advantages,  given  by  the  pn^ 
visions  of  the  said  act,  as  fully  and  effectually  to  all  intents  and  purpose^^ 
as  if  they  had  been  specially  named  therein.  Provided  always,  that  when 
any  action,  bill,  plaint  or  suit,  upon  the.  case,  trespass,  batteryj  ov  &lm 
imprisonment,  shall  be  brought  against  any  such  person  as  is  in  this  act 
described  as  aforesaid,  in  this  kingdom,  for  or  upon  any  act,  matter  or 
thing  done  out  of  this  kingdom,  it  shaU  be  lawful  for  the  plaintiff  Imnging 
the  same,  to  lay  such  act  matter  or  thing  to  have  been  done  in  WettimM-* 
Mer,  or  in  any  county  where  the  person  againitt  whom  any  such  actiouj 
bill,  plaint  or  suit  shall  be  brought,  shall  then  reside." 

On  the  other  hand,  the  venue  in  a  transitory  action  is  in  some  cases  «/-  WbenalUMwdicr 
together  optional  in  the  plaintiff;  as  where  the  action  arises  in  Wales,  oc  ^^^ 
beyond  the  sea,  or  is  brought  upon  a  bond,  or  other  specialty,  promissory 
note,  or  bill  of  exchange ;  for  scandalum  magnatum,  or  a  libel  dispersed 
throughout  the  kingdom ;  against  a  carrier,  or  lighterman ;  or  for  an  es- 
cape, or  feUae  return ;  and  in  short,  wherever  the  cause  of  action  is  not 

*  Sut  81  Jac,  I.  c  12.  §  5.  <  Stat.  6  Geo.  IV.  c  108.  §  97. 

^  23  Geo.  III.  c  70.  $  84.  '  Stat.  7  &  8  Geo»  IV.  c.  29.  $  76.  Ib 

^  84  Geo.  III.  less.  2.  e.  47.  §  S5.  89.  c  30.  §  41. 

vhiefa  statute^  however,  U  repealed  by  that  of  .  *  i  Str.  446.  8  Bur.  174S.  and  iee8  Bap^ 

9  Geo.  I  V.c  105.  and  see  flUt.  88  Geo.  III.  Rep.  548.    3  Esp.  Rep.  886.    8  Stark.  .Nfo 

c.  37.  $  83.  6  Geo.  IV.  e.  108.  §  97.  JPyi.  445. 


d 


Sut.  43  Geo.  III.  c.  99.  §  70»  .   *"  §  6. 
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Where  laid,  in 
K»  B.  by  origi- 
naL 


In  a  P. 


gin  will  heliv 
but  not  hurt. 


wholly  and  necessarily  confined  to  a  single  county  ^    In  these  cases,  the 
venue  cannot  be  changed  by  the  courts,  but  upon  a  special  ground. 

In  actions  by  original,  the  yenue,  in  the  King's  Bench,  should  in  gene- 
ral be  laid  in  the  county  where  the  writ  was  brought  ^ :  and  if  it  be  not 
so  laid,  the  court  will  set  aside  the  proceedings  for  irregularity,  and  the 
plaintiff,  we  have  seen  S  will  lose  his  bail.  But,  in  the  Common  Pless, 
though  the  practice  was  formerly  the  same  as  in  the  King's  Bench  ^,  where 
an  arrest  shall  be  by  virtue  of  a  capias  ad  respondendum  in  any  county, 
and  bail  shall  be  put  in  thereupon,  and  the  plaintiff  shall  think  proper 
afterwards  to  declare  in  a  different  county,  it  shall  not  be  deemed  a  waiver 
of  the  bail ;  but  the  recognizance  of  bail  shall  be  as  effectual  for  the  benefit 
of  the  plaintiff,  and  he  may  proceed  thereon  against  the  bail,  in  the  same 
manner  as  if  the  plaintiff  had  declared  against  the  defendant  in  the  same 
County  in  mar-    county  in  which  the  bail  was  put  in  ^    And  it  is  a  general  rule>  that  the 

county  in  the  margin  will  help,  but  not  hurt ':  Hence,  if  there  be  do 
venue,  or  it  be  not  laid  with  certainty  9,  in  the  body  of  the  dedaratieo, 
reference  must  be  had  to  the  margin ;  but  where  a  proper  venue  is  laid  in 
the  body,  the  county  in  the  margin  will  not  vitiate  it  \  In  an  action 
upon  the  case  for  a  nuisance,  if  no  place  be  alleged  where  the  nuisaaee 
was  committed,  the  county  in  the  margin  shall  be  intended  K  And,  in 
stating  transitory  fieicts,  it  is  enough  to  all^  a  county  for  a  venu^  with- 
out a  parish  K 

In  actions  by  biU  against  common  persons,  in  the  Bang's  Bench^  thede- 
tnll,  in  K.  B.       daration  begins  by  stating  the  defendant  to  be  in  custody  of  the  marshal  ^' 

or,  if  he  be  in  custody  of  the  sheriff,  or  bailiff  or  steward  of  a  firanduse 
having  the  return  and  execution  of  writs,  it  should  allege  in  whose  cos- 
tody  he  is,  at  the  time  of  the  declaration,  by  virtue  of  the  process  of  tbe 
court,  at  the  suit  of  the  plaintiffs™.  If  the  action  be  brought  by  or 
against  particular  persons,-  as  assignees,  executors,  &c.  the  special  chaiao- 
ter  in  which  they  sue,  or  are  sued,  should  be  set  forth  in  the  beginnii^  ni 
the  declaration :  And  in  actions  against  attomies,  instead  of  stating  tbst 
they  are  in  custody  of  the  marshal  or  sheriff,  it  should  be  stated  thst 


Oonraienccment 


'  See    tbe   cases  referred  to  in  Chap. 
XXIV. 
^  But  vide  anie,  4£5. 
«  ArUe,  894. 
'Barnes,  116. 

•  R.  H.  22  Geo.  III.  C  P. 

'  1  Wms.  Saund.  5  Ed.  308.  (1}.  And 
note^  Lord  Mardwicke  was  of  opinion,  that 
the^  in  the  maigin  of  the  declaration,  was 
not  originally  meant  to  signify  the  county, 
but  vras  only  a  denotation  of  each  section  or 
paragraph  in  the  record.  Cas.  temp,  Hardw. 
Mi. 

•  2  BUc.  Rep.  847.  8  Wds.  880.  S.  C 

^  Cas.  temp.  Hardw.  348, 4.  Barnes,  488. 


3  Dumf.  &  East,  887. 

1  1  Taunt.  879.  and  see  2  Eas^  497.  5 
Taunt  789.  1  Marsh.  863.  S.  C  And  sse 
further,  as  to  the  venue  in  personal  aclioiii^ 
whether  local  or  transitory,  and  the  mode  of 
stating  it,  with  the  consequences  of  a  nil- 
take,  and  when  aided,  1  Chit.  iY.  4  Ed.  899^ 
&c  252,  &c.  Steph.  PL  298»  &e. 

^  S  Maule  &  SeL  148. 

1  Append.  Chap.  XV.  §  19.  Ckap.Xyn. 
§  16,  &c  Chap.  XLVL  §26.  Andfivrlhe 
form  of  the  beginning  and  coodnaioa  ef  s 
declaration  in  the  Ezcheqnery  see  AfgmL 
Chap.  XVII.  $  19, 20^  91. 

''  Append.  Chap.  XV.  §  1,  Ae. 
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48» 


tiiey  tie  present  in  court  * ;  or.  In  actions  against  peers  or  members  of  the 
lioase  of  commonsy  that  they  have  privU^e  of  parliament  ^ 

In  accouniy  covetuiui,  debt,  annuity,  detinue,  and  replevin,  where  the  origi«  By  original,  in  . 
nal  is  a  summons,  the  dedaration  by  original  vmt,  in  the  King's  Bench  or  ^^^^^'^^ 
Comnum  Fleas,  b^ns  by  stating  that  the  defendant  was  summoned  to  an« 
swer:  in  actions  on  the  case,  trespass,  ejectment,  &c  where  the  original  is 
an  attachment,  it  states  that  he  was  attached  to  answer  ^*  But  where  by 
tiie  declaration  it  appears  that  the  defendant  was  summoned,  instead  of  at» 
tacked,  or  vice  versd,  the  defendant  cannot  demnr,  without  craving  oyer 
of  the  original,  and  setting  it  forth,  in  order  to  shew  that  it  does  not  war« 
cant  the  declaration^. 

It  was  formerly  usual  for  the  declaration  by  original  to  repeat  the  whole  Recital  of  ori- 
of  the  original  writ  *.  But  this  practice  being  productive  of  great  and  un*  ^ 
necessary  prolixity,  a  rule  of  court  was  made,  that  ''  declarations  in  ac- 
tions upon  the  case,  and  general  statutes,  other  than  debt,  repeat  not  the 
original  writ,  but  only  the  nature  of  the  action ;  as  that  the  defendant 
was  attached  to  answer  the  plaintiff,  in  a  plea  of  trespass  upon  the  case; 
*'  OOP  in  a  plea  of  trespass  and  contempt,  against  the  form  of  the  statute  V 
And  in  trespass  vi  et  armis,  commenced  by  original,  it  has  been  deemed 
sufficient,  on  a  general  demurrer,  to  state  in  the  declaration,  that  the  de- 
fendant was  attached  to  answer  the  plaintiff,  in  a  plea  of  trespass,  without 
setting  forth  the  drcumstanoes  <(.    It  even  seems,  that  the  omission  of  the  Complaint. 

words  ''and  thereupon  the  said  plaintiff  by his  attorney  complains," 

in  tiie  beginning  of  a  declaration  of  trespass  on  the  case,  in  the  Common 

Pleas,  is  no  cause  of  special  demurrer  \    And  it  is  no  objection  to  a  de-  Dengnation  of 

daration,  that  the  parties,  having  been  once  called  by  their  names,  are  af-  ^^^^^^ 

terwards  designated  by  the  terms  plaintiff  and  defendant '  /  which  is 

now  become  the  common  mode  of  declaring. 

In  actions  upon  contracts,  the  declaration  must  in  all  cases  state  the  Sutement  of 
eomtract  upon  which  the  action  is  founded,  and  the  breach  of  it :  And  this  ^^^^^Qtraok 
alone,  without  more,  is  in  some  cases  sufficient ;  as  in  an  action  of  dd}t  on 
bond,  by  the  obligee  against  the  obligor.    Contracts  are  either  in  writing  \  Contnurts,  In 


€€ 


4€ 


« 


*  Append.  Chap.  XIV.  §  18,  &c 

^  Id.  Chap.  VL  $  18,  &c 

^  Com.  Dig.  Ut  Pleader,  C  19.  8  Wma. 
Saimd.  5  Ed.  1.  (1.)  Append.  Chap.  XVIL 
§  7,  Ac  Chap.  XLVL  $  80,  &c. 

*'  Cro.  Jac  106.  Cro.  Car.  91.  1  Wma. 
Stand.  5  Ed.  816.  1  Sid.  428.  8  Keb.  544. 
1  Mod.  3.  S.  a  4  Mod.  846.  8  Salk.  701. 
6  Mod.  88.  S.  a  8  Ld.  Raym.  90S.  Fort 
841.  Caa.  temp,  tiardw.  189.  Barnard  r, 
IfM^  H. 88  Geo.  IIL  C.P.  Com. Dig. tit 
Header,  a  18. 14.  8  M.  6.  and  see  8  Wila. 
8fiw80&418.  1  H.Blac.849.  11  East,  68. 
1  Chit  JPI.  4  Ed.  866,  7.  Steph.  PL  484, 6. 
And  at  «9fi6r  esanot  now  be  bad  of  theofigi-. 

▼OIh  I. 


nal  writ,  it  seemi  that  the  declarttion  it  no 
longer  demurrable  for  the  above  cause.  1 
Wms.  Saund.  6  Ed.  818.  (8.)  but  lee  8 
Chit  Rep.  688. 

*  Com.  Dig.  tit  Pleader,  C  18. 

t  R.  M.  1654.  $  18.  K.  B.   R.  M.  1654. 

5  16.  c.  p. 

<  Carth.  106.  and  lee  1  Wma.  Saund.  5 
Ed.  818.  (&) 

^  1  Boa.  &  PtaL  866.  And  lee  further,  aa 
to  the  mode  of  commencing  declarations,  1 
Chit  i%  4  Ed.  854,  &c.  Steph.  PL  480. 

i  6  Taunt  181.  8  Marsh.  101.  S.  C  6 
Taunt  406. 

^  For  the  caaei  in  which  it  ia  neceisary 

F  F 
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writing,  or  by 
paroL 

Express,  or  im- 
plM> 


Present,  or  fu- 
ture. 


How  stated  in 
declaration. 

Variance. 


OF  THE  IMBCLARATION. 

vt  by  parcl :  if  in  writing,  they  are  either  by  deed  under  8eal>  or  by  agrte^ 
meni  without  seal :  and  they  are  either  express  or  implied  ;  the  former  are 
created  by  the  words,  the  latter  by  the  obvious  meaning  and  intention  of 
the  parties.  Thus,  a  covenant  is  implied,  from  the  habendum  in  a  lease, 
for  quiet  enjoyment;  and  from  the  reddendum,  for  payment  of  the  rent*. 
So,  on  the  indorsement  of  a  note  or  bill,  it  is  implied,  that  if  the  drawer 
or  acceptor  do  not  pay  it,  the  indorser  will,  on  having  due  notice  of  its 
non-payment  ^ :  And  in  general  it  may  be  remarked,  that  promiaea  are 
implied,  to  pay  money  on  l^al  liabilities  ^.  With  r^ard  to  their  ape- 
ration,  contracts  are  present  or  future;  under  the  former,  may  be  daased 
warranties,  that  a  horse  is  sound,  &c  :  the  latter  are  to  do  or  omit  some 
act,  w  to  procure  it  to  be  done  or  omitted  by  another  ^.  Contracts  must 
be  stated  in  the  declaration  as  they  were  really  made,  either  in  tenn^  or 
according  to  their  l^al  effect  ^ ;  and  if  there  be  a  variance,  it  will  be  &tal'. 

756.  1  Chit  Rep.  507.  S.  C  lor  nafidoiii 
prosecution;  4  Moore^  266.  I  Brod.  &  Bug, 
588.  S.  C  against  agent,  for  miaronduft;  5 
Bam.  &  Aid.  615.  1  DowL  &  RyL  930.  & 
C.  for  libel;  8  Barn.  &  Cres.  466.  8  DovL 


that  the  contract  should  be  in  writing,  see  the 
statute  of  frauds  and  perjuries,  89  Car,  II. 
c.  8.  §  4.  17. 

*  a  Bac.  Abr.  896. 
^  Bayley,  on  Bills,  89.  41,  2.  57. 

*  Ante,  8. 

*  See  further,  as  to  contracts  in  cummpsU, 
1  Chit.  PI.  4  Ed.  865,  &c.  Lawes,  on  Read- 
ing, Chap.  IV. 

<  1  Marsh.  211.  per  Gibbs,  Ch.  J. 

'  For  modern  cases,  in  which  variances 
between  the  declaration  and  evidence,  have 
been  holden  to  be  fatal,  see  1  New  Rep.  C. 
P.  351.   5  Esp.  Rep.  839.  S.  C.   8  East,  8. 

4  Maule  &  SeL  505.  8  Chit  Rep.  333.  3 
Moore,  79.  Gow,  81.  S.  C.  8  Barn.  &  Aid. 
801.     1  Chit  Rep.  88.  S.  C.     Id.  60.  (a). 

5  Barn.  &  Aid.  48.  1  Barn.  &  Cres.  16.  8 
Stark.  NL  Pri.  156.  S.  C.  8  Dowl.  &  Ryl. 
15.  S.  C.  8  Barn.  &  Cres.  80.  3  DowL  & 
Ryl.  81 1.  S.  C.  3  Barn.  &  Cres.  468.  5 
DowL  &  Ryl.  319.  S.  C.  4  Barn.  &  Cres. 
108.  6  DowL  &  RyL  800.  S.  C.  5  Bam.  & 
Cres.  909.  8  DowL  &  RyL  643.  S.  C.  8 
Bing.  478.  in  assumpsit  i  4  Maule  &  Sel. 
470.  6  Maule  &  SeL  115.  1  Moore^  89.  8 
Bam.  &  Aid.  765.  1  Chit  Rep.  518.  S.  C. 
p  Moore,  164.  8  Brod.  &  Bing.  395.  S.  C. 
8  DowL&  RyL  145.  in  covenant i  jinte,225, 
6.  iq  debt  on  bail  bond;  Ry.  &  Mo.  153.  1 
Car.  &  P.  534.  S.C.iadebt  for  usury;  4 
Bam.  &  Cres.  403.  6  DowL  &  RyL  483. 
S.  C.  5  Bam.  &  Cres.  839.  8  DowL  &  RyL 
98.  S.  C.  in  coji^  against  sherifil  for  escape 
or  folse  return;  Doug.  665.  4  Bam.  & 
Cres.  657.  7  DowL  &  RyL  188.  Ry.  & 
Mo.  866.  S.  C  mease,  against  sherii^  on 
sut  8  Anne,  c  14.  §  1.;  8  Barn.  &  Aid. 


&  RyL  788.  S.  C.  for  slander  of  title;  5 
Moore,  475.  \n replevin;  and  1  Car. &  P.47S. 
on  an  indictment  for  a  conspiracy.  And  for 
cases  in  which  variances  have  been  decnd 
immaterial,  see  8  East,  8.  18  East,  410,  i 
Taunt  108.  /d.  581.  8  Marsh.  887.  &  C 
8  Taunt  197.  8  Moore,  114.  S.  C  1  Chit 
Rep.  60.  (a).  1  Brod.  &  Bing.  588.  4 
Moore,  515.  8  Brod.  &  Bing.  89.  S.  C  5 
Moore,  74.  8  Brod.  &  Bing.  S59.  8.  C  4 
Bam.  &  Aid.  435.  5  Bam.  ft  Aid.  964.8. 
C.  11  Price,  19.  3  Stark.  3^  iVi.  16&  1 
Bam.  &  Cres.  18.  7  Moore^  888.  1  Biii^ 
34.  S.  C.  8  Moore,  878.  1  Bing.  855.  S.C 
4  Barn.  &  Cres.  445.  6  DowL  &  R^  5SS. 
S.  C.  7  DowL  &  Ryl.  140.  S  Bing.  6SS. 
in  assumjmt;  1  Staric.  Ni.  PrL  894.  1  QiiL 
Rep.  518.  (a).  4  Moore,  66.  1  BnLk 
Bing.  443.  S.  C.  9  Price,  648.  •  Moei^ 
488.  3  Brod.  &  Bing.  186.  S.  C  1  Ban.* 
Cres.  856.  8  Dowl.  &  RyL  668.  &  C.  1 
Car.  &  P.  80. 610.  Ry.  &  Mo.  195.  1  Ckb 

6  P.  586.  S.  C.  1  Younge  &  J.  8.  iacs- 
venant;  Ante,  885.  hi  debt  on  bail  bsad; 

7  Moore,  881.  1  Bing.  6.  &  C  in  4ril  fli 
replevin  bond;  1  Durnt  &  East  Stt.  1 
Chit  Rep. 60.  in  debt  for  penaltiea;  6Bb& 
&  Cres.  851.  in  debt  for  rent;  4  BiiB.* 
Cres.  880.  6  DowL  &  RyL  60(L  aC  ii 
debt,  against  marshal,  for  escape;  Tlfum 
845.  for  diverting  a  vatenwiiae;  I  Oik 
Rep.  104.  4  Bam.  h  Oft.  HU  SJh^k 
RyL  891.  S.  C.  for  distuibance  of 
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wtrnptii  for  lue  and  oocapatioD>  it  k  not  necessary  to  state  in  wbait 

A  the  premises  are  sitimted  * :  and  where  a  parish  is  known  as  well 

le  name  as  another,  it  is  sufficient  to  call  it  by  either  K    But  where 

itnation  of  the  premises  is  alleged  in  the  declaration,  a  Tariance  in  the 

\  of  the  parish  is  &tal  ^ 

hen  the  contract  is  by  deed,  it  is  not  necessary  to  set  forth  the  am-  Consklention, 

%ikm  upon  which  it  is  founded;  as  the  law  in  that  case  implies  a  ^  ^  tu^^i^ 

leiation,  where  none  is  stated  ^ :  And  a  consideration  is  also  implied,  ^^^  °<^ 

bills  of  exchange,  and  promissory  notes :  But  in  all  other  cases,  the 

deration,  not  being  implied,  must  be  stated  in  the  declaration.     CtM-  Executed,  or 

Uions  are  commonly  said  to  be  executed  or  executory;  or  in  other  ^°^^^^^' 

I,  the  contract  is  founded  upon  something  already  done,  or  to  be  done: 

Jiere  is  a  third  species  of  considerations,  partaking  of  the  nature  of  Mutual  pro- 

the  others,  as  in  the  case  of  mutual  promises*  ;  where  the  plaintiff's  ^^'^ 

ise  is  executed,  bnt  the  thing  which  he  has  engaged  to  perform  is 

itory.    When  the  consideration  is  executed,  the  defendant  cannot 

ne  the  consideration  by  itself,  because  it  is  incorporated  and  coupled 

the  promise,  and  if  it  were  not  then  in  foct  executed,  it  is  nudum 

m:  Bnt  if  it  be  executory,  the  plaintiff  caxmot  bring  his  action  till 

unsideration  be  performed ;  and  if  in  truth  the  promise  were  made, 

he  consideration  not  performed,  the  defendant  must  traverse  the  per* 

mee,  and  not  the  promise,  because  they  are  distinct  things  '. 

is  also  commonly  supposed,  that  to  make  a  good  consideration,  there  What  a  good 

be  either  an  immediate  benefit  to  the  party  promising,  or  a  loss  to  the  ^ 

n  to  whom  the  promise  was  made.     Bnt  this  rule  seems  to  be  too 

w ;  for  it  is  said,  that  wherever  a  man  is  under  a  moral  obligation, 

i  no  court  of  law  or  equity  can  enforce,  and  promises,  the  honesty  and 


u  &  Crei.  77.  2  DowL  &  RyL  184^ 
7  Moore»  aoi.  1  Bing.  45.  S.  C  in 
;  S  Durnf.  &  East,  643.  in  case,  on 
1  Geo.  II.  c.  19.  §  S.;  4  Durnf. 
»t,  568.  DowL  &  RyL  NL  PH.  35. 
^ligence;  S  Barn.  &  Cret.  541.  5. 
&  RyL  292.  S.  C  for  deceit ;  2  Bam. 
et.  2.  S  DowL  &  RyL  226.  S.  C. 
t  the  theriSi  for  not  taking  sufficient 
B  in  replevm  ;  Ry.  &  Mo.  291.  against 
erifl^  for  an  escape ;  S  DowL  &  RyL 
3  Bam.  &  Cres.  2.  4  DowL  &  RyL 
S.  C  against  the  sherifi^  for  a  false 
;  9  EMt,  157.  6  Maule  &  Sd.  29. 
Bcioui  prosecution;  1  Chit  Rep.  480. 
k  lucres.  678.  4  DowL  &  RyL  230. 
S  Barn,  k  Cres.  24.  4  DowL  & 
»5.  &  C.  S  Bam.  &  Cres.  118.  4 
&  RyL  670.  S.  C  3  Barn.  &  Cres. 
H  (5).  4  DowL  &  RyL  810.  S.  C. 
a;  6  Bwn.  &  Cres.  84.    9  DowL  & 


RyL  20.  S.  C.  in  r^fUvm;  4  DowL  &  RyL 
202.  9  Moore,  566.  2  Biag.  271.  &  C  in 
trtspau  s  Ry.  &  Mo.  252.  4  Bam.  &  Crei. 
850.  7  DowL  &  RyL  324.  S.  C.  6  Barn. 
&  Cres.  102.  9  DowL  &  RyL  97.  S.  C.  on 
an  indictment  for  peijur)'.  And  see  further, 
as  to  variance^  1  Chit  Tl.  4  Ed.  271,  &c. 
884^  &c.  8  Staric.  Evid.  1526,  &c. 

*  6  East,  348.  1  Taunt.  570. 

t>  1  Taunt.  570.  and  see  1  Bos.  &  PuL 
225.  2Canipb.3.  13  East,  9.  3  Taunt.  127. 
5  Maule  &  SeL  326.  1  Chit  PL  4  Ed.  251, 
2.  but  see  2  Campb.  274. 

""  8  Campb.  285.  and  see  4  Taunt  700. 
1  Moore,  161.  Holt  Nu  Pru  528.  S.  C.  2 
Moore,  587.  8  Taunt  530.  S.  C. 

'  7  Dvraf.  &  East,  475.  and  see  8  Bur. 
1639. 

*  1  Salk.  171.  1  Ld.  Raym.  666.  &  C 
fBQl.iViiVi.146u 
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Inducement 


ATennentii 
when  necesmy, 
and  when  not 


Of  performance 
of  condition  pre- 
cedent 


Of  condition 
jubaequent,  un- 
secesaary. 


rectitude  of  the  thing  is  a  consideration ;  as  if  a  man  promise  to  pay  a  jost 
debt^  the  recovery  of  which  is  barred  by  the  statute  of  limitations ;  or  if  a 
man^  after  he  comes  of  age,  promise  to  pay  a  meritorioos  debt  contracted 
during  his  minority,  but  not  for  necessaries ;  or  if  a  bankrupt  in  affluent 
circumstances,  after  his  certificate,  promise  to  pay  the  whole  of  his  debts; 
or  if  a  man  promise  to  perform  a  secret  trust,  or  a  trust  void  for  want  of 
writing  by  the  statute  of  frauds.  In  these  and  many  other  instancet, 
though  the  promise  give  a  compulsory  remedy,  when  there  was  none  be- 
fore, either  in  law  or  equity;  yet  as  the  promise  is  only  to  do  what  an  honest 
man  ought  to  do,  the  ties  of  conscience  upon  an  upright  mind  are  said  to 
be  a  sufficient  consideration*. 

When  the  promise  and  consideration  explain  themselves,  withoot  refer- 
ence to  any  collateral  matter,  they  are  stated  in  the  declaration  withool 
any  inducement:  But  when  that  is  not  the  case,  the  declaration  begins  by 
stating  the  circumstances  under  which  the  contract  was  made>  or  to  windi 
the  consideration  refers ;  as  in  an  action  of  assumpsit  to  pay  money,  in 
consideration  of  forbearance,  or  of  staying  proceedings,  the  declaration  be- 
gins by  stating  the  debt  forborne,  or  the  proceedings  that  were  stayed.  The 
inducement  is  in  nature  of  a  preamble,  and  leads  on  to  the  principal  matter 
of  the  declaration ;  and  as  its  office  is  explanatory,  it  does  not  require  eiaet 
certainty  \ 

When  the  consideration  is  executed,  and  the  promise  to  pay  a  sum  cer- 
tain, or  to  do  or  omit  some  specific  act,  the  declaration  proceeds  at  oaee 
from  the  contract  to  the  breach,  without  any  intermediate  avermenis;  as  in' 
the  case  of  indebitatus  assumpsit,  to  pay  a  precedent  debt,  &c.  But  whm 
the  consideration  is  executory,  or  the  performance  of  the  defendant's  eove- 
nant  or  agreement  is  made  to  depend  on  the  performance  of  a  conditioa 
precedent,  on  the  part  of  the  plaintiff,  the  declaration  ought  to  aver  tlist 
the  consideration  has  been  executed,  or  the  condition  performed :  for  it  is 
a  rule,  that  in  all  cases  where  the  estate  or  interest  commences  on  a  oon- 
dition  precedent,  be  the  condition  or  act  in  the  affirmative  or  negative,  and 
to  be  performed  by  the  plaintiff  or  defendant,  or  any  other,  the  plaintiff 
ought  in  his  count  to  aver  performance  ^ ;  as  if  a  man  grant  an  annuity  to 
another,  when  he  is  promoted  to  such  a  benefice,  &c.  the  plaintiff  in  os- 
nuity  ought  to  aver  that  he  is  promoted  ^,  &c.  But  when  any  estate  or 
interest  passes  or  vests  immediately,  and  is  to  be  defeated  by  a  coaditioB 
subsequent,  or  matter  ex  post  facto,  be  it  in  the  affirmative  or  negative,  or 
to  be  performed  by  the  plaintiff  or  defendant,  or  by  any  other,  perfivn- 
ance  of  that  matter  need  not  be  averred® :  as  if  a  grant  be  of  an  annuity 


*  Per  Lord  Man^fidd,  Cowp.  290.  and  see 
5  Taunt  S6.  accord,  but  see  S  Bos.  &  PuL 
849.  (a),  temb.  eontrcu  And  see  further,  as 
to  the  condderatian  in  aasumpnt,  1  Chit  TU 
862,  &c.  Lawes,  on  Pleading,  Chap.  IIL  4 
Bam.  &  Cres.  8.  6  DowL  &  RyL  48.  S.  & 
8  Bing.  464.  1  M'Clel.  &  T.  806.  6.  C.  but 
4  Bam.  &  Cies.  345.    6  Dowl  &  RvU 


488.  S.  C.  7  DowL  &  R^  14. 

^  Com.  Dig.iit  Pleader,  C  81.  And  see 
further,  as  to  the  mducemaU  in  mmmpit,  1 
Chit  Pi.  4  Ed.  860,  &c  Lenre%  on  Fkii- 
ing,  Chap.  IL 

*  7  Co.  10.  a. 

'  PI.  Com.  86.  b. 

«  7  Co.  10*  a. 
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to  A.  tiU  he  be  advanced  to  a  benefice.  A,  in  annuity  need  not  say  that  Be        -^ 
18  not  yet  advanced*. 

Covenants  or  agreements  are  of  three  kinds ;  first,  snch  as  are  called  Covenanu  or 
mutual  and  independent,  where  either  party  may  recover  damages  from  JSl^dlnd^**" 
tBe  other,  for  the  injury  he  may  have  received  by  a  breach  of  the  covenants  pendent 
in  his  £ivonr,  and  where  it  is  no  excuse  for  the  defendant  to  allege  a  breach 
of  the  covenants  on  the  part  of  the  plaintiff :  Secondly^  there  are  covenants  Conations  pre- 
which  are  conditions  and  dependient,  in  which  the  performance  of  one  de- 
pends on  the  prior  performance  of  another;  and  therefore,  till  this  prior 
condition  be  performed,  the- other  party  is  not  liable  to  an  action  on  his 
covenant :  Thirdly,  there  is  also  a  sort  of  covenants,  which  are  mutual  Mutual  condi- 
conditions,  to  be  performed  at  the  same  time;  and  in  these,  if  one  party  ^^J^I^J'^^" 
was  ready  and  offered  to  perform  his  part,  and  the  other  neglected  or  re-  ^me. 
fiosed  to  perjRNrm  his,  he  who  was  ready  and  offered,  has  fulfilled  his  engage- 
ment,  and  may  maintain  an  action  for  the  default  of  the  other,  though  it 
be  not  certain  that  either  is  obliged  to  do  the  first  act  \ 

The  depoidence  or  independence  of  covenants  is  to  be  collected  from  the  Dependence^  or 
evident  sense  and  meaning  of  the  parties ;  and  however  transposed  they  )!^^|^^ta.  ^ 
may  be  in  the  deed,  their  precedency  must  depoid  on  the  order  of  time, 
in  which  the  intent  of  the  transaction  requires  their  performance  ^.  The 
words  by  which  conditions  precedent  are  commonly  created,  are  for  ^,  in 
€omtideratum  of,  ita  quod  *,  proinde  ^,  &c.  In  general,  if  the  agreement  be 
that  one  party  shaU  do  an.  act,  and  that  for  the  doing  thereof  the  other 
jhall  pay  a  sum  of  money,  the  doing  of  the  act  is  a  condition  precedent  to 
thm  payment,  and  the  party  who  is  to  pay  shaU  not  be  compelled  to  part 
with  his  money,  till  the  thing  be  performed  >.  And  however  improbable 
the  thing  may  be,  it  must  be  complied  with,  or  the  right  which  was  to 
attach  on  its  being  performed  does  not  vest :  as  if  the  condition  be,  that  A. 
ahall  enfeoff  B.  and  i^.  do  all  in  his  power  to  perform  the  condition,  and 
jB.  will  not  receive  livery  of  seisin,  it  was  never  doubted,  but  that  the  right 
which  was  to  depend  on  the  performance  of  the  condition  did  not  arise  \ 
if  a  person  undertake  for  the  act  of  a  stranger,  the  cases  are  uniform  to 


*  7  Co.  10. 1.  PL  Com.  25.  b.  80.  a.  88. 
K  and  lee  1  Dumfl  &  East,  645.  8  H.  Blac. 
579.  For  the  cases  in  which  it  is,  or  is  not 
Bceenaiy  to  a^er  the  existence  of  a  life,  and 
how  it  may  be  aTcrred,  see  1  Wms.  Saund.  5 
Ed.  885.  a.  (8.) 

^  Ftr  Lord  Mantfidd,  in  the  case  of 
ISmgiion  t.  Prttton,  cited  in  Doug.  690, 91. 
And  see  the  several  modem  cases  on  this 
subfecty  coBeeted  and  arranged  in  WiUes, 
^57.  (a).  1  Wms.  Saund.  5  Ed.  880.  (4). 
2  Wms.  Saund.  5  Ed.  108.  a.  (8).  SeL 
JVi.  Jyi.  6  Ed.  106,  &c  510.  &c  I  Chit. 
PL  878,  &c  Lawesy  on  Pleading,  Chap.  V. 

'Doug.  690.  and  see  6  DumL  &  East, 
670. 66B.  7  DoniL  &  Sut,  180. 


0  1  Vent  177.  814;  8  Wms.  Saund.  6 
Ed.  850.  S.  C 

*  8  Ld.  Raym.  766. 
t  Doug.  688. 

*  1  SaUc  171.  1  Ld.  Raym.  665.  S.  C 
and  see  1  Ld.  Raym.  440. 686.  8  SbUc.  688. 
Com.  Rep.  117.  18  Mod.  589.  S.  C  1  Str. 
585.  015i  8  Str.  718.  1  WUs.  88.  8  Bur. 
899.  8  Bkc.  Rep.  1818.  T^ovf^.  87.  878. 
680.684.  1  Dunif.&  East,  689.  1  H.B]ac. 
870.  4  Dum£  &  East,  761.  8  H.  Blac  188. 
889.574.  5  Dumfl  &  East,  409.  6  Dum£ 
&  East^570.  665.  710.  7  Dumf.  &  East^ 
185.  8  Dumt  &  East,  866.  I  East,  808.  8 
Bos.&PuL447. 

I"  6  DurnC  &  Esft,  719. 
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Mutual  pro-        ahew  that  fiudi  act  most  be  perfonned^     And  whoe  there  ave  mmhud 
°^"^''  promises^  yet  if  one  thing  be  the  consideration  for  the  other^  there  a  per- 

formance is  in  general  necessary^. 
Cases  of  mutual       If  a  day  be  appointed  for  the  payment  of  money,  and  the  day  is  to 
condSSons  wf     ^*PP*^  before  the  thing  can  be  performed,  an  action  may  be  broo^t  for 
cedent  the  money,  before  the  thing  is  done ;  for  it  appears  that  the  puty  rdied 

npon  his  remedy,  and  intended  not  to  make  the  performance  a  conditioa 
precedent  *^ :  But  where  a  certain  day  of  payment  is  appointed,  and  that 
day  is  to  happen  subsequently  to  the  performance  of  the  thing  to  be  done 
by  the  contract,  in  such  case  the  performance  is  a  condition  precedent,  and 
most  be  averred  in  an  action  for  the  money  ^.  So  if  two  men  agree,  one 
that  the  other  shall  have  his  horse,  and  the  other  that  he  will  pay  KM.  for 
him,  no  action  lies  for  the  money,  till  the  horse  be  delivered^.  Another 
distinction  to  be  attended  to  is,  that  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are  mutual  conditioiia^  the 
one  precedent  to  the  other ;  but  where  they  go  only  to  a  part^  and  a  breaeb 
may  be  paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his  oofe- 
nant,  and  shall  not  plead  it  as  a  condition  precedent  ^.  And  it  is  tmd, 
that  where  the  participle  doing,  performing,  &c  is  prefixed  to  a  oofeosBt 
by  another  person,  it  is  a  mutual  covenant,  and  not  a  condition  precedoit*. 
Arerments,  how  An  averment  may  be  by  any  words  which  shew  the  matter  to  be  as  stated; 
"^"'^  as  that  the  plaintiff  avers,  or  in  fact  saitk,  or  although,  or  becattse,  er  mlk 

this  that,  &c/    And  where  there  is  a  condition  precedent,  it  is 

to  state  in  the  declaration,  that  it  has  been  performed,  or  a  lawfiod 

Of  substantial      for  its  non-performance  i^.   But  there  are  some  cases  in  the  books,  reqwet^ 

ye  ormance.       ^^  conditions  precedent,  where  the  thing  agreed  to  be  done  having  beta 

in  effect  performed,  though  not  in  the  exact  manner,  nor  with  all  the  ci^ 
cumstances  mentioned,  it  was  deemed  a  substantial  performance^;  si 
where  the  condition  was  to  enfeoff,  a  conveyance  by  lease  and  reletse  hv 
been  deemed  sufficient ' :  So,  if  the  condition  be  for  one  to  deliver  the  wiQ 
Excuse  for  non-  of  the  testator,  and  he  deliver  letters  testamentary^.  And  wherefer  aBMB} 
pc  onnance.       ^^  doing  a  previous  act,  would  acquire  a  right  to  any  debt  or  dnty,  hj  » 

tender  to  do  the  previous  act,  if  the  other  party  refuse  to  permit  him  to  do 
it,  he  acquires  the  right  as  completely,  as  if  it  had  been  actually  done;  sod 
if  the  tender  be  defective,  owing  to  the  conduct  of  the  other  party,  nA 
incomplete  tender  will  be  sufficient :  because  it  is  a  general  principle,  that 
he  who  prevents  a  thing  from  being  done,  shall  not  avail  hinurJf  of  the 

*  6  Durnf.  &  East,  722.  4^6. 

^  1  SaQc.  171.  1  Ld.  Raym.  665.  S.  C  6  '  Com.  Dig.  tit  Header,  C  77.    WOe^ 

Dumf.  &  East,  570.  7  Durnf.  &  East,  125.  184.  427.  1  Wros.  SaunfL5  Ed.  117.c(4)' 

*"  1  Sa9c.  171,  2.     1  Ld.  Raym.  665,  6.  236.  a.  6.  2  Wms.  Swind.  6  Ed. 61.^  (9). 

S.  C.  and  see  2  H.  Blac.  392.  <  4  Dumf.  &  East,  761.  6  JHn£ktai» 

'  1  H.  Blac.  27&  (a),  and  see  6  Dumf.  570. 

&  East,  572,  8.    8  Dumf.  &  East,  S7S.    4  ^6  Dumf.  &  East,  72S. 

East,  483,  4.    10  East,  295.    1  Chit.  PL  4  *  Co.  Lit  207.  a. 

Ed.  281.  Sel.  iVi.  IVi.  6  Ed.  517,  Ac.  ^  1  RoL  Abr.  426,  frfL «.  i. 

*  2  BUc  Rep.  131&  and  see  Wiliest  146. 
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noB-perfbrmanoe  wliicli  he  lias  oocarioned  ^    The  performance  of  a  condi«* 
^on  precedent  is  also  excused  by  the  ahience  of  the  plaintiff^  in  those  cases 
where  his  presence  is  necessary  for  the  performance  of  the  condition ;  by  his 
obslrmcttng  or  preventing  the  performance ;  or  by  his  neglecting  to  do  the 
first  act,  if  it  be  incumbent  on  him  to  perform  it^:  It  is  also  excused  in 
some  eases,  by  his  not  giving  notice  to  the  defendant  ^.    When  the  condi-  Mutual  condi- 
tions are  mutual,  and  to  be  performed  at  the  same  time,  the  plaintiff  must  ^^^"^ 
aver  that  he  was  ready,  and  offered  to  perform  his  part,  but  the  defendant 
refused  to  perform  his  ^.    And  when  the  sum  to  be  paid  is  not  ascertained  FmU  necesitry 
by  the  contract,  the  plaintiff  must  aver  the  facts  necessary  to  ascertain  it :  plaintiff**  de- 
as,  upon  a  quantum  meruit  or  valebant,  that  the  plaintiff  deserved  to  havey  0**°^ 
or  that  the  goods  were  reasonably  martk,  a  certain  sum,  &c* 

When  the  contract  is  to  pay  a  collateral  sum  upon  request,  there  the  Request 
request,  being  parcel  of  the  contract,  and  as  it  were  a  condition  precedent, 
ought  to  be  specially  allied,  with  the  time  and  place  of  making  it  ^;  but 
when  the  contract  is  founded  upon  a  precedent  debt  or  duty,  as  in  the  case 
of  a  bond,  or  for  money  lent  ^,  &c.  or  is  for  the  payment  of  a  collateral  sum 
<m  a  day  certain^,  or  otherwise  than  upon  request  * ;  or  the  debt  or  duty 
arises  immediately  upon  the  performance  of  the  consideration  ^,  there  it  is 
Bflt  necessary  to  allege  a  special  request,  but  lic^t  scepius  requisitus  is  suf- 
fident ;  which  is  only  a  form  of  pleading,  and  if  it  be  omitted,  does  not 
vitiate  the  declaration '. 

When  the  matter  alleged  lies  more  properly  in  the  knowledge  of  the  Notice. 
plaintiff  than  of  the  defendant,  there  the  declaration  ought  to  shew  that 
notice  was  given  to  the  latter  ™ ;  as  where  the  defendant  promises  to 
give  the  plaintiff  so  much  for  a  commodity  as  it  is  worth,  or  as  any  other 
had  given  him  for  the  like,  or  to  give  so  much  for  every  cloth  the  plaintiff 
fliioald  buy,  or  to  pay  the  plaintiff  what  damages  he  had  sustained  by  a 
battery,  or  to  pay  the  plaintiff's  costs  of  suit  ™ :  And  when  notice  is  ne« 
flwanry,  it  ought  to  appear  that  it  was  given  in  due  time,  and  to  a  proper 
person  °.  But  when  the  matter  does  not  lie  more  properly  in  the  knoW' 
ledge  of  the  plaintiff  than  of  the  defendant,  no  notice  is  requisite^ ;  as  in 


*  Doug.  686.  and  see  1  Dumf.  &  East, 
688. 

^  I  RoL  Abr.  457,  8. 

*  Id.  463.  467,  8.  and  see  Co.Lit807.a. 

*  7  Durnf.  &  East,  180.  and  see  7  Tauot. 
814.  1  Moore,  56.  S.  a 

*  And  see  further,  as  to  the  ttvermerU  of 
performance^  or  excuse  of  performance,  in  a»- 
s^mptU,  SeL  iVL  IVi.  6  Ed.  108,  &c.  1  Chit. 
PL  4  Ed.  877,  &c.  Lawet,  on  Pleading, 
Oiapi.  V,  VL  and  as  to  the  Jbrm  of  aver- 
mtmtf  and  the  consequences  of  a  mistake^  1 

Chit.  PL  asa,  &c 

'  Com.  Dig.  tit  Pleader,  C  69.  1  Wma. 
Semd.  88.  a.  (8).  and  see  8  H.  Blao.  181. 
6  DumC  &  Eait,  409.  But  the  time  and 
place  of  the  request,  being  merely  matter  of 


form,  the  omission  of  them  cannot  be  taken 
advantage  of  in  arrest  of  judgment,  nnce  the 
sUtute  4  Ann.  c.  16.  10  East,  859. 

*   1  Wms.  Saund.  5  Ed.  88. 

^  Oiven,  109. 

1  1  Lutw.  881. 

k  1  Str.  88. 

>  PI.  Com.  188.  b.  Hardr.  8a  78.  1  Bos. 
&  Pill.  59,  60.  uAnd  see  further,  as  to  a  rv- 
q^tett,  8  Wms.  Saund.  5  Ed.  118.  (8).  188. 
(4).  1  Chit  PIL  4  Ed.  887,  &c.  Lawes,  on 
Pleading,  Chap.  VIII. 

"  Hardr.  48.  and  see  16  Vin.  Abr.  tit 
Nodce,  5  Dumf.  &  East,  681. 

'  Com.  Dig.  tit  Tkader,  C.  74. 

<"  Hardr. 48.  andaee  I  Wms.  Stand.  5 Ed. 
117.0.(8). 
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C^  THE  DECLARATIOK* 


Breach. 


Damages. 


Statement  of 
caute  of  acdoiit 
for  wrongi. 


Immediate. 


ddfi  upon  an  obligation^  conditioned  to  perfonn  an  awards  nodoe  of  tlie 
award  need  not  be  all^ed^  becanse  the  defendant  may  take  notice  of  it,  as 
well  as  the  plaintiff.  So  if,  upon  a  treaty  of  marriage,  a  promise  be  made 
to  the  &ther  of  the  daughter,  by  the  &ther  of  the  son,  to  pay  the  daughter 
100^  after  the  death  of  the  son,  if  she  survive,  and  the  son  die,  an  actkxi 
may  be  brought  upon  this  promise ;  and  notice  need  not  be  given  to  the 
defendant  of  the  death  of  the  son  ^  So,  on  a  promise  to  pay  to  much 
money  at  the  fiill  age  of  an  in&nt,  notice  of  his  attaining  that  age  need 
not  be  given,  because  it  is  as  notorious  to  the  one  as  to  the  other  ^  And, 
in  an  action  on  a  promissory  note,  by  the  indorsee  against  the  drawer,  no- 
tice of  the  indorsement  need  not  be  averred  ^. 

The  breach,  in  a  declaration  upon  contract,  is  eitlier  negative,  that  the 
defendant  has  not  done  something  which  he  contracted  to  do,  or  procured  it 
to  be  done  by  another,  or  that  he  has  not  done  it,  or  procured  it  to  be  done^ 
in  a  careful  and  proper  manner;  or  it  isqffirmative,  that  he  has  done  some- 
thing which  he  contracted  not  to  do,  or  suffered  it  to  be  done  by  another, 
or  that  he  has  deceived  the  plaintiff,  on  a  warranty,  &c.  The  breadi  mutt 
be  assigned  in  the  words  of  the  contract,  or  in  words  tantamount,  whioh 
comprehend  the  substance  and  effect  of  it.  Where  a  party^  however,  hat 
disabled  himself  from  making  an  estate  he  has  stipulated  to  make  at  a  fa- 
ture  day,  by  making  an  inconsistent  conveyance  of  that  estate,  he  is  con- 
sidered as  guilty  of  a  breach  of  his  stipulation,  and  is  liable  to  be  sued 
before  the  day  arrives^*  And,  in  assigning  the  breach  of  a  covenant  ftr 
quiet  enjoyment,  it  is  sufficient  to  all^,  that  at  the  time  of  the  deadse  to 
the  plaintiff,  A.  B.  had  lawful  right  and  title  to  the  premisee,  and  having 
such  right  and  title,  entered  and  evicted  the  plaintiff,  without  shewing 
what  title  A.  B.  had,  or  that  he  evicted  the  plaintiff  by  legal  process^. 
When  the  damages  sustained  by  the  plaintiff  are  naturally  connected  with 
the  breach  of  contract,  it  is  not  usual  to  state  them'  specially  in  the  deda- 
ration;  otherwise  they  should  be  stated,  in  order  to  prevent  a  surprise  npsa 
the  defendants 

In  actions  for  wrongs,  the  declaration  should  state  the  injwfy  complmned 
of;  and  in  actions  on  the  case,  it  should  set  forth,  by  way  of  inducemeKi, 
the  circumstances  under  which  the  injury  was  committed,  and  the  cooBe- 
quential  damages  resulting  therefrom  to  the  plaintiff.  The  injury  con- 
plained  of  is  immediate  or  consequential^  When  it  is  Unmediaie,  and  in- 
cluded in  the  act  complained  of,  there  it  is  sufficient  to  state  that  act  alooe 
in  the  declaration,  as  in  trespass  vi  et  armis.  The  charge  in  sndi  case 
ought  to  be  direct  and  positive,  and  not  merely  by  way  of  recital :  There- 
fore, a  declaration  by  bill,  stating  that  whereas,  or  wherefore  the  defendant 

*  Hazdr.  48.  and  see  1  Wma.  Saund.  5  £d.290,&c  Lawes, on Pleadbi^ Chap. IX. 
Ed.  117.  0.  (8). 

*  1  Bos.  &  PuL  686.  And  see  further,  as 
to  notice,  1  Chit.  K.  4  Ed.  886>  &c  Lawes^ 
on  Pleading,  Chap.  VIL 

*  6  Barn.  &  Cres.  885. 
/  4  DumC  &  East,  617.  And  see  further, 

49  to  the  breach  in  atatmpsU,  I  Chit  Pi,  4 


'  See  further,  as  to  die  ifcMM^gei  HI  < 
««.  1  Chit.  1%  4  Ed.  896,  7.  And  aa  to  the 
mode  of  declaring  in  genenl  in'  mummf^ 
seettf.  859,  &c  La«e%  on  FImAb^  Chi^ 
L  to  XV.  indttsive;  in  dOi,  i  CUtJl 
80^  && :  and  ui  covemam,  ML  88i^  A& 
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did  the  aet  cmnplained  of>  is  bad  on  special  demurrer ;  and  was  formerly 
holden  to  be  so^  in  arrest  of  judgment  * ;  but  now,  it  may  be  amended  at 
any  time  before  or  after  judgment,  by  a  right  bill;  the  time  of  filing 
whereof  the  court  will  not  inquire  into  ^ :  And  by  original,  the  count  part 
being  helped  by  the  recital  of  the  writ,  this  fieiult  is  not  &tal,  even  on  a 
special  demurrer  ^ 

When  the  damages  in  trespass  are  such  as  naturally  arise  from  the  act  Onugei,  in 
comjdained  of,  or  cannot  with  decency  be  stated,  they  may  be  given  in  evi-  ^^"P*"* 
denoe  under  the  alia  enormia^;  but  otherwise  they  must  be  stated  in  the 
dedanitkm  * :  And  immy  thing,  may  be  kid  and  proved  in  aggravation  of 
damages,  for  which  alone  trespass  would  not  lie;  as  trespass  may  ht 
brought  for  entering  the  plaintiff's  house,  and  beating  his  wife*,  child,  cr 
servant ',  and  the  beating  may  be  given  in  evidence,  to  aggravate  the  d« 
mages :  but  in  such  case,  the  plaintiff  cannot  recover  damages  for  losiig 
the  service  of  his  child  or  servant,  because  he  may  have  a  proper  action  or 
that  injury*.  So,  trespass  will  lie  for  breaking  and  entering  the  plaintiTs 
hoose,  under  a  folse  and  unfounded  charge  and  assertion  that  the  plaiitiff 
had  stolen  property  therein,  per  quod  he  was  injured  in  his  credit,  Ic  ; 
and  the  jury  may  give  damages  for  the  trespass,  as  it  is  aggravatei  by 
such  fedse  charge^.    So,  in  trespass  quare  domumjregit,  he  may  giie  in       •* 
cfvidence  that  the  defendant  came  into  his  house,  and  debauched  his  daigh- 
ter  ^ ;  or  that  his  wife  was  so  terrified  by  the  conduct  of  the  defendml, 
diat  she  was  immediately  taken  ill,  and  soon  afterwards  died  K    But,  ii 
trespass  quare  clausumf regit,  the  plaintiff  would  not  be  permitted  to  givt 
evidence  of  the  defendant's  taking  away  a  horse  \  &c. ;  and  in  the  othe 
cases,  the  evidence  is  allowed  to  be  given,  not  as  a  substantive  ground  i 
action,  but  merely  to  shew  the  violence  of  the  defendant's  conduct  \ 

Consequential  injuries,  we  have  seen°>,  arise  from  nud-feazance,  noh  Cofuequential 
feazance,  ia  mis-feazance.     In  actions  for  mal-feasanee,  three  things  ae    ^ 
to  be  attended  to  in  the  declaration ;  first,  the  motive,  if  any,  which  urgd 
the  defendant  to  the  commission  of  the  act  complained  of;  secondly,  te 
end  which  he  had  in  view;  and  thirdly,  the  means  which  he  took  of  c« 
oomplishing  it.     Thus,  in  an  action  for  defamation,  the  motive  is  malie, 
the  end  proposed  is  to  injure  the  plaintiff  in  his  good  name,  &c.  and  te 
m/eans  are  the  words  spoken  by  the  defendant  for  that  purpose.  In  actios  Arinng  from 
for  mal-fieazance,  the  motive  is  either  malice,  whioh  generally  speakig  ^"'■'t*'^ 


*  2  Sdk.  686.  1  Sir.  621. 
^2Str.  1151.  1162. 

*  I  WUi.  99.  Barnes,  452.  S.  C  2  Will. 
208.  And  see  further,  as  to  the  statement 
of  the  nywry,  in  actions  for  wrongs,  1  Chit. 
JPL  4  Ed.  886»  &c 

«  Pcake's  Cas.  AL  iVt.  S  Ed.  64. 67.  and 
ieelSid.226. 

*  1  Stb  61.  and  see  Cro.  Jac  601.  1 
S«srlc  ^  IVi.  98. 

'SSB]lE.64t.  Holt,  699.  S.  C  2  Ld. 
Bsym- 1932.  6  Mod.  127.  Holt»  699.  &  C. 


>  2  Salk.  642.  Holt,  699.  S.  C  BuL  ^ 
Pru  89.  hot  see  Cro.  Jac.  501. 

^  2  Maule  &  SeL  77.  and  see  5  Tarn; 
442.  1  Marsh.  139.  &  C 

1  1  Sid.  225.  2  Ld.  Raym.  1082.  6  Mot 
187.    Holt,  699.  S.  a    S  Bar.  1878. 
Dumf.  &  East,  166.  BuL  Nu  Pri  89. 

k  1  Stark.  JS^  JH.  98.  but  see  F^e' 
Cas.JVZ.iVi8Ed.87.  andaee2FhL 
ETid.  184|  5. 

ilSid.226.  BuLjVLBi89. 
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or  imt-feaapiniot 


Inducement,  in 
actions  for  moL 

Aflecting  rights 
of  perions. 


Titkstoreal 
property  corpo- 
real, when  ne- 
cessary to  be 
shewn,  and  how 
stated. 


leads  to  theooramission  of  injuries  to  the  person,  or  the  gratification  oi 
self-interest  at  the  expense  of  another :  and  accordingly^  the  end  which 
the  defendant  has  in  view,  is  either  to  injure  the  plaintiff,  or  to  benefit 
himself:  and  the  means  he  takes  of  accomplishing  his  intention,  are  either 
direct  and  open,  or  under  colour  of  l^al  process,  or  bj  deceit,  whidi  it 
either  where  there  is  a  privity  between  the  parties,  as  upon  a  sale  of  goods, 
&C.  or  where  there  is  no  such  privity.  In  actions  for  mm^eaTumce,  or 
nUs'feazance,  the  injury  frequently  proceeds  from  a  mere  neglect,  without 
any  bad  motive  imputable  to  the  defendant. 

The  circumstances  attending  the  several  injuries  before  mentioned,  and 
which  should  be  stated  by  way  of  inducement,  are  various,  according  to  the 
lature  and  grounds  of  the  action.  In  general,  they  disclose  some  right  or 
itle  in  the  plaintiff,  or  stnne  duty  to  be  performed  by  the  defendant.  In 
adons  for  wrongs,  affecting  the  absolute  rights  of  persons,  the  right  to 
prsonal  security,  being  implied,  need  not  be  stated  in  the  dedaradon;  as 
inictions  of  assault  and  battery,  &c.  But  when  the  wrongs  complained 
of  iffect  the  relative  rights  of  persons,  the  relation  should  be  stated,  in  t»- 
spet  of  which  the  plaintiff  is  injured ;  as  in  actions  fer  criminal  oimners&- 
tio9,  &C. :  And  when  an  action  is  brought  fmr  defamation,  it  ia  nsaal  to 
Stat  in  the  declaration,  by  way  of  inducement,  that  the  plaintiff  is  a  persoo 
of  pod  name,  &c  and  has  not  been  guilty  of  the  crime  imputed  to  him*. 

h  actions  for  wrongs  to  real  or  personal  property,  the  plaintiff's  ri^ 
c  title  must  be  set  forth  in  the  declaration,  either  generally  or  spedaUy* 
¥hen  a  special  title  is  necessary  to  maintain  the  action,  it  must  be  stated 
rith  certainty  ^ ;  If  a  man  all^e  in  himself  a  title  to  tlie  inheritanee  ef 
reehold  of  lands  in  possession,  he  ought  regulariy  to  say  that  he  was 
eised  ^  ;  or,  if  he  allege  possession  of  a  term  for  years,  or  other  chattel 
lal,  that  he  was  possessed*^:  So,  if  he  allege  seisin  of  things  mamirable, 
a  of  lands,  tenements,  rents,  &c.  he  should  say  that  he  was  seised  ui  Ms 
dmesne  as  ^fee  ^  ;  if  of  things  not  manural^,  as  of  an  advowsoA,  tint 
hi  was  seised  as  qffee  and  right,  omittix^  in  his  demesne  ^  :  Aad  it  is  a 
rue,  that  when  title  is  necessary  to  be  shewn,  if  the  plaintiff  derive  a  par- 
titthur  estate  from  another,  he  ought  to  shew  that  the  other  had  sedt  an 


'  Com.  Dig.  tH.  Acthn  upon  the  Case  for 
JJfamation,  G.  I.  And  as  to  the  induce- 
not  in  a  declaration  for  a  fifts^  see  1  Tounge 
&J.  480. 

1^  As  to  the  node  of  stating  or  setting 
frth,  in  a  declaration  or  other  pleading,  the 
sfM  of  ih€  kingt  see  I  Wms.  Sound.  5  Ed. 
B7.  (1).  Sfiftn  of  a  ca^pormtion,  sole  or  ag- 
f^ate^  id.  ibid.  $titin  of  a  hu»band,jure  ta«- 
'is,  id.  253.  (4).  9  Wms.  Saund.  5  Ed.  289. 
1).  letm  and  releate,  id.  10.  (15).  11.  (16). 
ttrgain  and  sale  enmOedfi  Wms.  Saund.>5 
^  85rl.  (8).  251.  a.  (8). .  %  Wms.  Savnd. 

Ed.  11.  (18).  12.  a.  (20).  feqfmefU,  « 
Vms.  Saund;,  5  Bd.  9.  c.  Jttie  taaAprocfama- 
ens,  I  Wms.  Saund.  5  Ed.  26^,  a..(?).  '« 


Wms.  Sannd.  5  Ed.  175./.  g.  (1,  2.  4).  de- 
vise, )  Wms.  S^und.  5  Ed.  97a  c.  (2).  km 
or  demise,  id.2'76.{lX  lease  fftilke$^2Wau 
Saund.  5  Ed.  297.  (1).  entry  under  lease,  ^ 

1  Wms.  Saund.  5  Ed.  147.  (2).  202.  a.  (1). 
inieresse  termini,  id.  251.  (1).  assigmnteni  ef 
term^  or  reversion,  id.  234.  (S>.  83a.  (t\  sH- 
tomment,  id.  234.  6.  (4).  or  a  eopgkM  ^Ae, 
id.  848.  (8,  9).  As  to  ibe  node  of  sittiog 
forth  the  title,  in  deckrations  io  covenmU,  see 

2  Chit  PX.  4  Ed.  209,  &c.  And  see  ftr- 
ther,  as  to  the  shewing  of  title  in  deciaiataa 
and  other  pleadings,  Stqph.  PL  Stl«  te» 

"^  Co.  Ul  17.  a. 
^  lit.  ^  10.  and  see  Cooi.  1%.  tik  JImAt, 
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interest  n  would  enable  him  to  make  the  estate*.  The  reason  whjr  the 
commencement  of  particokr  estates  must  be  shewn  in  pleading  is^  because 
they  are  created  by  agreement  out  of  the  primitiTe  estate ;  and^the  court 
must  judge  whether  the  primitive  estate  and  agreement  be  sufficient  to 
produce  the  particular  estate  claimed:  And  this  is  a  fundamental  rule^ 
which  ou^t  not  to  be  broken  upon  fancied  inoonyeniences  ^.  It  is  also  a 
rule,  that  if  the  plaintiff  claim  under  one  who  has  only  a  particular  estatOj 
as  for  life>  he  must  aver  the  continuance  of  that  estate  ®. 

In  setting  forth  a  title  to  incorporeal  hereditaments^  the  plaintiff  must  Title  to  incor- 
ahew  that  it  was  by  grant,  custom,  or  prescription.-    A  grant  ought  regu-  ^^|^^  eredit*- 
larly  to  be  pleaded,  with  a  prqfert  in  curid  of  the  deed  containing  it ;  but  By  grant 
where  the  deed  is  lost  or  destroyed,  by  accident  or  length  of  time,  it  may 
be  pleaded  without  a  pn^ert  ^,     Cmtom  is  properly  a  local  usage,  and  not  Custom. 
annexed  to  any  particular  person;  such  as  a  custom  within  a  manor,  that 
lands  shall  descend  to  the  youngest  son,  or  that  copyholders  shall  have  a 
ri^t  of  common,  &c.    Prescription  is  altogether  a  personal  usage ;  and  k  Prescription. 
either  in  a  que  estate,  or  in  a  man  and  his  ancestors:  the  former  is  where 
the  right  claimed  is  annexed  to,  and  passes  with  the  land,  in  which  case 
the  plaintiff  states  that  he,  and  all  those  whose  estate  he  hath  therein,  have 
immem^rially  had  such  right ;  the  latter  is  where  the  right  is  not  annexed 
to  the  land,  but  lies  in  grant,  in  which  case  the  plaintiff  must  aver  that  he, 
and  his  ancestors,  have  immemorially  enjoyed  it^ 

But  in  personal  actions,  it  is  seldom  necessary  to  state  a  title  specially  When  title  need 
in  the  declaration ;  for  damages  are  the  gist  of  these  actions,  and  the  title 
only  matter  of  inducement ' :  And  it  is  a  general  rule  therein,  that  posses^  Possession  su^ 
MA  is  sufficient  evidence  of  title,  against  a  wrong^doer^;  as  in  trespass  JJJ^JSer!*** 
quare  clausum  /regit  \  &c.    So,  in  an  action  on  the  case  fmr  a  nuisance  to  In  action  for 
the  plaintiff's  house,  &c  it  is  sufficient  for  the  plaintiff  in  his  declaration,  "^'**^ 
to  state  generally  that  he  was  lawfully  possessed  of  the  house,  or  other  pro* 
perty  affected  by  the  injury  complained  of  ^ :  and  if  the  declaration  be  for 
stop]^ng  up  lights,  it  goes  on  to  state,  that  by  reason  of  his  possession  he 
had,  and  of  right  ought  to  have,  the  lights  that  have  been  obstructed  ^ 
In  like  manner,  the  plaintiff,  in  an  action  for  diverting  a  water^^xurse  from 

*  Com.  Dig.  tit  Header,  C  86.  and  see      846.  (10).  how  the  claim  should  be  made  by 
Steph.  TU  see,  &c.  a  corpomliim,  id,  840.  (2).  841.  (8).  as  to  a 


^  8  Salk.  668.  and  see  8  Wila.  78.  euUom  for  dLCorporatkn  to exdadefonigHen 

*  Com.  Dig.  tit  Pleader,  C.  66.  from  buying  and  sellings  id.  818.  c.  d.  (8). 

*  8  Dum£  &  East,  161.  And  for  the  cases  or  a  preter^ttion  for  tenants  to  have  the  tole 
in  wbkh  a  profert  m  curid  is  necessary,  or  and  teveral  paature,  &c.  in  cxclo^n  of  the 
way  be  fispensed  vith,  and  as  to  the  demand  lord,  or  owner  of  the  soil,  id,  858.  (8).  and 
and  giving  of  ot/er,  and  the  manner  of  set*  as  to  a  custom  or  prescripium  for  common^ 
ting  oat  deeds,  &c  thereon,  see  1  Wms.  &e.  by  oopyAoltim,  id,  841.  (8).  849.  (11, 
Saund.  5  Ed.  9.  (1).  9.  6.(1).  889.(8).  18). 

817.  (8).  8  Wms.  Saund.  6  Ed.  9. 6.  c.  (18,  '  10  Co.  59.  b. 

18).  46.  6.  (7).  866.  (1).  405.  (1).  400.  (8).  ■  Steph.  K.  888,  &e. 

Steph.  PL  489,  &c.  ^  8  Bulst  886. 

*  And  set  further,  as  to  euttome  and  pus-  *  1  RoL  Repb  898. 
KiifAmUf  what  may  or  may  not  be  claimed  ^  Cre.  Car.  886.  1  Show.  18. 
by  tfati%  1  Wms.  Saund.  A  Ed.  841.  (8). 
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bis  mill,  need  only  state,  tlmt  he  was  pooessed  of  the  m31,  and  diat  the 
water  had  been  accustomed,  and  of  right  oo^t  to  flow  thereto,  without 
stating  that  it  was  an  ancient  mill,  or  disclosing  the  gnmnds  upon  whidi 
the  right  to  the  water  is  claimed  ^ 

In  an  action  upon  the  case  for  the  disturbanceof  rights  of  common  \  &c. 
there  is  said  to  be  this  distinction :  When  the  action  is  brought  against  a 
fprong'doer,  it  is  sufficient  for  the  plaintiff  to  state  in  his  declaration,  that 
he  was  possessed  of  a  house  or  land,  &c  and  by  reason  of  his  possession 
thereof,  was  entitled  to  the  right,  in  the  exercise  of  which  he  has  been  dis- 
turbed.   But  when  the  plaintiff  would  lay  any  charge  or  servitude  on  the 
land  or  property  of  another,  he  must  set  forth  his  titk  spedalfy  in  the  decla- 
ration ^.  Thus,  in  an  action  on  the  case  against  a  stranger  and  wrong-doer, 
fcNT  disturbing  the  plaintiff  in  the  use  of  a  seat  in  a  church,  no  title  or  con* 
sideration  is  necessary  to  be  shewn :  But  when  the  plaintiff  dainu  against 
the  ordinary  himself,  who  hath  primd  facie  the  disposal  of  all  the  seats  in 
the  church,  he  ought  to  shew  some  cause  or  consideration,  as  building,  re- 
pairing**, &c.    And  though,  in  the  other  case,  the  plaintiff  is  allowed  to 
declare  upon  his  possession,  yet  he  must  prove  his  title  at  the  trial :  And 
possession  for  above  sixty  years  of  a  pew  in  a  church,  is  not  a  sufficient  title 
to  maintain  an  action  on  the  case,  for  disturbance  in  the  enjoyment  of  it; 
but  the  plaintiff  must  prove  a  prescriptive  right,  or  a  £iculty,  and  shooU 
claim  it  in  his  declaration,  as  appurtenant  to  a  messuage  in  the  parish  *. 
In  declaring  for  wrongs  to  personal  property,  the  plaintiff  must  state  his 
right ;  as,  in  trespass  for  taking  goods,  that  they  were  his  own  goods';  or 
in  trover f  that  he  was  possessed  of  them,  &c. :  And,  in  a  declaration  in  fv- 
plevin,  for  taking  goods,  the  description  number  and  value  of  them  mint 
be  stated  with  certainty  ^. 

In  actions  upon  the  case  for  a  breach  of  duty,  the  dedaratioii  shooU 
state  the  nature  of  the  duty  to  be  performed  by  the  defendant :  which  is 
founded  on  the  general  obligation  of  law,  the  defendant's  particular  sitoa- 
tion,  or  some  contract  or  agreement  between  the  parties.  When  the  de- 
fendant is  liable  of  common  right,  as  to  repair  a  wall,  for  preventing  damage 
to  his  neighbour,  it  is  not  necessary  for  the  plaintiff  to  shew  a  title  in  hb 
declaration,  or  the  special  ground  of  the  defendant 's  liability  ^:  But  when  a 
charge  is  imposed  on  another  against  common  right,  as  owner  of  the  soil 

*  1  Leon.  247.    Fdm.  29a     Cro.  Car.      1  Wms.  Saund.  6  Ed.  S40.  (2).    2  Wm. 
499.  675.  3  Mod.  48.  8  Ler.  ISS.  &  C 

0  1  Vent  319.  4  Mod.  418.   And  for  the 
manner  of  declaring  for  the  dithtrbance  of 
righis  of  way,  aee  1  Vent.  274.  2  Lev.  148. 
3  Keb.  628.   8  Lev.  266.    I  Lutw.  120.   2 
Ld.  Raym.  761.  1090.    8  Ld.  Raym.  86.; 
of  (ffficeh  10  Co.  69.  b.    Cro.  Eliz.  836. ; 
oijranchues,  4  Mod.  423.  1  Show.  18.;  of 
toUs,  Owen,  109.    Cro.  Jac.  43.  122,  3.    8 
Lev.  190.  2  Lutw.  1617.;  o£  Jerries,  WiDet, 
608.;  and  citeaUln  chureheii  1  Lev.  71.  1 
Sid.  203.  S.  a  2  Lev.  IfiS.  8  Lev.  78.    1 
WUa.  826.  1  Duni£  & Eut,  428.   Seeal«o 


Saund.  6  Ed.  118.  (1).  172.  (1).  176.  (t). 
2  Chit  H.  4  Ed.  807,  &c 

""  4  Mod.  421.  lStr.6.  WiOei,  619.  1 
Bur.  440.  4  Dum£  &  East,  718.  Sedf^mt 
as  to  this  distinction?  and  see  3  Dumfl  k 
East,  768.  2  Wms.  Saund.  6  Ed.  1 13.  (1). 
1  Chit  PL  4  Ed.  330. 

*»  3  Lev.  73. 

*  1  Dumf.  &  East,  428. 

'Cro.  Jac46.  2SaIk.64a.  lLd.Bm» 
239.  2  Ld.  Rajm.  890.  2  Sir.  108S. 

■1  Mooc«^386.  7  XmwLMI.  &  a 

<"  1  Sdk. 22. 860.  6Mod.81L&a 
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m  terteniinty  it  was  formerly  holden^  that  a  title  must  be  ahewn ;  as  in  ait 
action  for  not  repairing  fences  %  &c  So,  where  a  special  action  on  the 
case  was  brought  against  the  defendant,  for  not  keeping  a  bull  and  boar, 
the  declaration  was  holden  bad  on  demurrer,  for  not  setting  forth  that  the 
defendant  was  obliged  to  keep  them,  either  by  custom,  prescription,  or 
otherwise  \  But  in  a  late  case,  where  an  action  was  brought  £or  not  re- 
pairing a  priTate  road,  leading  through  the  defendant's  dose,  it  was  holden 
to  be  sufficient  to  allege,  that  the  defendant,  as  occupier  of  the  close,  was 
bound  to  repair  it  ^ :  And,  per  BuUer  Justice,  "  the  distinction  is,  between 
cases  where  the  plaintiff  lays  a  charge  upon  the  right  of  the  defendant, 
and  where  the  defendant  himself  prescribes  in  right  of  his  own  estate : 
In  the  former  case,  the  plaintiff  is  presumed  to  be  ignorant  of  the  defend- 
ant's estate,  and  cannot  therefore  plead  it ;  but  in  the  latter,  the  defend- 
ant, knowing  his  own  estate,  in  right  of  which  he  claims  a  privil^e,  must 
set  it  forth''."  In  actions  against  sheriffs  or  other  officers,  or  against  car-  liufiaggnee. 
riers,  &c.  for  mu'/eazance,  the  declaration  must  state  the  nature  of  the 
plaintiff's  right,  and  ground  of  the  defendant's  4luty  ^. 

In  actions  upon  the  ease  for  consequential  injuries,  the  damages  which  Damiget,  In 
the  jdaintiff  has  sustained,  being  the  gist  of  the  complaint,  must  be  stated 
in  the  declaration ;  which  damages  must  appear  to  depend  on  the  injury 
complained  of,  and  not  be  too  remote,  or  happen  from  the  intervention  of 
another  cause  ':  And  they  are  either  general m  special.  General damsgeB  GcnenL 
are  audi  as  naturally  arise  out  of,  or  are  connected  with  the  injury  com- 
plained of:  And,  in  actions  for  maLfeazance,  they  in  general  correspond 
with  the  end  or  design  which  the  defendant  had  in  view,  and  which  has 
been  previously  stated  in  the  declaration ;  as,  in  an  action  for  drfamation, 
the  declaration  states  that  the  defendant,  intending  to  injure  the  plaintiff 
in  his  good  name,  &c.  spoke  the  words  complained  of;  whereby  the 
plaintiff  was  injured  in  his  good  name,  &c.  Special  damages  are  either  SpecUL 
such  as  are  superadded  to  general  damages,  arising  £rom  an  act  injurious 
in  itself;  or  such  as  arise  from  an  act  indifferent  in  itsdf,  but  injurious  in 
its  consequences:  and,  in  dther  case,  they  must  be  specially  laid  in  the 
declaration,  or  the  plaintiff  will  not  be  allowed  to  give  them  in  evidence 
at  the  trial.  Thus,  in  an  action  for  defamation,  thou^  the  words  be  in 
themsdves  actionable,  yet  the  plaintiff  is  not  at  liberty  to  give  evidence 
of  any  loss  or  injury  he  has  sustained  by  ^e  speaking  of  them,  unless  it 
be  specially  laid  in  the  declaration  ^.  If  an  aetion  be  brought  for  words 
that  are  not  in  themsdves  actionable,  and  the  plaintiff  do  not  prove  the 
special  damage  laid  in  the  dedaration,  he  must  be  nonsuited ;  because  the 
special  damage  is  the  gist  of  the  action :  but  where  the  words  are  of  them- 

*  1  SaDc  3S5,  6.'  ant'f  dbUgation  or  duty^  with  the  conie- 
k  4  Mod.  841.  queoces  of  a  miiUke  in  setting  them  out,  in 

*  8  DiirnC  &  EMt,  766.  acUona  for  wrongs,  1  Chit  JPt  4  Ed.  SS8» 
<*/J.766.  Tammqu^tmf  &c. 

*  See  farther,  u  to  the  itttement  of  the  '  5  Taunt.  684w  and  fee  8  Chit  Re^l96. 
pUinttTfl  ri^  or  in»m^  and  the  defend-  ■  BuL  Nu  PH,  7. 
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selves  actioiiaUe>  if  the  words  be  proved,  tlie  jury  most  find  for  the 
plaintiff^  though  no  special  damage  be  proved  \ 

The  declaration  in  general  concludes,  ''to  the  damage  of  the  plaintif 
of  a  certain  sum  of  money,  and  therefore  he  brings  his  suit,  &c"  But  in 
a  penal  action,  brought  by  a  common  informer,  where  the  plaintiff's  rig^ 
to  the  penalty  accrues  upon  bringing  the  action,  it  is  not  necessary  to  eon- 
dude  in  this  way ;  as  the  plaintiff  cannot  have  sustained  any  damage  by 
a  previous  detention  of  the  penalty  \  In  actions  against  aUormes  and 
officers  of  the  court,  it  is  usual,  though  not  necessary  S  for  the  plaintiff 
instead  of  bringing  suit,  to  pray  relief,  &c.  And  where  the  action  is 
brought  by  bill  against  a  member  of  the  house  of  commona,  the  bill  cqb« 
eludes  with  a  prayer  of  process  to  be  made  to  the  plaintiff,  aooording  to 
the  statute.  Sec  '.  It  was  anciently  necessary  to  find  pledges  to  prosecute, 
and  add  thdr  names  to  the  declaration  by  bill  *  ;  but  they  are  now  holden 
to  be  mere  matter  of  form,  and  may  be  found  at  any  time  befbre  judg* 
ment'. 

The  general  requisites,  or  qualities  of  a  declaration  are,  first,  that  It 
correspond  with  the  process;  secondly,  that  it  contain  all  the  dream- 
stances  necessary  to  maintain  the  action,  and  no  more ;  thirdly,  that  thes 
drcumstanoes  be  set  forth  with  certainty  and  truth  ^. 

The  OOTrespondence  of  the  declaration  with  the  process  maj  be 
sidered,  as  it  respects  the  parties  to  the  action,  their  christian  and 
names,  the  description  of  the  character  in  which  they  sue  or  are  sued,  sad 
the  nature  of  the  cause  of  action.  In  the  Common  Pleas,  when  the  proom 
is  not  bailable,  the  plaintiff,  we  have  seen  ^,  is  allowed  to  join  four  deftad- 
ants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare  agaiast  them 
severally  ^ :  and  accordingly,  in  that  court,  on  a  common  capias  qaan 
dausum  f regit  against  two,  a  declaration  against  one  has  been  deemed  re* 
gular  K  But  when  the  cause  of  action  is  bailable,  the  plaintiff  cannot  de* 
dare  against  one  defendant  separatdy,  upon  joint  process,  and  affidavit  ts 
hold  to  bail  against  two^ ;  though  they  were  sued  upon  a  joint  and  sefersl 
promissory  note  ™,  or  though  the  other  defendants  are  out  of  the  juns* 
diction  of  the  court,  and  cannot  therefore  be  served  with  process  ° :  And 
where  a  defendant  is  held  to  bail,  on  a  writ  issued  against  himsdf  and 

*BuLAIPn.6.   And  see  further,  as  to       168.    IlTils.  226.   2  link.  148.  JSmOerw. 


the  sUtement  of  the  damaggs,  in  actions  for 
wrongs,  1  Chit  JPt  4  £d.  549,  &c  Stqph. 
FL  426,  7. 

i>  4  Bur.  2021.2490. 

*=  Andr,  247. 

'  See  further,  as  to  the  mode  otcondudhtg 
declarations,  1  Chit.  P^  4  Ed.  S56,  &c 
Steph.  P/.  427,  8. 

*  9  £d.  IV.  27.  Bro.  Ahr.  tit  BiOt  16. 
^JHedges,!!,  Dyer,  288. 

'  18  Edw.  IV.  9.  2  Hen.  VII.  1.  17. 
Mm.  618.  Slat  4  &  6  Amt  e.  16.  $  I. 
Fort  830.  Cas.  ten^  Hwdw.  816.  Banes, 


JBdi&g^,  E.  26  Geo.  IIL  K.  B.  SDmiA 
East,  167.  I  Chit  PL  4  £d.868^9L  SkfL 
PL  428,  9. 

>  Co.  lit  SOS.  a.  PL  Com.  84. 128.  Aad 
see  further,  as  to  these  quoBHet,  1  Out  H 
4  Ed.  222,  &c 

i"  Jnte,  148.  420. 
i  2  New  Rep.  C  P.  96. 
k  1  Bos.  &  PuL  19.  40.  bat  see  B.  li  8 
Geo.  IV.  K.B. 

>  jinie,  420. 
"'4EMt,680. 

■  I  Maole  ft  S«L  6ft. 
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another,  and  the  pliintiff  declares  agaiiut  one  only,  the  oomt  will  get  aiide 
the  declaration  and  sabsequent  proceedings  for  irregularity  \  So,  where 
husband  and  wife  being  arrested,  the  latter  was  discharged  out  of  custody 
on  filing  common  bail,  and  the  plaintiff  declared  against  the  husband 
alone,  the  court  held  the  proceeding  to  be  irregular  ^.  In  the  Common 
Pleas,  however,  the  affidavit  of  debt  and  clause  of  ac  eiiam  in  bailable  pro- 
cess,  point  out  the  person  against  idiom  the  action  is  to  proceed :  There- 
fore, where  the  affidavit  of  debt  was  against  A,,  the  capUu  against  A.  and 
B.,  and  the  declaration  against  A.  only,  by  whom  bail  was  put  in,  that 
court  held  it  to  be  r^ular^:  So,  upon  a  bailable  capias  against  two  de- 
fendants, with  a  clause  of  ac  etiam  and  affidavit  of  debt  against  one,  the 
plaintiff,  in  that  court,  may  regularly  declare  against  the  latter  defendant 
only  \  And  where  the  plaintiff  first  sued  out  bailable  process  against 
FT.  in  which  he  o^ly  was  named,  and  on  which  he  was  arrested  and  put 
in  and  perfected  bail,  and  the  plaintiff  then  sued  out  serviceable  process 
against  four  other  defendants,  in  which  W.  was  not  named,  and  after- 
wards a  declaration  was  delivered  against  W.  with  the  other  four  defend- 
ants, the  court  held  the  declaration  to  be  regular*. 

The  declaration  should  regularly  correspond  with  the  process,  in  the  ChriftUn  and 
ehrutian  and  mmamts  of  the  parties.     If  a  person  enter  into  a  bond  by  '*^'°*™^ 
a  wrong  christian  name,  and  be  sued  thereon,  he  should  be  sued  by  that 
name ;  it  having  been  determined,  that  a  declaration  against  him  by  his 
light  name,  stating  that  he  executed  the  bond  by  a  wrong  one,  is  badf. 
And,  as  a  man  cannot  have  two  christian  names,  it  has  been  holden,  on  a 
plea  in  abatement,  that  the  plaintiff  cannot  declare  against  the  defendant 
in  his  right  name,  with  an  alias  of  the  name  he  is  sued  by  <•    Yet,  where 
the  defendant  was  sued  by  the  name  of  Jonathan  othermise  John  Soans, 
this  was  holden  to  be  no  cause  of  demujrrer  to  the  declaration ;  for  nam 
constat  that  it  was  not  all  one  christian  name^.   If  the  defendant  has  been  Misnomer  of 
arrested  by  a  wrong  name,  the  sheriff  and  his  officers  are  liable  to  an  ao«  StceTadnintiae 
tion  of  trespass  and  felse  imprisonment* :  and  the  arrest  being  illegal,  ^ 
the  court,  instead  of  putting  the  defendant  to  plead  the  wusnomer  in  abate- 
ment, will  set  aside  the  proceedings  ^,  and  discharge  him,  if  in  custody  ^ ; 
or,  if  he  has  given  a  bail-bond,  will  order  it  to  be  delivered  up  to  be  can« 
celled™.    But  in  cases  of  non-bailable  process,  if  the  defendant's  name  be 

*  6  Durnf.  &  Eait,  72S.  4  Eut,  689.  1  >  6  Durnf.  &  East,  234.  8  East,  888.  2 
Uaule  A  SeL  65.  K.  a  1  Bos.  A  PuL  49.  Cunpb.  270.  2  Taunt  890.  1  Marsh.  76. 
2  New  Rep.  C  P.  82.  1  Marsh.  274.  C  P.  8  ChU.  Rep.  S67.  6  Taint  628.  I  Bam.  A 
Foneat  81.  Eseheq.  Aid.  647.  jinie,  110.  but  see  8  Campb.  106. 

»  8  DowL  &  RyL  247.  8  Moore,  297.  1  Ring.  814.  8.  & 

*  2  New  Rep.  C  P.  98.  ^  1  Marsh.  477.   4  Maule  &  Set  86a    1 

*  7  Taunt  458.  1  Moore;  147.  &  C.  Chit  Repw  282.  but  see  4  Bam.  &  Crw.  970. 
.   *  I  Buig.4a.    7  MoQre,;Mll.  &  a  and  7  DowL  &  RyL  468.  S.C.  8  Biag.  296. 
aee  Steph.  Pt,  819,  kc  »  2  Taunt  899.  4  Mauk  &  Set  860.  b«t 

'  8  Taunt  604  see  1  Pricey  277. 891.  2  Pricey  898. 

■  Wniea^  664.  *"  1  Chit  Rep.  282.  2  Qrit  Rep.  867.  I 

.   <'aBsa^llL«B4aBe2ChltRcp.8S6.  Bing.  424.  but  ve  8  Diini£  &  Bsa^  198.  2 

Suplu  rU  819,  &c  Boa.  &  PuL  109.  comtnu  Jmt,  901. 
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mis-stated  in  the  writ>  the  court  will  not  set  aside  the  writ  and  proceed'- 
ings  on  motion^  but  will  leave  the  defendant  to  his  plea  in  abatement  ^ 
And  if  the  defendant  be  called  and  known  as  well  by  one  name  as  the 
other^  or  there  be  only  an  inaccuracy  in  the  spelling,  so  that  the  name  it 
idem  sonans,  the  court  will  not  interfere  ^.     So>  where  A.,  having  two 
christian  names>  has  omitted  one  of  them  in  his  dealings  with  B*,  he  can- 
mot,  in  an  action  brought  against  him  by  B.,  make  the  omission  a  groond 
for  setting  aside  the  proceedings  ^.    And  where  the  defendants  had  signed 
a  regular  bail-bond,  they  were  holden  to  have  thereby  waived  the  irrega- 
larity  of  the  omission  of  their  christian  names  in  a  capias  ad  resptmdm- 
dum,  directing  the  sheriff  to  take  Messrs.  L.  and  B^..   The  application 
for  setting  aside  the  proceedings,  which  is  founded  on  an  affidavit  of  the 
misnomer  ^  should  it  seems  be  made  before  the  expiration  of  the  time  aU 
lowed  for  pleading  in  abatement ' ;  and  the  court  will  only  relieve  the  de- 
fendant, upon  the  terms  of  his  filing  common  bail,  and  undertaking  not  to 
bring  any  action  8,    If  the  plaintiff  declare  against  the  defendant  l^  s 
wrong  name,  he  may,. if  not  estopped,  plead  the  misnomer  in  abatement; 
and  it  is  said  that  his  entering  into  a  bail  bond  to  the  sheriff  in  the  wrong 
name,  would  not  estop  him  from  pleading  in  abatement  in  the  original  ac- 
tion ;  though  perhaps  it  might,  in  an  action  on  the  bail  bond  \     The  saftr 
way,  however,  is  for  the  defendant,  when  arrested  by  a  wrong  name,  to 
enter  into  the  bail  bond  by  his  right  name,  stating  that  he  was  arrested 
by  the  name  in  the  writ ;  for  if  his  entering  into  it  by  a  wrong  name 
would  not  operate  as  an  estoppel,  it  might  be  evidence,  by  hia  own  ad- 
mission, of  his  being  called  as  well  by  one  name  as  the  other ':  And  it  it 
clear,  that  if  the  defendant,  after  being  arrested,  were  to  put  in  bail  abofe 
in  a  wrong  name,  it  would  estop  him  from  pleading  the  misnomer  in 
abatement  ^ ;  even  though  he  were  himself  no  party  to  the  reoogniianee^ 
The  bail  above  therefere,  in  such  case,  should  be  put  in,  and  entered  oo 
the  recognizance  roll,  by  the  defendant  in  his  right  name,  as  having  been 
arrested  by  the  name  in  the  writ™. 
Mistake  in,  When  process  is  taken  out  against  a  defendant  by  a  wrong  name,  the 

cured,*and  when  "J^snomer  may  be  cured  by  amending  the  writ,  if  there  be  any  thi^g 
not  to  amend  by,  and  then  declaring  against  the  defendant  by  his  right  name"; 

but  in  doing  this,  the  court  will  take  care  that  it  shall  not  operate  to  tlie 


*  7  DowL  &  RyL  258.  Waterhw  4f  oti- 
aiher  y.  GaUegne,  E.  7  Geo.  IV.  K.  B.  ac- 
cord, 

^  2  Taunt.  401.  and  see  16  East,  110, 11. 
1  Pricey  877. 891. 

*  6  Taunt  630.  8  Marsh.  890.  &  C 

*  I  Brod.  &  Bing.  689.  4  Moore^  S17. 
&  C.  but  see  6  Moore^  864.  8  Bing.  896. 
JfUef  148. 

*1  Chit  Rep.  888. 

'  16  East,  169.  tad  tee  6  Taunt  116.  1 
Manh.474.S.a 


■  1  Chit  Rep.  888.  and  see  4  Mude  i 
SeL  860.  8  Taunt.  899. 

^  Willes,  461.  Barnes,  94.  &  C  adiaee 
1  Salk.7. 

1  8  Taunt  606.  but  see  8  Moore^  fl8&  1 
Bing.  484.  S.  a 

kWmes,461.   Barnes,  94.  &  a  adiiee 
I  Salk.  8.  8  Dumf.  &  East,  6IK 

1  8  New  Rep.  C.  P.  468. 

"*  jintet  868,  8. 

*"  8  Bos.  &  PuL  109.  and  see  a  Waa  <•• 
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prejudice  of  the  Bheriff *.  Or>  if  the  defendant  appear  by  his  right  name^ 
the  plaintiff  may  declare  against  him  by  the  name  in  which  he  appears, 
stating  that  he  was  arrested,  or  served  with  process,  by  the  other ;  for  by 
appearing,  the  defendant  admits  himself  to  be  the  person  sued,  and  so  the 
TBrianoe  is  immaterial^.  On  process  not  bailable,  if  the  defendant  be 
saed  by  a  wrong  name,  and  do  not  appear,  the  plaintiff,  we  have  seen  S 
cannot  rectify  the  mistake,  by  appearing  for  him  in  his  right  name,  ac« 
cording  to  the  statute  ^ :  nor  can  he  appear  for  him  in  the  name  by  which 
he  is  sued,  and  afterwards  declare  against  him  in  his  right  name  *.  But 
if  a  defendant  be  arrested  or  served  with  process  by  a  wrong  christian 
name,  and  afterwards  put  in  bail  or  appear  by  his  right  name,  and  the 
plaintiff  dedare  against  him  by  his  right  name,  without  stating  that  he 
was  arrested  or  served  with  process  by  the  other,  the  court  will  not  inter- 
pose  in  a  summary  way,  and  set  aside  the  proceedings  for  irregularity  ' ; 
nor  will  they,  on  that  ground,  order  an  exoneretur  to  be  entered  on  the 
bail-pieee< :  And  it  seems,  that  a  misnomer  in  process  may  be  cured,  by 
an  attorney's  undertaking  to  appear  \  So,  if  a  defendant  be  served  with 
process  by  a  wrong  christian  name,  and  afterwards  the  plaintiff  enter  an 
sppearanoe  for  him,  and  serve  him  with  notice  of  declaration,  by  his  right 
nmmiB,  and  proceed  to  judgment  and  execution,  the  court  will  not  set  aside 
the  proceedings  for  irregularity,  merely  on  the  ground  that  the  defendant 
never  appeared ;  because  he  ought  to  have  pleaded  the  misnomer  in  abate- 
ment ' :  And  the  course  is  now  said  to  be,  when  there  has  been  a  mis- 
nomer in  the  writ,  for  the  plaintiff,  on  the  return  of  it,  to  file  a  declaration 
in  the  proper  form ;  and  the  declaration  so  filed  has  been  holden  to  cure 
the  objection  to  the  writ  K  It  has  also  been  determined,  that  if  the 
plaintiff  dedare  by  a  wrong  christian  name,  this  is  no  ground  of  nonsuit 
at  the  trial,  if  it  can  be  shewn  that  the  defendant  knew  that  the  action 
was  brought  by  the  person  who  actually  sues  ^ ;  nor  is  it  any  objection  to 
the  plaintiff's  recovery,  in  an  action  on  a  promissory  note,  that  one  of  the 
defendants  is  misnamed,  if  it  be  proved  that  he  was  the  real  person  sued, 
and  served  with  process  ^.     And  if  the  defendant  be  sued  by  a  wrong 

*  2  Bos.  &  PuL  109.  and  see  S  Wils.  49.  ^  2  Chit.  Rep.  8.  and  see  3  Maule  &  SeL 
jifUe,  Si2.                                                            450.  Sed  quttret  if  the  objection  to  the  writ 

^  2  Wils.  898.  Green  j-  Bobmson,  H.  28  can  be  cured,  by  any  form  of  declaring,  wlien 

Geo.  III.  K.  B.  Boynev.MUhy'M..  26  Geo.  the  defendant  has  not  appeared?    For  the 

IIL  K.  B.  8  Dumf.  &  East,  61 1.  1  Bos.  &  plaintiff  in  that  case  cannot,  it  seems,  regu- 

PuL  105.  645.  larly  appear  for  him,  according  to  the  statute, 

*  AfUe^  242.  in  a  difierent  name  from  that  in  the  process ; 
'  8  Dum£  &  East,  611.  2  New  Rep.  C.  and  after  having  appeared  for  him  in  the  laU 

P.  182.  1 1  East,  225.  accord,  1  Bos.  &  PuL  ter  name,  a  declaration  in  a  different  one  would 

105.  contra,  be  irregular.  AnUt  242.  449. 

*  10  East,  828.    11  East,  225.  and  see  3  ^  8  Campb.  29.  and  see  6  Moore,  141.  8 
Maule  k  Sd.  460.  Brod.  &  Bing.  54.  S.  C   7  Moore^  622.    1 

'  2  Wils.  898.  Bing.  148.  S.  C.  Ante,  9. 

*  18  East,  278.  "  16  East,  110.  and  see  1  Chit.  Rep.507, 
^  8  Out.  Bcp.  240.                                         8.  (a).  512,  18.  (a). 

>  8  East,  167. 
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christian  name^  and  omit  to  plead  the  misnomer^  the  plaintiff  may  proceed 

to  judgment  and  execution  against  him,  in  the  name  by  whi<^  he  is  sued  *. 

Character  in  Upon  general  process,  the  plaintiff  may  declare  qui  tam^,  or  as  executor 

lix^oTw^ued.  ®^  administrator,  &c. ;  or  the  defendant  may  be  declared  against  in  his 

representative  character  ^.  But  this  rule  will  not  hold  i  converm^;  lor 
where  the  process  was  to  answer  the  plaintiff  gut  tom,  &c.  and  the  de- 
claration was  in  his  own  name  only,  omitting  the  qui  tarn  part,  the  oout 
held  the  variance  to  be  fatal,  and  set  aside  the  proceedings  **.  In  a  sub- 
sequent case,  the  proceedings  were  set  aside,  where  the  process  was  to 
answer  the  plaintiffs  as  assignees  of  a  bankrupt,  and  the  declaratioii  was 
in  their  own  right ;  for  the  plaintiff  cannot  declare  against  the  defendant 
generally,  on  process  sued  out  in  a  special  character  ^.  So,  where  a  writ 
was  sued  out  by  the  plaintiffs  as  executors,  and  the  declaration  was  hj 
them  tit  their  own  right,  it  was  deemed  a  sufficient  variance  lor  4iw:hargiiig 
the  defendant  out  of  custody  on  filing  common  bail '. 

The  plaintiff  may  declare  in  chief,  upon  common  process  by  bUl  in  tke 
King's  Bench,  or  on  a  common  capias  quare  clausum  Jregit  in  the  Com- 
mon Pleas s,  for  any  cause  of  action  whatever^.  And  where  the  proew 
was  in  trespass  and  assault,  and  the  declaration  in  trover,  the  varianoe 
was  deemed  immaterial  ^.  But,  in  bailable  cases,  the  dedaratiim  shodd 
regularly  correspond  with  the  ac  etiam  in  the  writ,  as  to  the  nature  of  the 
cause  of  action :  Therefore,  where  the  plaintiffs  having  held  the  d^endant 
to  bail  on  an  affidavit  in  assumpsit,  delivered  a  declaration  in  trover,  tbe 
court  of  King's  Bench  ordered  an  exoneretur  to  be  entered  on  tibe  baO- 
piece  K  But  they  will  not  permit  a  defendant  to  take  advantage  of  a  va- 
riance in  the  amount  of  the  debt,  between  the  ac  etiam  part  of  the  latiHid 
and  the  declaration  ^  And  though,  where  there  is  a  material  variance  bfr* 
tween  the  ac  etiam  in  the  writ  and  the  declaration,  the  plaintiff  will  kse 
his  bail"°,  yet  the  court  will  not  on  that  ground  set  aside  the  proceeding 
for  irregularity ".  It  should  also  be  remembered,  that  in  the  CommoB 
Picas,  a  variance  between  the  writ  and  count,  the  ac  etiam  being  in  case 
on  promises,  but  the  declaration  in  debt,  is  not  a  ground  fw  entering  aa 
exoneretur  on  the  bail-piece,  where  the  simi  sworn  to  is  under  40/  °.  Bf 
original,  the  plaintiff  must  declare  in  chief,  for  the  same  cause  of  action 
as  is  expressed  in  the  writ  p  :  and  if  there  be  a  variance  between  the  ori- 


'  2  Str.  1218.  6  Taunt.  115.  1  Marsh. 
474.  S.  C.  but  see  1  Moore,  106. 

^  2  Str.  12S2.  2  Blac.  Rep.  722.  S  Wils. 
141.  S.  C. 

"  6  Moore^  66.     S    Brod.  &  Bing.  4. 

ac. 

<*  4  Bur.  2417.  6  Dum£  &  East,  158. 

*  Meggs  &  another,  assignees  of  Cochran, 
V.  Ford,  E.  25  Geo.  IIL  K.  B. 

'  8  Dumf.  &  East,  416.  and  seeS  WUs. 
61.  1  Bos.  &  PuL  S8S. 

«  Pr.Reg.  187.  Cas.  Pr.  C.  P.  68.  S.a 

»»  R.  E.  15  Geo.  IL  reg,  1.  K.  B.  Cowp. 


456.  Ante,  S52. 

*  2  Chit.  Rep.  166. 

^  7  Dumf.  &  East,  80.  and  see  8  DifRi 
&  East,  27. 

>  5  Dumf.  &  East,  402. 

"»  jinle,  294. 

"  Per  Cur.  M.  48  Geo.  III.  K.  R  « 
Moore,  89.  8  Taunt.  180.  &  C  and  sse  2 
Moore,  301.  Q  Taunt.  804.  S.  C  C  P. 
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ghitl  writ  and  declaration^  the  court  will  discharge  the  defendant^  on  en- 
tering a  eonnhon  appearance  * :  Bnt  they  will  not  on  this  ground  set  aside 
the  proceedings ;  for  that  would  be  permitting  the  defendant  to  do  in- 
directly, what  the  practice  of  the  court  will  not  allow  him  to  do  directly,  by 
craving  o^  of  the  original  writ,  and  pleading  the  variance  in  abatement  ^ 

The  rules  of  pleading,  upon  which  the  statement  of  the  cause  of  action  Objects  of  mlei 
depends,  are  founded  in  good  sense ;  their  objects  are  precision  and  bre-  °  ^      "^* 
vity :  nothing  is  more  desirable  for  the  court  than  precision,  nor  for  the 
parties  tiiatt  brevity  ^     Precision  or  certainty  is  of  three  kinds ;  first,  to  Certainty. 
a  common  intent ;  secondly,  to  a  certain  intent  in  general;  thirdly,  to  a 
certain  intent  in  every  particular  ^^ :    The  second,  or  that  which  is  to  a 
eertaiii  intent  in  general,  is  all  that  is  required  in  a  declaration  ;  and 
it  ought  to  be  such  that  the  defendant  may  answer  it,  a  good  issue  be 
jented  thereon,  and  the  court  be  enabled  to  give  judgment  ^     This  cer- 
tainty should  pervade  the  whole  declaration ;  and  is  particularly  required 
in  setting  forth  the  time,  place,  and  other  circumstances  necessary  to 
maintain  the  action '.    But  that  which  is  all^d  by  way  of  conveyance 
or  Inducement  to  the  substance  of  the  matter,  need  not  be  so  certainly 
allied,  as  that  which  is  the  substance  itself  s :  and  surplusage  will  not  Surplaage. 
vitiafte,  except  where  it  defeats  the  action  \ 

If  the  declaration  be  defective  in  any  of  the  above  particulars,  the  de-  Defect  in  decla- 
fendant  may  demur  :  But  if  he  do  not,  the  defect  may  in  some  cases  be  tLcnadvantage 
aided  by  the  defendant's  jdea,  or  by  a  verdict  for  the  plaintiff.     If  the  de-  of- 
daration  want  time,  place,  or  other  circumstances,  it  may  be  aided  by  the  Aidedby  plea, 
defbidant's  plea;  but  not  if  it  be  defective  in  substance  ^:  And  a  verdict 
wiH  aid  the  omission  of  that  which  was  necessary  to  be  proved  at  the  trial, 
and  without  which  the  jury  could  not  have  found  for  the  plaintiff^.    De-  By  atatutct  of 
fects  in  the  declaration  are  also  frequently  cured  by  the  statutes  of  jeofails  K  ^^ 

The  decilaiation  itself  was  formerly  delivered,  in  the  King's  Bench,  to  Declaration  it- 
Ae  defendant's  attorney,  who  made  a  copy  of  it,  and  then  delivered  it  livered,  in  K.  Bw 
back  "* :  But  the  copy  is  now  made  in  that  court,  as  well  as  in  the  Com-   Copy  now  madc^ 
num  Pleas,  by  the  plaintiff's  attorney" ;  and,  except  where  the  defendant  is  ^^  ^  ^"**^ 
in  custody,  should  either  be  delivered  to  the  defendant's  attorney,  or  ^led 


*  6  Domf.  &  East,  S6S.  but  see  2  Moore, 
301.  8  Taunt  S04.  S.  C. 

»  Id.  2  Wils.  SOS.  Durant  ▼.  SerocoUl^ 
E.  24  Geo.  III.  K.  B.  but  see  5  Dumf.  & 
East,  722.  4  East,  689.  2  New  liep.  C.  P. 
82.  5  Taunt.  649.  1  Marsh.  274. 

*  Doug.  666,  7. 

*  Co.  Lit  SOS.  a.  and  sec  Cowp.  682. 
Doug.  158,  9. 

*  Co.  Lit  SOS.  a.  FL  Com.  84. 

'  Com.  Dig.  tit  JPteader,  C.  18,  &c  And 
see  further,  as  to  certamiy  in  general,  1  Chit 
H  4  Ed.  212,  &e.;  and  as  to  the  certunty 
required  in  dedaratkmf  id,  229 ,  &c. ;  in 


pleast  id,  457,  &c. ;  and  in  repUcaiionSf  id, 
561 :  and  as  to  lime  and  jtlace,  see  5  Durnf. 
&  East,  607.  1  Chit  PI.  4  Ed.  2S1,  &c. 

*  Co.  Lit  SOS.  a. 

t>  Com.  Dig.  tit.  Pleader,  C.28, 9.  Steph. 
Ft,  417,  &c. 

>  8  Co.  120.  b. 

k  Com.  Dig.  tit.  Pleader^  C.  87.  and  see 
Doug.  680.  7  Durnf.  &  East,  518.  58S.  1 
Chit  PL  4  Ed.  Sd9,  60. 

1  S2  Hen.  VIIL  c.  SO.  18  Eliz.  c.  14. 
21  Jac.  L  c.  IS.  16  &  17  Car,  XL  c.  8. 

»  R.  T.  12  W.  in.  K.  B. 

O  O  2 
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In  what  cases 
delivered. 


Paying  for  copy 
of  declaratioDi 
&c. 


In  what  cases 
filed. 


After  appear- 
ance entered,  or 
bail  filed,  tiy 
plaintifi^  accord- 
ing to  statute. 


Copy  of  decla- 
ration, how 
written. 


OF   THE  D]^CLARATION. 

with  the  clerk  of  the  declarations  in  the  King's  Bench>  or  prothonotarief 
in  the  Common  Pleas.  When  the  defendant  has  appeared^  and  filed  com- 
mon bail^  or  special  bail  has  been  pnt  in  and  perfected,  a  copy  of  the  de- 
claration should  be  delivered  to  his  attorney  S  if  his  place  of  afapde  be 
known ;  the  delivery  of  a  copy  to  the  defendant  himself,  after  be  has  i^ 
peared  or  filed  bail,  not  being  deemed  sufficient  ^.  And,  on  the  deUyery  of 
a  copy  of  the  declaration,  the  defendant's  attorney  must  formerly  hare 
paid  for  the  same,  after  the  rate  oifour  pence  per  sheet,  computing  «r- 
venty  two  words  to  a  sheet,  together  with  the  stamps  or  king's  duty  ^  and 
four  pence  for  the  warrant  of  attorney  ^.  But  now,  it  is  not  necesnry  fbr 
the  defendant's  attorney  to  pay  for  a  copy  of  the  declaration,  when  de- 
livered * ;  the  stamps  or  king's  duty  on  copies  of  declarations  are  repealed, 
by  the  statute  5  Geo.  IV.  c  41. ;  and  the  plaintiff,  we  have  seen  ',  cannot 
sign  judgment,  for  the  defendant's  refusing  to  pay^/bfir  pence  fbr  the  war- 
rant of  attorney,  when  a  copy  of  the  declaration  is  delivered  to  him. 

If  the  abode  of  the  detendant's  attorney  be  unknown  to  the  plaintiff's  tt- 
tomey,  the  copy  should  be  ^led,  with  the  derk  of  the  declarations  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  and  notice  thereof 
given  to  the  defendant  s.  And  a  copy  of  the  declaration  should  be  ^ledia 
like  manner,  where  the  plaintiff  has  entered  an  appearance,  or  filed  ooo- 
mon  bail  for  the  defendant,  according  to  the  statute,  and  notice  theieof 
delivered  to,  or  left  at  the  last  or  most  usual  place  of  abode  <^  the  dfr> 
&ndant ;  in  which  notice  should  be  expressed  the  nature  of  the  actioo, 
at  whose  suit  it  is  prosecuted,  and  the  time  limited  by  the  rules  of  die 
court  for  pleading ;  and  that  in  case  the  defendant  do  not  plead  by  sodi 
limited  time,  judgment  will  be  entered  against  him  by  defieiult  K  The 
statute  48  Geo.  III.  c.  149  ^,  requiring  copies  of  declarations  to  be  written 
in  the  usual  and  accustomed  manner,  and  it  not  having  been  the  practioe 
to  write  such  copies  on  both  sides  of  the  paper,  the  court  of  Sling's  Bendi 
held,  that  a  copy  so  written,  and  delivered  to  a  prisoner,  was  irregobr, 
and  entitled  him  to  be  discharged  out  of  custody  K  But  the  court  of 
Common  Pleas  refused  to  set  aside  a  declaration,  on  the  ground  that  die 
common  counts  were  partly  printed,  and  partly  written  K 


*  R.  T.  8  Geo.  II.  K.  B.  but  see  8  Mod. 
S79.  2  Ld.  Raym.  1407.  by  which  this  rule 
appears  to  have  been  made  in  T.  11  Geo,  L 
before  the  sUtute  12  Geo.  I.  c.  29.  and  the 
rule  upon  that  statute,  of  T.  1  Geo.  II. 
K.  B. 

>  LoffV,  382. 

'  R.  T.  12  W.  III.  K.  B.  and  note  (a). 
R.  T.  2  Geo.  II.  K.  B. 

^  R.  M.  5  Ann.  n^.  2.  K.  B.  In  the 
Common  Pleas, /mr  pence  was  pud  for  the 
warrant  of  attorney  in  debt,  treijKut  and  dt- 
tinve,  and  eight  pence  in  other  actions.  Imp. 
C.  P.  4  Ed.  228. 


*  4  Dumf.  &  East,  370.  Imp.  K.  B.  10 
Ed.  179.  (a).  Imp.  C.  P.  7  Ed.  183.  (a). 

'  Ante,  95. 

*  R.  T.  2  Geo.  II.  K.  B.  R.  M.  ItfiS 
15.  C.  P. 

)>  R.  T.  1  Geo.  II.  K.  B.  B.  M.  1  Geo. 
II.  reg.  1.  C.  P.  and  see  Append.  Off' 
XVII.  §  22,  23. 

*  Sc/ted,Fwrtll.  andBeestat55G«Q.nL 
c.  184.  Sched,  Part  IL  prmdph. 

k  12  East,  294.  and  tee  1  Mmle&Sd. 
709.  1  Dowl  &  RyL  562. 
1  2  Moorei  654.  8  Taiml.  59L  &  C 
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The  dedaration^  in  the  foregoing  cases>  must  be  delivered  or  filed  ahsa-'  Filing,  or  delU 
Inleiy.     But  it  cannot  be  so  delivered  or  filed,  before  appearance  or  bail ;  Jio"°£  ^  "*" 
as  the  defendant  till  then  is  not  in  court  ^     Still  however,  for  the  sake  of  ^"^  in  ^  B* 
expediting  the  cause,  by  making  the  times  for  appearance  and  pleading 
concurrent,  it  is  a  rule  in  the  King's  Bench,  that  '*  upon  all  process,  re- 
"  tumable  before  the  last  return  of  any  term,  where  no  aflidavit  is  made 
**  or  filed  of  the  cause  of  action,  the  plaintiff  may^  file  or  deliver  the  de- 
**  claration  de  bene  esse,  or  conditionally,  at  the  return  of  such  process, 

with  notice  to  plead  in  eight  days  after  the  filing  or  delivery  thereof  : 

And  that  upon  all  such  process  as  aforesaid,  where  an  affidavit  is  made 

and  filed  of  the  cause  of  action,  the  declaration  may  be  filed  or  de- 
''  li^ered  de  bene  esse,  at  the  return  of  such  process,  with  notice  to  plead 
^'  mfowr  days  after  such  filing  or  delivery,  if  the  action  be  laid  in  London 

or  Middlesex,  and  the  defendant  live  within  twenty  miles  of  London  ; 

and  in  eight  days,  if  the  action  be  laid  in  any  other  county,  or  the  de- 
**  fendant  live  above  twenty  miles  from  London  :  Provided  the  declaration 
«'  in  either  case  be  filed  or  delivered,  and  notice  thereof  given,  four  days 
''  exclusive  before  the  end  of  the  term,  and  a  rule  to  plead  be  duly  en- 
**  tared  ^."  It  was  formerly  doubted,  whether  a  declaration  could  be  OnproceMre. 
€led  or  delivered  de  bene  esse,  in  the  King's  Bench,  on  process  returnable  J^^^^ 
the  last  return  of  the  term  ^.  But  it  is  now  settled,  that  it  cannot  be  so 
tiled  or  delivered  * :  the  practice  of  declaring  de  bene  esse  being  founded 
on  a  rule  of  court  S  by  which  the  right  of  declaring  in  that  mode  is  limited 
to  process  returnable  before  the  last  general*  return :  and  the  privilege  was 
only  intended  to  apply,  when  the  plaintiff  is  entitled  to  a  plea  of  the  term  ^ 

In  the  Common  Pleas,  the  practice  of  declaring  de  bene  esse  seems  to  Id  C  P. 
have  been  first  allowed  on  special  writs  s,  and  was  afterwards  extended  to 
common  ones^.  At  present,  the  declaration  in  that  court  may  be  filed  or 
delivered  de  bene  esse,  upon  process  returnable  xYi^Jirst,  second,  or  third 
reCnm  of  any  term  ^  or  on  the  fourth  return  of  Easter  term  ^ :  And,  by 
a  late  mle^,  it  may  be  so  filed  or  delivered,  upon  process  returnable  the 
hut  return  of  any  term ;  provided  it  be  filed  or  delivered  on  the  day  of 
woxkk  return,  or  on  the  day  next  after  such  return,  in  case  the  same  shall 
not  happen  on  a  Sunday,  in  which  case  the  plaintiff  shall  have  the  whole 
«f  the  Monday  following,  to  file  or  deliver  his  declaration  de  bene  esse : 

•  Lom.  333.  2  Durnf.  &  Eiit,  719.  and  &  Crea.  456.  8  Dowl.  &  RyL  186.  S.  Coc- 
tee  Forrest,  83.  2  Chit  R«p.  1^.  Ante,  cmL  but  see  1  H.  Bkc  688,  4.  contra,  m 
419,  20.  C.  P. 

^  But  be  is  not  bound  to  do  so.     Carmi'  '  6  Bam.  &  Cres.  466.     8  DowL  &  RyL 

chad  V.  Chandler,  T.  24  Geo.  III.  K.  B.  186.  S.  C. 

Imp.  K.  B.  10  Ed.  149.  and  see  2  East,  >  Cas.  Pr.  C.  P.  16.  Pr.  Reg.  146,  6. 

442.  Jnie,  299.  806.  *  Pr.  Reg.  146,  7.  Cas.  Pr.  C.  P.  66,  6. 

•  R.  T.  22  Geo.  IIL  K.  B.  and  see  R.  S.  C. 

M.  10  Geo.  II. rvg. 2.  K. B.   R.M.8Geo.  *  R.  T.  8  Geo.  III.  C  P. and  see  R.  M. 

IL  n^.  2.  a  P.  Pr.  Reg.  148.  8  Geo.  II.  reg.  2.  C.  P.  Pr.  Reg.  148. 

<  1  Sd.  Pr.  2  Ed.  226.  and  see  the  eigfuh  ^  r.  H.  85  Gea  III.  C.  P.    2  H.  Blac. 

c£tkm  of  tfaU  work,  p.  466.  (c).  oct.  ed.  661.    7  Taunt.  71.  (o).    2  Marsh, 

•  1  Barn.  &  Cres.  658.    8  DowL  &  RyL  387.  («).  2  Chit.  Rep.  381.  Same  rule. 
28.  S.  C.  and  see  2  ChiL  Rep.  237.  5  Barn. 
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quer. 


And  this  rale  applies  equally  to  Easter  term^  as  to  any  other  *•  It  wis 
not  formerly  necessary^  in  the  Common  Plea8>  to  give  notice  of  a  dedarir 
tion  being  filed  conditionally^  in  bailable  actions  ^ :  But  now>  by  a  late  role 
of  court  S  ''  in  every  action  in  which  special  bail  shall  be  required^  and 
where  the  declaration  shall  be  filed  conditionally^  notice  in  writing  of  sod^ 
declaration  being  so  filed,  shall  be  given  to  the  defendant^  his  attorney  or 
agent ;  and  no  declaration  shall  be  considered  as  filed^  until  sudi  notice 
shall  be  so  given." 
Filing  or  deli-  In  the  Exchequer  of  Pleas,  it  was  formerly  the  practice^  to  file  the  on- 

^on"m  Exche^  ginal  draft  of  declaration  in  the  office ;  and  engrossments  on  pi^>er,  of  de- 
clarations and  other  pleadings,  were  not  usually  required  to  be  made  by 
the  party  declaring  or  pleading :  But  now,  by  a  late  rule  of  court  ^^  it  b 
ordered,  that  ^'  engrossments  on  paper,  of  all  declarations  and  other  plead- 
ings, shall  be  duly  made  on  stamp  ^  and  filed  or  delivered  by  the  parti« 
respectively  declaring  or  pleading,  within  the  times  prescribed  by  therala 
of  the  court  for  filing  and  delivering  declarations  or  odier  pleadings  rt- 
spectively ;  and  that  a  book  be  kept  in  the  office  of  pleas,  wherein  entries 
shall  be  made  of  declarations  so  filed." 

With  regard  to  declarations  de  bene  esse,  it  is  a  rule  in'theExdieqiier'> 
that  '^  upon  all  process  of  quo  minus  ad  respondendum  and  capias,  to  b( 
issued  out  of  that  court,  returnable  before  the  last  return  of  any  tem, 
where  an  affidavit  shall  bejmade  and  filed  of  the  cause  of  action,  pursuant  tt 
the  act  of  parliament  for  preventing  frivolous  and  vexatious  arrests,  a  deck* 
ration  may  be  filed  or  delivered  de  bene  esse,  at  the  return  of  such  procns', 
with  notice  to  plead  in  four  days  after  such  filing  or  delivery,  if  the  actifn 
be  laid  in  London  or  Middlesex,  and  the  defendant  live  within  ttven^  t^hi 
of  London,  and  in  eight  days,  if  the  action  be  laid  in  any  other  county,  sr 
the  defendant  live  above  twenty  miles  from  London  ;  and  if  the  delendant 
put  in  bail,  and  do  not  plead  within  such  times  as  are  respectivdy  befevf 
mentioned,  judgment  may  be  signed ;  provided  such  declaration  be  deHvenil 
or  filed,  and  notice  thereof  given,  four  days  exclusively  before  the  epd  of 
the  term,  and  a  rule  to  plead  duly  entered."  It  is  also  a  rule  in  that  comt^ 
that  '^  upon  all  process  to  be  issued  out  of  that  court,  returnable  as  afineaaii 
where  the  defendant  shall  be  personally  served  with  a  copy  thereof,  pumisiit 
to  the  said  act  of  parliament,  or  to  the  statute  51  Geo.  III.  c  124  ^  tha 
plaintiff  may  file  or  deliver  a  declaration  de  bene  esse,  at  the  return  d 


De  bene  cue. 


■  7  Taunt  70.  2  Marsh.  8S7.  S.  C. 

^  Pr.  Heg.  U9.  Barnes,  302.  S.  C  2 
Blac.  Rep.  726.  8  Wils.  147.  S.  C.  2  Bos. 
&  PuL  42. 

'  R.  E.  49  Geo.  III.  C.  P.  1  Taunt  616. 

^  R.  H.  60  Geo.  III.  &  1  Geo.  IV.  in 
Scac,  8  Price,  85.  and  see  2  Price,  1 14. 
And  for  the  time  and  manner  of  declaring 
in  that  court,  afler  the  defendant's  appear- 
ance, see  R.  T.  26  &  27  Geo.  II.  §  9.  R. 
M.  6  Geo.  III.  §  2.  &  R.  T.  26  Geo.  III. 
in  Scac.  Man.  Ex.  Append.  213. 218. 221, 2. 


*  The  stamp  duty  on  copies  of  dedanliooi 
has  been  since  repealed,  by  the  statnie  fl  G^ 
IV.  c.  41. 

f  R.  T.  26  Geo.  III.  m  Scac  Haa  Ex. 
Append.  221.  and  see  R.  T.  26  4  27  Gciv 
II.  §  10.  and  R.  M.  5  Geo.  UL  m  &«• 
Man.  Ex.  Append.  214. 219. 

>  IS  Price,  178.  M<CkL  65.  &  C 

i>  R.  M.  53  Geo.  IIL  m  Seac  Man.  ^ 
Append.  226,  7.  8  Price,  506,  «. 

<  And  see  ftaL  7  &  8  GfMk  IV.  c.  71.  S& 
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such  proceaSy  with  notice  to  plead  in  eight  days  after  the  filing  or  delivery 
thereof*:  and  if  the  defendant  do  not  enter  an  appearance  and  plead 
within  the  said  eighl  dajB,  the  plaintiff^  having  entered  an  appearance  for 
him  according  to  the  said  acts^  may  sign  judgment  for  want  of  a  plea ; 
provided  such  declaration  be  delivered  or  filed^  and  notice  thereof  given^ 
Jour  days  exclusively  before  the  end  of  the  term^  and  a  rule  to  plead  duly 
entered :  A^d  that  upon  all  writs  of  distringas,  whereupon  notice  shall  b^ 
given  pursuant  to  the  said  last-mentioned  act^  the  plaintiff  may  file  or  de- 
liver a  declaration  de  bene  esse,  at  the  return  of  such  writ^  with  notice  to 
plead  in  eight  days  kfter  the  filing  or  delivery  thereof;  and  if  the  de- 
fendant do  not  enter  an  appearance  and  plead  within  the  said  eight  days, 
the  plaintiff,  having  entered  an  appearance  according  to  the  same  act,  may 
sign  judgment  for  want  of  a  plea,  a  rule  to  plead  having  been  duly  en- 
tered." And,  by  a  late  rule  ^  it  is  ordered,  that  '^  in  all  cases  wherein 
the  plaintiff,  by  the  present  practice  of  the  court,  would  be  entitled  to 
aign  judgment  for  want  of  a  plea,  where  the  declaration  had  been  delivered 
or  filed,  and  notice  thereof  given,  four  days  exclusively  before  the  end  of 
the  term  in  which  the  process  is  returnable,  the  plaintiff  shall  be  at  liberty 
to  sign  soch  judgment ;  provided  the  declaration  be  delivered  or  filed,  and 
notice  thereof  given,  two  days  exclusively  before  the  end  of  the  term 
within  which  the  process  is  returnable,  a  rule  to  plead  having  been  duly 
entered."  This  rule  does  not  extend  to  filing  declarations  de  bene  esse,  so 
as  to  entitle  the  plaintiff  to  a  plea  of  the  term,  on  writs  returnable  two  days 
exdnsively  before  the  end  of  the  term  ^. 

In  the  King's  Bench,  the  declaration  may  be  filed,  and  notice  thereof  At  what  time 
giiren,  on  the  return  day  of  the  writ,  or  quarto  die  post  by  original;  and  giv«n^"°n  ^  b! 
the  writ  of  latitat,  we  have  seen^,  may  be  sued  out  and  served  on  the  re- 
turn ifij:  but  it  cannot  be  served,  and  notice  of  declaration  given,  at  the 
same  time;  for  the  notice  of  declaration  presupposes  the  declaration  to  be 
filed,  and  it  cannot  regularly  be  filed  till  after  the  writ  is  served :  There 
must  be  some  interval  therefore,  however  short,  between  the  service  of  the 
writ  and  notice  of  declaration  ^  But  where  the  defendant  had  omitted  to 
take  advantage  of  the  objection,  until  after  judgment  was  signed,  and  a 
whole  term  had  elapsed,  the  court  would  not  set  aside  the  judgment  with 
coats  '.  In  the  Common  Pleas,  the  declaration  may  be  filed  de  bene  esse,  in  C.  P. 
on  the  essoin  or  return  day  of  the  writ,  or  any  day  after ;  though  a  rule  to 
plead  cannot  be  given  till  the  first  day  of  term  s.  And  notice  of  the  decla- 
ration being  so  filed  may  be  given,  in  that  court,  on  the  return  day  of  the 
writ,  at  the  time  of  serving  it  ^ :  But  notice  cannot  be  given  on  that  day, 
of  a  declaration  being  filed  in  chiefs.  And  service  of  a  notice  of  declara- 
tion on  a  Sunday  is  bad,  though  the  defendant  accept  it,  knowing  it  to  be 

■  Append.  Chap.  XVII.  §  24.  '  S  Chit  Rep.  164. 

•■  R.  H.  60  Geo.  III.  &  1  Geo,  IV.  m  >  Cas.  Pr.  C.  P.  68.  and  see  Pr.  Reg. 

&ac  8  Pricey  84.  148. 

*  M'CleL  669.  *^  3  Taunt.  404.  8  Taunt.  187.  1  Moore^ 

*  AnU,  15S.  168.  573.  8.  C 

*  8  Soilii  R.  Ml.  12  East,  116.  8  Chit          *  4  Taunt  818.  8  Taunt  187.  1  Moore^ 
Rep.  164k  5.  7  DowL  &  Ryl  83d.  573.  S.  C. 


In  both  courts. 


In  Exchequer. 
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irr^ular  ^  The  declaration^  however^  cannot  be  filed  before  the  egtoin,  m 
return  day  of  the  writ :  therefore^  a  notice  of  declaration  given  the  daj  be- 
fore the  essoin  day  of  the  term^  being  Sunday,  until  which  day  the  plain- 
tiff could  not  file  his  declaration^  has  been  deemed  a  nullity  K  And,  in  that 
court,  the  declaration  cannot  be  filed  or  delivered  de  bene  esse,  so  as  to 
charge  the  defendant  with  the  costs  of  it,  till  the  appearance  day  of  tiie 
return  of  the  writ  ^.  So>  if  one  of  three  defendants,  in  a  joixtt  action,  ap- 
pear to  a  quare  clausum /regit,  and  the  two  others,  being  arrested  on  bail« 
able  process,  have  till  the  ensuing  term  to  justify  bail,  it  is  iiregnhr  §ar 
the  plaintiff,  previous  to  that  time,  to  deliver  a  declaration  against  all  tbne^ 
indorsed  ''  conditionally,  until  special  bail  is  perfected  ^."  And  the  deda- 
ration  cannot,  in  either  court,  be  filed  or  delivered  de  bene  esse,  e^Ur  tke 
defendant  has  appeared,  or  filed  bail  * ;  or  the  time  limited  for  bis  appear- 
ance, or  putting  in  bail,  is  expired  ^ ;  whether  the  process  be  bailable  cr 
not  bailable  s.  On  bailable  process  therefore,  when  the  defendant  has  ne- 
glected to  put  in  or  perfect  special  bail,  the  plaintiff  must  proceed  against 
the  sheriff,  or  his  bail,  upon  the  bail-bond :  and  when  he  has  not  appealed, 
or  filed  common  bail  in  due  time,  the  plaintiff  must  enter  an  appearanoe^ 
or  file  common  bail  for  him,  according  to  the  statute;  and  then  ddiver  or 
file  his  declaration  absolutely  \  In  the  Exchequer  of  Pleas,  it  has  been 
the  usual  course  of  the  court,  when  the  process  is  served  on  the  return  day, 
to  give  notice  of  the  declaration  being  filed  conditionally,  on  the  same  day' : 
And,  in  that  court,  service  of  notice  of  declaration  on  the  return  day,  by  a 
person  going  away,  and  returning  a  few  minutes  after  service  of  the  wii^ 
was  holden  not  to  be  irregular  ^. 

If  the  declaration  be  Jiled,  and  notice  thereof  given  to  the  defendant  sr 
his  attorney,  it  is  deemed  to  be  a  good  declaration,  from  the  time  of  sndi 
notice  only  ^ ;  and  therefore  a  rule  to  plead  in  such  case,  given  before  notiee 
of  declaration,  is  irregular  "*.  Yet  where  the  declaration,  in  the  Kill's 
Bench,  was  filed  on  the  last  day  of  the  second  term  after  the  return  qf  the 
writ,  but  the  notice  was  not  given  till  a  little  before  the  essoin  day  of  tlie 
following  term,  this  was  holden  to  be  well  enough ;  the  master  certifyii^ 
"Pvfing  for  eopy  it  to  be  the  practice  °.     The  defendant  must  formerly  have  received  and 

paid  for  a  copy  of  the  declaration,  whether  it  were  delivered  or  left  in  the 

*  1  H.  Blac  628.  Dumf.  &  East,  648.  8  Dumll  &  EoC,  77. 
0  2  New  Rep.  C  P.  75.  K.  B.  Pr.  Reg.  145, 6.  Bftniei,848.  SNcv 
'  2  Blac  Rep.  749.  and  see  1  Esp.  Rep.      Rep.  C.  P.  232. 

345.  2  Bos.  &  Pul  615.  2  New  Rep.  C.  P. 
398. 

*  2  New  Rep.  C.  P.  231.  Quare,  whether, 
if  the  declaration  bad  been  indorsed  condi- 
tionally, until  bail  should  be  perfected  by  the 
two  latter  defendants,  it  would  have  been  ir- 
regular ?  Id.  ibid. 

*  R.  M,  10  Geo.  II.  reg,  2.  R.  T.  22 
Geo.  III.  K.  B.  R.  M.  8  Geo.  II.  rrg.  2. 
R.  T.  8  Geo.  III.  R.  H.  35  Geo.  III.  C 
p.  2  H.  Bhc.  oct.  ed.  661. 

f  1  Bur.  56.    2  Durnf.  &  East,  720,    6 


Good,  if  filed, 
from  time  of 
notice  only. 


of. 


«  2  New  Rep.  C.  P.  433. 

«»Pr.  Reg.  145,6. 

I  9  Price,  153. 

k  M*ael.  659. 

>  R.  T.  1  Geo.  II.  R.T.2GC0.IIK. 
B.  8  Mod.  379.  2  Ld.  Raym.  1407.  7 
Durnf.  &  East,  298.  R.  M.  1  Gco.ILf«* 
1.  C.  P. 

"^  Pr.  Reg.  131.  Cas.  Pk;  &  P.  IH* 
Barnes,  248.  S.  C 

'3Bur.  1468.  2  Dura£  & Eiit.  Ilt^ 
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office,  before  he  could  have  been  admitted  to  plead* ;  and  if  he  neglected 
to  do  80,  the  plaintiff's  attorney  might  have  refused  to  accept  his  plea,  and 
signed  judgment  ^ :  But  now,  though  a  copy  of  the  declaration  must  be 
paid  for,  on  taking  it  out  of  the  office,  when  JiUd,  yet  the  defendant's  at- 
torney, we  have  seenS  is  not  bound  to  pay  for  it,  when  delivered  to  him'. 

The  notice  of  declaration  being  filed  in  the  office,  must  be  properly  en-  Titk^  and  fonn 
titled ;  and  express  the  nature  of  the  action,  as  whether  it  be  in  debt  or  caie,  ^(gcUrmdoo. 
€ccm  * :  but,  in  the  Common  Pleas,  it  need  not  state  the  amount  of  the  da- 
mages';  and,  in  the  King's  Bench,  it  seems  that  no  date  to  the  notice  of 
dedaratiom  is  necessary  <.  When  the  defendant's  phice  of  residence  is  How  aenred,  in 
known  to  the  plaintiff's  attorney,  the  notice  of  declaration  should  be  de- 
livered to  the  defendant,  or  left  for  him  at  the  last  or  most  usual  place  of 
his  abode ;  it  being  irregular  in  such  case  for  the  plaintiff's  attorney  to 
stick  up  a  notice  of  declaration  in  the  office  ^  :  And  the  court  of  Common  In  C.  P. 
Pleas  would  not  allow  the  affixing  of  a  notice  of  declaration  in  the  pro- 
thoQotaries'  office,  to  be  good  service ;  although  it  was  sworn,  that  the 
defendant  had  no  fixed  place  of  residence,  and  that  the  plaintiff  did  not 
know  where  to  find  him  K  If  the  defendant's  place  of  abode  be  unknown, 
application  must  be  made  to  the  court,  that  affixing  the  declaration  in  the 
office  may  be  deemed  good  service  ^ :  and  it  is  not  so  considered,  unless  by 
expwn  permission  of  the  court,  though  the  defendant's  place  of  abode  be 
unknown  to  the  plaintiff '.  But  where  the  defendant  and  his  attorney  had 
been  informed  that  a  notice  of  declaration  was  stuck  up  in  the  office,  the 
latter  court  refused  to  set  aside  a  judgment,  for  want  of  service  of  the  no- 
tice at  the  defendant's  last  place  of  abode  "*.  And  where  a  defendant  kept 
oat  of  the  way,  to  avoid  being  served  with  notice  of  declaration,  and  it  was 
seat  to  him  in  a  letter  by  the  post,  which  was  returned  opened  and  marked 
''  xefosed,"  this  was  deemed  good  service ;  it  appearing  that  the  defendant 
knew  the  hand-writing  of  the  plaintiff's  attorney  ^.  So,  in  the  Exchequer,  In  Eicheqscr. 
service  of  notice  of  declaration  is  good,  by  affixing  it  on  the  door  of  the 
hoose  where  the  defendant  last  lived,  if  the  plaintiff  or  his  attorney  do  not 
know  the  place  to  which  he  is  removed,  and  knowledge  of  such  service  can 
be  brought  home  to  him  ^,  AVhen  the  declaration  is  filed  or  delivered  de  Indonemeni  os 
bene  esse  or  conditionally,  it  is  necessary  to  make  an  indorsement  thereon, 
that  it  is  so  filed  or  delivered  p  :  and,  in  the  King^s  Bench,  where  the  de- 
daration  filed  in  the  office,  before  the  defendant's  appearance,  was  indorsed 

*R.M.  10  Geo.II.iv^.S.K.B.  andiee  *  8  Moore»  273. 

R.  T.  12  W.  III.    R.  T.  2  Geo.  II.  K.  B.  ^  1  Taunt  433. 

*  1  Will.  173.  1  5  Taunt  777.  and  see  7  Taunt  145.    i 

*  Ante,  452.  Chh.  Rep.  675.  (a). 

<  Imp.  K.  B.  10  Ed.  179.  (a).    Imp.  C.  "^  1  New  Rep.  C  P.  279. 

P.  7  Sd.  188.  (a).  ^     »  6  Taunt  186.  1  Marah.  8.  &  C 

*  Ft.  Reg.  131.  Cas.  Pr.  &P.63.S.a  <"  6  Price,  15. 

ItL  68.  122.  2  WOa.  84.  i"  R.M.  10  Geo.  II.  re^.  2.  K.  B^  R.  E. 

'  6  Taunt  831.  3  Geo.  IL  CP.  Barney  257. 802.  2  New 

«  2  Chit  Rep.  238.  Rep.  C  P.  223. 
»  7  Durni:  &  EaiC,  26. 1  Boa.  &  PuL  214. 
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^^Jiled  amdilumaUy,"  and  judgment  afterwards  aign^  for  want  «f  ia  jdea, 
the  court  hdd  the  proceeding  regular ;  though  the  notice  aenred  on  the 
defendant  was  of  a  declaration  generaUy  *. 

Judgment  of  If  the  plaintiff  do  not  declare  in  due  time^  h^  is  liable  to  be  nonprossed, 

^chring.  ^^        ^^  ^^^^  judgment  signed  against  him  for  not  prosecuting  his  suit  ^.     It  is 

called  a  judgment  of  nonpros,  firom  the  words  non  prosequiiur,  &c.  f<nr- 
merly  used  in  entering  it  up.  And  this  seems  to  be  the  proper  appella- 
tion of  the  judgment^  in  actions  by  bill :  but  in  actions  by  original,  where 
the  language  of  the  judgment  was  non  prosequitur  breve,  vel  sedam,  it  is 
more  commonly  called  a  judgment  of  nonsuil  ^,  The  judgment  of  nonpru 
is  founded  on  the  statute  13  Car.  II.  stat.  2.  c  2.  §  3.  by  which  it  ia  enact- 
ei,  that  ^^  upon  an  appearance  entered  for  the  defendant  by  aitom^,  in 
'^  the  term  wherein  the  process  is  returnable^  unless  the  plaintiff  shall  put 
'^  into  the  court  fr-om  whence  the  process  issued^  his  bill  or  declaratito, 
^<  against  the  defendant^  in  some  personal  actions  ejectment  of  form,  be- 
*^  fore  the  end  of  the  term  next  following  afit^  appearance^  a  nooaoit  ftr 
want  of  a  declaration  may  be  entered  against  him ;  and  the  defondaot 
shall  have  judgment  to  recover  coats  against  the  plaintiff,  to  be  taxed 
'^  and  levied  in  like  manner  as  upon  the  23  Hen.  VIII  ^."  The  proviaont 
of  this  statute  are  confined  in  terms,  to  cases  where  the  defendant  has  beoi 
arrested ;  but  it  has  been  holden,  that  if  a  defondant  appear  at  the  day  ef 
the  return  of  the  process,  and  put  in  bail,  though  he  nerer  wane  arrested, 
nor  the  process  returned,  yet  if  the  plaintiff  do  not  dedare  within  im 
terms,  a  nonpros  may  foe  <»tered  against  him  ® :  And  the  statute  ia  nat  ean- 
fined  to  cases  where  the  writ  is  defective,  but  has  always  been  oonatmed  to 

lo  K.  B.  by  bin.  extend  to  cases  in  general  A  Hence  it  is  a  rule,  in  the  King's  Bendb,  tbst 

**  on  aU  process  issuing  out  of  this  court,  returnable  at  a  day  certain,  if  the 

defendant  appear  by  his  attorney,  and  file  bail  of  the  tenn  wherein  the 

-  process  is  returnable,  and  the  plaintiff  do  not  declare  befooe  the  end  of  the 

term  next  followingy  a  nonpros  may  be  signed,  without  entering  any  mle 

By  original,  in     to  deelare,  or  calling  for  a  declaration^."    6o,  where  the  proceedings  aie 

l^  original  in  the  King's  Bench,  it  is  not  necessary  to  give  a  rule  to  de- 

lo  CpJ^p  claie,  or  deflooand  a  declaration^.    But,  in  the  Common  Pleas,  the  defend- 

ant  must,  before  the  end  of  the  second  term,  or  within  four  days  after, 

Rule  to  declare,    enter  a  rule  jEbr  the  plaintiff  to  declare^,  which  he  obtains  cm  a  prmpe 

declaration.         ^^^^  ^  secondaries,  and  demand  a  declaration  ^ ;  and  if  die  plaintiff  do 

not  declare  before  the  rule  is  out,  the  defendant  may,  at  any  time  befive 
the  essoin-day  of  the  next  term,  sign  a  nonpros,  but  not  aftervpards^;  and 
the  plaintiff,  we  have  seen  ^,  is  not  allowed  any  longer  time  to  dedare» 

*  8  Dumf.  &  East,  77.  1^  Moore^  719.  8  Gilb.  K.  B.  Si5. 

Taunt  644.  S.  a  ^  Imp.  K.  B.  10  Ed.  498.  5S1.  Wt  me 

*>  Append.  Chxp,  XVU.  {  25,  &c  R.  M.  10  Geo.  II.  reg.  2.  (4).  K.  &  cMdo. 

'  Ante,  421,  2.  <  Imp.C.  P.7Ed.  194^5.  AppouLCbiF^ 

^  c  U.  XVII.  §  8. 

'2£alk.45ft.  71U.82.&JC  ^ /d.  §  4. 

'  7  Durof.  &  East,  27.  R,  H.  9  Ann.  reg.  $.  CJP.  At^m. 

«  R.  M.  10  Geo.  II.  reg.  2.  (6).  K.  B.  ■  JmU,  482. 
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without  leaye^  than  (he  time  limited  hj  the  defendant's  rule.  The  demand 
of  declaration  must  be  in  writing  * ;  and^  in  country  causes,  it  must  be 
made  on  the  agent  in  town  ^. 

The  defendant  cannot  sign  a  judgment  of  nonpros,  before  an  appearance  Cannot  be 
is  entered :  and  it  cannot  in  general  be  signed,  unless  bail  be  filed,  or  an  '^'^^  hefon 
appearance  entered,  of  the  term  wherein  the  process  is  returnable  ^ ;  and  Of  what  term 
therefore  it  cannot  be  signed,  where  a  prisoner  is  superseded  for  not  de-  fJ***^J^  ^f* 
daring,  &c.  on  filing  common  bail  <^.     But  when  special  bail  is  required,  when  comp^ete^ 
the  appearance  is  not  complete,  until  they  are  perfected  * :  and  therefore,  ^'  °°^ 
where  the  defendant  was  arrested  on  a  bill  of  Middlesex,  on  the  22d  No^ 
vember,  and  special  bail  was  put  in  in  Michaelmas  term,  and  perfected  in 
Hilary  term,  and  judgment  of  nonpros  was  signed  in  Hilary  vacation,  the 
court  of  King's  Bench  set  aside  the  judgment  for  irregularity;  the  plaintifT 
having  been  guilty  of  no  laches,  in  not  dedanug  in  Michaelmas  term,  as 
the  defendant  was  not  then  fiilly  in  court '.   And  the  statute  contemplates 
an  available  appearance  only,  or  such  an  appearance  as  wUl  entitle  the 
plaintiff  to  declare :  Therefore,  where  a  latitat  having  issued  against  three 
de^dants,  returnable  on  the  last  day  of  Trimly  term,  but  only  one  of  the 
defendants  being  served,  an  aUas  issued,  returnable  on  the  last  day  of 
Michaelmas  term,  of  which  one  other  of  the  defendants  was  served  with  a 
copy,  and  in  Hilary  term  following  a  pluries  latitat  issued,  returnable  on 
the  last  day  of  Hilary  term,  but  which  was  not  served  on  the  third  de- 
fendant, and  another  pluries  issued,  returnable  on  the  19th  May  in  Easier 
term,  of  which  he  was  served  with  a  copy,  and  an  appearance  was  entered 
for  all  the  defendants,  in  Easter  term ;  and  the  plaintiff  not  having  de- 
clared in  Trinity  term,  the  defendant  signed  judgment  of  nonpros;  the 
court  held,  that  such  judgment  was  regular,  though  an  appearance  was  not 
entered  of  the  term  the  process  was  returnable  f.     The  judgment  of  itofi-  Must  be  signed 
pros,  however,  must  be  signed,  in  the  King's  Bench,  within  a  year  after  2.  B?  *  ^*"'  *° 
the  return  of  the  writ  ^^ 

In  a  joint  aoti(m>  it  is  said,  the  plaintiff  oannot  be  nonprossed  by  one  or  In  Joint  action. 
more  of  the  defendants,  without  the  others '.  And  this  is  universally  true 
IB  actions  by  original,  where  the  plaintiff  cannot  proceed  against  the  de^ 
fendsMftts  severally,  ttp<m  a  joint  writ.  But  upon  common  process  fer  a 
supposed  trespass,  in  the  King's  Bench  or  Common  Pleas,  if  the  plaintiff 
dedare,  serve  a  notice  pf  declaration,  or  even  take  out  a  rule  for  further 
time  to  dedare,  against  one  or  more  of  several  defendants,  and  do  not  jnro- 
ceed  against  the  oUiers,  the  latter  may  sign  a  judgment  of  nonpros  K    In 

"  N.  M.  1  Geo.  II.  a  P.  '  S  Barn.  &  Aid.  6U. 

«>  Barnes,  311.  Pr.  Reg.  C.  P.  124.  S.  C.  »  8  Bam.  &  Cres.  6SS. 

'  Holmes  x.lFiiU,l&.  11  Geo.111,  K.B.  >»  8  Bam.  &  Aid.  S71.  I  Chit.  Rep.  6Q9. 

6  East,  814.   8  Chiu  Repb  87.  8  Bam.  &  S.  a 

Cres.   655.     5  DowL  &  RyL  858.  S.  C.  *  Doug.  169.  PhSpoi  v.MvBtr  j-  anoUisr, 

Anle,  848,  T.  88  Geo.  HI.  K.  B, 

0  lap.  K,  ^  ip  Ed.  494,   Imp.  C  P.  7  ^8  Dumf.  4  East»  857.  and  see  5  Bam. 

Ed.  586.  1  Cromp.  8  £4. 188.  6  Dan|f.  &  &  Cres.  178.  7  Powl  4  Byl  619. 3.  C  5 

East,  85.  Bam.  &  Cres.  768.    8  Dowl.  4  Ry^  ^92- 

•  8  Chit  Rep.  87.  S.C. 
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such  case  however,  there  onght  to  be  but  one  judgment  of  nonpros  for  all 
the  defendants,  unless  the  plaintiff  have  indicated  his  intention  of  proceed- 
ing against  them  severally;  for  the  trespass  is  joint,  and  though  the  plain- 
tiff, in  the  Common  Pleas,  may  declare  severally,  yet  it  remains  joint,  till 
it  be  severed  by  the  declaration  *. 
What,  and  with  The  judgment  of  nonpros,  or  nonsuit,  for  want  of  a  declaration,  is  a  final 
]L^        ^    judgment,  and  signed  with  the  clerk  of  the  judgments  in  the  King's  Bendi, 

or  prothonotaries  in  the  Common  Pleas ;  an  incipitur  being  first  made  on 

a  roll,  and  also  on  a  sheet  of  paper,  called  a  judgment  paper:  And,  in  the 

Common  Pleas,  the  defendant's  warrant  of  attorney  must  be  filed  with  the 

Costs  on.  derk  of  the  warrants,  who  will  mark  the  judgment  paper  ^.     Whenever 

the  defendant  obtains  a  judgment  of-  nonpros,  he  is,  as  a  necessary  conse- 
quence, entitled  to  costs  ^  ;  for  which  he  may  either  take  out  execution,  or 
bring  an  action  of  debt  upon  the  judgment.  It  has  even  been  h(^den,  thit 
an  executor  is  liable  to  pay  costs,  upon  a  judgment  of  nonpros^  And  die 
court,  in  two  cases,  have  ordered  the  costs  to  be  paid  by  the  plaintiff^s  at- 
torney :  in  one  of  them,  at  the  instance  of  the  defendant,  upon  an  affidafit 
that  the  plaintiff  could  not  be  found  * ;  and  in  the  other,  at  the  instance  of 
the  p^tn/t^  himself,  where  his  attorney  refused  to  proceed,  without  bcn^ 
furnished  with  money  ^. 
Setting  aside^  If  the  judgment  of  nonpros  be  regular,  the  courts  will  not  set  it  asid^ 

w  en  regular.  ^  ^  matter  of  course ;  and,  in  a  qui  tarn  action,  they  have  refused  to  da 
For  irregidarity.  80  s.  But  it  may  be  set  aside  on  motion,  if  irregular,  with  all  the  proceed- 
ings that  have  been  had  upon  it,  provided  the  application  be  made  in  time: 
And  if  an  action  be  brought  on  the  judgment,  the  whole  proceedings  may 
be  set  aside,  by  one  rule  \  But  where  the  plaintiff  did  not  apply  till  after 
judgment  was  signed,  in  an  action  brought  on  the  judgment  of  nonpros,  the 
court  of  Common  Pleas  refused  to  set  aside  the  latter  judgment,  on  Ae 
Cannot  be  ground  of  laches  *.     A  judgment  of  nonpros  cannot  regularly  be  signed, 

iitoeidoi^&°^    pending  an  injunction  ^ :  And  where  it  was  signed  after  the  debt  and  costs 

had  been  paid,  the  court  set  it  aside,  although  the  defendant  swore  thai 
For  not  adjourn-  the  money  was  not  paid  with  his  privity  K  But  where  it  was  signed  for  not 
^      "^  adjourning  an  essoin,  cast  upon  a  special  capias,  and  the  plaintiff  took  o» 

notice  of  it,  but  delivered  his  declaration,  and  after  the  rule  to  plead  wai 
out,  and  a  plea  called  for,  signed  judgment ;  the  court,  considering  it  as  s 
trick,  declared  that  as  there  was  no  colour  for  the  essoin,  or  to  expect  the 
plaintiff  to  search  after  a  nonpros,  and  there  was  no  notice  given  of  it,  tlie 
plaintiff  had  a  right  td  go  on ;  and  therefore  they  refused  to  set  aside  his 
judgment  ™. 

■2Salk.i66.Com.Rcp.7i.S.C.iBur.  '  Say.  Rep.  172.  Ante,  SB. 

2il8.  Vin.  Abr.  tit  Costs,  6  V.  841.  contra.  »  1  Bur.  iOl.  2  Ken.  82.  &  C 

*  Imp.  C.  P.  7  Ed.  6Si.  *  i  Dumf.  &  East,  688. 

•  Stat.  28  Hen.  VIII.  c  16.  8  Eliz.  c.  2.  *  Gas.  Pr.  C  P.  76.  Pr.  Reg.  188.  &a 
S  1,  2.  4  Jac  I.  c.  8.  18  Car.  II.  stet  2.  c.  ^  Bowser  y.  Price,  E.  20  Geo.  IIL  && 
S- S  S.  1  Dumf.  &  Eut,  878.  >  1  Chit  Rep.  148. 

'8  Bur.  1664.  "  2  Str.  1194. 

'  1  Str.  402. 
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It  may  not  be  improper  in  this  place,  to  state  the  operation  and  effect  Eflfect  of  iqjuno- 
of  an  injunction,  which,  we  have  just  seen,  will  prevent  the  plaintiff  firom 
signing  a  judgment  of  nonpros,  and  how  fiar  it  affects  the  different  pro- 
ceedings in  the  course  of  the  suit.  The  general  effect  of  an  injunction  in  In  Chanceiy. 
Chancery,  when  obtained  for  want  of  an  answer  before  action  commenced, 
or  after  action  and  before  the  defendant  in  equity  is  in  a  condition  to  de- 
mand a  plea  *,  that  is,  before  the  plaintiff  in  equity  has  appeared  and  the 
defendant  has  declared  against  him,  is  to  stay  all  proceedings  at  law,  from 
the  time  of  its  being  served ;  but  when  it  is  not  obtained  until  after  the 
defendant  in  equity  is  in  a  condition  to  demand  a  plea,  he  is  permitted  to 
demand  it,  and  proceed  to  trial  and  judgment,  being  only  restrained  from 
taking  out  execution^:.  And  even  then,  under  particular  circumstances, 
the  injunction  may  be  extended  to  stay  trial,  on  an  affidavit  that  the 
plaintiff  in  equity  is  advised  and  believes  that  the  answer  will  afford  a 
discovery  material  to  his  defence  ^. 

In  the  Exchequer,  the  effect  of  an  injunction  for  want  of  an  answer,  in  In  Ezcbeqoer. 
a  town  cause,  is  to  stay  all  proceedings  at  law,  from  the  time  it  is  served, 
until  answer  and  further  order  ^ :  And  it  is  of  equal  force  in  a  country 
cause,  when  the  bill  is  filed  in  Michaelmas  or  Easter  Term*;  but  in 
Hilary  and  Trinity,  which  are  issuable  terms,  there  is  a  clause  in  the  in- 
junction, that  if  issue  is  or  can  be  joined  in  the  action,  the  plaintiff  at  law 
may  proceed  to  trial  thereof;  but  is  not  to  enter  up  judgment,  or  sue  out 
execution  thereon':  and  therefore,  in  these  terms,  if  the  plaintiff  at  law 
has  so  &r  proceeded  in  his  action,  as  that  he  can  join  issue  therein  by 
bis  own  act,  as  by  adding  a  similiter  <,  in  that  case  he  is  permitted  to  go 
to  trial  at  the  following  assizes,  and  the  injunction  only  stays  judg- 
ment and  execution.  But  though  this  be  the  ordinary  practice  of  the 
court,  yet  cases  do  occasionally  occur,  espedaUy  in  matters  of  title  and 
discovery,  where  the  court  will  restrain  the  trial  at  law  till  after  answer  \ 
An  injunction  upon  the  merits,  in  both  courts,  operates  as  a  stay  of  all 
farther  proceedings  in  the  cause,  firom  the  time  it  is  granted.  Taking  Breach  of  fai- 
money  out  of  a  court  of  law,  which  has  been  paid  in  by  rule  of  court,  is  J""*^"***** 
a  breach  of  a  common  injunction,  against  proceeding  at  law  ^ :  but  shew- 
ing cause  against  a  rule  for  a  new  trial,  is  not  a  proceeding  which  amounts 
to  the  breach  of  an  injunction  K 

*  16  VeM-jun.  141.  >  IS  Prices  889.  M'CleL  lOS.  S.  C. 

^  Id,  ibkL  ^  3  Pricey  848.  And  see  further,  at  to  the 

*  Id,  880.  88S.  and  lee  1  Madd.  Chan.      nature  and  efiect  of  an  injunction,  Com.  Dig. 
138,  3.  tit.  Chancery,  D.  8»  &c  1  Madd.  Chan.  130, 

^  Fowl  Pr.  Ezcheq.  1  V.  850,  51.  859.  &c.  And  for  the  cases  in  which  the  court  of 

*  Id.  860.  Exchequer  will,  or  will  not,  grant  an  iijunc- 
'  Id.  849.  tion  after  trial,  for  want  of  an  answer  by  one 

*  I  Younge  &  J.  404.  of  several  defendants,  see  3  Priccb  164.  841. 
k  Fowl  Pr.  Excheq.  1  V.  860.  and  see  1  See  also  4  Price,  346.  M'Qel  80. 

Campb.  661.  (o).  and  th«  cases  there  cited. 
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CHAP.  XVIII. 


Of  Imparlance,  and  Time  for  Pleading  ;   and  of  the 
Notice  and  Rule  to  plead,  and  Demand  of  Plea,  8^c. 


Imparlance^ 
what 


GeneraL 


SpcdaL 


1  HE  plaintiff  having  declared,  the  defendant  is  allowed  a  certain  time 
to  prepare  for  his  defence ;  and  that  either  with,  or  without  an  imparl- 
ance. 

Imparlance  is  said  to  be,  when  the  court  gives  a  party  leave  to  answa 
at  another  time,  without  the  assent  of  the  other  party*;  and  in  thii 
sense,  it  signifies  time  to  reply,  rejoin,  surrejoin,  &c.  But  the  mere 
common  signification  of  imparlance  is  time  to  plead  ^ :  and  it  is  dthar 
general*^,  without  saving  any  exception  to  the  defendant,  which  is  always 
to  another  term  <^ ;  or  special,  which  is  sometimes  to  another  day  in  the 
same  term  ^  with  a  saving  of  all  exceptions  to  the  writ,  bill,  or  count'; 
General  spedaL    or  of  all  exceptions  whatsoever :  which  latter  is  called  a  general  specid 

imparlance  s.  The  general  imparlance  is  of  course,  when  the  defendant 
is  not  bound  to  plead  the  same  term ;  but  a  special  imparlance  is  not  al- 
lowed without  leave  of  the  court,  in  the  King's  Bench  ^ :  and  the  eoort 
will  not  grant  a  special  imparlance,  except  to  prevent  injustice  K  la  the 
Common  Pleas,  general  imparlances  are  entered  of  course  by  the  altomies; 
and  it  is  a  rule,  that  "  all  attomies  and  clerks  do  duly  enter,  or  cause  to 
be  entered,  imparlances  or  incipiturs  in  all  causes,  according  to  the  ancient 
usage  and  custom  of  this  court ;  and  that  the  want  of  entering  an  imparl- 
ance or  incipitur,  in  every  cause  wherein  imparlances  ought  to  be  entered, 
shall  be  a  sufficient  cause  for  the  defendant  to  have  a  further  imparlance 
of  course  ^."  A  special  imparlance,  in  that  court,  may  be  granted  by  the 
prolhofiolaries,  so  as  to  enable  the  defendant  to  plead  in  abatement,  within 
the  first ybur  days  of  the  next  term  after  the  delivery,  or  filing  and  notice 


By  whom,  and 
how  granted,  and 
entered,  In  C.  P. 


■  Com.  Dig.  tit.  Pleader,  D.  1- 

*>  2  Mod.  62.  2  Show.  SIO.  Barnes,  846. 
2  Wmt.  Saund.  5  Ed.  \.e,  (2). 

""  Hardr.  865.  1  Lutw.  46.  12  Mod.  529. 
S.  C.  Gilb.  C.  P.  183. 21 1.  4  Bac.  Abr.  27, 
8.  8  Blac.  Com.  801. 

^  6  Mod.  28. 

*  Id.  8.  10  Mod.  127.  Com.  Dig.  tit 
Fieader,  D.  1. 

'  Append.  Chap,  XVIII.  §  1. 


*  For  an  account  of  the  difierent  khids  of 
imparlances,  when  and  how  granted,  and  whit 
may  or  may  not  be  done  after  each  of  than, 
see  2  Wms.  Saund.  5  Ed.  1.  (2).  I  Chit  A 
4  Ed.  875,  &c.  2  BUc  Rep.  1094. 

1"  R.  E.  5  Ann.  K.  B. 

*  2  Oiit.  Rep.  214. 

>"  R.  T.  21  Car.  H.  r^.  8.  C  P.  tod  fee 
ILM.  1654.$  14.  C.  P. 
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of  declaration  *.    But  a  special  imparlance,  saving  all  exceptions  to  the 
jurisdiction,  cannot  be  entered  without  leave  of  the  court  ^ 

After  a  general  imparlance,  the  defendant  can  only  plead  in  bar  oi  the  What  may,  or 
action*^;  and  cannot  regularly  plead  to  the  jurisdiction  of  the  courts  in  ^J^^tedordone, 
abatement  <^,  or  a  tender  and  touts  temps  prist.  It  is  then  also  too  late  to  aAer  imparluioc. 
claim  conusance  ^,  or  demand  oyer  of  a  deed  *,  &c.  Aflter  a  special  un- 
parlance,  the  defendant  may  plead  in  abatement  ^,  though  not  to  the  ja- 
risdiction  of  the  court'.  And  where  the  defendant  pleaded  a  misnomer 
in  abatement,  after  an  imparlance,  thus :  '^  And  A.  B.  who  was  arrested 
by  the  name  of  A.  C.  comes,  &c."  the  court  in  one  case  held  this  to  be  * 
tantamount  to  a  special  imparlance  ^ :  This  case  however  has  since  been 
over-ruled,  by  a  subsequent  determination  K  And  where  a  bill  was  filed 
in  vacation  against  an  attorney,  as  of  the  preceding  term,  with  a  spedal 
memorandum  of  a  subsequent  day  in  vacation,  stating  the  dause  oi  action 
to  have  accrued  after  the  last  day  of  term,  and  the  defendant  pleaded  a  plea 
in  abatement,  entitled  of  the  following  term,  without  a  special  imparlaiiofr; 
the  court  of  King's  Bench  held  that  this  was  regular,  and  set  aside  a 
judgment  signed  as  for  want  of  a  plea  ^>  After  a  general  special  imparl- 
ance, the  defendant  may  not  only  plead  in  abatement  of  the  writ,  bill  or 
count,  but  b\so  privilege^  which  is  a  plea  to  the  person  of  the  defendant, 
affecting  the  jurisdiction  of  the  court  ™.  The  defendant  was  not  formerly 
allowed  to  plead  a  tender  and  touts  temps  prist,  after  any  kind  of  imparl- 
ance"; and  the  reason  assigned  was,  that  by  craving  time,  he  admitted 
be  was  not  ready,  and  so  fedsified  his  plea.  But  it  is  now  settled,  that  a 
plea  of  tender,  being  an  issuable  plea,  may  be  pleaded  after  imparlance  S 
as  well  as  before ;  thou^,  for  avoiding  the  inconsistency  above  stated,  it 
must  always  be  entitled  of  the  same  term  with  the  declaration  i^ :  and 
where  it  is  pleaded  after  an  imparlance,  a  judge'a  order  must  be  obtained 
in  the  King's  Bench,  or  treasury  rule  in  the  Common  Pleas  ^  for  leave  to 
plead  it  as  of  the  preceding  term. 

If  the  defendant  plead  in  abatement  after  a  general  imparlance,  or  to  Kn  in  aUte- 
the  jurisdiction  of  the  court  after  a  special  imparlance,  the  plaintiff  may  ^^^  ^^„  ^  * 
sign  judgment ',  or  apply  to  the  court  by  motion  to  set  aside  the  ploa" ;  vantage  of. 

•  Pr.  Reg.  1.  Ca«.  ?r.  C.  P.  78.  Barnes,       Mod.  629.  S.  C.  GUb.  C.  P.  185.  21 1. 
9S4w  S.  C.  /<<>  SS4.    And  for  the  note  for  an  "  5  Mod.  386. 

impariance^  in   &  P.   see  Append.  Chap.  "  4  Bac.  Abr.  28.   Gilb.  C.  P.  184.  Sty. 

XVIII.  §2.  P.  R.  465.  2  DL  P.  R.  S7.    1  Sid.  806.  2 

^  2  Blac.  Rep.  1094.  Mod.  62.    2  Salk.  622.    1  Ld.  Raym.  254. 

'  4  Bac  Abr.  29.  Gilfau  C.  P.  184.  Steph.  Cartb.  413, 14.  S.  C.  1  Lutw.  238, 9.  R.  E. 

FL  436.  5  Ann.  (a).  R.  T.  A  &  6  Geo.  II.  (fr).  K  B. 

«*  Post,  Chap.  XXVI.  *  Dyer,  800.  Preem.  134.  1  Wms.  Saund. 

<  Pott,  Chap.  XXin.  5  Ed.  S3.  (2).  2  Wms.  Saund.  6  Ed.  2.  (2). 

'  1  Lutw.  6.  '  1  Bur.  69. 

•  2  Wms.  Saund.  5  Ed.  1.  e.  (2).  **  Barnes,  343.  361.  366.  367.  369.  361. 
^  1  Bhc.  Rep.  61.  1  Wils.  261.  S.  C.  and  see  1  H.  Blac.  369. 

'  4  Dum£  &  East,  620.  '  4  Dumf.&  East,  620.  and  see  7  Dumf. 

k  3  Bam.  k^  Aid.  269.  1  Chit  Rep.  704.  &  East,  208.  447.  {d).  but  see  3  Bam.  & 

S.  a  Aid.  269.  1  ChiL  Rep.  704^  8.  C 

1  1  LeT.54.  Ikidr«a86.  1  Lutw.  46.  12  '  6^ Dumf.  &  East,  373. 
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Imptrlance^ 


OF   IMPARLANCE,    AMD 

Of  he  may  demur  thereto*,  or  allege  the  imparlance  in  his  replica- 
tion, by  way  of  estoppel  ^ :  but  if  the  plaintiff,  instead  of  taking  any  of 
these  advantages,  reply  to  the  special  matter  of  the  plea,  the  &alt  ii 
cured  ^ 

In  the  King's  Bench,  the  defendant  was  formerly  allowed  to  imparl  to 


allwei'in  K/B.  *^®  ^"^  ^®**  *^'  *^®  return  of  the  process,  unless  the  proceedings  wee 
mnd  when  not      |)y  original^,  upon  a  habeas  corpus,  for  or  against  aitomies  or  other  pri- 

vil^ed  persons,  or  against  prisoners  in  custody  of  the  marshal  ^  On 
proceedings  by  original,  if  the  action  were  laid  in  London  or  Middlesex, 
•and  the  defendant  appeared  before  the  last  return  of  the  term  ;  or  if  the 
action  were  laid  in  any  other  county,  and  the  defendant  appeared  the^^rrf 
return  of  Hilary  or  Trinity  term,  or  before  the  third  return  of  Michad- 
mas  or  Easter  term,  no  imparlance  was  allowed,  without  consent  or  spe- 
cial rule  ^.  So,  upon  a  habeas  corpus,  returnable  in  Michaelmas  or  EasUr 
term,  if  the  declaration  were  delivered  before  the  /AtVe^  return,  the  defend- 
ant was  not  entitled  to  an  imparlance  <.  And  where  the  proceedingi 
were  for  or  against  aitomies  or  other  privileged  persons  ^,  or  against  pf> 
.soners  in  custody  of  the  marshal^,  the  defendant  was  bound  to  jted, 
without  any  imparlance,  the  same  term  the  declaration  was  delivered,  if 
delivered  four  days  exclusive  before  the  end  of  the  term.  Afterward^ 
the  time  was  narrowed  f^r  pleading  upon  a  latitat,  &c. ;  and  it  became  t 
rule,  that  where  the  cause  of  action  was  specially  expressed  in  the  prooei^ 
the  defendant  should  not  have  liberty  of  imparling,  without  leave  of  de 
court ;  but  should  plead  within  the  time  allowed,  by  the  courae  of  de 
court,  to  defendants  sued  by  original  writ  K  And  at  length  it  was  deter- 
mined, that  even  upon  a  special  capias  by  original,  the  defendant  shoiild 
not  be  obliged  to  plead  sooner  than  upon  a  common  latitat  K 

The  former  distinctions  upon  this  subject  being  thus  gradoallyab^ 
lished,  it  is  now  settled,  in  the  King's  Bench  ™,  that  ''  in  all  cases  whca 
the  defendant  has  appeared  and  filed  common  bail,  or  put  in  and  perfected 
special  bail,  or  the  plaintiff  has  appeared  and  filed  common  bail  for  him 
according  to  the  statute,  and  the  declaration  is  delivered,  or  filed  and  os- 
tice  thereof  given,  four  days  exclusive  before  the  end  of  the  tenn  in  which 
the  writ  was  returnable,  if  the  venue  be  laid  in  London  or  Middlesex,  aad 
the  defendant  live  within  twenty  miles  of  London,  the  declaration  shoold 
be  delivered  or  filed  absolutely,  with  notice  to  plead  within  Jimr  d^i; 


Time  for  plod- 
iiig»  in  K.B. 
when  plaintiff 
declaxsef  abio- 
lutdy. 


*  Sty.P.R.465.  3 /lu^  C%r.  40.  Barnes, 
S34.  1  Will.  261.  1  Blac.Rep.61.  S.C. 
Per  Cur.  £.  22  Geo.  III.  K.  B.  Green  ▼. 
Simnusiert  H.  27  Geo.  III.  K.  B.  6  Dumf. 
&  East,  369.  2  Bos.  &  PuL  384.  2  Maule 
&  SeL  484. 

•  *  1  Lntw.  23.  3  Ifut.  Cler,  39. 

^  I  Vent  236.  and  see  2  Wms.  Saund.  5 
Ed.  I.  e.  (2). 

"*  Skin.  2.  but  see  8  Mod.  228.    , 

*  R. M.  5  Ann.  reg,  UL  (a).  K.B.  Gilb. 
K.  B.  310.  Gilb.  C.F.  48. 182.  4  J9sc  Abr. 


27. 

f  R.M.  1654.  $15.  K.B. 

*  1  Mod.  1.  2  Salk.  515.  1  WBs.  l»i 
and  see  6  Dumf.  &  East,  752. 

k  2  Salk.  517.  6  Mod.  175.  R.  £.  6  ▼• 
&  M.reg.  III.  §3.  (a).  K.B. aiidseeB.lI. 
5  Ann.  reg.  3.  (a).  K.  B. 

>  R.  H.  2  Geo.  II.  i^.  I.  K.B.  mim 
1  Dowl.  &  RyL  186. 

^  R.  M.  5  AaiL.reg,  %  K.R 

1  1  Str.  684. 

"R.T.d&OGeo.II.K.B. 
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or  in  case  the  action  be  laid  in  any  other  county  \  or  the  defendant  live 

above  twenty  miles  from  London,  within  eight  days  exclusive^  after  the 

delivery  or  filing  thereof;   and  the  defendant  must  plead  accordingly, 

without  any  imparlance:  or  in  defEiult  thereof,  the  plaintiff  may  sign 

judgment."     If  the  declaration  be  delivered  or  filed,  with  notice  to  plead   How  reckoned. 

within  Xhejirst  four  days  of  term,  the  defendant  has  all  the  morning  of 

the  Jifih  day  to  plead ;  and  judgment  cannot  be  signed  for  want  of  a  plea, 

till  the  opening  of  the  office  in  the  afternoon  of  that  day  ^ :  but  in  any 

other  port  of  the  term,  if  the  defendant  do  not  plead  within  Xhtfour  days, 

the  plaintiff  may  sign  judgment  in  the  morning  of  the^^A  day  ^ 

When  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  in  the  When  pbuntiff* 
King's  Bench,  we  have  seen  ^,  is  that  ^'  upon  all  process  returnable  before  ^^  j^  actions 
the  last  return  of  any  term,  where  no  affidavit  is  made  and  filed  of  the  ^^^  bailable. 
cause  of  action,  the  plaintiff  may  file  or  deliver  the  declaration  de  bene 
esse,  at  the  return  of  such  process,  with  notice  to  plead  in  eight  days 
exchuive*  after  the  filing  or  delivery  thereof;"  being  the  same  time  as 
is  allowed  for  the  defendant  to  appear  and  file  common  bail ' :  and  "  if 
the  defendant  do  not  file  common  bail,  and  plead  within  the  said  eighi 
days,  the  plaintiff,  having  filed  common  bail  for  him,  may  sign  judg- 
ment for  want  of  a  plea  k."  But  if  the  declaration  be  not  filed  until 
i^ier  the  return  of  the  process,  the  defendant  has  eight  days  to  plead 
firom  the  time  of  filing  it,  whenever  it  may  be*^.  And  "  upon  all  such  In  btilaUe  ao- 
**  process,  where  an  affidavit  is  made  and  filed  of  the  cause  of  action,  the  ^^'^ 
**  declaration  may  be  filed  or  delivered  de  bene  esse,  at  the  return  of  such 
"  process,  with  notice  to  plead  in  four  days  after  the  filing  or  delivery, 
**  if  the  action  be  laid  in  London  or  Middlesex,  and  the  defendant  live 
within  twenty  miles  of  London,  and  in  eight  days,  if  the  action  be  laid 
in  any  other  county,  or  the  defendant  live  above  twenty  miles  from 
"  London^;"  being  the  same  time  as  is  allowed  for  pleading,  when  the 
declaration  is  delivered  or  filed  absolutely  * :  and  '^  if  the  defendant  put 
''  in  bail,  and  do  not  plead  within  such  times  as  are  respectively  before- 
t«<  mentioned,  judgment  may  be  signed  (."  But'in  all  the  forgoing  cases, 
the  declaration  should  be  delivered,  or  filed  and  notice  thereof  given,  four 
days  exclusive  before  the  end  of  the  term,  a  rule  to  plead  duly  entered,  and 
a  plea  demanded,  when  necessary  ^.  In  bailable  actions,  however,  the  de- 
fendant cannot  r^ularly  plead  in  bar,  until  the  bail  are  perfected ;  and 
if  he  plead  before,  his  plea  may  be  considered  as  a  nullity,  although  the 

*  1  Maule  &  Sel.  566.  the  20th.     Per  Cur.  M.  i6  Geo.  IIL  K.  B. 
*Il.T.  6&6Geo.II.  (a).  K.B.  '  ^n/e,  240. 

«  Sh^thard  v.  Mackrelh,  £.  S5  Geo.  III.  >  R.  T.  22  Geo.  III.  K.  B.  and  see  for- 

K.  B.    Lingardv,  Peto,  M.  48  Geo.  III.  K.  mer  rule  of  M.    10  Geo.  II.  rv^.  2.  K.  B. 

B.    4  DowL  &  Byl.  802.  (6.)    2  Barn.  &  Jnte,  i5S. 

Crei.  798.  4  DowL  &  Byl.  391.  S.  C.  ^1  Bur.  66.    DeUUre  ^  Mango,  M.  20 

*jiiUe,^S.  Geo.  III.  K.B. 

*  The  days  in  this  case  are  both  exclutive:  *  Aitie,  464,  5. 

therefore^  if  notice  of  deckraUon  be  served  ^  R.  T.  5  &  6  Geo.  II.  (fr).    R.  M.  10 

on  the  1  Itb,  Judgment  cannot  be  signed  till      Geo.  II.  reg,  2.  R.  T.  22  Geo.  III.  K.  B. 
VOL.  I.  H  H 
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ball  afterwards  justify  *.     And  where  the  plaintiff  dedated  de  Bate 
and  the  defendant  pleaded  in  abatement  before  he  had  put  iM  special  bait 
and  the  plaintiff,  treating  his  plea  as  a  nullity,  signed  interlocBtofy  judg- 
ment, the  court  held  it  to  be  regular  \ 
Time  for  p)e«d-        In  the  Common  Pleas,  it  is  a  rule,  that  "  upon  all  process  relniBaUe 

declares  abso-      returnable  the  fourth  return  of  Easter  term  S)  if  the  plaintiff  declare  is 

London  or  Middlesex,  and  the  defendant  live  within  twenty  milca  of  Lm^ 
dofi,  the  defendant  shall  plead  withinybtir  days  after  such  dedaratiOB  de- 
livered, with  notice  to  plead  accordingly,  without  any  imporimMe;  and 
in  case  the  plaintiff  declare  in  any  other  county,  or  the  defeadant  li?e 
above  twenty  miles  from  London,  the  defendant  shall  plead  within  agk 
days  after  the  declaration  delivered,  with  notice  to  plead  acoerdingly,  witik- 
De  bene  esse.       out  any  imparlance  \     This  rnle  applies  to  dedaratioas  filed  or  ddifoed 
On  process  re-     de  bene  esse^,  as  well  as  to  such  as  are  delivered  absolutely;  and  was  ei- 
'^^"^  ^"^  ^  *«^^«^>  by  a  subsequent  ruleS  to  process  returnable  the  hut  retomof  «ny 

term ;  provided  the  declaration  be  filed  or  delivered  on  the  day  of  neb 

return,  or  on  the  day  next  after  such  return,  in  case  the  same  shall  not 

happen  on  a  Sunday,  in  which  case  the  plaintiff  shall  have  the  whak  of 

If  declaration      the  day  following,  to  file  or  deliver  such  declaration  as  aforesaid.     If  the 

on  essoin  day.  '  ^€<^i*<^tion  be  filed  de  bene  esse,  on  the  essoin  day  of  the  return  of  the 

writ,  the  defendant  is  entitled,  in  the  Common  Pleas,  to  agki  days  timt 

to  plead ;  and  the  defendant  must  plead  in  that  tinie^  although  by  tiK 

rules  of  the  ofiice,  no  person  is  allowed  to  search  for  a  declan^iaA^  till  tiK 

After  essoin,       first  day  in  full  term  *.     But  if  the  declaration  be  filed  after  the  enob 

appearance  day?  ^^^  ^^^  ^^  ^^  before  the  appearance  day,  the  defendant  ia  entitled  «iily 
After  appear.  Xofour  days,  to  be  computed  from  the  appearance  day ;  or  if  it  be  filed 
*nce  day.  ^^^  ^^  appearance  day,  then  to  four  days  from  the  time  of  ddiveiy': 

Days  reckoned     And  the  days  are  reckoned  inclusively  in  that  court ;  so  that  if  a  dedam* 
"^  ^^  ^'  tion  be  filed  or  delivered  on  the^r^t,  with  notice  to  plead  ia  fomr  dayi^ 

the  plaintiff  is  entitled  to  sign  judgment  for  want  of  a  plea,  oda  the  opoH 

ing  of  the  office  in  the  afternoon  of  ihejifih  day. 
In  what  cases  When  the  process,  in  the  King's  Bench,  is  returnable  the  laai 


stilTalloweirand  ®^  *^®  *®"^  * '  ®''  ^^  *^®  Common  Pleas,  when  it  is  returnable  on  that  r^- 
in  what  not.         tum,  and  the  declaration  is  not  filed  or  delivered  on  the  return  day,  or 

on  the  day  following  ^ ;  or  where  the  process,  in  either  court,  ia  retnmUe 
before,  but  the  declaration  is  not  delivered,  or  filed  and  notice  thcfcof 
given^  ybtir  days  exclusive  before  the  end  of  the  term  ^,  the  defendant,  if 

Time  for  plead-    completely  in  court,  is  entitled  to  an  imparlance ;  and  must  plead  within 
ing  after. 

'  4  Dumf.  k  East,  678.  8  Dowl.  fc  RyL  of  H.  9  Ann.  rtg,  8.    M.  &  B.  S  Geo.  H. 

852.  but  see  8  East,  406.  11  East,  411.  C.  P.  Anie,  453. 

^  8  DowL  &  RyL  858.  «  1  Taunt  28. 

'  R.  H.  85  Geo.  III.  C.  P.    8  H.  Blac.  '  8  Blac  Rep.  I84S. 

oct.  ed.  651.     7  Taunt.  71.  (a).     8  Marsh.  '  R.  T.  6  &  6  Geo.  IL  (4).    B.  IC.  10 

337.  (a).  8  ChitRep.381.  ^filf ,  458.  Oeo.lLng.%.  R.  T.  SS  Geo.  IH.  K.  & 

*  R.  T.  8  Geo.  HI.  C.  P.    8  Wils.  381.  »  R.  T.  6  &  6  Geo.  IL  (4).  K.  &      * 
1  Sel.  Pr.  8  Ed.  898,  S.  and  see  former  rulei 
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the^4^  four  days  of  the  oext  term;  provided  the  declaration  be  delivered, 
<iff  filed  $xi/i  uotice  thereof  given>  before  the  essoin  day  of  that  term : 
•diefwise  the  defipndant  will  be  allowed  to  imparl  to  the  subsequent  term  *. 
Bat  if  ih^  deebialioii  be  delivered  before  such  essoin  day,  though  without 
m  notice  tQ  pleads  and  the  defendant  appear  and  accept  the  declaration,  he 
shall  Dol  have  an  imparlance  to  the  subsequent  term ;  the  notice  to  plead 
noi  hsfaig  neopssary  in  such  case,  aa  it  would  be,  where  a  declaration  is 
fikd  4c  fone  efseK  And  if  a  writ  be  returnable  the  last  day  of  one  term, 
•ad  the  deiendanl  do  not  justify  hail  until  the  fourth  day  of  the  next,  he 
k  not  entitled  to  an  imparlance  to  the  third  term ;  the  foundation  of  which 
11^  tliat  no  laeiies  can  be  imputed  to  the  plaintiff,  for  not  declaring  until 
die  de&ndaat  is  perfectly  in  court  <^:  And,  for  die  like  reason,  if  a  writ  be 
taken  oat  agatnat  two  defendants,  and  one  of  them  is  arrested,  or  served 
vith  a  copy  of  it«  in  the  term  of  which  it  is  returnable,  but  the  other  can- 
not be  met  with,  so  that  it  becomes  necessary  to  take  out  another  writ 
againat  him,  returnable  in  the  next  term ;  as  the  plaintiff  cannot  declare  . 
till  both  del(BndaBts  are  in  court  ^,  they  are  neither  of  them  entitled  to  an 
iaqMurknoe,  m  account  of  the  plaintiff's  not  declaring  until  the  term  in 
whidi  the  latter  defendant  is  arrested,  or  served  with  process  ^,  or  until 
hfb  is  ootlawed  *•  So,  the  defendant  is  not  entitled  to  an  imparlance,  where 
dia  4elay  in  declaring  is  occasioned  by  himself;  as  by  his  unnecessarily 
abtaiaing  an  order  for  particulars,  with  a  stay  of  proceedings  until  they 
hmre  been  delivered  '.  So,  when  a  defendant  removes  the  cause  by  habeas 
cmrpui  from  an  inferior  court,  and  the  plaintiff  does  not  declare  until  the 
next  tern,  the  defendant  is  not  entitled  to  an  imparlance ;  for  such  re- 
nNCfala  being  in  general  considered  as  dilatory,  it  would  only  be  adding  to 
tke  dday,  if  an  imparlance  were  granted  f.  And  it  is  not  usual  for  the  Rule  for,  not 
coqrt,  or  a  judge,  in  any  case  to  grant  a  rule  for  an  imparlance ;  but  when  ^^" 
tke  defendant  is  entitled  thereto,  he  takes  it  as  a  matter  of  course  K 

In  the  Ezchequ6r  it  is  a  rule  ^  that  "  upon  all  process  to  be  issued  out  Time  for  pTetd- 
of  tliat  eoQrt>  returnable  the  Jirst  or  second  return,  or  on  any  day  before  ^^^  ^  deckf* 
tlie  aeoond  return  of  any  term,  (w,  according  to  the  present  practice,  if  le-  '^^  abtolutely. 
tamable  on  any  day  befnre  the  four  last  days  of  the  term  \)  where  the 
defendant  shall,  at  the  return  thereof,  enter  an  appearance  or  file  special 
bail,  (as  the  case  may  require,)  if  the  plaintiff  declare  in  London  or  Mid- 
dlettx,  and  the  defendant  live  within  twenty  miles  of  London,  he  shall 


'  Vidiaii*s  Introd.  IL  2  Wins.  Saund.  5 
Sd.  1.  e.  (2). 

^  Far  Cur,  M.  21  Geo.  III.  K.  B.  Post, 
478. 

'  6  Dumi:  &  East,  372.  2  Boi.  &  PuL 
120.  6  Taunt  261.  1  Marsh.  587.  S.  & 
•ad  s«  9  Dowl  k  RyL  18. 

^JhUe,  420.  440,  7.  and  see  1  Chit  Rep. 
Sfi^.  («). 

«  Skuk  V.  Swrd,  T.  81  Geo.  IIL  K.  & 

'#{^#(404.809.   1  Chit  Rq>.  280. 


S.  C. 

*  6  Durnf.  &  East,  752.  but  see  2  Bos.  & 
PuL  137.  Ante,  418. 

^  PhUUps  V.  Hardmge,  T.  24  Geo.  III. 
K.  B.  Bosfd  X.  Gordon,  U.  80  Geo.  III. 
K.B. 

1  R.  M.  5  Geo.  III.  m  Scac  Man.  Ex. 
Append.  218.  and  see  R.  T.  26  &  27  Geo. 
II.  §  6.  9.  and  R.  T.  26  Geo.  III.  in  Sca» 
Id.  212,  18.  221,  2. 

*Man.  Ex.Pr.200.  (0* 
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plead  to  the  said  declaration  within  four  days  after  the  delivery  thereof^ 
without  any  imparlance ;  and  in  case  the  plaintiff  declare  in  any  other 
county^  or  the  defendant  live  above  twenty  miles  from  London,  then  he 
shall  plead  within  eight  days  after  the  delivery  thereof^  without  any  im- 
parlance ;  or  in  de&ult  thereof^  the  plaintiff  may  sign  judgment,  a  rule  to 
plead  being  duly  given,  unless  the  court,  or  one  of  the  barons,  shaU  think 
proper,  on  the  special  circumstances  of  the  case,  to  grant  an  imparlance : 
but  no  defendant  shall  be  compelled  to  plead,  by  virtue  of  this  rule,  unless 
the  declaration  be  deliveredybt/r  days  before  the  end  of  the  term  in  whidi 
the  writ  is  returnable,  with  notice  thereon  indorsed  of  the  time  wherein 
De  bene  ette,       such  defendant  is  to  plead."     The  time  for  pleading,  on  a  declaration  filed 

or  delivered  de  bene  esse,  before  the  defendant's  appearance,  has  been  al- 
ready stated  * :  And  it  is  a  rule  ^  that  *^  where  any  declaration  shall  be 
delivered  to  the  defendant's  attorney  or  clerk  in  court,  or  notice  of  a  de- 
claration shall  be  delivered  to  any  defendant  according  to  the  statute,  be- 
fore the  essoin  day  of  any  term,  and  the  defendant  shall  imparl  until  the 
next  term,  he  shall  plead  to  the  said  declaration,  within  the  first^^r  days 
of  such  next  term,  a  rule  to  plead  being  duly  given ;  and   in  defiuilt 
thereof,  the  plaintiff  shall  be  at  liberty  to  sign  judgment." 
Term's  notice  of       If  four  terms  have  elapsed  since  the  delivery  of  the  declaration,  the  de- 
whwi^^MTv    Pendant  shall  have  a  whole  term's  notice  of  the  rule  to  plead  <^j  before 
and  when  not      judgment  can  be  entered  against  him  ^,  unless  the  cause  have  been  stayed 

by  injunction  ^,  or  privilege;  which  notice  must  be  given  before  the  essoin 
day  of  the  term  ' :  And  where  a  general  notice  is  given,  of  the  pkiatiff 's 
intention  to  proceed  in  the  cause,  it  does  not  extend  beyond  the  teim; 
therefore  a  rule  to  plead  may  be  entered,  and  judgment  signed,  in  the  lo- 
cation s.  This  rule  was  established,  for  the  purpose  of  preventing  anj 
surprise  on  the  defendant,  after  the  plaintiff  has  lain  by  four  terms,  with- 
out proceeding  in  his  action ;  and  therefore  it  does  not  apply,  where  die 
proceedings  have  been  delayed  at  the  defendant's  request  \ 
Time  for  pleads  It  remains  to  be  observed,  within  what  time  the  defendant  milst  plead 
inf'venue^     ^"  *^^^'  changing  the  venue,  demanding  oyer,  giving  a  bill  of  particulars,  or 

amending  the  declaration.  After  changing  the  venue,  the  defendant  must 
plead  to  the  new  action,  as  he  should  have  done  in  the  other,  without  d^ 
Demanding         lay  K     After  the  delivery  of  oyer,  the  defendant  shall  have  the  same  time 

in  term  to  plead,  or  as  many  pleading  days,  as  he  had  when  he  demanded 
it  ^ :  And  formerly,  if  oyer  had  been  demanded  in  the  Common  Plea8> 
after  the  rule  to  plead  was  out,  the  plaintiff  was  not  bound  to  give  it; 
though  if  he  did,  he  could  not  have  signed  judgment  for  want  of  a  plea, 

'  Ante,  454.  ■  2  Dumf.  &  East,  40. 

<»  R.  H.  16  Geo.  III.  in  Scac,  Man.  Ex.  *>  S  Dumf.  &  East,  5S0.  and  see  S  Bbb 

Append.  220,  tfnd  see  former  rule  of  T.  26  Rep.  762. 

&  27  Geo.  II.  §  8.  in  Scac,  Id.  213.  *  R.  M.  1654.  §  5.  K.  B.  R.  M.  1«54  $ 

*  Append.  Chap.  XVIII.  §  7.  «.  C.  P. 
<  R.  T.  5  &  6  Geo.  II.  (6).  K.  B.  ^  r.  j.  5  &  6  Geo.  XL  {b).  K.  &  1  Ar. 

*  Id.  ibid.  2  Bur.  660.  Doug.  71.  2  Blac      705.  Prac.  Reg.  28. 500»  901.  Btniei,  SSSi 
Rep.  784.  254.    Caa.  Pr.  C.  P.  78.'8I.  148.  a  C  8 

f  2  Str.  1 164.  1  Sir.  21 1.  contra.  Dumf.  &  East,  856,  7. 
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till  tlie  next  afternoon*:  but  now,  as  will  be  8ccn  hereafter,  the  demand 
of  oyer  may  be  made  in  that  court,  ag  well  as  in  the  King's  Bench,  at  any 
period  before  the  time  for  pleading  is  expired  ^.     In  the  latter  court,  a  Delivery  of  biU 
defendant  has  the  same  time  to  plead,  after  the  delivery  of  a  bill  of  jsar-  ^  P*'"'**-*"  "• 
iiculars,  as  he  had  when  the  summons  for  it  was  returnable  ^ :  And  where 
a  summons  for  better  particulars  of  the  plaintiff's  demand  was  obtained 
hj  the  defendant,yottr  days  before  the  time  for  pleading  expired,  but  the 
plaintiff's  attorney  did  not  attend  till  the  third  summons,  and  the  order 
being  then  refused,  and  the  time  originally  allowed  for  pleading  having 
expired,  signed  judgment  for  want  of  a  plea ;  the  court  held,  that  as  the 
delay  was  occasioned  by  the  plaintiff's  attorney,  the  judgment  was  signed 
too  soon,  and  was  therefore  irr^ular  ^.     In  the  Common  Pleas,  the  plaiQ- 
tiff  cannot  sign  judgment  for  nvant  of  a  plea,  till  the  expiration  of  twenty 
four  hours  after  the  delivery  of  a  bill  of  particulars ;  though  the  time  for 
pleading  be  expired,  and  a  demand  of  plea  given,  more  than  twenty  four 
hours  before  that  time  ^     And  in  that  court,  after  the  time  for  pleading  Giving  lecurity 
has  expired,  but  before  judgment  signed  against  the  defendant,  if  the  court  ^  ^^  ^ 
on  his  application  stay  proceedings,  till  thq  plaintiff  give  security  for  costs, 
to  be  approved  by  the  prothonotary,  the  plaintiff,  though  he  give  security 
itutanter,  which  is  accepted  by  the  defendant,  is  not  at  liberty  to  sign 
judgment,  before  the  opening  of  the  office  on  the  next  morning  ^     In  the  Amending  de- 
King's  Bench,  if  the  plaintiff  amend  his  declaration  the  same  term,  the   ^I'g^"' '" 
defendant  shall  have  two  days,  exclusive  of  the  day  of  amendment,  to  alter 
his  first  plea,  or  plead  de  novo  s  ;  but  if  the  amendment  be  made  in  a  sub- 
sequent term,  the  defendant  is  entitled  to  a  new  four-day  rule  to  plead  ^  ; 
though  a  demand  of  plea  is  ui^iecessary  *.     And  where  the  plaintiff  gave 
notice  of  trial  for  the  assizes,  and  afterwards  countermanded,  and  then 
applied  for  an  order  to  amend  his  declaration,  which  order  was  obtained 
on  the  terms  of  the  defendant's  having  an  imparlance  until  the  next  term, 
the  court  of  King's  Bench  refused  to  rescind  so  much  of  the  order  as  re- 
h&ted  to  the  imparlance '^.     In  the  Common  Pleas,  it  seems  that  a  new  InCP. 
four-day  rule  to  plead  is  in  all  cases  necessary  to  be  given  by  the  plaintiff, 
on  amending  his  declaration  \ 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  the  Summons,  and 
time  allowed  him  for  that  purpose,  his  attorney  or  agent  should  take  out  ^  ^^'  ""* 
a  summons,  and  obtain  an  order,  for  time  ^ ;  which  may  be  repeated,  if 
necessary :  And  in  trover  for  goods,  where  the  defence  was,  that  they  had 

■  Pr.  Reg.  SCO.  Cas.  Pr.  C.  P.  72.  S.  C.  &  Pul.  S63.  semb.  contra,  and  see  2  Moore, 

and  see  id.  73.  96.    Pr.  Reg.  278.    Barnes,  656.  8  Taunt.  692.  S.  C. 
S29.  S.  C.  '  S  Bos.  &  Pul.  319.  , 

^  Barnes,  268.  326,  7.    2  Wils.  413.     2  ^  1  Str.  705.  and  see  R.  M.  10  Geo.  II. 

Bos.  &  PuL  379.  Post,  Chap.  XXIII.  reg.  2.  (6).  K.  B. 

'  18  East,  508.  and  ^Ke  4  Bam.  &  Ores.  b  g  Dumf.  &  East,  87. 

970.  7  DowL  &  RyL  458.  S.  C.  *  3  Bam.  &  Aid.  137. 

^6Baro.  &Cres.769.    8  DowL  &  RyL  ^  I  Chit.  Rep.  246. 

607.  S.  C  and  see  4  Bam.  &  Cres.  970.   7  '2  Blac.  Rep.  785. 

DowL  &  RyL  458.  S.  C  Ante,  301.  <"  Append.  Chap.  XVIII.  §  12,  13. 

*  2  New  Rep.  C.  P.  361.  but  &ce  2  Bos. 
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Service  of  sum- 
mons, and  when 
it  operates  as  « 
stay  of  proceed- 
ings. 


Proceedings  on 
•ummous. 


Order. 


Time,  how 
Mckooed. 


OF  lHPARirANCfi>   AK0 

been  sold  by  the  plaintiff^  the  coart  of  King's  ^n^  ffiVt  At  ASeaSmk 
time  to  pleads  in  order  that  he  might  obtain  d  discovery  fitm  the  dMurt  ^ 
Chaficery*.  So  where  the  plaintiff,  being  indicted  for  felonj,  sued  i 
banker  for  money  he  had  paid  him,  which  was  snrmis^  t»  be  the  prodnee 
of  the  felony,  the  court  of  Common  Pleas,  on  applicatioii,gB^  the  defend* 
ant  time  to  plead  in  a  month  after  the  trial  of  the  indicftaient^.  The 
summons  should  be  r^ularly  senred  on  the  plaintiff 'a  attortiejel^  ffoit*: 
and  when  taken  out,  and  made  returnable,  before  die  eicjpifstiaa  ef  the 
time  for  pleading,  it  is  a  stay  of  proc^ings,  pending  the  appHeitioii'; 
but  it  is  otherwise  when  taken  out,  or  made  returnable,  after  the  esrpn* 
tion  of  the  time  for  pleading^.  In  the  latter  case,  the  plailitiff  ii  at  li^ 
berty  to  sign  judgment,  before  the  summons  is  returnable  * :  bat  if  he 
neglect  to  do  so,  he  cannot  afterwards  tdgn  ju<^ment^;  h  beS^^  a  nd^ 
that  if  the  summons  be  returnable  before  judgment  is  ifigised,  it  prevails 
the  plaintiff  ft*om  afterwards  signing  it  t^.  When  the  object  of  tlw  tOBh 
mons  is  collateral  to  the  thne  for  pleading  *',  as  to  discharge  the  deftiidml 
out  of  custody  on  filing  common  bail,  &c.  it  will  not  in  general  epenfte  as 
a  stay  of  proceedings. 

The  plaintiff's  attorney  or  ^nt,  on  being  served  with  the  anmflMMl^ 
either  indorses  his  consent  to  an  order  being  made  upon  it^  attends  Ae 
Judge,  or  makes  default.  In  the  latter  case,  the  defendant's  attorney  er 
ugent,  ofter  waiting  half  an  hour^  ^ould  take  Dut  a  aoond 
and  after  that  a  tJivrd  (if  necessary,)  whidli  should  be  refcpec5tiveiy 
and  attended  as  the  first ;  and  if  defiault  be  made  upon  tkrte 
the  judge,  on  affidavit  thereof  ^  will  mdce  an  order  ex  pdrte:  bat  ff  mf 
one  of  the  summonses  be  attended,  the  judge  will  make  an  tirder  upon,  er 
discharge  it,  as  he  Bees  cause.  The  time  allowed,  in  the  Kiog^a  fiea^ii 
reckoned  exclusive  of  the  day  of  the  date  of  the  order  ^  In  iftie  OdniMft 
Pleas,  it  is  said  to  be  inclnsive  of  die  date  of  the  order,  but  erdwifeeef 
the  day  when  tt  eTtpires** ;  and  therefore  where  an  order  for  %,  iMeitm 
dated  the  16th  of  May,  judgment  signed  for  want  of  a  plea  on  tlie  SN, 
was  holden  to  be  regular  *t  and,  in  the  latter  court,  it  aeema  that  whca 
the  time  to  plead  is  not  expired  at  the  time  of  making  the  erder,  the  tilD^ 
allowed  is  to  be  reckoned  from  the  expiration  of  the  lime  to  plead,  aad 

^  2  Dumr,  &  East,  693.     Kutt,  adnunis'  ^  8  Bam.  &  AUL  SS5.     1  Chh.  Utp,  A 

iratrix,  v.  Jf^right,  baronet,  £.  &  T.  25  Geo.       S.  C. 
ill.  K.  B.  •  1  CkH.  lUp.  96,  t.  per  Jk^i^  J.   6 


**  4  Taunt  825. 

*  Anie,  72.  96,  7. 

*  Say.  Rep.  165.  Per  Cur,  M.  22  Geo. 
III.  1  Chit.  Rep.  680.  K.  B.  Barnes,  240. 
1652.  Cas.  Pr.  C.  P.  137.  Pr,  Reg.  292.  S. 
C.  Barnes,  266.  Cas.  Pr.  C.  P.  144.  tS.  C 
Barnes,  254.  Cas.  Pr.  C.  P.  142.  Pr.  Reg. 
593.  S.  C.  Barnes,  278.  2  Blac  Rep.  954. 
2  New  Rep.  a  P.  169.  6  l^nirt.  240. 

*  2  Blac.  Rep.  954.  and  tee  1  Chit.  Rep. 

"97.  2  Bam.  lb  Aid.  366.  S.  C.  lOiltRi^ 
«89. 


Taunt.  240»  accord, 

^  Per  Cur.  M.  28  Geo.  ttt.  K.  ^ 

»R.T.SdGeo.lU.  K.B.  eDvii£ft 
East,  402.  R.  E.  23  Geo.  III.  C.  P.  haj^ 
C.  P.  7  Ed.  288.  676. 

^  Append.  Chap.  XVIIL  $  I4»  15. 

1  By  the  Master,*(I>  Sbmc,)  od  fttcfcr- 
ence  from  tht  court,  oa  tin  fault  dity  <lf  f^ 
nity  term,  1^27. 

**"  2  H.  Blac  35. 

"^  Bead  v.  Wmtgftme^  &  Si  Om.TLt 
C.  P.  cit«d  by  GbiiM; }« te  t  B.  IPk.  ». 
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Iftot  from  tlie  date  of  the  order^  or  what  is  done  under  it  *.     If  there  be  Month,  what 

an  order  for  a  month's  time  to  plead,  it  is  understood  to  mean  a  lunar,  and 

jDot  a  caiendar  month  ^     The  order  of  a  judge  for  time>  or  further  time  to  Order  muvt  be 

filead*  and  all  other  orders,  whether  by  consent  or  otherwise,  should  be  J^y^^ 

regukrly  drawn  up  and  served :  it  being  a  rule,  in  the  King's  Bench  ^, 

that  "  no  summons  for  further  time  to  plead,  reply  or  rejoin,  or  summons 

for  further  particulars  of  the  plaintiff's  demand,  defendant's  set-off,  or 

other  particular,  be  granted  in  any  action  depending  in  that  court,  unless 

Ae  last  previous  order  for  time,  further  time,  or  particulars  respectively, 

•be  firat  drawn  up,  and  such  order  produced  at  the  time  of  applying  for 

«ny  audi  summoiis."    And,  in  the  Common  Pleas,  a  consent  indorsed  on 

«  judge's  summons  is  not  binding  on  either  party,  unless  the  order  be 

dxBwn  up  and  served  pursuant  thereto  <^.     In  that  court  also,  if  a  sum-  Discharging 

flMBia  be  taken  out  for  time  to  plead,  and  the  defendant's  attorney  do  not  *"™™o>^ 

attend,  the  plaintiff  must  get  the  summons  discharged,  before  he  can  sign 

jodgment  * ;  but  it  is  said  to  be  otherwise  in  ^e  King's  Bendi  ^^ 

When  an  order  is  obtained  for  time  to  plead,  it  is  either  upon,  or  with-  Terms,  on  ob. 
tmt  terms.  The  usual  terms,  when  the  plaintiff  is  in  time  to  try  his  cause,  '""^  ^'  ^* 
«je  pleading  tstuably,  rejoining  gratis,  and  taking  short  notice  of  trial,  er 
inquiry ;  but  if  he  be  not  in  time*  then  the  terms  are  pleading  issuably  only : 
jmd,  when  the  defendant  is  an  executor  or  administrator,  he  must  under- 
itake  not  to  plead  any  judgment  confessed  by  him,  since  his  time  for  plead- 
ing  was  out  ( ;  for  otherwise  he  might  confess  judgments  in  the  mean  time, 
and  plead  them  in  bar  to  the  plaintiff's  demand.  An  issuable  plea  is  a  Issuable  plea, 
filea  tM  €hi^  to  the  merits  ^ ;  upon  which  the  plaintiff  may  take  issue, 
moA  ^  to  terial  ^ :  Therefore,  a  plea  in  abatement  is  not  an  issuable  plea*^ ; 
soTA  fsdae  plea  of  judgment  recovered  ^ ;  nor  a  plea  of  alien  enemy  ^,  or 
either  plea,  whidi  does  not  go  to  the  merits  ^»  But  a  plea  of  tender  has  been 
^toewcd  an  issuable  plea° ;  and  also  a  plea  of  the  statute  of  limitations^, 
mr,  in  the  King'a^Bench,  that  a  bail-bond  was  taken  for  ease  and  favour  4. 
.60  where  the  defendant,  in  an  action  on  a  recogniaaace  of  bail^  under  a 
judge's  order  to  plead  issuably,  pleaded  nul  tid  record,  and  that  no  ca,  sa. 


what 


*  2  Moore,  655.  8  Taunt.  592.  S.  C. 

*  S  Bur.  1465.  1  Blac  Rep.  450.  S.  C. 
«iid  see  2  H.  Blac.  35.  I  Bos.  &  PuL  479. 

*  R.  H.  59  Geo.  IIL  K.  B.  and  see  7 
East,  542.  1  Chit.  Repb  647.  (a). 

*  4  Taunt  253. 

*  Barnes,  240.  255.  Cas.  Pr.  C.  P.  144. 
S.  C. 

'Imp.  C.  P.  7  Ed.  233. 

■  8  Mod.  808.  and  see  1  Bulst  122,  3. 
JOngy.  Gooda^£.31Geo.III.aP.  Imp. 
C.P.7Sd.288.  1  Maole  &  SeL  405.  407. 
6  Taunt  333.  665.  671.  1  Marsh.  70.  880. 

ac 

^  7  Damf.  &  East,  580.  Barnes,  263. 

*  2  Bur.  782.  2  Ken.  483.  S.  C.  Barnes, 
SeS.  1  Chit  Pi.  4  Ed.  449,  50, 


^  1  Bur.  59.  Barnes,  263. 

>  1  Blac.  Rep.  376.  2  Wils.  117.  3  Wils. 
38.  1  Moore,  431. 

"*  8  Dumf.  &  East,  71. 

'  Valley  v.  Gardiner,  H.  24  Geo.  III.  K. 
B.  GUlet  V.  J2tt%,  E.  29  Geo.  III.  C  P. 

°  1  Bur.  59.  Barnes,  263.  1  U.  Blac 
369. 

^  3  Dumf.  &  East,  124.  Ihinkwater  v. 
Oaridge,  H.  27  Geo.  III.  C  P.  Imp.  C  P. 
7  Ed.  253.  1  Bos.  &  PuL  228.  but  see  1 
BUc.  Rep.  35.  2  Wfls.  253.  Stajord  v. 
Rownirec,  E.  24  Geo.  III.  K.  B.  Benton  v. 
King,  H.  25  Geo.  III.  K.  B.  2  Dumf.  & 
East,  390.  co^i^Yi. 

">  1  Bur.  606. 
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was  sued  out  against  the  principal^  the  oonrt  of  Common  Fleas  held,  thst 

such  pleas  might  be  considered  as  issuable,  and  that  the  plaintiff  eould 

Demurrers,         not  sign  judgment  as  for  want  of  a  plea  *.     As  to  demurrers,  there  is  a 

dered.  distinction  between  a  real  and  fair  demurrer,  and  a  demurrer  without  good 

cause  ^ :  The  former  is  an  issuable  plea,  within  the  meaning  of  a  judge's 
order  ^;  the  latter  is  not,  but  only  an  evasion  of  it^.  And  a  defendant, 
when  under  terms  of  pleading  issuably,  cannot  assign  special  causes  of  de- 
murrer, eren  though  the  causes  assigned  be  matter  of  substance*.  But 
where  the  plaintiff  declared  in  trespass  for  breaking  and  entering  his 
close,  &c.  and  seizing  and  taking  his  goods  and  chattels,  to  wit,  100  arti- 
cles of  furniture,  and  100  articles  of  wearing  apparel,  without  describing 
their  nature  or  quality ;  and  the  defendant,  being  under  a  judge's  order 
to  plead  issuably,  demurred  generally  to  the  whole  declaration,  and  the 
plaintiff  signed  judgment  as  for  want  of  a  plea ;  the  court  of  Commoa 
Pleas  ordered  it  to  be  set  aside  with  costs,  as  the  demurrer  went  to  tiic 
substance  of  the  declaration,  the  goods  taken  having  been  insuffiawitly 
described  therein  '.  And  where  the  defendant  was  advised  that  he  had 
substantial  ground  of  demurrer,  the  court  of  King's  Bench  set  aside  ^ 
Raining  gTYi^  judgment^  signed  as  for  want  of  a  plea,  upon  terms  ff.    By  rejoining  ^roiir 

is  meant,  rejoining  without  the  common  four-day  rule  to  rejoin  ^ :  And^ 
in  the  Common  Pleas,  the  plaintiff  having  tendered  an  issue  to  a  ple% 
and  demanded  a  rejoinder,  when  the  defendant  was  under  terms  to  rejoia 
gratis,  and  for  want  of  a  rejoinder  signed  judgment,  the  oonrt  held  the 
judgment  regular ;  but  set  it  aside  without  costs,  because  the  plaintif 
Short  notice  of    might  have  added  the  similiter  himself^.     Short  notice  of  trial  in  ctmrniry 

causes  must,  in  the  King's  Bench,  be  given  at  least  four  days  before  die 
commission  day,  one  day  exclusive,  and  the  other  inclusive  ^ :  But,  in  the 
Common  Pleas,  trvo  days  notice  seems  to  be  sufficient  in  country  causes' ;  si 
it  is  also  in  town  causes,  in  both  courts ;  though  it  is  usual  to  give  as  mudi 
more  as  the  time  will  admit  of.  The  defendant  however  is  not  precluded 
by  these  terms,  from  demurring  to  the  replication,  if  there  be  good  caose*. 
Consequences  of  When  the  defendant  is  under  a  judge's  order  for  time  to  plead,  on  the 
smUy.    °^  '*"    terms  of  pleading  issuably,  and  pleads  a  false  plea  of  judgment  reooveied*, 

or  other  plea  which  is  not  issuable,  the  plaintiff  may  consider  it  as  a  mere 
nullity,  and  sign  judgment  ^ :  and  where  several  pleas  are  pleadedl,  one 

•  1  Moore,  4S0.  «»  Barnes,  271. 

»>  S  Bur.  1788,  9.  1  Chit  Rep.  711.  *  S  Bos.  &  Pul.  44S. 

"^  2  Str.  1185.  Barnes,  168.  2  Blac.  Repw  ^  R.  £.  SO  Geo.  III.  K.  B.    S  Jhual  & 

923.  3  Wils.  630.  S.  C    1  Chit.  Rep.  711.  East,  660. 

7  Price,  670.  »  Pr.  Reg.  390.  Barnes.  301. 

*»  Say.  Rep.  88.  7  Dumf.  &  East,  630.  1  "  R.  T.  6  &  6  Geo.  II.  (*)•  K.  B.  2Skr. 

East,  411.   Barnes,  271.   2  Blac.  Rep.  923.  1186. 

2  Bos.  &  Pul.  446.  WTule  v.  Beruonj  H.  56  "1  BUc.  Rep.  376.  2  WBs.  117.  8  Wtk. 

Geo.  III.  K.  B.  1  Chit  Rep.  711,  12.  (a).  83.    1  Moore^  431.  and  aee  S  ChiL  Rc^ 

*  1  Bing.  379.    6  Moore,  427.  S.  C.    5  292. 

DowL  &  RyL  620.  accord.  *>  1  Bur.  59.     VaB^  y.  Gardmer,  BL  24 

'  8  Moore,  379.  Geo.III.  K.  B.  Bamea^MS.  3Boi.&P>L 

•    «  7  Dumf.  &  East,  630.  1  East,  414.  (a).       396.  C  P. 
S.  C. 
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of  which  18  not  issuable,  it  will  vitiate  all  the  others*.  So,  where  a 
defendant,  when  under  an  order  to  plead  issuably,  puts  in  a  sham  demur- 
rer to  some  of  the  counts  in  the  declaration,  and  pleads  issuably  to  the  rest, 
the  plaintiff  may  consider  the  whole  as  a  nullity,  and  sign  judgment  as 
for  want  of  a  plea  ^  But  where  it  is  doubtful  whether  the  plea  be  issu- 
able, the  better  way,  in  term  time,  is  to  move  the  court  to  set  it  aside  ^. 

Before  the  plaintiff,  however,  can  sign  judgment,  the  defendant  must  Notice  to  jdead. 
have  notice  to  plead ;  and,  unless  he  be  bound  by  rule  of  court,  or  order 
of  a  judge,  to  plead  by  a  time  therein  limited,  a  ruie  to  plead  must  be  Rule  to  plead. 
entered  in  all  cases,  whether  the  defendant  have  appeared  or  not;  and  Demand  of  plet. 
when  he  has  appeared,  there  must  also  in  general  be  a  demand  of  plea. 

When  the  declaration  is  delivered  absolutely,  after  appearance,  a  noiice  Notice  to  plead, 
to  plead  must  be  given  ^ ;  which  is  usually  indorsed  on  the  declaration,  jbdam  abao- 
otherwise  the  defendant  need  not  plead  thereto,  within  the  r^pilar  time ;  lately. 
bat  if  the  defendant  take  an  imparlance,  for  want  of  such  notice,  then  he 
must  plead  at  the  time  allowed  him  by  such  imparlance  ^     And  if  the  de- 
claration be  delivered  before  the  essoin  day  of  the  term  next  after  the  return 
of  the  writ,  though  without  a  notice  to  plead,  the  defendant,  we  have 
seen  ',  if  he  appear  and  accept  the  declaration,  shall  not  have  an  imparl- 
ance to  the  subsequent  term.    A  notice  to  plead  seems  also  to  be  neoes-  Jk  bme  tm* 
sary,  when  the  declaration  is^/e^/  or  delivered  debene  esse,  or  conditionally  (; 
though  this  was  formerly  doubted  in  the  Common  Pleas  K     But  it  is  not  Need  not  be  in- 
necessary  that  the  notice  to  plead  should  be  indorsed  on,  or  given  at  the  ^^J^aJ"^^  of 
time  of  delivering  the  declaration :  Therefore,  where  the  declaration  in  ddiTering^  d»- 
the  King^s  Bench  was  filed  on  the  last  day  of  the  second  term  after  the 
return  of  the  writ,  but  the  notice  to  plead  was  only  given  a  little  before 
the  essoin  day  of  the  following  term,  the  court  held  it  to  be  well  enough, 
the  master  certifying  it  to  be  the  practice '.      And  where  the  plaintiff  On  dedanuion 
having  declared  in  his  own  right,  afterwards  declared  as  executor,  with-  ^      ^^ 
out  indorsing  the  declaration  "  by  the  bye "  when  delivered,  but  the  de- 
fendant's attorney  was  told  it  was  by  t^e  bye,  the  court  of  King^s  Bench, 
we  have  seen  ^,  on  the  opinion  of  the  master,  held  it  to  be  regular.     In  In  C.  P. 
the  Common  Pleas,  where  a  declaration  was  delivered  without  a  notice  to 
plead,  and  some  time  afterwards  a  notice  in  writing  was  siven  to  the  de- 
fendant, who  lived  Bbove  forty  miles  from  London,  to  plead  in  eight  days, 
this  was  held  to  be  a  good  declaration  and  notice,  although  the  notice  was 
not  given  at  the  time  of  the  delivery  of,  or  written  on  the  back  of  the  de- 

*  8  Durnf.  &  East,  S05.  '  Ante,  467. 

»  1  East,  411.  and  see  Barnes,  814.  >  R.  M.  10  Geo.  IL  rf^.  2.  K.  B.  R.  E. 

"^  1  Bur.  59.  2  Blac  Rep.  724.  2  Durnf.  8  Geo.  II.  C.  P.  Barnes,  257.  802.  2  Nev 

&  East,  890.  7  Durnf.  &  East,  5^.  1  Bos.  Rep.  C  P.  228.    Append.  Chap.  XVIIL 

&  PuL  447.    8  Bos.  &  PuL  895.    7  East,  §  5,  6. 

888.  4  Taunt.  668.  1  Chit  Rep.  856.  (a).  <"  Barnes,  226,  7.  810.    1  Sd.  Pr.  2  Ed. 

<>  R.  T.  5  &  6  Geo.  II.  K.  B.    R.  E.  8  280. 

Geo.  II.  C.  P.  and   see  Append.  Chi^  '  8  Bur.  1452. 

XVIIL  5  8.  k  jnte,  425. 

*  JPIer  C^.  £.  24  Geo.  III.  K.  B. 
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daration  K    And  in  the  l&lter  court  ,it  lias  beenholdeB,  tbat  if  a  deck* 
ration  be  indox«ed  to  plead  in  " ^"  it  must  be  understood  to 


Hule  to  plead, 
what,  and  with 
whom,  when,  and 
how  entered. 


AfVferJadge*t 
urder  for  time  to 
plead. 


On  essoin  day. 


How  formerly 
given. 


When  nileez- 
piras. 

At  what  thae 
judgment  may 
be  signed  on,  in 
K.B. 


In  C.  P. 


In  Exchequer. 


within  the  number  of  days  allowed  bf  the  miea  of  the  ooort  ^. 

The  rule  to  plead  is  the  order  of  the  court  <^ ;  and  may  be  entered,  on  a 
frnscipe,  with  the  derk  of  the  rules  in  the  King's  Bendi,  or  •eoondaiin 
in  the  Common  Pleas^  at  any  time  after  the  delivery,  or  filiag  and  notioe 
^  the  dedaraticm,  in  term  time ;  or  if  the  declaration  be  deliTered,  or 
^led  and  notice  given,  ^/bvr  days  exdnsive  before  the  end  of  the  tern,  tlie 
rule  to  plead  may  be  entered  at  any  time  during  the  first  lour  days  dker 
term.  If  the  defendant  obtain  «  judge's  order  for  time  to  plead,  eitiier  ii 
the  same  oir  till  the  next  term,  the  plaintiff^  when  the  time  ia  expired,  n^ 
dgn  judgment  for  want  of  a  plea,  without  giving  a  rule  to  piead ^;  or,  if 
A  rule  has  been  already  given,  without  giving  a  new  rule  *.  But,  ia  tlie 
Oemmon  Pleas,  a  summons  for  further  time  to  plead,  not  attended  by  die 
party  taking  it  out,  does  net  waive  liie  necessity  of  a  rule  to  {dead  '.  Tbe 
tierk  of  the  rule8>  or  secondaries,  will  aooept  a  luie  to  plead  on  the  asm 
4ay;  but  such  rule  cannot  be  entered  until  the  first  day  of  term<:  aai 
JSunduy  is  a  day  within  this  rule,  unless  it  be  the  last^. 

Anciently  there  were  two  rules  given  in  iSbe  King's  Bendi,  ntjimr  days 
"each ;  the  first  adrmprndeftdum,  the  seoood  ad  reapomdendum  peremflmnkK 
"Tliese  wore  afterwwds  cmverted  into  one  tigkl  day  rale  ^:  but  now,  jmr 
^iaysoidy  are  lAowed  the  defendant,  in  either  court,  from  the  dmesf 
giving  any  rule  to  plead  ^ ;  wMch  four  days  expire  beiere,  wkh,  or  ate 
the  time  ibr  pleading,  if  they  expire  before,  the  plaintifir  must  wait  tiH 
lihe  ex^^raidon  of  the  time  for  pleading,  befsre  he  can  sign  ju^;nient  fir 
want  of  a  plea^  but  if  they  expire  with  or  after  that  time,  the  pkntiC 
in  the  King's  Bench,  is  at  liberty  to  eign  has  judgment,  the  day  aifter  tiK 
Tule  ^r  j^eading  ts  ant :  the  dedacation  havix^  been  r^nlarly  ddivewd 
t»r  filed,  ssad  the  delend«iit<)r  Ins  agent  beii^oalled  upon  ibr  a  plea  i  in 
-theCknnmon  Pleas,  judgment  cannot  be  signed,  fiM:  want  of  a]dea,tilltlR 
•opening  <xf  the  efiice  ia  the  afternoon  of  the  next  day  after  the  rak  to 
plead ^,  «r  da^  given  by  a  ju^'s  order  for  time  to  plead*,  baa  expiiei- 
Btft  if  a  rule  to  plead  •expire  on  a  diffs  nen  juridicns,  as  on  the  Pmr^ScMiim, 
-Ssc.  the  defendant  is  bound  to  plead  on  <ff  before  that  day  ;  and  if  he  d» 
net,  jttC^moit  nay  be  signed  on  the  next  day  ®.     In  1^  £xoheqiMr,  the 


•8  WHa.  187. 

*>  2  Bos.  &  PuL  SOS. 

'  Append.  Chap.  XVIII.  5  8. 

<!  R.  T.  5  &  6  Geo.  II.  (&).  K.B.  Starkie 
•V.  WSket,  M.  7  Geo.  H.  K.  B.  1  Oromp. 
8  Ed.  162.  4  Ban.  k  Cres.  886.  S  DoitO. 
&  RyL  S90.  S.  C  Barnes,  2iS.  Oas.  Pr. 
C  P.  67.  HI.  Pr.  Reg.  900, 01.  S.  C.  1 
H.  Blac  88.  7  Taunt  687.  1  Moore^  SSO. 
S.  C.  and  see  4  East,  571.  1  Tai»t  588.  2 
Hoore^  220. 

•  7  Taunt,  687.  1  Moore,  820.  S.  C 


(  8  Bos.  A  PuL  180. 

«  Cas.  Pr.  C.  P.  68. 

I"  2  Salk.  624.  I  Str.  66.  Jltfarft  t. 
QtdcUndon,  U.  ^  Geo.  IIL  K.  &  U 
East,  272.  (S). 

i  V1dh«*8  Intrtd.  U.  «  Salk.  617. 

1"  R.  T,  1  G«o.  n.  K.3.  24teR.  US. 

1  N.H.2Geo.lLa.iL& 

■  Cas.  IV.  a  P.  65. 

*■  ijd.  e7.  ^r.  Slcg.  887.4S.C. 

*"  2  H.  Blac.  616. 
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mle  to  pkad  m  said  to  be  a  Jcur  day  rule,  indmitfe;  aftd  jadgmekit  iliay 
lie  iiigned,  for  want  of  a  plea,  on  the  day  after  it  exjures  K 

When  a  mk  to  plead  has  been  once  entered,  and  the  came  stands  orer  New  rule,  when 
toanother  term,  withettt  any  further  proceeding,  a  new  rule  to  plead  shocdd  ^^^' "^ 
regnkily  be  entered  in  that  tern,  to  entire  the  pbdntiff  to  sign  judgment, 
unless  a  judge's  cnrder  has  been  obtained  for  time  to  plead  ^;  far  judg* 
ments  tm^t  in  general  to  be  entered  the  aune  term  in  which  rules  are 
giren  ^  But  when  the  declaration  is  amepded  in  tiie  King's  Bench,  if  u 
rule  to  pkad  be  entered  the  same  term  the  amendment  is  made,  thon^ 
befae  such  amendment,  it  is  sufficient  ^ ;  otherwise  a  new  rule  to  pkad 
must  be  entered*:  And  in  the  CkmmioB  Pleas,  we  have  seen',  the  de^ 
£mdaot  is  entitled  in  all  cases,  on  amending  the  dechiration,  to  a  new  four 
day  rule  to  pkad.  When  the  pkintitf,  afier  giving  a  rule  to  plead,  has 
been  dckyed  by  injunctum,  he  may  sign  judgaaent  in  either  court,  aftet 
the  injunction  is  disnlved,  wMout  a  new  ruk  (. 

Hie  dcfiMmdof  pleaisanoticeiA  writing  from  the  plaimtii*B  attorney^; 
and,  except  when  the  defiendant  is  in  custody  of  the  sheriff^,  and  the 
plaintiff  has  dedsred  against  him  as  being  in  that  custody  '^,  or  k  in  cos^ 
tody  of  the  wardem  of  the  Fleet',  or  bound  down  by  «  judge's  ordtf  Cor  '^  ^^^  °o^ 
time  to  pkad  "*,  or  the  declaration  has  been  amended  ^^  most  be  made  lA 
every  case  where  the  defendant  has  appeared  ^,  or  put  in  bail :  And»  in 
the  Common  Pkas,  a  demand  of  jdea  is  necessary,  after  nn  appearanoo^ 
though  the  defendant  has  not  taken  die  declaration  out  of  ^  office^;*.  80^ 
where  a  jkdaratkn  was  delivered  on  tiw  essoin  day  of  Hiiary  term,  und 
nn  hnpnlaBwe  was  given  to  the  defendant  tiU  Eatter  term,  when  «  ruk  to 
pkud  wus  given,  but  no  demand  vi  pka  made,  the  court  of  CommoA 
Fkas  held,  thai  the  pkbriiff*  having  signed  judgment  in  Trmihf  term  kr 
want  ^  A  pika,  was  irregnkr,  and  set  aside  the  proceedingB  ^  In  country  In  country 
causes,  the  demand  of  pka  mnfet  he  made,  in  that  oonrt,  on  tiie  i^gent  in  ^^"^ 
town  ^  if  there  be  one ;  or  if  not,  on  die  gtUirney  in  the  ooantry  * :  Aaak 
where  the  defendant  was  beyond  the  seas,  and  his  attorney  dead,  u  mk 
was  made  absolute,  that  a  demand  of  plea  in  the  office  should  be  sufficient ; 
upon  affidavit  of  service  of  a  ruk  to  shew  cause  on  one  of  the  defendant's 
bail,  and  that  the  other  was  not  to  be  found  ^. 


Demand  of  plei^ 
what 

In  whit  cafci 
necetiaiy,  and 


•  S  Price,  6. 
^  Ante,  474. 

^-Gllb.  K.  B.  3IB.  1  Maule  &  SeL  478. 

'  8  Salk.  517,  18.  5tS0.  R.  M.  10  Geo. 
II.  rtg.  2.  (6).  K.  B.  TdUi  V.  EdnwnxU,  T. 
35  Geo.  ni  Ids. 

*2'CMt.1lep.8St. 

'  Anie,  469. 

•  It  Bur.  600.  l>oi]g.  71.  Barnei,  238. 
Pr.  Reg.  20. 8.  C.  2  Bhc.  Rep.  784.  Jf nif, 
401. 

^  Append.  Chap.  XVIII.  $  TO.  and  lee 
N.  M.  1  Geo.  IL  C  P.  Pr.  Reg.  880. 

•  iBdriif.  &Kait,691.l6l>unii:iS(lh8t» 
624.  AnUr^il. 


k  2  Bam.  &  Ores.  80S. 

1  linp.  C  P.  7  Bd.  231.  AfOe,  350. 

""ILT.  5&6Geo.IL(6).K.B.  4Eait, 
571.  1  Taunt  538.  2  Moore,  220.  and  we 
4  Bam.  &  Cres.  386.  6  DowL  &  RyL  39a 

s.a 

"  3  Bam.  &  Aid.  1S7. 

*lW!li.  134.  lB6s.&PuLS41.  iChit 
Rep.  737.  (a). 

'  lBo8.&PuL841.tmticel  ChltRep. 
785.  Id,  (a). 

^8Timft.88.  1  Srobire^464.'8.C 

Mmp.aP.7Bd.^e81. 

•Pr.Ri^.tai. 

« BftrtflSi,  iS07. 
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OF  THB  DEMAND  OF  A  PLEA* 


Want  of,  when 
and  how  waived. 


When  and  how        1x1  the  King's  Bench,  a  demand  of  plea  may  be  made  at  the  time  of 
made^  m  K.    .    jgUygriug  ^g  declaration  ■,  and  indorsed  thereon  ^ :  And  where  a  ndc  to 

plead  has  been  given,  and  demand  of  plea  made,  and  judgment  is  signed 
of  a  subsequent  term,  there  need  not  be  a  fresh  demand  of  plea  of  that 
In  C.  P.  term,  although  there  should  be  a  new  rule  to  plead  ^.     But,  in  the  Com- 

mon Pleas,  a  demand  of  plea  must  be  made  after  declaration  deliTered, 
and  rule  to  plead  given ;  a  demand  of  plea  indorsed  on  the  declaration^, 
or  made  before  the  rule  to  plead  is  given  ^  being  deemed  insufficient: 
In  either  court.    And  it  cannot  be  made,  in  either  court,  before  the  defendant  has  appeared': 

and  after  the  plaintiff  has  entered  an  appearance,  or  filed  oonunon  bail  for 
him  according  to  the  statute  8,  or  when  the  defendant  is  in  custody  of  the 
sheriff^,  and  the  plaintiff  has  declared  against  him  as  being  in  tiiat  cus- 
tody ',  or  is  in  custody  of  the  warden  ^,  or  bound  down  by  a  judge's  order 
for  time  to  plead  ^  or  the  declaration  has  been  amended  ^,  a  demand  of  plea 
is  unnecessary.  So,  when  the  defendant  pleads,  without  taking  the  de- 
claration out  of  the  office  °,  or  puts  in  a  plea  which  is  considered  as  a  null- 
ity <',  as  a  plea  in  abatement  of  a  term  subsequent  to  the  declaration,  with- 
out an  imparlance  p,  or  the  plea  of  non  assumpsit  in  an  action  of  dAt  %  ot 
nil  debet  in  assumpsit ',  it  operates  in  general  as  a  waiver  of  the  irregu- 
larity in  not  demanding  a  plea,  and  will  enable  the  plaintiff  to  sign  judg- 
ment for  want  of  it.  But  where  such  a  plea  was  put  in  without  authority, 
by  a  new  attorney  for  the  defendant,  without  any  order  for  changing  his 
former  attorney,  the  judgment  which  had  been  signed  as  for  waiit  of  a  plea, 
When  a  waiver  was  set  aside '.  In  general,  the  demand  of  a  plea  is  a  waiver  of  the  jus- 
of  bsal,  a^  when  ^i^cation  of  bail  ^ :  but  where,  after  the  time  for  putting  in  and  justifying 
^^  bail  had  expired,  (one  of  the  bail  having  been  rejected,)  time  was  given 

to  add  and  justify  another  bail,  without  prejudice  to  the  plaintiff,  and  in 
the  interval  he  demanded  a  plea ;  the  court  of  King's  Bench  held,  that 
an  attachment  against  the  sheriff  for  not  bringing  in  the  body  was  regu- 
lar, the  added  bail  not  having  justified  within  the  time  for  which  indulgence 
was  given  ". 


*  6  Dumf:  &  East,  689.  1  Dowl.  &  RyL 
186. 

^  5  East,  647. 

"^  Sioeet  v.  John,  H.  56  Geo.  III.  K.  B.  1 
Chit.  Rep.  7S6,  6.  (a). 
^  Barnes,  276. 

*  4  Taunt.  51. 

f  I  Dumf.  &  East,  6S5.  Per  Cur.  E.  44 
Geo.  III.  K.  B.  6  DowL  &  RyL  609. 

'  R.  T.  1  Geo.  IL  K;.  B.  8  Dumf.  & 
East,  465.  5  Bam.  &  Ores.  763.  Bames, 
249.  2  Bos.  &  FuL  218. 

^  1  Dum£  &  East,  591.  6  Dumf.  &  East, 
624.  Ante,  347.  but  see  2  Bos.  &  PuL  367. 

I  2  Bam.  &  Ores.  803. 

k  Imp.  a  P*  7  Ed.  281^  Ante,  369. 

»  4  East,  671.   Tayfor  v.  JRn^,  H.  31  Qeo. 


III.  C.  P.  Imp.  C.  P.  7  Ed.  281.  1  Tamit 
638.  S.  P.  2  M oore^  220. 

•»  3  Bam.  &  Aid.  137. 

°  1  Chit.  Rep.  735.  Imp.  C.  P.  7  Ed. 
420.  but  see  1  Bos.  &  PuL  341.  1  Out 
Rep.  735.  (a),  temb,  contra, 

°  1  Chit  Rep.  736.  (c). 

P  4  Dumf.  &  East,  520.  2  Smith  R.  393. 
but  see  3  Bam.  &  Aid.  269.  I  Chit  Bqw 
704.  S.  C. 

1  6  East,  549.  14  East,  442.  4  Tauat 
164.  1  Chit  Rep.  716.  m  notis. 

'  Bames,  257. 

*  6  East,  549. 

<  Ante,  256. 

"  1  DowL  &  RyL  16S.iiid  see  4Do«).& 
RyL  834. 
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The  plaintifi;  in  the  King^s  Bench^  cannot  sign  judgment  for  want  of  a  At  what  time 
plea,  till  the  expiration  of  twenty  four  hours  after  it  has  been  demanded,  *b|!ri!^S^ 3Jcr 
whether  the  time  for  pleading  be  or  be  not  expired,  when  such  demand  demand  of  plea, 
was  made  * :  And,  in  that  court,  if  a  plea  be  demanded  on  Saturday,  the 
defendant  has  twenty  four  hours  to  plead,  after  the  demand,  exclusive  of 
Sunday  \  But  judgment  may  be  signed  at  any  time  after  the  twenty  four 
hours  are  expired,  provided  the  time  for  pleading  be  then  out ;  and  there- 
fore if  the  plea  be  demanded  in  the  morning,  the  plaintiff  is  not  obliged  to 
wait  until  the  opening  of  the  office,  in  the  afternoon  of  the  following  day  <^. 
In  the  Common  Pleas,  the  rule  is,  that  after  a  plea  has  been  demanded.  In  C.  P. 
the  defendant  has  in  all  cases  till  the  opening  of  the  office,  in  the  afternoon 
of  the  following  day,  to  plead ;  and  if  he  do  not  plead  within  that  time,  the 
rule  to  plead  being  expired,  the  plaintiff  may  sign  Judgment  ^. 

*  1  Blac  Rep.  50.  1  Durnf.  &  East,  45i.  ^  I  Durnf.  &  East,  454. 

4  Durnf.  &  East,  118.  ^  Cas.  Pr.  C.  P.  17,  18.  54. 

^  4  DurnC  &  East,  557. 
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CHAP.  XIX. 


Of  Motions  0njd  Rules  m  generai,  and  kFWTDKTm  in 
support  of  them;  and  the  Practice  gf  the  Cqukts 
thereon,  and  by  SuMMONg^  and  Oje^d^j^  o^  a  Jiiqgb'9 
Chamberjsl 


Motions,  tnd 
nilety  &C. 


Motion,  what. 

Rules,  mored 
for  in  court. 


Absolute,  or  to 
f  hew  cause. 


Made  out  by 
officers,  of 
course. 

On  crown  side, 
inK.B. 

In  C.  P.  and 
Exchequer. 

For  atuchment. 

Against  parties 
to  suit. 


Attomies. 


Officers  of  court 


As  it  is  frequently  neceasary,  in  the  course  of  a  suit^  to  ajiplj  to  tiic 
court  where  the  action  is  depending,  or  a  judge  of  that  oomt,  it  may  be 
proper,  before  we  proceed  further,  to  say  somewhat  of  the  manner  of  doing 
it ;  and  of  the  rules  or  orders  of  the  courts,  and  practice  by  summoms  and 
order  at  a  judge's  chambers. 

The  usual  modes  of  applying  to  the  court  are  by  motion,  or  petiium.  A 
motion  is  an  application  to  the  court,  by  counsel  in  the  King's  Bendi,  or 
a  Serjeant  in  the  Common  Pleas,  for  a  rule  or  order;  which  is  either 
granted  or  refused ;  and  if  granted,  is  either  a  rule  absolute  in  the  fint 
instance,  or  only  to  shew  cause,  or,  as  it  is  commonly  called,  a  rule  mi^ 
that  is,  unless  cause  be  shewn  to  the  contrary,  which  is  afterwards,  on  t 
subsequent  motion,  made  absolute  or  discharged.  To  use  the  words  of  an 
el^ant  writer  on  the  law  and  constitution  of  England^ :  **  The  applics- 
tion  to  a  court  by  counsel  is  called  a  motion ;  and  the  order  made  by  t 
court  on  any  motion,  when  drawn  into  form  by  the  officer,  is  called  a  role." 
But,  besides  the  rules  which  are  moved  for  in  court,  there  are  others  made 
out  by  the  officers  as  a  matter  of  course,  or  drawn  up  on  a  motion  paper 
signed  by  a  counsel  or  serjeant. 

In  the  King's  Bench,  motions  and  rules  are  either  on  the  crown  side,  or 
on  the  plea  side  of  the  court.  In  the  Common  Pleas  and  Exchequer,  there 
is  no  cronn  side  ^.  But,  in  any  of  these  courts,  a  rule  for  an  aitackmeiit, 
which  is  of  a  criminal  nature,^  may  be  moved  for  in  the  following  cases: 

# 

First,  against  the  parties  to  the  suit,  for  disobedience  to  a  rule  or  order  of 
the  court,  by  non-payment  of  costs,  on  the  master's  or  prothonotary's  Mh 
catur  ^,  or  of  money  generally,  or  money  and  costs ;  or  for  not  prodndng 
deeds  in  his  possession  \  &c. :  Secondly,  against  attomies,  for  not  deliver- 
ing up  deeds  ^  or  non-payment  of  costs  ^  &c. ;  or  for  not  perfbrming  their 
undertakings ',  or  otherwise  misbehaving  themselves ' :  Thirdly^  agaioat 


*  Wynne,  Eunom,  Dial  II.  §  26.  And 
for  a  general  account  of  the  practice  on  mo- 
tions b  dva  suits,  see  ie2.  §  85,  &c 

*>  6  Taunt.  50S. 

•  JPIart,  Chap.  XL. 


^  Po$t,  487.  and  tee  8  Moofc^  610. 610. 
1  Bing.  410.  464.  S.  C 
*  Ante^  86,  7. 
f  AnU,  86.  887.  841. 
■  AfHe^  86.  88. 
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officer 9  of  the  court,  for  extortion  %  or  neglect  of  duty  * :  Fourthly,  against  Inferior  judges, 

infsriar  judges  and  twicers,  for  acting  unjustly,  oppressirely,  or  irregularly,  "*'*  offi<««. 

in  the  execution  of  their  duty  ^ ;  or  for  disobeying  the  king^s  writ%  issuing 

out  of  the  superior  courts,  by  proceeding  in  a  cause,  after  it  has  been  put 

a  stop  to,  or  removed  by  writ  of  pr<^bition,  eeriioruri  <^,  habeas  corpus  ^, 

supersedeas,  or  error  *^,  &c. :  Fifthly,  against  sheriffs,  or  other  personB  having  Sfaeriffi,  &c. 

the  execution  of  writs,  for  not  returning  them  S  or  bringii^  into  court  tht 

body  of  the  defendant ^  &c.  on  being  served  with  a  rule  for  that  purpose: 

Sixthly,  against  gaolers,  &c  on  the  Lords'  act,  €or  extortion  or  oppression' 3  Giolert,  &c. 

Seventhly,  against  ytfrym^ii,  in  collateral  matters  rdiatiag  to  the  diaeharge  Jurymen. 

of  their  office,  such  as  making  de&ult  when  summoned ;  refusii^  to  be 

sworn,  or  to  give  any  verdict ;  eating  or  drinking,  without  leave  of  the 

court,  and  especially  at  the  cost  of  either  party,  and  other  misbehavionrs  o« 

irregularities  of  a  similar  kind  ^ :  but  not  in  the  mere  exercise  of  their  ju« 

didal  capacities,  as  by  giving  a  false  or  erroneous  verdict^:  Eighthly,  Witnesiei. 

against  witnesses,  for  not  attending  on  a  subpoena^;  refusing  to  be  sworn 

or  examined,  or  prevaricating  in  their  evidence  when  sworn  ^ :  But,  in  the 

Common  Pleas,  it  was  not  formerly  usual  to  grant  an  attachment  against 

a  witness,  for  non-attendance  upon  a  subpoena;  and  it  cannot  now  be  had, 

unless  a  dear  case  of  contempt  be  made  oat  agpsinst  him,  the  party  ag<« 

grieved  being  leffc  to  his  remedy  by  action  ^ :  Ninthly,  against  peers  of  the  Peen,  tndmem- 

realm,  or  members  of  the  house  of  Commons,  for  discdieying  a  subpoena^,  or      "* 

olher  proeess  ^ ;  but  they  are  not  liable  to  be  attadied,  for  non-payment  of 

money,  pursuant  to  an  award  ^:  Lastly,  against  oiher  persons,  for  coo*  Other  persons. 

tempts  committed  in  the  face  of  the  court,  not  only  by  an  actual  breach  of 

the  peace,  or  rude  and  contumelious  behaviour,  but  also  finr  any  othei 

heinoas  misdemeanour,  as  by  a  party's  giving  fedse,  trifling,  and  contradie* 

tory  answers,  upon  an  examination  in  court,  concerning  his  ability  to  be 

boil  iar  another,  in  an  action  depending  in  court  p  ;  or  for  contempts  com* 

mitted  out  of  court]  as  fcnr  a  rescues  or  contemptuous  words  spoken  of 

the  court,  or  its  process ' ;  or  for  using  undue  means  to  execute  process'; 

or  not  performing  an  award  S  &c. 

If  the  contempt  be  committed  in  the  fiice  of  the  court,  the  offender  may  For  contempt, 
be  instantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judges, 

without  any  further  proof  or  examination  » :  but  otherwise  it  is  usual  to  Rule  for  attach- 

^  '^  menu 

^  .4Ul^  66.  S88.  H.  Blac.  49.  5  Taunt.  260.  STaunt.9.   1 

t>4Blac.Com.28i.  2Hjiwk.F.C.Chap.  Marsh.  410.  S.  C. 

XXII.  S  25,  &c.  "  ^nU,  192. 

*  Ante,  404.  415.  "  1  Bur.  68. 

«  PaU,  Chap.  XLIV.  **  Ante,  192.  Post,  Chap.  XXXVI. 

•  ^Inte,  807.  8.  6  DowL  &  RyL  614.  »»  Cro.  Car.  146.     1  Chit  Rep.  116.  and 
f  AnU,  311,  12.  314.                                     aee  6  Taunt.  776.  Ante,  274. 

s  Ante,  282.  **  Ante,  286,  7. 

^  4  Blac  Com.  284.  2  Hawk.  P.  C  Chap.  'Ante,  169,70. 

XXII.  S  18»  &e.  '2  Ken.  872. 

i  Poet,  Qiap.  XXXV.  *  P^  Chap.  XXXVI. 

k  4  Blac  Con.  284.  "  4  Blac  Com.  286. 
>  Barnes,  88.  85.  497.    Pr.  Reg,  485.    1 
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apply  to  the  courts  on  an  affidavit  of  the  drcumstanoes^  for  a  rule  for  an 
attachment ;  which  is  either  absolnte  in  the  first  instance,  or  only  to  shew 
cause.   The  rule  for  an  attachment,  in  the  King's  Bench,  for  non-payment 
of  costs,  pursuant  to  the  master's  allocatur,  is  absolute  in  the  first  instance, 
although  ^bur  terms  have  elapsed  since  the  taxation  *,  unless  it  be  for  non- 
payment of  costs  pursuant  to  an  award  ^ :  But  where  it  is  for  the  nim-paj- 
ment  of  money  generally,  or  of  money  and  costs,  it  is  only  to  shew  cause^: 
And,  if  a  party  obtain  a  rule  for  setting  aside  judgment  and  execution,  on 
condition  of  his  paying  costs,  the  court  will  not  grant  an  attachment  in  the 
first  instance,  for  non-payment  of  them  ^,    In  this  court,  as  well  as  in  the 
Common  Pleas,  the  rule  for  an  attachment  against  the  sheriff,  fisr  not  re- 
turning the  writ,  or  bringing  in  the  body,  is  absolute  in  the  first  instance; 
and  may  be  moved  for  the  last  day  of  term  *.     So,  where  oontemptnoos 
words  are  spoken  of  the  court,  the  attachment  issues  in  the  first  instance; 
but  where  they  are  spoken  of  its  process,  the  rule  is  only  to  shew  cause'. 
In  all  other  cases,  the  rule  for  an  attachment  is  a  rule  nisi,  in  the  King^i 
Bench.    And  where  a  matter  has  been  referred  to  the  master,  the  conrt, 
on  shewing  cause  against  an  attachment,  will  not  go  into  the  accounts 
which  were  the  subject  of  the  reference ;  the  master's  aUocaiur  being  in 
the  nature  of  a  judgment,  and  the  attachment  like  a  writ  of  execution  f: 
and  besides,  the  party,  on  going  before  the  master,  enters  into  an  under- 
taking to  pay  such  sum  as  he  shall  find  to  be  due  K    An  afiidavit  to  sop* 
port  a  rule  for  an  attachment,  for  not  paying  money  pursuant  to  the  maft- 
ter's  allocatur,  must  shew  that  at  the  time  of  serving  the  copy,  the  originil 
was  shewn  to  the  defendant '.   In  the  Common  Pleas,  all  roles  for  attadh 
ments  are  rules  nisi,  except  against  the  sheriff,  for  not  returning  the  writ, 
or  l^ringing  in  the  body,  or  for  non-payment  of  costs  on  the  prothonotaiy^i 
allocatur  ^,  which  are  absolute  in  the  first  instance.   In  the  Exchequer,  u 
in  the  King's  Bench,  the  rule  for  an  attachment  for  non-payment  of  coits, 
on  the  master's  aUocaiur,  is  absolute  in  the  first  instance,  unless  it  be  ftr 
non-payment  of  costs  pursuant  to  an  award' :  And  though,  in  other  cases, 
there  should  in  general  be  a  rule  to  shew  cause,  yet  where  an  attorney  had 
been  ordered,  by  a  former  rule,  to  pay  a  sum  of  money  to  his  client,  with 
the  costs  of  the  application,  the  court  granted  a  rule  for  an  attadunent 
against  him,  for  non-payment  of  them,  absolute  in  the  first  instance". 

Motions  and  affidavits  for  attachments  in  civil  suits,  in  the  King's  Bendi, 
are  proceedings  on  the  plea  side  of  the  court,  until  the  attachments  are 
granted,  and  are  to  be  entitled  yfixh  the  names  of  the  parties  °  ;  but  as  soon 


•  1  Cbit  Rep.  723. 

^  Tkomsan  v.  BiOingdey,  T.  87  Geo.  III. 
K.  B.  2  Chit.  Rep.  57.  and  see  2  Blac.  Rep. 
802.  1  Price,  S41. 

'  Per  BuOer,  Just  M.  24  Geo.  III.  K.  B. 
Append.  Chap.  XXXVI.  §  28. 

^  2  Chit.  Rep.  158. 

•  1  Bur.  651.  6  Bur.  2686. 
'  AfUe^  169,  70. 

'  1  Chit  Rep.  728. 


^  1  Ken.  875.  Per  Cur.  M.  45  Geo.IIL 
K.  B. 

*  7  DowL  &  RyL  612. 

k  1  Bos.  &  PuL  477.  Imp.  C  P.  6  £d. 
614.  Append.  Chap.  XL.  $  0.  but  tee  2 
Blac.  Rep.  892. 

»  Forrest,  80.  1  Price,  841,  2. 

">  1  Price,  841.  and  see  9  Pricey  384. 

°8Dum£&East»86S.  7Diiiii£ftEiit» 
439.  528.  12  East,  16ft. 
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as  the  attaduuents  are  granted,  the  proceedings  are  on  the  crown  side,  and 
from  that  time  the  king  is  to  be  named  as  the  prosecutor  * :  And  motions 
and  affidavits  for  attachments  are  entitled  in  like  manner,  in  the  Common 
Pleas  ^,  and  Exchequer.  A  rule  nUi  for  an  attachment  cannot  be  moved  for 
the  last  day  of  term  ^ ;  nor  can  it,  we  have  seen,  be  served  on  a  Sunday^* 

The  attachment  is  a  criminal  process,  directed  to  the  sheriff,  command-  Wrh  of  attacli- 
ing  him  to  attach  the  party,  so  that  he  have  him  before  the  king,  or  his  ^^^^  "^^^ 
justices,  at  WestTrdntter,  on  a  certain  day,  to  answer  '<  of  and  concerning 
those  things  which  shall  there,  on  his  majesty's  behalf,  be  objected  against 
him  ^"   The  party  being  taken  on  this  writ,  either  remains  in  custody,  or  Proceedings  on. 
pats  in  bail,  before  the  court  ^  or  a  judge,  (for  it  has  been  doubted  whether 
he  is  bailable  by  the  sheriffs^,)  to  answer  interrogatories,  and  to  appear  from 
day  to  day,  till  the  court  shall  determine  concerning  the  matters  objected 
against  him  ^ :  And  where  the  coroner  had  returned  cepi  corpora  to  writs  Ag&imt  aheriffi^ 
of  attachment  against  the  sheriffs  of  Middlesex,  the  court  of  King's  Bench, 
on  the  last  day  of  term,  granted  writs  of  habeas  corpora,  without  an  affida- 
vit, to  bring  up  the  bodies  of  the  sheriffs,  before  one  of  the  judges  at  cham- 
bers, to  answer  to  such  matters  as  should  be  there  alleged  against  them  K 
An  attachment  however,  for  non-payment  of  money,  is  in  the  nature  of  In  nature  of 
mesne  process :  And  where  the  party  had  been  taken,  and  permitted  to  go  '"^'^  proce«» 
at  large,  and  returned  again  into  custody,  and  continued  in  custody  at  the 
return  of  the  writ,  it  was  holden  that  the  sheriff  was  not  liable  to  an  action 
for  an  escape  K 

When  the  party  has  been  taken  upon  the  attachment,  the  court,  upon  Interrogatories, 
motion  by  his  counsel,  will  make  a  rule,  that  unless  his  adversary  exhibit 
interrogatories  against  him  in  four  days,  which  must  be  in  term  time ',  he 
shall  be  discharged.  These  interrogatories  must  be  signed  by  counsel  ^  or 
a  seijeant,  and  filed,  in  the  King's  Bench,  with  the  master  of  the  crown 
sffioe,  who  is  to  examine  the  party  thereon,  in  four  days  after  the  interro- 
gatories are  brought  in  ° ;  but,  in  the  Common  Pleas,  they  are  filed  with 
one  of  the  secondaries  °,  who  examines  him,  and  afterwards  makes  copies 
<tf  the  depositions  for  each  party :  And  if  the  master,  or  prothonotaries  (to  Commitment 
whom  the  matter  is  generally  referred  in  the  Common  Pleas  p,)  report  that 
he  is  in  contempt,  the  court  will  commit  him  to  the  King's  Bendi,  or  Fleet 
prison ;  but  if  the  report  be  in  his  favour,  they  will  order  him  to  be  dis- 

■  I  Chit  Rtp.  727.  (a).  >  1  Chit  Rep.  249.  and  see  4  DowL  & 

*  2  Bos.  &  PuL  617.  (a).  Ryl.  S9S.  Ante,  314. 

'  S  Smith  R.  118.  *  2  Bam.  &  Aid.  66. 

<  8  Dumf.  &  East,  86.  Ante,  218.  i  Comb.  8. 

«  Append.  Chap.  IIL  §  19.  °  R.  M.  S4  Geo.  III.  K.  B.  6  Dunif.& 

'  See  Barnes,  77.  where  the  court  of  Com-  East,  474. 
mon  Pleas  refused  to  bail  an  attorney,  who  "  Lit  Pr.  Reg.  73. 

had  been  eommitted  for  a  crime  of  a  heinous  ^  2  Blac.  Rep.  1 1 10.  And  for  the  form  of 

nature^  in  the  first  instance.  interrogatories  in   this  court,  see  Append* 

«  Ante,  222,  S.  Chap.  III.  §  20. 

"» Imp.  a  P.  7  Ed.  662.  ^  Imp.  C.  P.  7  Ed.  662,  S. 
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charged^  or  his  recognizance  to  be  vacated  ■.  When  a  plaintiff  is  brou^f 
in  on  an  attachment  for  a  rescue,  in  the  King's  Bench,  it  is  the  practice  of 
the  court  to  put  interrogatories  to  him,  though  he  do  not  deny  the  charge 
in  the  affidavits,  unless  the  prosecutor  waive  putting  them  **.  And,  by 
a  rule  of  that  court  S  "  if  judgment  be  not  given  the  same  term,  the 
name  of  the  cause  shall  be  inserted  in  the  list  of  motions,  appointed  to  come 
on  peremptorily  in  the  ensuing  term,  in  order  that  the  court  may  be  in- 
formed what  shall  have  been  done  in  prosecution  of  the  attachment." 

If  the  party  neglect  to  appear  before  the  master  or  secondary,  to  be  ex- 
amined, or  to  attend  the  court  when  he  is  directed  to  come,  the  court  will 
order  his  recognizance  to  be  estreated :  and  if  he  confess  any  thing  material 
in  his  depositions,  there  is  no  occasion  for  witnesses,  but  the  prosecutor  may 
move  on  his  confession  ^ :  If  he  deny  part  of  the  contempts  only,  and  confien 
other  part,  he  shall  not  be  discharged  as  to  those  denied,  but  the  truth  of 
them  shall  be  examined,  and  such  punishment  inflicted  as  npon  the  whde 
shall  appear  reasonable ;  and  if  his  answer  be  evasive  as  to  any  matmd 
part,  he  shall  be  punished  in  the  same  manner  as  if  he  had  confessed  it 
The  report  of  the  master  of  the  crown  office,  that  the  defendant  and  hb 
attorney  are  in  contempt,  for  not  performing  an  award,  &c.  is  to  be  takea 
as  a  conviction ;  and  on  their  being  brought  up  for  judgment,  the  oonrt 
will  not  receive  affidavits  in  denial  of  the  contempt,  but  only  in  mitigatico 
of  punishment  ^  But,  in  the  Common  Pleas,  the  prothonotary's  report 
is  not  deemed  conclusive,  against  parties  who  have  been  put  to  answer 
interrogatories  before  him ;  but  they  may  except  to  the  report,  on  any  ma- 
terial point  ^:  And  where,  after  making  his  report  against  the  parties,  the 
prothonotary  was  directed  to  inspect  an  account  book  belonging  to  one  of 
them,  which  tended  to  supp(Hrt  the  answers  given  by  the  partiea,  but  hid 
been  accidentally  omitted  in  the  first  instance,  the  prosecutor  was  not  al- 
lowed, on  his  own  application,  to  produce  before  the  prothonotary,  tbo 
clerk  who  had  made  the  entries  in  the  book  ^. 

Motions  and  rules  on  the  plea  side  of  the  court  of  King's  Bench,  sod 
in  the  Common  Pleas,  are  common  or  special.  Common  rules  are  first,  tucb 
as  are  given  by  the  master,  JUacer,  clerk  of  the  papers,  or  derk  of  thf 
errors,  in  the  King's  Bench ;  or  by  the  prothonotaries,  placers,  or  derk 
of  the  errors,  in  the  Common  Pleas :  Secondly,  such  as  are  entered  witk 
the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in  the  Common 
Pleas,  on  a  praecipe  or  note  of  instructions,  made  out  by  the  attomies  who 
apply  for  them ;  and  are  not  founded  on  any  motion  in  court,  either  real 
or  supposed :  Thirdly,  such  as  were  anciently  moved  for  by  the  attomies 


•  S  Bur.  1257. 

^  AnUf  2S7.  And  see  further,  as  to  in- 
terrogatories exhibited  in  cases  of  contempts, 
Willis  on  Interrogatories,  28,  9. 

'  R.  H.  34  Geo.  III.  K.  B.  6  Durnf.  & 
East,  647.  72S. 

**  Imp.  C.  P.  7  Ed.  663. 

•  2  Chit.  Re^  67. 


f  1  Bing.  272.  6  Moore,  814.  S.  C  and 
see  id.  322.  And  see  further,  as  to  attach- 
ments for  contempts,  and  the  proeee&igs 
thereon,  2  Hawk.  P.  C.  Chap.*  22.  §  1* 
Bac.  Abr.  tit.  Attachment,  4  Bbe.  Coo. 
283,  &c.  Barnes,  258.  Bingham  xm  «M^ 
mcnlh  &c.  277,  &c 
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lit  iide-^r,  in  the  King's  Bench ;  or,  in  the  Common  Pleas,  at  tide-bar 
on  the  Jirst  day  of  term,  and  in  the  treasury  chamber  on  other  days ;  and 
ire  thence  called  side-bar  or  treasury  rules  * :  Fourthly,  such  as  are  drawn 
up  by  the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in  the 
Common  Pleas,  without  being  moved  for  in  court,  on  producing  a  motion 
paper  signed  by  a  counsel  or  serjeant. 

In  the  King's  Bench,  rules  given  by  the  master  (which  are  called  maS"  Given  by  master, 
ier^s  rules,)  are  to  declare  ^,  or  plead  in  bar,  in  replevin  ;  and  in  ordinary  k.  b!*^'       *° 
cases,  to  reply  ^,  rejoin,  surrejoin,  rebut,  surrebut,  or  join  in  demurrer  ^  ; 
to  enter  the  issue  * ;  for  the  defendant  to  produce  the  record  ^ ;  for  a  trial 
hj proeiso^;  or  to  return  a  writ  of  certiorari  in  error**;  by  the  Jilacer, 
to  appear  to  tipone,  or  recordari  *,  &c. ;  by  the  clerk  of  the  papers,  to  re« 
turn  the  paper  book  ^ ;  or,  by  the  clerk  of  the  errors,  for  better  bail  in 
error  ',  to  certify  the  record  \  or  assign  errors  K     All  master's  niles,  in 
the  King's  Bench,  are  entered  with  the  clerk  of  the  niles,  and  expire  in 
four  days  after  service.     In  the  Common  Pleas,  all  rules  are  given  by  the  By  prothonota- 
secondaries,  except  niles  to  appear  in  scire  focias,  which  are  given  by  the  ^^^q,  ^^ 
proihanoiaries  ^  ;  rules  to  appear  and  declare  in  replevin,  and  te  bring  in 
tiie  Body,  which  are  given  by  the  Jilacers  ^  ;  and  rules  for  better  bail  in 
error,  <Hr  to  certify  the  record,  which  are  given  by  the  derk  of  the  errors^. 

Common  rules  entered,  on  a  prcecipe,  with  the  clerk  of  the  rules  in  the  Entered,  on 
King^s  Bench,  are  to  plead,  in  ordinary  cases  p,  or  avow,  in  replevin  <i  /  or  ^J^J^  ^^  in 
for  judgment  on  posteas  ',  or  inquisitions*,  or  in  scire  facias^.      In  the   ^'^' 
Common  Pleas,  the  rules  so  entered,  with  the  secondaries,  are  to  declare  ",   ^ies,  in  C  P. 
(except  in  replevin,)  to  plead*,  reply  y,  rejoin,  surrejoin,  rebut,  surrebut, 
•r  join  in  demurrer ;  to  avow,  or  plead  in  bar,  in  replevin :  and  for  altor'> 
mes  and  officers  of  the  court  to  appear  and  plead  to  bills  filed  against 
them  '.     These  rules  are  not  served  on  the  opposite  party ;  but,  in  the  Service  of. 


*  Sty.  Pr.  Reg.  676.  Ed.  1707. 
»  Append.  Chap.  XLV.  §  64. 

*"  Poa,  Chap.  XXVIII.     Append.  Chap. 
XXVIIL  S  1. 

*  Potl,  Chap.  XXIX. 

*  Post,  Chap.   XXX.     Append.    Chap. 
XXX.  $  iO. 

'  Post,  Chap.  XXXII. 

>  Pott,  Chap.  XXXIII.    Append.  Chap. 
XXXIIL  §  IS. 

^  Pott,  Chap.  XLIV.    Append.  Chap. 
XLIV.  S  67. 

>  Ame,  416^  17. 
^Pott,  Chap.  XXX. 

XXX.  5  87. 

^Poat,    Chap.   XLIV. 
XLIV.  S  20.  S9.  46. 

*  Pott,  Chap.  XLIII. 

■  .^Aite^  60. 810.  416, 17.   It  should  be  re. 


Append.   Chap. 
Append.  Ch^ 


membered,  howerer,  that  the  rule  to  bring  in 
the  body,  though  given  in  the  firtt  instance 
by  the  flacer,  who  issued  the  process,  is 
afterwards  drawn  up  by  the  secondarktt  and 
served. 

**  Post,  Chap.  XLIV.  Append.  Chap. 
XLIV.  §  29.  89. 

P  Ante,  473,  &c. 

1  Ante,  418. 

'  Post,  Chap.  XXXVIIL 

•  Post,  Chap.  XXII.  XXXVIIL  Ap- 
pend.  Chap.  XXIL  §  70. 

^  Post,   Chap.   XLIII.     Append.   Chap. 
XLIII.  S  128. 
"  Ante,  468. 

*  Ante,  474. 

y  Post,  Chap.  XXVIIL 
»  Ante,  823. 

ii2 
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Side-bar  rules, 
inK.  B. 


In  C.  P. 


How  obtaiued. 


On  last  day  of 
term. 

In  vacation. 


Common  rules, 
drawn  up  on 
counsel's  signa- 
ture, by  clerk  of 
rules,  in  K.  B. 


OF   MOTIONS   AND   RULES^   &C. 

Common  Pleas^  a  demand  in  writing  must  be  made,  before  judgment  cbd 
be  signed  for  non-compliance  with  them. 

Side-bar  rules,  in  the  King's  Bench^   are  for  the  sheriff  to  return  the 
writ  ■,  or  bring  in  the  body  *> ;  for  the  marshal  to  acknowledge  the  de- 
fendant in  his  custody  *= ;  for  time,  or  further  time,  to  declare  ** ;  to  dis- 
continue the  action,   upon   payment  of  costs  * ;  to  be  present  at  taxing 
costs  ^ ;  or  for  a  scire  facias  to  revive  a  judgment  above  seven,  and  under 
ten  years  old«.     In  the  Common  Pleas,  side-bar  or  treasury  rules  arc,  m 
addition  Ui  those  enumerated  in  the  King's  Bench,  to  take  a  bill  against 
an  attorney  off  the  file ;  to  bring  money  into  court,  if  under  ^t;^  pounds^; 
to  enter  the  issue  *;  for  costs,  for  not  proceeding  to  trial  or  inquiry,  pnr- 
suant  to  notice  ^ ;  for  leave  to  enter  up  judgment  on  a  warrant  of  attorney, 
above  one  and  under  ten  years  old  ^ ;  to  return  a  writ  of  £Edse  judgment '', 
or  assign  errors  thereon  °*;  and  the  common  consent  rule  in  ejectmeni\ 
Side-bar  or  treasury  rules  may  be  had  as  a  matter  of  course^  by  applying 
for  them  at  the  office  of  the  clerk  of  the  rules  in  the  King's  Bench,  or  se- 
condaries in  the  Common  Pleas.     The  last  day  of  term  is  said  not  to  be 
a  day  for  side-bar  rules  in  the  former  court ;  but  if  the  party  was  entitled 
to  such  a  rule  before,  he  may  take  it  out  on  the  last  day  of  term,  or  in 
vacation,  dated  as  of  the  last  day  but  one.     A  rule,  however,  calling  on 
the  sheriff  to  return  a  writ,  issued  in  vacation,  though  tested  in  term  time, 
is  irregular ;  and  an  attachment  grounded  upon  it  will  be  set  aside  by  tlie 
court  on  motion  ^. 

Common  rules  drawn  up  by  the  clerk  of  the  niles  in  the  King's  Bench, 
on  producing  a  motion  paper  signed  by  counsel,  are  to  declare  peremp- 
torily, after  several  rules  for  time  to  declare  p  ;  for  the  master,  in  vacatimt 
to  compute  principal  and  interest  on  bills  of  exchange,  or  promissory 
notes  %  &c. ;  to  have  a  good  jury,  on  the  execution  of  an  inquiry  ^ ;  to 
change  the  venue  S  or  bring  it  back  on  the  common  undertaking';  to 
bring  money  into  court  * ;  to  plead  several  matters  S  or  make  several  avow- 
ries or  cc^nizances  ^ ;  for  the  defendant  to  abide  by  his  plea  '^ ;  for  a  ow- 


■  Ante,  806,  7. 

^  Ante,  809,  10. 

*"  Ante,  868,  4. 

«•  Ante,  428,  4. 

•  Post,  Chap.  XXVIII.  Append.  Chap. 
XXVIII.  §  7,  8. 

'  Post,  Chap.  XL.  Append.  Chap.  XL. 
§6,6. 

«  Post,  48S.  (m.)  Chap.  XLIII.  Append. 
Chap.  XLIIL  §  59. 

^  Post,  Chap.  XXV. 

'  Post,  Chap.  XXX.  Append.  Chap. 
XXX.  §  42. 

*  Post,  Chap,  xxxin. 

'  Post,  486,  6.  (y.)  Chap.  XXI. 


m 


Post,   Chap.  XLIV.    Append.  Chap. 
XLIV.  §  162.  165. 

"  Append.  Chap.  XLVI.  §  64,  &c. 

<>  1  Durnf.  &  East,  552. 

P  Ante,  424. 

•»  Post,  Chap.  XXII. 

^  Post,   Chap.   XXIV. 

XXIV.  §  2,  8,  4. 
*  Post,    Chap.  XXV. 

XXV.  §  1. 

t  Post,  Chap.  XXVIL  Append.  Cbs^ 
XXVIL§  IJ. 

"  Id,  §  14.  Thia  rule^  howerer,  is  vaa^ 
ceasary,  in  the  Common  Pkts.  IVH^  Chip^ 
XXVIL    -    ' 


Append.  Oaif* 
Append.  Chip> 
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dUum  on  demurrer  ■,  special  verdict  **,  or  writ  of  error  ^ ;  for  costs^  for 
not  proceeding  to  trial  or  inquiry^  pursuant  to  notice  ^ ;  for  a  special  jury  *, 
or  view  ^;  rules  by  consent,  as  to  examine  witnesses  upon  interrogatories  i^, 
to  refer  causes  to  arbitration  ^,  or  to  enlarge  the  time  for  making  an  award* ; 
to  make  a  judge's  order  ^,  or  order  of  nisi  prius  *,  a  rule  of  court ;  or  for 
a  scire  facias  to  revive  a  judgment,  above  ten  and  under  Jifleen  years  old"*. 
In  the  Common  Pleas^  common  niles  drawn  up  by  the  secondaries,  on  pro-  By  secondaries, 
dndng  a  motion  paper  signed  by  a  serjeant,  are  for  the  prothonotaries,  in  *"  ^*  ^  * 
vacation,  to  compute  principal  and  interest  on  bills  of  exchange,  or  pro- 
xnissory  notes.  Sec;  for  bringing  money  into  court,  if  it  exceed^te  pounds"; 
to  plead  several  matters,  in  certain  cases  which  will  be  mentioned  in  a  sub- 
sequent chapter  ^ ;  for  a  concilium  on  demurrer  p,  special  verdict  ^,  or  writ 
of  error ' ;  or  for  a  special  jury  *.     Of  these,  as  well  as  of  the  side-bar  or  Service  of. 
treasury  rules,  copies  should  be  duly  served. 

All  rules  moved  in  court,  are  denominated  special  rules  ;  and  they  are  Sperial  rules,  ab- 
either  absolute  in  the  first  instance  S  or  only  nisi  ^,  to  shew  cause.     These  i„gtance,  in 
rules  may  be  considered,  as  they  arise,  and  succeed  one  another,  in  the  ^  ^' 
coarse  of  the  suit.     In  the  King's  Bench,  special  rules  absolute  in  the 
first  instance,  are  for  a  certiorari,  to  remove  the  record  of  a  judgment  from 
an  inferior  court ',  or  transcript  of  a  record  from  the  courts  in  Wales,  or 
counties  palatine  *  ;  to  enter  up  judgment  in  term  time,  on  a  warrant  of 
attorney,  above  ten  and  under  twenty  years  old  y ;  for  the  copyhold  tenants 


*  Pott,  Chap.  XXXI.  Append.  Chap. 
XXXI.  $  1. 

*  Port,  Chap.  XXXVII. 

•  Jbrt,  Chap.  XLIV. 

<  Poll,  Chap.  XXXIII.  Append.  Chap. 
XXXIIL  §  12. 

•  PoMt,  Chap.  XXXIV.  Append.  Chap. 
XXXrV.  §  24. 

'Post,  Chap.  XXXV.  Append.  Chap. 
XXXV.  §  SO,  SI.  In  the  King's  Bench, 
the  rule  for  a  view  in  trespass,  is  drawn  up 
on  a  motion  paper  signed  by  counsel :  but  in 
other  actions,  it  is  moved  for  in  court ;  and 
in  some  cases  is  only  a  rule  to  shew  cause. 
In  the  Common  Pleas,  it  is  said  that  a  rule 
for  a  view  is  never  granted,  without  an  affi- 
davit, in  any  case,  except  an  action  of  waste. 
Barnes,  467.  And  for  the  form  of  the  rule, 
see  Append.  Chap.  XXXIV.  §  SS.' 

«  Post,  Chap.  XXXV.  Append.  Chap. 
XXXV.  §  12.  The  rule  for  examining 
witnesses  upon  interrogatories,  which  can 
only  be  bad  by  consent,  is  seldom  moved  for 
directly;  but  is  commonly  incident  to,  and 
ariaes  out  of  some  other  motion,  as  to  put  off 
the  trial,  or  for  judgment  as  in  case  of  a  non- 
atitt,  &C. 

^  Post,  Oiapb  XXXVL    Append.  Chap. 


XXXVI.  J  1. 

•  Post,  Chap.  XXXVI.  Append.  Chap. 
XXXVL  §  11. 

k  Port,  611. 

»  Post,  Chap.  XXXVI. 

■"  The  rule  for  this  purpose,  we  have  seen, 
is  sometimes  only  a  side-bar  or  treasury  rule, 
as  where  the  judgment  is  above  seven,  and 
under  ten  years  old.  Ante,  484.  If  it  be 
above  ten  and  yin^tr  Jifteen  years  old,  the 
rule,  as  stated  in  the  text,  is  absolute  in  the 
first  instance,  and  may  be  drawn  up  on  a 
motion  paper  signed  by  counsel ;  but  if  the 
judgment  be  ubove  Jifleen  years  old,  there 
must  be  a  rule  to  shew  cause.  Post,  Chap. 
XLIII. 

■  Post,   Chap.  XXV.      Append.   Chap. 

XXV.  §  2. 
°  Post,  Chap.  XXVII. 
P  Post,  Chap.  XXXI. 
«»  Post,  Chap.  XXXVII. 
'  Post,  Chap.  XLIV. 

•  Post,  Chap.  XXXIV. 

t  Append.  Chap.  XIX.  §  12. 
»  Id.  §  IS,  14. 

'  JrUe,  401,  2,  S.  405, 6,  7.   Post,  Chap. 
XLIV.  Append.  Chap.  XVL  §  1 1. 
y  Post,  Chap.  XXI.  In  the  King's  Bench 


In  C.  P. 


In  both  courts. 
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of  a  manor  to  inspect  and  take  copies  ai  odurt  rolls* ;  for  a 
to  examine  witnesses  in  India,  on  statute  13  Geo.  III.  c.  63.  §  44  ^.  or  £v 
the  allowance  of  a  writ  of  error  coram  nobis  ^.  In  the  Comip<m  Pleit, 
they  are  for  leave  to  enter  up  judgment  on  a  warrant  of  attorney,  abore 
ten  and  under  twenty  years  old  *^ ;  to  have  a  good  jury,  on  the  execation  of 
an  inquiry^;  for  judgment  for  the  plaintiff,  on  nul  tiel  record^ ;  hi  t 
view  K ;  to  make  a  judge's  order  \  or  order  of  nisi  prius^,  a  role  of  court; 
or  for  a  scire  facias  on  a  judgment,  above  ten  and  under  twent^f  years  <^^: 
and,  in  both  courts,  to  increase  issues  on  writs  of  distringas,  against  per- 
sons having  privil^e  of  parliament ' ;  f<Nr  a  distringas,  on  the  statute  7  & 
8  Geo.  IV.  c.  71-  §  ^*  where  the  defendant  cannot  be  personally  serred 
with  a  summons  or  attachment,  hj  original^  ;  for  the  allowance  of  bail*; 
for  leave  to  compound  penal  actions®;  for  judgment  on  demurer^,  m 
writ  of  error  4 ;  that  the  verdict  be  entered  for,  or  postea  deHrered  to  the 
prevailing  party,  on  a  special  verdict  %  or  special  case  ' ;  or  for  a  suggestion 
on  the  Welch  judicature  act,  to  entitle  the  defendant  to  a  judgment  o£ 
nonsuit  * :  And,  after  a  rule  ai  reference  to  the  master  or  prothoaotarici, 
When  drawn  up  either  party  may  move  for  their  report  thereon.  In  some  of  the  preoediii^ 
Tn  ia^L'iu    ^''  «wes,  the  rule  may  be  drawn  up  on  a  judge's  order  in  vacatiom,  on  p»- 

ducing  a  motion  paper  signed  by  a  counsel  or  serjeant ;  as  for  the  nisstfr 
or  prothonotaries  to  compute  principal  and  interest  on  bills  of  exchange, 
or  promissory  notes  S  &c. ;  to  bring  money  into  court,  change  the  vemt, 
or  plead  several  matters ;  for  a  special  jury,  or  view ;  to  have  a  good  jnzji 
on  the  execution  of  an  inquiry ;  or  to  make  a  submission  to  arbitiatioii  t 
rule  of  court ". 


the  rule  is  absolute  in  the  first  instance^  un- 
less the  warrant  of  attorney  be  above  twenty 
years  old,  and  then  it  is  a  rule  nisL  I  Chit. 
Rep.  618.  in  uotU,  2  Bam.  &  Cres.  555. 
4  Dowl.  &  liyL  5.  S.  C.  In  the  Common 
Pleas,  if  the  warrant  of  attorney  be  above  a 
year  old,  leave  to  enter  judgment  may  be 
given  by  a  side'bar  or  treasury  rule ;  anlet 
484.  but  if  the  warrant  be  above  ten  years 
old,  the  court  must  be  moved  for  leave  to 
enter  judgment  If  the  warrant  be  under 
twenty  years  old,  tlie  rule  in  that  court  is 
absolute  in  the  first  instance ;  but  if  it  be 
above  twetUy  years  oiil,  it  is  a  rule  to  shew 
cause.  Barnes,  47.  Cas.  Pr.  C.  P.  146.  and 
see  Append.  Chap.  XLIII.  §  60. 

•  Post,  Chap.  XXIII.  If  the  rule  be 
moved  for  on  behalf  of  a  copyhold  tenant,  it 
is  absolute  in  the  first  instance,  in  the  King*s 
Bench;  S  Durnf.  &  East,  141.  but  other- 
wise  it  is  a  rule  nisL  7  Dumfl  &  East,  746. 
In  the  Common  Fleas,  it  it  always  a  rule  to 
•hew  cauae.    2  Blac.  Rep.  1061. 

*  P^  Chap.  XXXV.  Append.  Chap. 
XXXV.  S  «6. 


'  Past,  Chap.  XLIV.  Append.  CW 
XUV.  §  22. 

*  Post,  Chap.  XXI. 

•  Post,  Chap.  XXII. 

f  Post,  Chap.  XXXII.  Append.  Cbf 
XXXII.  §  IS,  14. 

«  Jnte,  485.  (/.) 

»»  Post,  51 1. 

'  Post,  Chap.  XXXVI. 

k  Post,  Chap.  XLIII.  Appead.  Cki^ 
XLIII.  §  60. 

^  jfnte,  110,  11.  119. 

"  jfnte,  llS,&c 

"  jfnte,  276.  The  nuUion  u  to  jaatil>  Iwl; 
but  the  nde  is  for  the  allowance  of  it 

*»  Post,  Chap.  XXI. 

'  PoU,  Chap.  XXXI. 

•»  Post,  Chap.  XLIV. 

'  Post,  Chap.  XXXVIL 

'  Post,  Chap.  XL.  6  DurnC  & Em«,H1. 

*Jnie,iBU 

"  5  Btni.  &  Aid.  S17«    And  «•  sfeik.  I 

Geo.  TV.  c.  106.  §  8.  for  gnnlii 
tooa/scm,  in  the  courts  of  Gtsit 
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Special  rules  nisi,  or  to  shew  cause^  are  moved  for^  in  both  courts,  on  To  shew  cauKb 
behalf  of  the  plaintiff  or  defendant.  On  behalf  of  the  plaintiff,  they  are,  pJl^^J^l^f^*]^  3. 
in  the  King's  Bench,  to  discharge  the  rule  for  a  special  jury  *;  or  for  a 
scire  facias,  to  revive  a  judgment  above  Jfteen  years  old  *> :  In  the  Com-  In  C  P. 
mon  Pleas,  for  a  scire  facias  to  revive  a  judgment,  above  twenty  years 
old  ^ ;  and,  in  both  courts,  for  the  sale  of  issues,  on  a  writ  of  distringas  ^  ;  in  both  courts. 
to  amend  the  writ  ^  or  return ;  that  the  money  deposited  with  the  sheriiF, 
and  paid  into  court,  under  statute  43  Geo.  III.  c.  46.  §  2.  may  be  paid 
over  to  the  plaintiff ';  to  set  aside  a  judgment  of  nonpros,  for  irregularity  < ; 
for  leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above  twenty 
years  old  ^ ;  to  refer  it  to  the  master  or  prothonotaries,  in  term  time,  to 
compute  principal  and  interest  on  bills  of  exchange,  or  promissory  notes  ^ 
&C. ;  for  the  execution  of  a  writ  of  inquiry  before  the  chief  justice  ^,  or 
g  judge  at  nisi  prius^  ;  for  the  defendant  to  produce  a  deed  in  his  pos- 
session, and  give  a  copy  thereof  to  the  plaintiff,  when  entitled  to  inspect 
it,  in  order  that  he  may  declare  thereon ' ;  or  to  produce  the  same  before 
the  Commissioners  of  the  Stamp  office,  to  be  stamped  ™,  or  to  the  plaintiff's 
attorney,  in  order  that  he  may  ascertain  the  names  of  the  witnesses,  so  as 
to  subpoena  them  ° ;  to  discharge  the  rule  for  changing  the  venue,  for  ir« 
xegularity  ° ;  for  a  trial  at  bar  p,  or  in  an  adjoining  county  ^ ;  to  set  aside 
a  nonsuit,  verdict,  or  inquisition,  and  have  a  new  trial ',  or  inquiry  * ;  to 
^nter  judgment  for  the  plaintiff,  non  obstante  veredicto  ^ ;  that  the  plain- 
tiff  may  be  allowed  his  costs  of  suit,  in  an  action  on  a  judgment "  ;  to  en- 
ter up  judgment,  and  take  out  execution,  after  verdict  against  one  of  se- 
veral defendants,  where  the  rest  have  agreed  to  be  bound  by  it  * ;  or  tQ 
take  out  execution,  pending  a  writ  of  error  7. 

On  behalf  of  the  defendant,  rules  to  shew  cause  are,  in  the  King's  On  behalf  of  de- 
Bench,  to  consolidate  actions  * ;  in  the  Common  Pleas,  to  declare  peremp^   i*°  c!*p""  ^  ^ 


WakSf  for  a  particular  of  the  plaintiff's  de- 
mand, and  defendant's  set  off)  &c. 
••Po5/,  Chap.  XXXIV. 

*  jlTUe,  485.  {in.) 

'  Post,  Chap.  XLII. 
^AnU,  111. 

*  Ante,  130.  161. 
^  AnU,  228,  9. 

«  Ante,  400. 

«»  Ante,  485,  6.  Cy.)  Pud,  Chap.  XXL 

*  Pofl,  Chap.  XXII.  Append.  Chap. 
XXII.  §  32. 

k  Post,   Chap.    XXII.     Append.    Cliap. 

XXII.  5  55. 

1  2  Chit.  Rep.  229.  231.  i  TaunL  386. 
fod  aee  i  Ttunt,  666.  1  Moore,  465.  8 
Taunt  131.  2  Moore,  513.  (o).  S.  a  8 
]ifoore,  671.  I  Brod.  &  Bing.  318.  S.  C. 
but  tee  6  Taunt  283.  Id.  302.  1  Mtnh. 
610.  S.  C.    8  Taunt.  131.    2  Moore,  513, 


&c. 

"^  Cooke  V.  Stocks,  M.  36  Geo.  III.  K.  B. 
4  Taunt.  157.  5  Moore,  71.  and  sec  1  Bing. 
IGl.  ^Bing.  292. 

°  2  Chit.  Rep.  230.  and  sec  2  Campb. 
95.  M. 

°  Post,  Chap.  XXIV. 

P  Post,  Chap.  XXXIII.  Append.  Chap. 
XXXIII.  §  1. 

•»  Post,  Chap.  XXXIII. 

'  Post,  Chap,  XXXVIII.  Append.  Chap. 
XXXVIII.  §  1. 

'  Post,  Chap.  XXII. 

»  Post,  Chap.  XXXVIII. 

"  Post,  Chap.  XL.  and  sec  sUt  43  Geo. 
IIL  c  46.  §  4. 

*  Post,  Chap.  XLL 

y  Post,  Chap.  XLIV. 

•  Post,  Chap.  XXIV.  Append.  Chap. 
XXIV.  S  8. 
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tor  ill/  */  to  change  the  venue  ^ ;  to  plead  several  matters,  except  in  certain 

cases  ^ ;  or  for  the  copyhold  tenants  of  a  manor  to  inspect  and  take  copies 

In  both  rourts.     of  court  rolls  ^ ;  and^  in  both  courts^  they  are  to  reverse  an  outlawry  *; 

to  quash  the  writ ' ;  to  set  aside  proceedings  for  irr^olarity  in  the  pn>- 
cess  ff,  or  notice  to  appear  ^,  or  in  the  delivery^  filing,  or  notice  of  dedant- 
tion  ^,  or  notice  of  trial  or  inquiry ' ;  and,  if  the  defendant  be  in  costody, 
to  discharge  him  on  filing  common  bail,  or  entering  a  common  appearanee; 
or,  if  he  has  given  bail  to  the  sheriflp,  that  the  bail  bond  may  be  ddivered 
up  to  be  cancelled ' ;  that  the  money  deposited  with  the  sheriff,  and  paid 
into  court,  under  the  statute  43  Geo.  III.  c.  46.  §  '2.  may  be  repaid  to  the 
defendant,  or  his  bail,  on  putting  in  and  perfecting  bail  to  the  action  ^ ; 
to  set  aside  proceedings  on  the  bail  bond  ^  or  against  the  sheriff,  for  ir- 
regularity ™,  or  to  stay  them  upon  terms";  for  time  to  plead,  under  spe- 
cial circumstances  ° ;  to  stay  proceedings,  where  the  debt  sued  for  appeon 
to  be  under  forty  shillings  p,  or  the  action  is  brought  or  conducted  on  bad 
or  defective  grounds  p,  contrary  to  good  faith  p,  or  without  proper  audio- 
rity  P ;  or  that  they  may  be  stayed,  pending  a  writ  of  error  p,  until  secu- 
rity be  given  for  payment  of  costs  p,  or  the  costs  are  paid  of  a  former  te- 
tion  for  the  same  cause  p  ;  to  set  aside  an  interlocutory  judgment,  for  ir- 
regularity *> ;  or,  if  regular,  on  an  affidavit  of  merits^;  to  strike  out  su- 
perfluous or  imnecessary  counts ' ;  to  withdraw  the  general  issue,  and 
plead  it  de  novo,  with  a  notice  of  set  off',  or  upon  bringing  money  into 
court*;  to  add  or  withdraw  special  pleas ^;  to  amend  the  pleadii^*; 
for  judgment  as  in  case  of  a  nonsuit  ^ ;  to  put  off  a  trial,  fur  the  absence 
of  a  material  witness  f,  or  consent  to  his  being  examined  on  interro- 
gatories',  or,  in  the  Common  Pleas,  to  a  commission  for  that  purpose*; 
to  set  aside  a  verdict  or  inquisition,  and  that  there  may  be  a  new  trialt  or 

*  Ante,  424.  *»  Ante,  469,  70. 

*  Post,   Chap.  XXIV.  Append.    Chap.  ^  Post,  Chap.  XX. 
XXIV.  §  6.                                                         «  Poit,  Chap.  XXIL 

*  Post,  Chap.  XXVII.  Append.  Chap.  '  Post,  Chap.  XXIV. 

XXVII.  §  12.  '  Post,  Chap.  XXVIL    In  these  and  the 

'  AfUe,  486.  (a.)  two  following  cases,  though  an  appGcatko 

*    *  Ante,  138,  &c.  may,  under  special  drcumstancei^  be  made 

'  Ante,  161.  167.  to  the  court,  yet  it  is  more  usual  to  proceed 

'  Antey  160,  61.  Post,  Chap.  XX.  by  summons  and  order,  before  a  judge. 

*  Anie,  167.  »  Post,  Chap.  XXVIL 

1  Post,  Chap.  XX.  «  Post,   Chap.  XXIX.    Append.  Chap. 

k  Ante,  227,  8.  XXIX.  §  II.  12. 

i^nte,  801,  2.  '  PM,  Chap.  XXXIIL    Append.  Ch^ 

Ante,  316,  17.  XXXIII.  §  18. 

Id,  ibid.    And  note,  one  motion  may  be  ^  Post,  Chap.  XXXIIL 

made  in  the  ori^nal  action,  to  stay  all  the  *  Ante,  485.  {g.)    Patt^  Chap,  XXXV. 

proceedings  on  the  bail  bond  given  in  that  Append.  Chap.  XXXV.  §  12, 18. 

action  ;  and  one  rule  in  such  case  seems  to  *  Post,  Chap.  XXXV.    Append.  Otfk 

be  sufficient  iVidbbi  y.  Profit,  Same  v.  Toy-  XXXV.  §  16. 

i^f  and  Same  v.  BiHey,  H.  37  Geo.  III.  f  Port,  aap.  XXXVIU.  Append.  CHh 

K.  B.    8  Bos.  &  Pul.  118.  a  P.  and  see  XXXVIII.  5  2,  8. 
ante,  30i. 
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mquiry>  or  (after  a  point  reserved^)  that  a  nonsuit  may  be  entered  * ;  in 
arrest  of  judgment  ^ ;  for  the  plaintiff  to  bring  the  postea  into  court,  and 
file  the  plea  roll,  so  that  the  defendant  may  enter  a  suggestion,  to  entitle 
him  to  costs,  on  the  court  of  conscience  acts  ^ ;  for  a  suggestion,  after  non- 
suit or  verdict,  to  entitle  him  to  double  or  treble  costs  ^,  &c. ;  that  he  may 
be  allowed  his  costs  of  suit,  where  the  plaintiff  does  not  recover  the  sum  for 
which  he  was  arrested,  and  had  not  any  reasonable  cause  for  arresting  him 
to  that  amount  *;  for  the  discharge  of  an  insolvent  debtor,  under  the  statute 
48  G^  III.  c  123  ' ;  or  to  set  aside  an  execution  for  irr^ularity,  and  dis- 
charge the  defendant  out  of  custody,  or  restore  to  him  the  money  levied  <• 

The  defendant  also,  as  well  as  the  plaintiff,  may  move  for  leave  to  in-  Fbrdtberptr^. 
spect  and  take  copies  of  books,  &c  or  have  them  produced  at  the  trial  ^  ; 
for  a  trial  at  bar  ^  or  in  an  adjoining  county  ^ ;  to  set  aside  an  award  \  or 
judge's  order  "^ ;  for  a  repleader  ^,  or  venire  facias  de  novo  ^  ;  for  the  mas- 
ter or  prothonotaries  to  review  their  taxation  ® ;  or  to  enter  up  judgment, 
nunc  pro  tunc  p. 

There  are  some  motions  and  rules  peculiar  to  the  action  of  efectmeni;  Motiou  tod 
such  as,  on  behalf  of  the  lessor  of  the  plaintiff  before  appearance,  for  judg-  SSlJSu"  ** 
ment -against  the  casual  ejector  4,  in  ordinary  cases ;  or,  in  the  King's  Bench, 
against  the  real  ejector,  on  a  vacant  possession ;  or,  when  the  tenant  cannot 
be  met  with,  that  service  of  the  declaration  on  a  relation  or  servant,  may 
be  deemed  good  service ' ;  or,  when  a  landlord  proceeds  on  the  statute  1  GFeo. 
I V.  c  87-  that  the  tenant  may  give  such  undertaking,  and  enter  into  such 
recognizance,  as  are  required  by  that  statute  ■ :  after  appearance,  and  be- 
-fore  trial,  they  are  to  set  aside  a  release  by  the  nominal  plaintiff,  or  his 
lessor,  or  a  retraxit  and  cognovit  by  the  tenant ;  or  for  a  trial  at  bar :  and, 
after  trial,  for  leave  to  take  out  execution  against  the  casual  ejector,  when 
the  landlord  has  been  made  defendant,  and  fiEuled  at  the  trial ;  for  an  at- 
tachment against  the  defendant,  in  the  King's  Bench  and  Common  Pleas  ^ 
or  subpoena  in  the  Exchequer  ",  for  non-payment  of  costs  on  the  consent 
rule,  after  a  nonsuit,  for  not  confessing  lease  entry  and  ouster ;  or  for  an 
attachment,  for  opposing  the  execution  of  the  writ  of  possession,  &c.  On 
behalf  of  the  tenant,  &c  before  appearance,  they  are  to  set  aside  a  judg- 
ment against  the  casual  ejector  for  irregularity,  or,  when  regular,  upon  an 

*  Post,  Chap.  XXXVIII.  Append.  Chtp.  ^  pogt^  Chi^  XXXIIL 
XXXVIIL  §  2,  8.                                             >  Pott,  Chap.  XXXVL 

»  Pott,  Chap.  XXXVIII.  Append.  Chap.  "  But,  511. 

XXXVIIL  §  4,  fi.  "Pott,  Chap.  XXXVIIL 

*  Pott,  Chap.  XL.     Append.  Chap.  XL.  »  Pott,  Chap.  XXXIX. 
$  8,  8.  and  see  8  East,  28.  '  Pbtt,  Chap.  XL. 

*  Prichard  v.  Peacock,  E.  85  Gno,  III.  ^  Append.  Chap.  XLVL  $  42,  8»  4. 
KB.              *  '  /(i  §  88. 9. 

*  SUt  48  Geo.  IIL  c  46.  §  8.  ' /d  §  50.  52. 

'  Jlnu,  886,  &c  7  Taunt  87.  467.  ^  Append.  Chap.  XL.  $  9,  10.    Chap, 

«  PtiU,  Chap.  XLL  XLVL  §  126. 

•    ^  PM,  Chq>.  XXIIL  "  Append.    Chap.  XL^  §   18.      Chapw 

>  Pott,  Chap.  XXXIIL    Append.  Chap.  XLVL  $  127, 8. 
XXXULSL 
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affidavit  of  merits,  and  payment  of  costs ;  the  common  consent  mle  * ;  for 
the  landlord  to  be  admitted  to  defend,  with  or  without  the  tenant,^ ;  or  ^ 
a  tenant  in  common,  joint  tenant,  or  coparcener,  to  confess  lease,  and  entrj^ 
and  also  ouster  of  the  nominal  plaintiff,  in  case  an  actual  ouster  of  the  plain- 
tiff's  lessor,  bj  the  defendant,  shall  be  proved  at  the  trial,  but  not  other* 
wise  ^ :  (^er  appearance^  and  before  trial,  they  are  to  consolidate  eject- 
ments ;  to  stay  proceedings  against  the  defendant,  until  security  be  given 
for  the  payment  of  costs;  or  until  the  costs  are  paid  of  a  former  eject- 
ment^ ;  to  stay  execution,  pending  error;  or  to  stay  proceedings,  on  payment 
of  rent,  &c.  on  statute  4  Greo.  II.  c.  28.® ;  or  on  payment  of  mortgage  money, 
&c.  on  statute  7  ^^*  II.  c.  20.  §  1.':  and,  (ifler  trial,  for  an  attachment 
against  the  le9Sor  of  the  plaintiff,  in  the  King's  Bench  or  Ckunmon  Pksst, 
or  subpoma  in  the  Exchequer  \  for  non-payment  of  costs  on  the  consent 
^rule,  where  the  plaintiff  is  nonsuited  upon  the  merits,  or  there  is  a  verdict 
for  the  defendant ;  or  for  restoring  the  possession  of  premises,  improperlj 
delivered  to  the  lessor  of  the  plaintiff,  under  the  writ  of  possession,  &c. 
These  motions  and  rules  will  be  treated  of,  in  the  order  in  which  they  occnr, 
in  the  last  chapter  of  the  present  work. 

There  are  other  motions  and  rules,  not  necessarily  connected  with  any 
suit ;  such  as  to  set  aside  an  annuity,  and  deliver  up  the  securities  to  be 
cancelled,  &c. ;  to  strike  an  attorney  off  the  roll,  for  misconduct  ^  or,  at  hii 
own  instance,  when  there  is  no  complaint  against  him  ^  ;  to  re-admit  u 
attorney,  who  has  n^lected  to  take  out  his  certificate  for  more  than  a  yetr, 
on  payment  of  the  arrears  of  stamp  duty  ^,  && ;  or  to  make  a  submissioa 
to  arbitration,  by  bond  or  agreement,  a  rule  of  court  °^.  The  rule  for  strik- 
ing an  attorney  off  the  roll  at  his  own  instance,  or  for  making  a  submissioA 
to  arbitration  a  rule  of  court,  is  drawn  up  on  the  signature  of  counsel,  in 
the  King's  Bench ;  but,  in  the  Common  Pleas,  it  is  moved  for  in  cooit, 
and  absolute  in  the  first  instance  ^ :  In  the  other  cases,  the  rule  is  only  ts 
shew  cause. 

Rules,  it  has  been  said,  are  not  records;  but  only  remembrances,  not 
entered  on  the  rolls  of  the  court  °.  A  rule  or  order  drawn  up  by  an  officer 
of  a  court  of  justice,  and  purporting  to  be  the  rule  or  order  of  the  court,  il 
^so  considered,  until  amended  or  set  aside  p.  And  if  a  rule  of  cooirt  be  pro- 
duced under  the  hand  of  the  proper  officer,  there  is  no  need  to  prove  it  to 
be  a  true  copy,  because  it  is  as  an  original  ^.  But  the  allegations  in  a  mle 
of  court,  do  not  prove  the  facts  alleged  '* 


»  Append,  Chap.  XLVI.  5  64>  &c. 
»>  Id,  §  76,  &c. 
'  Id.  $  72. 
«»/«/.§  91. 

•  Id.  §  86,  6. 
f/rf.S87. 

■  Append.  Chap.  XL.  §  9,  10. 

*  Append.  Chap.  XLVL  §  127,  8. 
*  » Anie,S9. 

^  Id.  ibid. 


»  jitUe^  78, 9,  8a 

"  Poit,  Chap.  XXXVI. 

"  Append.  Chap.  XXXVI.  §  19. 

°  1  Wils.  40.  2  Barn.  &  Aid.  61. 

^  6  Moore»  501.  S  Brod.  &  Bisg.  ISS. 
S.  C.  but  see  2  Barn.  &  Cres.  46.  S  ThA 
&  RyL  237.  S.  C.  in  Error. 

"1  1  Ld.  Raym.  746.  tnd  see  1  Guqfk 
102. 

'  6  Taunt.  19. 
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A  motion  is  somedmeB  preceded  by  a  notice^;  and  is  in  general  accom-  Notice  of  mo- 
panied  with  an  affidavit,  or  qffidavUs,  of  the  fiscts  necessary  to  support  it^  *'°°* 
In  tlie  King's  Bench>  notice  of  motion  is  necessary  in  the  case  of  an  inform-  I»  K.  B. 
ation«  or  to  quash  a  conviction  ^    And  in  other  cases^  though  seldom 
necessary^  it  is  frequently  given,  in  order  that  the  rule  nisi  may  operate  as 
a  stay  of  proceedings ;  or  to  save  time  and  expense^  by  affording  the  ad« 
verse  party  an  opportunity  of  shewing  cause  in  the  first  instance,  or  by 
inducing  the  court  to  disallow  the  costs  of  proceedings  had  after  notice, 
and  before  the  motion.  The  statute  14  Greo.  II.  a  17*  §  1*  requires  notice  of 
motion  for  judgment  as  in  case  of  a  nonsuit ;  but,  in  the  King's  Bench, 
the  rule  to  shew  cause  is  considered  a  suiBcient  notice  of  itself^;  thou^  In  CP. 
it  is  otherwise  in  the  Common  Pleas  ® :  And,  in  the  latter  court,  a  rule 
nisi  is  no  stay  of  proceedings,  unless  notice  of  motion  be  given,  and  an  affi- 
davit thereof  filed,  except  in  the  case  of  rules  for  new  trials,  or  in  arrest  of 
judgment.     In  the  Exchequer,  when  a  party  gives  notice  of  an  intended  In  Bxcfae({ucr. 
motion,  and  no  one  appears  on  the  appointed  day  to  make  it,  the  court  will 
not  give  the  other  party,  who  has  attended  for  the  purpose  of  opposing  it, 
the  costs  of  his  attendance,  if  one  notice  only  has  been  given  ^     Such  at- 
tendances,  however,  have  been  taken  into  consideration,  when  motions,  of 
whidi  several  notices  had  been  given,  have  been  at  length  brought  on;  and 
the  court  have,  in  certain  cases,  after  the  motions  have  been  disposed  of, 
exercised  a  discretionary  power,  in  giving  directions  respecting  the  costs  ^. 

Affidavits  are  in  general  sworn  in  court,  or  before  a  judge  or  baron  of  Affidavits,  be- 
the  court,  where  the  action  is  brought;  or  before  a  commissioner  autho-    °'"'  ommide, 
rized  to  take  affidavits,  by  virtue  of  the  statute  29  Car.  II.  c.  5.s ;  or,  if 
made  for  the  purpose  of  holding  the  defendant  to  special  bail,  they  may 
be  sworn  before  the  officer  who  issues  the  process,  or  his  deputy  ^ ;  or,  to 
prove  the  service  of  common  process,  before  the  clerk  of  the  common  bails, 
or  filacer,  by  the  statute  12  Geo.  I.  c.  29.^    And,  by  a  late  rule  of  thte  Commiuion  for 
court  of  King's  Bench  ^,  it  is  ordered,  that  "  no  commission  for  taking  affi-        ***  *° 
davits  in  that  court  shall  be  issued  to  any  person  practising  as  a  convey- 
ancer, unless  such  person  be  also  an  attorney  or  solicitor  of  one  of  the 
courts  at  Westminster ;  and  that  no  such  commission  shall  issue,  without 
an  affidavit,  made  by  the  person  intended  to  be  named  therein,  that  he  is 
not,  and  doth  not  intend  to  become  a  practising  conveyancer,  or  that  he  is 
an  attorney  or  solicitor,  duly  enrolled  in  one  of  the  said  courts,  and  hath 
taken  out  his  certificate  for  the  current  year" :  Which  rule  was  extended.   In  Great  Sea- 
by  a  subsequent  one  *,  to  attomies  and  solicitors  duly  enrolled  and  prac-  "«  pJatiner*"" 

•  Append.  Chap.  XIX.  §  1,  Ac.  X.  §  1. 

b  /rf.  5  6.  » Append.  Chap.  XII.  5  4.                     ' 

^  Rexr.  Johnson,  M.  22  Geo.  III.  K.  B.  ^  r.  h.  8  &  4  Geo.  IV.  K.  B.    1  Barn. 

•  Loffi,  265.  &  Cres.  286.  2  DowL  &  RyL  4S6. 

•  lH.Blac.627.  Append. Chap.  XXXIIL  >  R.  R  4  Geo.  IV.  K  B.     1  Bam.  k 
$  16.  and  tee  2  Taunt.  48.  Crei.  656.   2  Dowli  &  RyL  870.  And  le^ 

'  9  Price,  14.  «tat  5  Geo.  IV.  c.  106.  §9.  authorizing  the 

«  For  the  form  of  the  jura*  in  theie  caaet,  judges  of  the  courU  of  Great  Setwona  in 

aee  Append.  Chap.  XIX.  §  6,  &c.  fFala,  to  itsue  conrnriialoni,  directed  to  per- 

^  JntCt  154. 164, 5.  179.  Append.  Chap,  tons  resident  out  of  their  jurisdiction,  fAr  taW 
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tising  in  any  of  the  oonrts  of  great  sessions  in  IVales,  or  in  either  of  the 
ooonties  palatine  of  Chester,  Lancaster,  or  Durham. 

Affidavits  may  be  considered  with  reference  to  their  title^  contents,  ju- 
rat,  stamp,  and  filing,  &c. :  The  title  also  may  be  considered,  as  it  respects 
.  the  court,  or  the  names  ef  the  parties.  All  affidavits  should  regularly  be 
entitled  in  the  court  where  they  are  made,  or  intended  to  be  used ;  and  in 
the  King's  Bench,  we  have  seen  *,  if  they  be  not  so  entitled,  but  only  sub- 
scribed with  the  words,  "  By  the  Court"  at  the  bottom  of  the  jurat,  they 
are  not  sufficient  to  entitle  the  party  to  read  them ;  nor  can  they  be  resA, 
if  sworn  before  a  commissioner,  without  stating  him  to  be  a  commissioiier 
of  this  court,  unless  they  are  so  entitled  ^.  And,  in  the  Common  Pleas,  a 
rule  nisi  was  discharged,  because  the  affidavit  on  which  it  was  obtained, 
was  not  entitled  in  any  court,  although  it  appeared  from  the  Jurat,  that  it 
was  sworn  before  one  of  the  judges  of  this  court  ^.  But  affidavits  swam 
before  a  judge  of  the  court  of  King's  Bench,  though  not  entitled  therciii, 
may  it  seems  be  read  ^ :  And,  in  the  Common  Pleas,  an  affidavit  entitled 
'^  In  the  Common  Place,"  has  been  deemed  sufficient  *. 

When  a  cause  is  depending  in  either  court,  the  affidavits  should  r^- 
larly  be  entitled  with  the  christian  and  surnames  of  all  the  parties',  and 
the  character  in  which  they  sue,  or  are  sued  fS;  which  must  also  be  inserted 
in  the  title  of  affidavits,  produced  to  shew  cause  against  any  rule  ^ :  And 
an  ambiguity  in  the  title,  such  as  styling  the  plaintiff  "  ass^ee/'  withoot 
saying  of  whom,  or  giving  any  further  explanation,  is  &tal  K  But  where 
common  process  is  sued  out  against  A.  and  several  other  defendants,  in  the 
Common  Pleas,  if  the  latter  be  not  brought  into  court,  the  affidavit  to  set 
aside  the  proceedings  may  be  entitled  in  a  cause  between  the  plaintiff  and 
A.  only^ :  And  in  an  action  not  bailable,  against  two,  one  defendant  may, 
before  declaration,  well  entitle  his  affidavits  in  a  cause  of  A.  against  B. 
who  is  sued  with  C>.  When  no  cause  is  depending,  as  in  the  case  of 
affidavits  to  hold  to  bail,  it  is  a  rule  in  the  King's  Bench,  that  such  affida^ 
vits  be  not  entitled  in  any  cause,  nor  read  if  filed  ™ :  And  in  the  Commoo 
Pleas,  we  have  seen  °,  if  an  affidavit  to  hold  to  bail  be  entitled  in  a  cause, 
it  is  bad;  and  the  defendant  may  be  discharged,  on  entering  a  oommco 

ing  answers,  examinations,  and  affidavits,  &c.;      45i.  661.  8  Taunt.  647.   2  Moore^  TtS.  & 


and  »d.§  28.  by  which  commissioners  for  taking 
aflidavits  in  the  King's  Bench,  Common 
Fleas,  and  Exchequer,  or  a  master  extraor- 
dinaiy  in  Chancery,  are  authorized  to  take 
them,  of  and  concerning  any  matter  arising 
within  the  jurisdiction  of  the  said  courts  of 
Great  Sessions. 

*  uinte,  180, 81.  Append.  Chap.  XII.  §  4. 
^  18  East,  189.  but  see  7  Dumf.  &  East, 

451. 

*  1  Bos.  &  PuL  271. 
"*  IS  East,  189. 

*  4  Bing.  101. 

.    '  2  Salk.  461.  2  Dumfl  &  East,  644.   R. 
M.d6  Geo.  IIL  K.  B.    7  Dtirni:  &  East, 


a  1  Chit.  Rep.  727,  8.  8  DowL  &  Rji 
42S.  and  see  1  Smith  R.  457.  2  Smith  R. 
894.  1  Bos.  &  PuL  36.  227.  8  Pricey  199. 
but  see  5  Taunt  SSS.  I  Marsh.  70.  S.  C 

«  8  Taunt.  877. 

^  7  Dumf.  &  East,  661.  I  Chit.  Rep^ 
727,  8. 

*  8  Taunt  877.  1  Chit  Repi.  728.  m  mtis, 

^  6  Taunt  5.  1  Marsh.  408.  S.  C.  and 
see  6  Taunt  286.  but  see  1  Chit  Rep.  727, 
8.  (a),  semb.  conirtu 

1  6  Taunt  286. 

"»  R.  T.  87  Geo.  lU.  K.  B.  7Dun£& 
East,  454.  Anie,  180. 
'  Ante  180. 


OF  MOTIONS  AND  RULES/ &C.  498 

Uppearanoe.  The  affidavits  on  a  motion  for  leave  to  iilc  a  criminial  inform* 
ation^  in  the  King's  Bench,  ought  not  to  be  entitled ;  and  if  they  are^ 
cannot  be  read:  The  affidavits  produced  on  shewing  cause  maj*,  or  may 
not  ^,  be  entitled :  but  all  affidavits  made  after  the  rule  is  absolute,  must 
be  entitled '.  So,  where  a  submission  to  an  award  is  made  a  rule  of  court 
under  the  statute,  there  being  no  action,  the  affidavits  on  which  to  apply 
for  an  attachment,  for  disobeying  the  award,  need  not  be  entitled  in  any 
cause ;  but  the  affidavits  in  answer  must  ^.  In  entering  up  judgment  on 
an  old  warrant  of  attorney,  the  affidavit  may  be  properly  entitled  in  a 
cause  ® :  And,  in  moving  to  stay  proceedings  on  a  bail  bond,  the  affidavit 
on  which  the  motion  is  made,  is  to  be  entitled  in  the  original  action,  and 
not  in  the  actions  against  the  bail '.  Motions  and  affidavits  for  attach* 
ments  in  civil  suits  are,  we  have  seen  c^,  in  the  King's  Bench,  proceedings 
on  the  plea  side  of  the  court,  until  the  attachments  are  granted^  and  are  to 
be  entitled  with  the  names  of  the  parties  ^ ;  but  as  soon  as  the  attachments 
are  granted,  the  proceedings  are  on  the  crown  side,  and  from  that  time  the 
king  is  to  be  named  as  the  prosecutor :  And  motions  and  affidavits  for  at- 
tachments are  entitled  in  like  manner,  in  the  Common  Pleas  ^  and  Ex- 
chequer. On  moving  for  a  rule  nisi  for  a  certiorari,  it  is,  we  have  seen  ^, 
irr^ular  to  entitle  the  affidavits  in  any  cause ;  and  if  they  are  entitled, 
they  cannot  be  read  K 

In  pcHut  of  form,  affidavits  begin  with  stating  the  names,  and  places  of  Form  ol. 
abode,  of  the  persons  by  whom  they  are  made:  And,  in  the  Eling's  Bench, 
it  is  a  rule  °^,  that  "  the  addition  of  every  person  making  the  affidavit, 
should  be  inserted  therein ; "  but  there  is  no  such  rule  in  the  Common 
Pleas :  and,  in  the  latter  court,  it  is  not  necessary  that  an  affidavit,  made 
by  the  defendant  in  the  cause,  stating  his  name  and  place  of  abode,  and 
styling  him  defendant,  should  also  contain  the  addition  of  his  degree  °.  The 
affidavits  should  contain  a  full  statement  of  the  circumstances  necessary  to 
support  the  application  ^ ;  and  the  rather,  as  it  is  a  rule  not  to  receive  Supplementary, 
supplementary  affidavits,  on  shewing  cause,  without  leave  of  the  court  p  : 
But  there  is  said  to  be  a  diversity  between  affidavits  which  contain  new 
matter,  and  such  as  tend  only  to  confirm  what  was  all^^  and  sworn  when 
the  rule  was  made ;  in  the  latter  case,  it  seems  they  may  be  read,  but  not 
in  the  former  4.     Clerical  errors,  and  mistakes  in  spelling,-  are  not  consi-  Clerical  errort, 
dered  a  sufficient  ground  for  rejecting  an  affidavit,  when  the  meaning  is 

■  1  Str.  704.  Andr.  SiS.  *  «  Bos.  &  PuL  517.  (a). 

^  6  Dumt  &  East,  60.  and  see  11  East,  ^  Ante,  400. 

457.  1  1  Barn.  &  CtCM,  267. 

«  6  Dumf.  &  East,  642.  "^  R.  M.  15  Car.  II.  rv^.  1.  K.  B.   Jtnie, 

0  S  Durnf.  &  East,  601.  179. 

*  1  Barn.  &  Aid.  567.  I(L  568.  (a),  "  6  Taunt.  73. 

'  Ante^  S04.  but  see  2  Chit.  Rep.  109.  '^  For  the  forms  of  affidsYiU  io  particular 

7  Moore^  521.     1  Biog.  142.  S.  C.  cases,  see  1  Chit.  Rep.  102.  (a),  316.  821. 

s  ArOe^  480,  81.  3  Bam.  &  Aid.  682. 

^  8  Dumf.  &  East,  253.  7Dumf.&Eaat^  '  Post,  496,  7.  501. 

439.  528.  12  East,  165.  ^  2  Salk.  461. 


dw*.    Amdwkm  iike  rf —!»■  h» fcaa  pim,  it  lUold  be  gwora 


W>MRMiV'«f(>^       By  ikt  gwaaal  ptagticg  rfaB  tW  cwgti>  jifeAifite  iwqrm  before  the  at* 

tut  MP^WB 

tMvej  «r  Mfisduc  in  the  csuae,  casMC  be  nod  *.  And  tikis  pnctioe  extends 


to  dUbiirit«  taken  befieev  attOTieiy  »  eHBrniaaflKny  in  causes 
tbey  are  OMMerned  fior  tbe  parties  eawbsKb^alfsacbafidaTits  are  made  ; 
except  where  they  are  made  for  the  puipeei  mi  hol£ag  the  defondant  to 
apeeial  bafl ^,  or  eataing  an  appearance  in  the  Cenmoa  Plena *:  and  that 
CMirt  will  discharge,  with  costs,  a  mle  obtained  br  a  partj  on  afidaTits, 
which  are  sworn  before  his  own  attomej  in  the  canae'.  It  is  also  a  rule 
in  the  Connion  PleasS,  that  "  when  the  admowie^;ments  of  any  peiwo 
m  pemmB  leryii^  fines,  or  soffeiing  lecorerics,  shall  be  taken  before  eom- 
missionefs,  one  at  least  of  the  commissioners  for  taking  the  acknowledge 
Blent  of  any  party  to  such  fine  or  recorery,  shall  be  a  person  who  is  not 
concerned  as  the  attorney  solicitor  or  agent,  or  derk  to  the  attorney  soK- 
citor  or  agent,  of  any  party  thereto ;  and  that  in  the  affidayit  to  be  made 
of  the  due  taking  of  sncb  acknowledgment,  it  shall  be  deposed,  in  addition 
to  the  focts  now  required,  by  the  rules  of  the  court,  to  be  included  in  sndi 
affidavit,  that  one  at  least  of  the  commissionerB  taking  sach  acknowledg- 
ment, in  not  the  attorney  solicitor  or  agent,  or  clerk  to  tbe  attorney  soli* 
citor  or  agent,  of  any  of  tbe  parties  to  the  fine  or  recovery,  for  taking  tbe 
acknowledgment  to  which  the  commission,  under  which  he  has  acted,  Im 
been  issued ;  and  the  name  and  residence  of  such  conraiissioner  shaU  be 

Kxctptioni  (0      stated  in  such  affidavit."    But  the  rule  which  prohibits  the  swearing  of 

affidavits  before  the  attorney  or  solicitor  in  the  cause,  does  not  extend  to 
the  attorney's  clerk ;  and  therefore  an  affidavit  may  be  taken  before  a  dedc 
of  the  attorney  in  the  cause,  if  such  clerk  be  empowered  to  take  affida- 
vits^. So,  in  the  Common  Pleas,  if  the  agent  in  town  be  the  attorney  «b 
record,  it  is  no  objection  to  an  affidavit  of  the  party,  that  it  is  sworn  befixe 
his  own  attorney  in  the  country  K 

Jumi  of  iffldi-        The  jttrai  of  affidavits  should  state  where,  when,  and  before  whom  they 

are  sworn  ^:  as  that  they  are  sworn  in  court,  when  there  made;  or,  if  the 
court  be  not  mentioned  at  the  top  of  the  affidavit,  "  in  the  court  of  Kho^s 
Bench,  Common  Pleas,  or  Exchequer,  at  Weshmnster  Hall  ^  ;*'  or^  if  made 
before  a  judge  or  hatxm,  that  they  are  sworn  at  his  diambcf8»  or  honae, 
the  situation"' ;  or,  if  made  before  a  cosunastoner,  at  the  phee 


tlili  rul«. 


vKi. 


'  1  Chiu  Rep.  56«.  *R.E.8GcoLnr.CP.    4  Baf.S4& 

^  Append.  Chapw  XIX.  $4.  udseeB.IL7&S  Gecw  IV.  C.  P.    4 

*  %  K«a.  4ei.   3  DiMrnf.  &  Eist,  403.  K.  Kag.  lOi. 

B.    3  Moorcw  3»S.  C  P.    Wightv.  68.     I  »  8  Don^  &  Sm^  OBl 

PHcA  n«.    6  Prices  tSO.    9  Priccv  478.  *  5  Awt.  88L  »A  «e  S  TsmL  4Sft. 

K&«Im^  3  AtL  813L  1  Rotc^  143^  On.  ^  3  Um^  9t  Sd.  4SQL  aii  «e  1  Ctt. 


13  G^  11.  f«;f.  K  C\  P.  Am^  H9»8iL  >  Apycai.  Gb^  XIX.  §CL 

*ItK.l3G«klLn9.KCP.  "MST. 

«3'ni«LT4. 
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where  he  resides  *:  adding,  in  each  case^  the  day  of  swearing  them  ^ ;  and, 
if  sworn  in  court,  subscribing  these  words,  "  By  the  Court  ^; "  or,  if  sworn 
before  a  judge,  baron,  or  commissioner,  his  name^ ;  and,  if  the  court  be  not 
mentioned  at  the  top  of  the  affidavit  sworn  before  a  commissioner,  that  he 
is  a  commissioner  of  the  court  of  King's  Bench  ^  &c.  In  the  King's  Bench  When  made  by 
and  Exchequer,  it  is  a  rule,  that  ''where  an  affidavit  is  made  befdre  a  com-      **™^  pcraoii. 
missioner,  by  a  person  who  from  his  signature  appears  to  be  illiterate,  the 
commissioner  taking  the  affidavit  shall  certify,  or  state  in  the  jurat,  that 
it  was  read  in  his  presence,  to  the  party  making  the  same,  who  seemed  per* 
fectly  to  understand  it,  and  wrote  his  signature  in  the  presence  of  the  com- 
missioner '."     It  is  also  a  rule  in  these  courts,  that  ''  upon  every  affidavit  By  two  or  more 
sworn  in  court,  or  before  any  judge  or  commissioner  thereof,  and  made  by  ^^I^^^"'*- 
two  or  more  deponents,  the  names  of  the  several  persons  making  such  affi« 
davit,  shall  be  written  in  the  jurat «  ;  and  that  no  affidavit  be  read  or  made  Interlineation  or 
use  of,  in  any  matter  depending  in  either  of  these  courts,  in  the  jurat  of  flowed.*"*  °°^ 
which  there  shall  be  any  interlineation  or  erasure  ^."     The  same  practice 
obtains  in  the  court  of  Common  Pleas.     And,  in  that  court,  if  the  month  Amendment  of, 

in  C  P 

be  omitted  in  the  jurat  of  the  affidavit,  it  is  defective,  and  cannot  be         *    ' 
amended  ^   In  the  Exchequer,  it  must  appear  by  the  jurat  of  every  affida-  In  Exchequer, 
vit,  that  it  has  been  sworn  by  all  the  deponents  ^ ;  but  it  is  not  necessary, 
as  in  the  other  courts,  that  they  should  be  severally  named  in  the  jurat,  as 
having  been  sworn  K     When  an  affidavit  is  made  by  a  foreigner,  in  the  When  made  by 
English  language,  an  interpreter  must  be  sworn,  by  the  officer  taking  the    ^'^£»°^'* 
affidavit,  to  interpret  it  truly;  and  the  jurat  should  state  that  the  inter- 
preter was  so  sworn,  and  did  so  interpret  the  affidavit :    But  it  is  not  ne^ 
oessary  that  any  affidavit  should  be  made  by  the  interpreter,  or  the  officer 
taking  the  affidavit :  It  is  sufficient  that  the  latter  certifies  by  the  jurat, 
l^at  the  above  steps  were  taken  ™.     So,  in  the  case  of  an  affidavit  made  By  mukamL '. 
by  a  marksman,  it  is  sufficient  that  the  officer  making  the  jurat,  certifies 
that  it  was  read  over  to,  and  seemed  to  be  understood  by  the  deponent, 
without  any  separate  affidavit  of  that  fiEu^t.     But  if  the  affidavit  by  the  In  foreign 
party  be  made  in  a  foreign  language,  there  must  it  seems  be  another  affi-  ""if"'*?** 
davit,  by  an  interpreter,  to  verify  a  translation  of  the  affidavit  of  the  party. 
When  there  is  a  defect  in  the  jurat  of  an  affidavit,  on  which  a  motion  is  Defect  in  junu. 
made,  it  cannot  be  used,  nor  >vill  time  be  given,  except  in  cases  of  bail ". 
But  though  the  omission  of  the  form  directed  to  be  inserted  in  the  jurat  Bflect  of,  on  io- 

*  Append.  Chap.  XIX.  §  8.  »  R.  M.  37  Geo.  III.  K.  B.  7  Dumf.  & 
«»  I  Chit.  Rep.  228.  East,  82.  R.  T.  1  Geo.  IV.  Excheq.  8  Price, 
^  Append.  Chap.  XIX.  $  6.  501.  and  see  11  Price,  509.  But  an  erasure 
<>/(/.§  7,  8.  over  the  jurat  does  not  vitiate  it.    S  Chit. 

*  /(l  §  8.  Rep.  19. 

'  R.  £.  SI  Geo.  III.  K.  B.    i  Dumf.  &  *  8  Moore^  286. 

East,  884.  R.  H.  40  Geo.  III.  &  T.  1  Geo.  ^  1  Price,  888. 

IV.  Excheq.   Man.  Ex.  Append.  224.    8  >  2  Price,  1. 

Prices  501.  504.   Append.  Chap.  XIX.  §  9.  ""4  Barn.  &  Crei.  858.   6  DowL  &  Ryl 

and  see  1  Chit.  Rep.  660.  in  notis.    2  Chit,  514.  S.  C.  Antet  180. 

Rep.  98.  "2  Chit  Rep.  80. 

*  Append.  Chap.  XIX.  $  11. 
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dictmentforper-  of  an  affidavit^  may  be  an  objection  to  its  being  receiTed  in  the  ocmrt  wbcve 
j^'y*  rules  have  not  been  complied  with^  yet  still  it  seems  that  peijoiy  may  be 

assigned  upon  it  * :   And  on  an  indictment  for  perjury^  in  an  answer  to  a 

bill  in  Chancery^  it  was  holden,  that  the  recital  in  the  jurat,  of  the  pkoe 

where  the  answer  purported  to  be  sworn,  was  sufficient  evidence  that  the 

oath  was  administered  at  the  place  named  \ 

Sump  duty,  for-       By  the  general  stamp  acts  S  **  every  affidavit^  to  be  filed  read  or  used 

j^darU^ud^"  in  any  of  the  courts  of  law  or  equity  at  Westminster^  or  of  the  Great  8es- 

decisionf  there-    gions  in  Wales,  or  of  the  counties  palatine  of  Chester,  Lancasier,  and 

Durham,  or  before  any  judge  or  master^  or  other  officer  of  any  of  the  «id 
courts^  &C.  and  the  copy  of  every  such  affidavit^  was  formerly  anbject  to 
the  stamp  duty  of  half  a  crown."    In  the  construction  of  these  acta  it  was 
holden^  that  an  affidavit  made  in  the  same  cause>  and  relating  to  the  auna 
subject  matter^  only  required  one  stamp>  though  it  were  made  by  several 
persons :  And>  in  the  King's  Bench,  an  affidavit  with  a  single  stamp,  was 
deemed  sufficient  to  found  several  rules,  on  a  quo  warranto  proaecutioii'. 
But  in  general,  an  affidavit  that  related  to  several  causes,  must  have  had 
as  many  stamps  as  there  were  cases  to  which  it  applied^ :  And,  in  fiat 
Common  Pleas,  where  the  affidavits  in  four  causes  were  each  of  them  en- 
titled in  all  the  four,  but  there  was  only  one  stamp  on  each  affidavit,  and 
an  objection  was  taken  on  this  account,  the  court  held  the  objection  filial; 
but  allowed  the  counsel  to  amend,  by  striking  out  three  of  the  names,  and 
reswearing  the  affidavits  in  the  fourth  cause,  which  made  them  good  affida- 
vits in  that  cause '.  In  like  manner,  two  separate  affidavits  required  sepa- 
rate stamps,  though  they  were  contained  on  the  same  papers.     And,  m. 
shewing  cause  against  a  rule  which  had  been  previously  befofe  a  judge  al 
chambers,  the  same  affidavits  could  not  be  used,  unless  they  had  bees  ie< 
AboHfbed.  stamped  \  The  stamp  duty,  however,  on  affidavits,  and  oc^es  thereof,  wai 

abolished  by  the  statute  5  Oeo.  IV.  c.  41. 
At  what  tune  The  affidavit  should  be  made  before  the  rule  is  moved  for  *,  and  prodneed 

mMc^  an    ow     1^  court  at  the  time  of  making  the  motion  ^.     The  party  therefore  moving 

for  a  rule  cannot,  without  withdrawing  his  motion  and  moving  it  agaiv, 

'  make  use  of  affidavits^/eo^  after  he  obtained  his  rule  nisi  \     But  thoi^ 

affidavits  have  been  used,  and  a  motion  made  thereon,  they  may  be  i^^ 

Filing,  in  K.  B.  referred  to,  in  support  of  a  fresh  motion  ^.    When  an  affidavit  made  in 

town  has  been  used,  but  not  before,  it  should  be,^<^with  the  derk  of  Ae 
rules  in  the  King's  Bench,  in  order  that  it  may  be  given  in  evidence  if 
ne<iessary,  on  an  indictment  for  perjury  °.  But  country  affidavits  must  be 
filed  sooner :  it  being  provided  by  the  statute  29  Car.  II.  c.  5.  that  ''  aD 

*  Ry.  &  Mo.  94.  <  1  Chit  Rep.  452.  m  notU. 
^  Id,  97.                                                            »  4  Moore,  41S. 

""  48  Geo.  III.  c.  149.  Sched,  Part  II.  §  <  S  Pricey  S59. 

III.  56  Geo.  III.  c.  184.  Sched.  Part  II.  §  ^  R.  H.  86  Geo.  III.  K.  B.  sad  Mf  2 

III.  but  see  4  Ring.  193.  Chit  Rep.  tl8. 

*  Bex  ▼.  Midler,  T.  58  Geo.  IIL  K.  B.  >  1  Chit.  Rq».  186.  (a),  and  iee7  fM 
I  Chit.  Rep.  458.  in  noHt.  709. 

•/d.451.and8ee«ChitRq>.  14.  "  2  Chit  Rep.  14. 

'  8  Taunt  469.  and  see  8  Moore,  888.  •7  Dumf.  &  Sasi,  81&. 
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aflMarifl  irwoni  before  the  cammiisioQerg  appointed  by  virtue  of  that  act, 
ahaU  ht  filed  In  the  proper  office  of  the  court  where  the  action  or  matter  is 
deptndingi  and  then  read : "  And  it  is  necessary,  in  the  King's  Bench  % 
thai  ^'all  nch  affidavits  be  brought  to  the  cleric  of  the  rules  of  this  court, 
to  be  ftled,  in  audi  convenient  time  that  copies  of  them  may  be  duly  made, 
and  delivered  to  the  party  filing  the  same."    In  the  Common  Pleas,  it  is  a  In  C  P. 
mlo,  that  ''  the  seoondarieB  shall  not  file  any  affidavits,  taken  before  any 
pevaon  thai  is  not  commissioned  to  take  the  same ;  and  that  no  affidavit  be 
read  in  court,  before  the  same  is  filed  \"    Affidavits  of  the  execution  of 
articles  of  derkahip,  and  service  under  them,  are  filed  with  the  chief  clerk, 
or  his  deputy,  in  the  King*s  Bench,  or  derk  of  the  warrants,  in  the  Com« 
non  Pleaa  ^ ;  affidavits  to  hold  to  bail,  with  the  (0icer  who  issues  the  pro* 
cesa,  or  his  deputy' ;  affidavits  of  the  service  of  process,  with  the  derk  of 
the  cmnmon  baila,  or  JUacer  *  /  affidavits  of  the  truth  of  pleas  in  abatement, 
vkh  the  derk  of  the  papers,  or  prolhowotaries ;  and  affidavits  of  increased 
eoatay  with  the  master,  or  proihitmotary  ^,  who  taxes  them.    And  when  an 
affidavit  has  been  read  and  filed,  it  becomes  a  record  of  the  court,  axui 
cannot  be  taken  off  the  file  s.     In  the  Exchequer,  it  is  a  rule  \  that  ^'  all  In  Exchequer. 
affidavits,  to  be  used  on  any  special  application  to  the  court,  be  filed  one 
dear  day  before  the  application  is  made ;  and  that  where  a  notice  of  mo* 
tion  k  nocoooary  to  be  given,  the  filing  of  any  affidavit,  in  support  of  the 
appUcatieB,  be  also  mentioned  at  the  foot  of  the  notice,  to  enable  the  oppo- 
site partiea  to  obtain  a  copy  therefrom  ^ : "    But  this  rule  does  not  extend 
to  the  filing  of  affidavits  of  mere  service  of  notice  of  motion  \   It  is  also  a  Must  be  exa- 
rule,  in  the  Exchequer,  that  ''  no  office  copy  of  any  affidavit  filed  in  this  ^ncd.  *° 
cotnrt,  be  received  and  read,  unless  such  office  copy  shall  have  been  previ* 
iwdy  examined,  and  signed  by  the  attorney  or  derk  in  oourt  making  the 
oame,  or  hia  accredited  agent  ^" 

In  the  King's  Bench,  an  attachment  for  non-payment  of  costs,  and  What  may,  or 
agldnatthe  shariff  for  not  returning  the  writ,  or  bringing  in  the  body,  may  moved^on  hist 
be  aMired  for  the  last  day  of  term  \    And  where  the  rule  to  return  the  day  of  term,  in 
mit  ezpiiOB  en  the  last  day  ci  term,  the  sherifif  is  attachable  in  the  King's 
Beadi,  at  the  rising  of  the  court  on  that  day,  if  no  return  be  made  before; 
and  thie  nde  fvt  the  attachment  is  regular,  though  he  make  his  return  on 
%  aohaequent  day  in  vacation,  before  he  is  actually  served  with  the  rule, 
and  though,  immediatdy  after  such  service,  he  tender  the  sum  levied,  de- 
ducting his  poundage  \  And  the  court,  we  have  seen  ™,  will  permit  insd- 
venta  to  be  brought  into  court  on  the  last  day  of  term,  when  the  notices 
expire  too  late  for  the  last  appointed  day.    But  the  master's  report  cannot 
be  moved  for  on  that  day,  without  previous  leave  of  the  court,  except  in 

■  N.  M.  9  Om.  IL  K.  B.  »»  R.  H.  1  &  2  Geo.  IV.Bxche^  9  Pricey 

*  R.  T.  2  W.  &  M.  reg,  2.  C  P.  88. 

*  Anie,  64.  >  R.  £.  2  Geo.  IV.  Excheq.  9  Price,  298. 
'  Ante,  164.  179.  491.                                       ^  1  Bur.  661.  6  Bur.  2686.  Anie,  480. 

*  AnU,  241, 2.  ill  Bast,  691.  and  see  1  Chit.  Rep.  2491 
'  R.  H.  II  Geo.  II. reg.  I.  C  P.  AnU,  308.  481. 

«  8  WIU.  «71.  "  Amu,  378. 
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extraordinaiy  cases^  and  upon  personal  service  of  the  notice* :  And  a  nuv 
tion  for  a  rule  to  answer  the  matters  of  an  affidavit  cannot  be  made^^  or 
discussed  S  on  the  last  day  of  term^  or  any  motion  which  would  operate  as 
a  stay  of  proceedings  ^,  unless  it  appear  to  the  court  that^  under  the  cir- 
cumstances^ it  could  not  have  been  made  earlier  ^  So,  the  courts  will  not, 
on  the  last  day  of  term,  hear  a  motion  for  a  rule  nisi  for  an  attachment', 
or  to  set  aside  an  award  ^ ;  nor  can  counsel  be  heard  on  that  day,  to  shew 
cause  against  the  latter  rule,  but  the  same  must  be  enlarged,  and  made  a 
peremptory  for  the  next  ensuing  term  K 
Side4)ar  rules,  The  last  day  of  term  is  said  not  to  be  a  day  for  side-bar  rules,  in  the 

in  K.  B.  King's  Bench  ;  though  it  seems  to  be  otherwise  in  the  Common  Pleas: 

and,  in  the  King's  Bench,  if  the  party  was  entitled  to  such  a  rule  before, 

he  may  take  it  out  on  the  last  day  of  term,  dated  as  of  the  preceding  day  ^* 

For  prohibition.    A  prohibition  is  not  in  general  grantable  the  last  day  of  term :  but  a  rule 

may  be  obtained  on  motion,  to  stay  proceedings  till  the  ensuing  tenn^; 

and  in  one  instance  it  was  granted  on  motion  the  last  day  of-  term,  lexve 

Criminal  inform-  having  been  obtained  the  day  before,  to  move  it  then  ^     A  rule  nisi  for  a 

^^^^^  criminal  information  against  a  magistrate,  for  misconduct  in  the  ezecutiao 

of  his  office,  ought  in  general  to  be  moved  foir  within  the  ^rst  term  after 
the  supposed  offence  ;  and  it  may  be  granted  at  the  end  of  8  term,  against 
a  magistrate  for  mal-practices  during  the  term  ™ :  or,  where  no  assises 
have  intervened,  it  may  be  moved  for  in  the  second  term  " :  though  it  can- 
not be  moved  for  so  late  in  that  term,  as  to  preclude  the  magistrate  from 
the  opportunity  of  shewing  cause  against  it  the  sam&  term  ^. 
In  C.  F.  In  the  Common  Pleas,  we  have  seen  p,  that  upon  writs  of  distringar 

returnable  the  last  day  of  term,  the  plaintiff  might  formerly  have  moved, 
at  the  rising  of  the  court,  to  increase  issues  on  the  alias  or  pluries  dit" 
tringas,  to  be  issued  in  case  of  non-appearance,  on  the  following  day ;  or 
for  a  sale  of  the  issues,  to  pay  the  costs  of  the  writs ;  or,  when  a  rule  to 
bring  in  the  body  expired  on  the  last  day  of  term,  for  an  attachment  ftr 
not  bringing  it  in,  to  be  issued  on  the  following  day,  provided  bail  dunld 
not  then  be  perfected,  or  the  defendant  rendered  in  their  discharge.  Bat 
in  that  court,  no  motion  for  an  attachment  can  be  made  on  the  last  day  of 
term,  except  for  non-payment  of  costs  on  the  prothonotary's  aUocaiw,  m 
against  the  sheriff ^  for  not  returning  the  ^vrit  or  bringing  in  the  body; 
nor  can  a  motion  be  made  on  that  day,  for  a  rule  nisi  to  change  the  vens^ 

'  1  Blac.  Rep.  311.  Per  Cur.T,  40  Geo.  lock^  B.  that  no  questions  on  award*  IR 

III.  K.  B.  heard,  in  any  court  of  Wiettmauler  HiB^  ca 

^  4  Bur.  2502.  1  Chit.  Rep.  744.  the  last  day  of  term. 

"  1  Chit.  Rep.  744.  i  AnU,  484. 

^  Id,Und,  2  Price,  143. bat  seetcf.  143, 4.  ^  Latch,  7.  2  RoL  Rep.  456. 

•  Leader  v.  Harris,  M.  37  Geo.  UI.  K.  »  3  Bur.  1922. 

B.  Caa.  Pr.  C.  P.  ISO.  "*  7  Durnf.  &  East,  80. 

f  3  Smith  R.  118.  Jnle,  481.  "13  East,  270. 

«  Nettleton  v.  CroOt/,  H.  88  Geo.  III.  *»  I(L  322. 

K.  B.  ^^TOe,  111.818. 

^  R.  M.  36  Geo.  III.  K.  B.  and  see  1  "^  Cas.  Pr.  C  P.  61.  Pk-.  Reg.  I04w&& 
M«ael.  &  Y.  398.  where  it  was  said  by  HuU 
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iinless  the  declaration  was  delivered  so  late  in  the  term,  that  the  defendant 
had  not  an  opportunity  of  making  it  earlier  *.  So,  that  court  will  not  en« 
tertain  a  motion,  on  the  last  day  of  term,  for  the  amendment  of  fines  or 
recoveries,  or  any  of  the  proceedings  therein  ^,  or  on  any  subject  relating 
thereto  ^;  nor  will  they  set  aside  judgment,  if  the  defendant  could  have 
applied  sooner  ^ ;  nor  a  motion  in  arrest  of  judgment,  without  previous 
notice  * :  And  Mr.  Justice  Twisden  used  to  cite  the  year  book  of  EdW" 
IV.  and  say,  they  were  to  he^r  no  law  the  last  day  of  term '.  In  the  £x*  la  Excheqtuer^ 
chequer,  the  court  will  not,  on  the  last  day  of  term,  g^*ant  a  rule  to  shew 
cause,  why  interlocutory  judgment  should  not  be  set  aside,  on  payment  of 
costs,  unless  it  be  clearly  shewn,  by  affidavit,  that  the  plaintiff  has  lost  an 
opportunity  of  proceeding  to  trial  ^^ :  And  that  court  will  not  hear  an  ar- 
gument on  demurrer,  on  the  last  day  of  term  \ 

When  a  rule  nisi  is  moved  for,  the  party  called  upon  may  either  shew  Shewing  emie 
cause  against  it  in  the  first  instance,  or  on  a  subsequent  day.     In  the  for-  SntlnfUmM.'' 
mer  case,  the  counsel  who  applied  for  the  rule  has  a  right  to  reply  in  sup 
port  of  it  ^ :   In  the  lat|;er,  the  rule  to  shew  cause  is  drawn  up  for  a  par-  Drawing  up 
ticular  day  in  term,  appointed  by  the  clerk  of  the  rules  in  the   King's 
Bench,  or  secondaries  in  the  Common  Pleas,  according  to  the  place  where 
the  transaction  appears  to  have  happened,  upon  the  fieMse  of  the  affidavits 
en  which  the  rule  was  obtained,  and  so  as  to  allow  the  party  c^led  upon 
sufficient  time  to  answer  the  application :  If  in  town,  the  rule  in  the   In  K.  B. 
King^s  Bench  is  usually  drawn  up  for  the  fourth  day,  exclusive  of  the 
day  of  obtaining  it ;  if  in  the  country,  for  the  sixth  day  in  near,  or  for  the 
tenth  day  in  distant  counties,  unless  it  be  otherwise  ordered  by  the  court  ^. 
In  the  Common  Pleas,  when  the  motion  is  pretty  much  of  course,  and  the  in  C.  P« 
affidavits  short,  the  rule  in  tonfn  causes  is  generally  drawn  up  to  shew 
cause  on  the  next  day  but  one  after  the  motion ;  but  if  the  affidavits  are 
long,  or  the  matter  arises  in  the  country,  the  rule  is  commonly  drawn  up 
•to  shew  cause  in  about  a  week :  and,  previous  to  the  day  of  shewing  cause, 
the  rule  shouli  be  duly  served.     The  service,  we  may  remember,  cannot  Time  of  ierviee» 

.  in  K.  B. 

be  on  a  Sunday ' :  And,  in  the  King's  Bench,  **  no  rules,  orders,  or  no- 
tices, in  any  cause  or  matter  depending  in  that  court,  shall  be  served,  nor 
any  proceedings  or  pleadings  delivered  or  served,  later  than  ten  o'clock  at 
night;  and  any  service  or  delivery  thereof  after  that  hour  shall  be  null 
and  void  ^ :"  but  the  service  of  the  copy  of  a  writ  of  latitat,  &c.  is  not 
within  this  rule  °.     In  the  Common  Pleas,  it  is  a  rule  that  ''  all  deda-^   In  C.  P. 

*  Bvnet,  460. 486.  489.  Pr.  Reg.  426, 7.  '  %  Salk.  624. 

0  5  Taunt  856.  6  Taunt  652.  2  Marsh.  <  18  Price,  225. 

328.  S.  C.  R.  H.  60  Geo.  III.  &  1  Geo.  IV.  ^  M'CleL  493.  but  see  IS  Price,  247. 

C.  P.  i  Mooro,  820.  2  Brod.  &  Biog.  122.  *  4  Taunt  690. 

2  Chit.  Rep.  379.  ^  2  Chit  Rep.  372. 

'  4  Moore,  113.     1  Brod.  &  Bing.  468.  i  JnUj  218.  481. 

S.  C.  "  IL  M.  41  Geo. III.  K.B.  1  East,  132. 

<»  Cai.  Pr.  a  P.  130.  ■  2  Chit  Rep.  357.  1  Dowl.  &  Ryl  172. 

-  «  /<i.  100.    Pr.  Reg.  238.    Barnes,  947.  Ante,  168. 
S.C. 
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rations  and  pleadings  shall  be  delivered,  all  demands  thereoi  made,  and 
all  notices  given,  before  nine  o'clock  in  the  evening  * :"  whidi  mle  has 
been  applied  to  a  notice  of  motion  for  judgment  as  in  case  of  a  nonsiiit  ^: 
and,  in  the  latter  court,  the  delivery  of  a  notice  sealed  up  in  a  lett^,  be* 
fore  nine  o'clock  at  night,  in  the  absence  of  the  attorney  to  ii^aan  it  was 
addressed,  was  holden  to  be  no  service,  but  from  the  time  vdien  the  letter 
was  opened  ^. 
Hew  served,  in        To  bring  a  party  into  contempt,  a  copy  of  the  rule  most  be  permmaUy 

served,  and  the  onginal  at  the  same  time  shewn  to  him  ^.  And  the  oonrt 
of  King's  Bench  will  not  grant  a  rule  to  dispense  with  personal  senrioe  of 
the  master's  allocatur  for  costs,  vnth  a  view  to  an  attachment,  en  an  af- 
fidavit that  the  defendant  keeps  out  of  the  way,  to  avoid  being  served*. 
In  other  cases,  the  same  degree  of  strictness  is  not  required  in  the  ser* 
vice  of  the  rule ;  but  it  is  sufficient  to  leave  a  copy  of  it  witk  the  pearson 
representing  the  party,  at  his  dwelling  house  or  place  of  abode  ^:  And,  in 
the  King's  Bench,  it  does  not  seem  to  be  necessary  to  shew  the  original  st 
the  time  of  service  ^ ;  but,  in  the  Common  Pleas,  it  seems  that  in  ofder 
to  make  a  perfect  serWce  of  a  rule,  the  original  rule  must  be  swoam  to  have 
been  shewn  to  the  party,  at  the  time  of  serving  the  copy  **.  It  is  not  the 
practice  however,  to  serve  enlarged  rules ;  because  both  parties  are  befeie 
the  court ' :  And  where  the  party  appears,  it  cures  all  irr^olarity  in  the 
In  Exchequer,  service  of  the  rule  ^.  In  the  Exchequer,  all  notices  must  be  given  and  re* 
How  far  a  stay  Ceived  in  the  names  of  the  clerks  in  court  K  When  a  rule  is  obtained,  to 
^  ^^        "^      set  aside  proceedings  for  irregularity,  and  to  stay  proceedings  t»  the  mem 

time,  the  proceedings  are  suspended  for  all  purposes,  till  the  mle  is  dis- 
charged ^  :  Therefore,  where  the  plaintiff  took  an  assignment  of  & 
bail-bond,  pending  a  rule  to  shew  cause  why  it  should  not  be  given  np  ts 
be  cancelled,  on  the  defendant's  filing  common  bail,  the  coort  of  Kiag^s 
Bench  set  aside  the  assignment,  as  having  been  made  too  soon.  But 
when  a  defendant  obtains  a  rule  which  stays  the  plaintiff's  proceedings,  he 
is  not,  we  have  seen  ^,  entitled,  after  it  is  discharged,  to  the  same  tisM^ 
for  taking  the  next  step,  as  he  had  when  he  obtained  the  mle  ;  thov^  the 
defendant  in  such  case  should  have  a  reasonable  time  allowed  him,  for  the 
purpose  of  taking  his  next  proceeding :  and  the  whole  of  the  day  en  mYoA 
the  rule  is  disposed  of,  has  been  deemed  such  a  reasonable  time^.  And  if 
the  court  direct  proceedings  to  be  set  aside  on  terms,  as  the  paymei^  d 
costs,  &c.  the  terms  are  considered  as  a  condition  precedent ;  and  tiM  thef 

■  R,  E.  10  Geo.  11.  C.  P.  877.  semb.  contra. 

«>  2  Taunt  48.  »>  Barnes,  40S.  Pr.  Reg.  «64.  S.  C 

'  3  Taunt  234.  Ante,  261.  >  1  Smith  R.  199. 

^  3  Durnf.  &  East,  861.  7  Dowl.  &  Ryl.  k  Noel  ^  others  v.  Eyre^  T.  44  Geo.  flf. 

612.  but  see  2  Price,  2.    5  Dowl.  &  RyL  K.  B. 
614.  1  1  Price,  385.  and  see  5  Prict^  SM.  a. 

*  1  Chit  Rep.  508.  and  see  1  DowL  &  "'4  Durnf.  &  East,  176.  AmU^  SOI. 

RyL  529.  "  ArOe,  301. 

'2  Price,4.  <'5  6am.  &Cres.771.tiidiee4BBB.ft 


«  Bdairi  v.  Paultney,  E.  67  Geo.  III.  K.       Cres.  970.  7  Dowl.  &  Byl  456.  &  C 
B.    1  Chit  Rep.  466,  7.  (a),  but  see  2  Str. 
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are  performed,  the  prooeedings  stand,  and  the  plaintiff  may  pursue  them, 
without  applying  to  the  court  *. 

Ob  the  day  appointed  for  that  purpose,  the  party  called  upon  by  the  rule  ^,  Shewing  eatue 
or  hia  counsel,  may  shew  cause  against  it,  either  upon  or  without  an  af-  *^°' 
fidayit,  as  circumstances  require :  And,  in  shewing  cause  against  a  rule, 
the  party  or  his  counsel  must  be  prepared  with  affidavits  in  support  of  his 
whole  case ;  and  cannot,  after  shewing  cause,  come  on  another  day  in  the 
same  term,  with  better  affidavits  ^.  It  is  also  necessary,  that  an  office  copy  Office  copies  of 
should  be  taken  of  the  rule,  before  cause  is  shewn,  and  of  the  affidavit  ^^ 
upon  which  it  was  granted  ^ ;  otherwise  counsel  cannot  be  heard :  And,  in 
the  King's  Bench,  when  a  special  time  is  limited  in  any  rule,  before  which 
any  affidavit  is  required  to  be  filed,  no  affidavit  filed  after  that  time  can  be 
made  use  of  in  court,  or  before  the  master,  unless  it  appear  to  the  satisfeiction 
of  the  court,  that  the  tiling  of  such  affidavit  within  the  time  limited,  was 
prevented  by  inevitable  accident  ^  In  such  case  a  motion  should  regularly 
be  made,  on  the  day  limited  by  the  rule,  that  the  affidavits  may  be  filed 
tmnc  pro  tunc  ^»  But  affidavits  which  ought  to  have  been  filed  a  iveek 
before  the  term,  may,  under  particular  circumstances,  be  read,  with  leave 
of  the  court,  though  filed  only  three  days  before  the  day  of  shewing 
cause  s :  And  when  no  particular  time  is  prescribed  for  filing  the  affidavits, 
they  may  be  sworn  and  filed  at  any  time  before  shewing  cause,  though 
after  the  day  appointed  by  the  rule  ^.  Previous  to  shewing  cause,  it  is 
usual  to  deliver  over  the  affidavit  to  the  counsel  for  the  rule,  who  has  a 
right  to  make  any  objection  appearing  on  the  face  of  it ;  and  if  a  doubt 
arise,  upon  the  statement  of  the  facts  contained  in  the  affidavit,  it  is 
inspected  by  the  judges,  or  read  by  the  officer  of  the  court. 

If  cause  be  not  shewn  on  the  day  appointed,  the  counsel  for  the  party   Making  rule 
obtaining  the  rule  may  move,  the  next  day,  to  make  it  absolute  ' ;  which   k.  B. 
is  done  as  a  matter  of  course,  if  no  cause  be  shewn,  on  an  affidavit  of 
service  K    So,  in  the  Common  Plea9>  if  a  rule  be  drawn  up  for  a  certain   In  C  P. 
day,  the  plaintiff  has  till  the  last  moment  of  that  day  to  shew  cause,  so 
that  it  cannot  be  made  absolute  till  the  next  day '.     And,  in  the  latter 
court,  it  seems  that  cause  cannot  be  shewn  after  the  day  appointed  by  the 
rale ;  but  the  party  called  upon  must  wait  until  the  other  party  move  to 
make  it  absolute,  unless  notice  of  shewing  cause  on  a  different  day  be  pre- 
rioasly  given  °*.     In  the  Exchequer,  a  rule  to  shew  cause  cannot  be  made  In  Exchequer. 
afanlute,  till  the  next  day  after  that  on  which  cause  is  to  be  shewn,  even 
although  it  have  been  enlarged  ° :  And,  in  that  court,  it  is  said  to  be  ne- 

*  5  Taunt  1.  »»  1  Chit  Rep.  27.  (a).  136. 

^  4  TftttBt  OOOk  >  S  Price,  198.    Append.  Chap.  XIK.  § 

*  1  Chit  Rep.  148.  and  see  6  Price,  384.       16. 

M*CleL  682.  ^  Append.  Chap.  XIX.  §  15. 

«  N.  M.  9  Geo.  II.  K.  B.       .  >  2  Taunt  174. 

*  R.  M.  36  Geo.  III.  K.  B.  "  Pr.  Reg.  263,  4. 
'  I  Chit  Rep.  27.  "  9  Price,  388. 

*  Id.  ibitL  and  see  8  Moore,  b23. 
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oes^iy  to  give  the  opposite  party  notice  of  an  application  intended  to  be 
made^  to  discharge  a  rule  nisi,  for  payment  of  costs  for  not  proceeding  to 
trial  ^  But  the  matter  frequently  stands  over^  by  consent  of  parties^  or 
for  the  accommodation  of  counsel^  till  a  subsequent  day ;  when  the  counsel 
on  either  side  may  bring  it  on>  by  moving  to  make  the  role  absolute,  or 
discharge  it :  though  if  not  brought  on  or  enlarged  during  the  same  term, 
it  is  of  no  effect,  unless  revived,  as  it  may  be,  in  any  future  term,  upon 
being  served  anew,  and  motion  made  to  revive  it :  This  is  sometimes  done, 
to  save  the  expense  of  new  affidavits,  and  obviato  the  objection  of  its 
being  a  second  attempt  after  the  first  was  abandoned.  And  if  a  rule  nm 
has  been  discharged,  in  consequence  of  a  mistake  of  counsel,  in  stating 
the  terms  of  the  affidavits  on  which  it  was  founded,  the  case  may  be  re- 
heard in  a  subsequent  term  ^  After  the  determination  of  the  court  of 
King's  Bench,  upon  a  rule  nisi  for  a  mandamus,  the  question  decided  can- 
not be  again  discussed,  as  a  special  case,  until  a  return  be  made  to  the 
writ*^. 

When  the  counsel  for  the  party  obtaining  the  rule  is  not  ready  to  rap- 
port it,  he  may  move  to  enlarge  the  rule  till  a  future  day,  in  the  same  or 
the  next  term ;  which  is  pretty  much  of  course,  when  it  is  in  his  own  de- 
lay ;  but  otherwise  the  courts  will  not  enlarge  the  rule  without  consent,  or 
some  evident  necessity:  and  they  will  never  enlarge  the  plaintiff's  role, 
when  it  would  have  the  effect  of  continuing  the  defendant  in  custody.  In 
like  manner,  when  the  counsel  for  the  party  called  upon  by  the  rule  is  not 
prepared  to  shew  cause  against  it,  he  may  apply  to  enlarge  the  rule  till  a  fii- 
ture  day ;  which  is  a  matter  of  right,  if  the  rule  was  not  served  in  time,  m 
as  to  give  the  party  an  opportunity  of  answering  it  *^ ;  but  otherwise  the 
courts  may  impose  upon  him  what  terms  they  think  proper :  and  if  the 
rule  be  enlarged  to  the  next  term,  they  commonly  require  him  to  file  his 
affidavits  a  certain  number  of  days  before  the  term,  so  as  to  give  the  ad- 
verse party  an  opportunity  of  inspecting  them ;  in  which  case,  however, 
the  party  shewing  cause  need  not  confine  himself  to  the  original  affidavits, 
but  is  at  liberty  to  read  any  affidavits  made  since  the  term,  provided  they 
were  filed  in  time  ^  In  cases  of  executions,  and  other  matters  requiring 
an  early  decision,  the  courts,  towards  the  end  of  the  term,  will  aometiiaeB 
enlarge  the  rule  till  a  day  in  vacation,  when  it  is  to  be  brought  on  befive 
a  judge  at  chambers.  But  rules  for  judgment  as  in  case  of  a  nonsuit  in 
country  causes,  should  be  applied  for  early  in  an  issuable  term,  in  order 
that  the  plaintiff  may  have  sufficient  tioie  to  shew  cause  in  the  same  tens ; 
or  the  court  will  enlarge  the  rule  till  the  next  term,  and  not  permit  the 
parties  to  discuss  it  at  chambers  ^:  And  the  court  will  not,  at  the  dose  of 
the  term,  grant  a  rule  nisi,  to  shew  cause  at  chambers,  when  the  parCjr 
could  have  come  earlier  s.     In  the  Common  Pleas,  the  court  will  enlnge 
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no  rule  for  shewing  cause,  unless  notice  be  given  of  motion  to  enlarge  such 
rule,  and  affidavit  made  of  such  notice  * :  And  in  that  court,  if  a  rule  be 
enlarged,  it  may  be  made  absolute  at  anj  time  on  the  last  day  to  which  it 
.18  enlarged  ^.  In  the  Exchequer,  upon  an  enlarged  rule,  the  affidavits 
must  be  filed  before  shewing  cause,  although  it  be  not  so  expressed  in  the 
rule  of  enlargement  ^. 

On  shewing  cause  against  the  rule,  the  courts  either  make  it  absolute.   Costs  ofappli- 
or  discharge  it ;  and  that,  either  with,  or  without  the  costs  of  the  appli- 
cation, or  such  costs  are  directed  to  abide  the  event  of  the  suit.     But,  in  On  refusal  of 

fiiIa     Ifl    C^     P 

the  Common  Pleas,  costs  cannot  it  seems  be  given,  on  refusal  of  a  rule  to 
shew  cause  ^.  When  the  proceedings  are  regular,  and  the  application  is  On  making  rule 
made  to  the  favour  and  indulgence  of  the  courts,  the  rule  to  shew  cause 
is  commonly  made  absolute,  on  payment  of  costs  by  the  party  applying ; 
but  when  the  proceedings  are  irregular,  it  is  in  general  made  absolute, 
with  costs  to  be  paid  by  the  opposite  party  ^  unless  the  rule  be  opposed  in 
the  first  instance  ^ :  And  when  a  rule  for  setting  aside  the  proceedings  is 
drawn  up  with  costs,  (as  is  commonly  the  case,)  if  it  be  made  absolute 
generally,  the  party  obtaining  it  is  entitled,  by  the  terms  of  the  rule,  to 
the  payment  of  costs,  which  the  master  or  prothonotaries  will  tax ;  and  if 
they  are  not  paid  on  demand,  the  courts  on  motion  will  grant  an  attach- 
ment. But  if  a  rule  nisi  be  granted  for  setting  aside  proceedings  for  ir- 
r^ularity,  without  saying  with  costs,  and  this  rule  be  afterwards  made 
absolute,  no  cause  being  shewn,  it  must  be  made  absolute  in  the  terms  in 
which  it  was  moved,  without  adding  costs  s.  And  though  the  rule  be 
drawn  up  with  costs,  yet  the  courts  will  sometimes,  though  rarely,  make 
it  absolute  without  costs  ^,  in  which  case  each  party  pays  his  own  ;  or  they 
will  direct  the  costs  to  abide  the  event  of  the  suit,  in  which  case  the  party 
ultimately  succeeding  is  entitled  to  them :  And  whenever  a  rule  is  drawn 
up  with  costs,  and  the  courts  do  not  mean  the  party  should  have  them, 
they  will  mention  it.  In  the  Exchequer,  it  has  been  ruled,  that  if  a  party  In  Exchequer, 
iiave  good  ground  for  opposing  a  motion,  he  may  be  entitled  to  the  costs 
of  opposing  it,  notwithstanding  the  motion  has  been  granted  ^ 

If,  upon  shewing  cause,  it  appear  that  there  was  no  ground  or  founda-  Od'discharging 
tion  for  the  rule,  the  courts  will  discharge  it,  with  costs  to  be  paid  by  the 
party  applying  :  and  it  is  a  general  rule,  in  the  King's  Bench,  that  in  all 
4ases  where  a  rule  is  obtained  to  shew  cause,  why  proceedings  should  not 
be  set  aside  for  irregularity  with  costs,  and  such  rule  is  afterwards  dis- 
charged generally,  without  any  special  direction  upon  the  matter  of  costs, 
it  is  understood  to  be  discharged  with  costs,  and  the  latter  rule  must  be 
drawn  up  accordingly  K     But  where  an  affidavit  answered  a  rule  nisi,  for 

*  N.  M.  2  Geo.  IL  C  P.  and  see  Cas.  Pr.      see  1  Chit.  Rep.  S98.  (a). 

C  P.  67.  »  Stebbing  ▼.  Hunt,  1  Chit  Rep.  S84^  5. 

k  2  Taunt  174.  in  notis.  Id,  S97.  S09. 

*  1  Younge  &  J.  562.  >  M^CieL  10. 

0  2  Blac.  Rep.  769.  i"  R.  M.  S7  Geo.  III.  K.  B.  7  Dumf.  Sc 

*  1  Chit  Rep.  998, 9.  m  notis.  East,  82.    4  East,  SIS.   1  Chit  Rep.  ISiS. 
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«  Per  Cur.  H.  S7  Geo.  III.  K.  B.  and 


501 


Days  appointed 
for  particular 
business,  in 
K.B. 


Setting  down 
causes  for  argu- 
ment, in  K.  13. 


Delivery  of 
|>aper  books. 


Setting  down 
cauiies  for  argiu 
iwjut,  in  C  P. 


OF  MOTIOi^S   AND   tiVLM,  8t6. 

setting  aside  proceedings  for  irregukrity^  with  cMt8>  bttt  WM  writtea  in  • 
cramped  and  slovenly  hand^  tlie  courts  on  that  grwutki,  tvluMd  fo  gnat 
the  costs  of  the  application  ^  And  if  there  was  all  j  gttytuid  ibr  tlM  ftk, 
and  it  is  not  drawn  up  with  costs^  the  courts  will  in  general  diadiifgt  it 
without  costs  ^ ;  or  they  will  sometimes  order  the  ootta  to  abide  the  molt 
of  the  suit :  And  where  nothing  is  said  about  costs  in  the  nile>  or  by  the 
courts  on  making  it  absolute^  or  discharging  it^  they  are  eoiteidefed  as 
costs  in  the  cause>  and  must  be  paid  to  the  party  ultimately  sUOMeding,  if 
the  rule  be  made  before  judgment  ^ ;  but  if  it  be  not  made  Wl  afUrwaid% 
they  depend  entirely  on  the  rule ;  and  if  nothing  be  said  therein  ooneera- 
ing  them,  each  party  will  have  to  pay  his  own  costs.  If  a  party  otadn  a 
rule  to  shew  cause^  requiring  two  things  with  costs^  althou^  he  be  detahf 
entitled  to  one>  yet  if  he  faiL  as  to  the  other^  he  shall  not  have  ooata ;  ftr 
the  adverse  party  was  under  the  neoesnty  of  coming  into  cottrt  to  rent 
the  latter. 

In  the  King's  Bench^  particular  days  are  appointed  for  oertaia  bil8iae»; 
as  Tuesday  and  Friday,  which  are  called  paper  dajn,  for  going  through 
the  paper  of  causes^  wherein  conciliums  have  been  moved  fot,  on  the  /rfst 
eide^  and  Wednesday  and  Saturday,  for  transacting  boaiiieaa  elk  tile  thM^n 
side.  All  motions  or  rules  in  matters  of  length  or  donsequenoe^  tte  ip> 
pointed  for  certain  dayB^  and  called  on  first  ^ :  And  special  Caees  fron  tke 
assizes  should  regularly  be  set  down  for  argument,  within  the  iint  Jmr 
days  of  the  following  term  ^  But  no  cause  can  be  set  down  for  aignmeot 
on  the  first  paper  day^  or  on  the  four  last  days  of  business  in  term  t  Tel, 
upoii  the  day  which  would  otherwise  be  the  last  paper  day,  eommon  tMogi 
may  be  set  down,  unless  it  be  the  last  day  of  term.  Special  canees  are  to 
be  entered  for  argument  with  the  clerk  of  the  papers,  at  least  Jbmr  days 
exclusive  before  the  day  of  argument';  of  which  notice  shoold  be  ftfth* 
with  given  to  the  attorney  or  agent  on  the  other  side :  and  all  sndi  caoiei 
must  be  argued  in  the  order  they  are  entered,  and  not  adjourned  to  any 
future  day,  by  consent  or  otherwise ;  unless  the  court  shall  for  reaaoaahk 
cause,  verified  by  affidavit,  upon  application  made  by  either  of  the  partiei^ 
their  attorney  or  agent,  at  least  two  days  before  the  day  of  argamenty 
otherwise  order  k.  The  paper  books,  in  causes  entered  with  the  deric  of 
the  papers  for  argument  on  Tuesday,  must  be  delivered  to  the  diief  ja»* 
tice  and  the  rest  of  the  judges,  on  the  Saturday  preceding;  and  those 
entered  for  argument  on  Friday,  must  be  so  delivered  on  the  Tmrndnj 
preceding  •*. 

In  the  Common  Pleas,  if  a  special  case  be  made  at  nisi  prims,  h  may  be 
set  down  for  argument,  in  the  court  book  or  paper  kept  by  the 

*8Dowl.  &Ryl.  114. 

^  1  Chiu  Rep.  899.  m  naiis. 

'  I(L  669.  10  Moore,  97. 

*  Pref.  to  Bur.  V. 

*  Per  Lord  JSmjfon,  in  CnOer  v.  Powell, 
H.  86  Geo.  III.  K.  B.  lAtrd  Uan^kid 
wished  to  relax  this,  which  is  the  M  r«Ac ; 
tut  on  consideration,   the  court  of  King's 


Bench,  in  the  above  «m%  tkoaght  h  r%hC  to 
adhere  to  it:  And  in  M.  36  Gto.  IlL  ftk 
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mm,  within  the  fint  Jmr  dajn  <»f  the  term,  at  a  matter  of  omne ;  hat 
it  oatmot  bt  let  down  aUterwardi^  without  a  tpecial  application  to  the 
court :  And  it  is  a  rule  in  that  court,  that  no  cauae  be  put  in  the  book  to 
be  argued,  after  the  lait  day  of  arguments,  unlen  the  court  be  thereupon 
moved,  and  shall  order  it  *.    Also,  by  a  rule  of  the  same  court  ^,  ^'  all 
special  arguments  on  demurrers,  and  other  special  arguments,  are  to  be 
heard  on  the  day  next  before  the  sitting  day  at  nUi  prius  in  MiddUsejt, 
and  the  day  next  after  the  sitting  day  at  atii  priui  in  London,  and  on  no 
other  days :"  and  no  argument  is  allowed  on  the  Jirst  lour,  or  kut  fyar 
days  of  the  term  ^    All  special  eases  for  argument  must  in  this  court  be 
set  down  with  the  secoodaries,ybtir  days  exclusire  beibre  the  day  of  argn^ 
ment ;  which  is  done  on  producing  the  case,  signed  by  a  serjeant  on  each 
side,  with  a  motion  paper  for  a  concilium;  and  the  rule  is  drawn  np,  and 
eause  set  down  at  the  same  time.  Demurrers  are  aet  down  in  like  manner,  on 
producing  the  entry  on  the  roll ;  and  such  as  are  not  intended  to  be  argued 
may  be  set  down  of  oourse,  for  any  day  except  the*  first  four  and  last  four 
days  of  term ;  but  if  there  be  not  four  days  between  the  day  of  setting 
ihem  down  and  the  day  of  argument^  the  court  must  be  applied  to  for 
leave,  which  is  always  given,  if  it  be  a  demurrer  merely  fyt  delay,  and  not 
Intended  for  argument ;  and  they  may  even  be  set  down  for  the  last  day 
of  term  '.    The  paper  books  in  this  oourt  are  required  to  be  delivered  to  Deliyay  of 
the  krd  chief  justice,  and  the  other  judges,  two  days  (exclusive  of  the  F*P^  ^^'^^^^ 
day  of  such  delivery,)  before  the  day  on  which  the  causes  shall  have  been 
set  down  for  argument  * :  And,  in  both  courts,  the  exceptions  intended  to 
be  insisted  upon  in  argument,  should  be  marked  in  the  margin  '.    In  the  Diyt  for  pwti- 
Sxcheqner,  the  court  formerly  never  sat  on  the  plea  side  on  Mondays  and  |q  £zcfaem^ 
Thursdays;  because  on  those  days,  until  a  late  act  of  parliaments,  for 
enabling  the  Lord  Chief  Baron  for  the  time  being  to  sit  alone  in  equity, 
the  vdiok  court  always  sat  in  the  Exchequer  chamber,  hearing  causes  in 
equity  ^.    Sinoe  that  time,  the  three  puisne  Barons  sit  regularly  on  those 
days,  as  well  for  the  dispatch  of  the  tM-dinary  business  on  the  plea  side  of 
die  court)  as  for  hearing  motions  in  equity,  unconnected  with  causes  pend- 
ing before  the  LtHrd  Chief  Baron  \    But  motions  in  causes  proceeding  to 
a  hearing  before  the  Lord  Chief  Baron,  can  only  be  made  before  him, 
when  sitting  alone  K 

In  the  King's  Bench,  all  rules  enlarged  till  the  next  term  ^,  and  rules  FermptofT 
for  new  trials  which  stand  over  from  one  term  to  another  >,  are  entered  in  ^'^' 
the  peremptory  paper,  and  fixed  for  certain  days,  called  peremptory  days ; 

*ltT.  126eo.I.C.P.  Geo.IIL  K.B.  andseeR-H.  48Geo.in. 

»  H.  M.  47  Geo.  IIL  C.  P.  By  a  former  C  P.  1  Taunt.  SOS. 

tvktf  they  were  to  be  heard  on  MondmfS  and  *  67  Geo.  IIL  e.  60. 

Tkundays  only.   R.  H.  42  Geo.  IIL  C  P.  '^  9  Price,  15. 
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and  must  be  heard  upon  the  respective  days  for  whidi  they  are  made  per* 
emptory^  unless  special  ground^  by  affidavit  or  otherwise,  be  shewn  to  the 
court,  for  postponing  such  rules  K  And  for  enforcing  this  practice,  it  is 
ordered,  that  ''  no  rules  in  causes  entered  in  the  peremptory  paper  be  en- 
larged during  the  term,  or  put  off  from  the  appointed  day,  by  consent  of 
counsel,  or  the  attomies  concerned  therein,  without  previous  application 
to,  and  special  leave  of  the  court  ^"  In  the  Common  Pleas,  enlarged 
rules  are  set  down  in  the  peremptory  or  remanet  paper,  for  each  of  the 
first  four  days  of  the  term,  and  called  on  after  the  common  motions  are 
disposed  of.  All  rules  for  new  trials,  which  stand  over,  are  set  down  in 
the  same  paper,  and  proceeded  in  at  the  pleasure  of  the  court :  And  such 
matters  as  have  been  argued,  and  in  which  the  court  have  not  given  judg- 
ment, are  likewise  set  down  in  the  peremptory  paper. 

If  a  rule  be  drawn  up  wrong  by  mistake,  the  courts  will  order  it  to  be 
set  right ;  or  it  may  be  discharged,  on  terms  ^ ;  or  if  made  absolute  or 
discharged  by  surprise,'  or  in  consequence  of  a  mistake  of  counsel,  in  stat- 
ing the  terms  of  the  affidavits  on  which  it  was  founded  ^,  the  courts  will 
open  it.  But,  in  the  King's  Bench,  if  any  cause  shall  have  been  moved 
in  court,  in  the  presence  of  the  counsel  of  both  parties,  and  the  court 
shall  have  thereupon  made  a  rule  between  them,  the  same  shall  not  be 
again  moved  contrary  to  such  rule,  under  peril  of  an  attachment*:  And 
the  court  of  Common  Pleas  will  not  open  the  rule  for  an  attachmoit,  on 
the  mere  affidavit  of  the  party,  that  he  has  not  been  served ;  at  least,  un- 
less he  shew  some  mistake  in  the  service  ^:  nor  will  they  rescind  a  rule, 
on  the  ground  that,  at  the  time  of  discussion,  the  parties  omitted  to  pre- 
sent to  the  notice  of  the  court,  a  statute  which  might  have  affected  its  de- 
cision s.  In  the  Exchequer,  where  a  rule  nisi  for  a  new  trial  having  been 
peremptorily  fixed  for  a  day  in  the  third  term  inclusive  after  being  granted, 
and  not  having  been  then  supported,  was  discharged,  the  court  refused 
to  open  it  in  the  ensuing  term,  on  the  suggestion  that  instmcticms  had 
been  prepared,  and  intended  to  be  delivered  to  counsel,  in  the  preceding 
term  ^ :  And  if  that  court  open  a  rule,  made  absolute  on  the  usual  affi- 
davit of  service,  to  give  the  party  an  opportunity  of  shewing  cause,  thej 
will  not  hear  affidavits,  sworn  after  the  day  on  which  the  rule  had  been 
made  absolute  ^ 

In  hearing  motions,  the  course  formerly  observed  in  the  King's  Bench 
was,  to  begin  every  day  with  the  senior  counsel  within  the  bar,  and  then 
to  call  to  the  next  senior  in  order,  and  so  on,  as  long  as  it  was  convenient 
to  the  court  to  sit ;  and  to  proceed  again,  in  the  same  manner,  upon  the 
next  and  every  subsequent  day,  although  the  bar  had  not  been  half,  or 
perhaps  a  quarter  gone  throu^,  up<m  any  one  of  the  former  days ;  so  that 


*Il.H.a6Gea.III.K.B. 
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*  B  Moore^  87. 

«  I  ChiU  Rqk  445.  JmU^  508. 
*It  H«  3Jbc.L  K.B.  andaeeSChh. 
Kf|vt«5. 


f  1  New  Rep.  C  P.256.  andaeeS  TauL 
G28. 
<  1  Bii«.  S98.  8  Moore»  468.  S.a 
»  1  M*CleL  &  T.  508. 
•  5  Pricey  384.  Ante,  501. 
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the  juniors  were  very  often  obliged  to  attend  in  vain^  ^dthont  being  able 

to  bring  on  their  motions,  for  many  successive  days^     This  practice 

bearing  hard  upon  juntor  counsel,  Lord  Mansfield  introduced  a  different 

rule,  which  has  ever  since  been  adhered  to,  of  going  quite  through  the 

bar,  even  to  the  youngest  counsel,  before  he  would'  begin  again  with  the 

seniors;  though  it  should  happen  to  take  up  two  or  more  days,  before 

all  the  motions  which  were  ready  at  the  bar  upon  the  first  day,  could  be 

heard  K     The  same  course  is  observed  in  the  Common   Pleas ;    where  In  C.  P. 

they  begin  with  the  king's  senior  serjeant,  and  go  r^ularly  through  the 

bar,  before  they  begin  again.     In  the  Exchequer,  the  court  will  not  allow  In  Exchequerr 

more  than  two  motions  to  be  made  successively  by  the  same  counsel,  till 

they  have  gone  through  the  rest  of  the  bar  ^. 

When  a  matter  comes  before  the  court  on  a  rule  to  shew  cause,  as  on  a  What  counid 
motion  for  a  new  trial  *,  in  arrest  of  judgment,  or,  in  the  King's  Bench,  o^JJqJ'Jo  ,) 
to  quash  an  order  of  sessions,  &c.  all  the  counsel  are  heard  on  each  side ;  cause, 
the  counsel  who  shew  cause  first,  and  then  the  counsel  on  the  other  side : 
If  there  are  several  counsel,  the  senior  begins.  When  a  matter  comes  be-  On  nde  for 
fore  the  court  on  a  rule  for  a  concilium,  as  on  a  special  verdict,  or  special 
case,  demurrer,  writ  of  error,  or,  in  the  King's  Bench,  on  a  motion  to 
quash  a  conviction,  &c,  one  counsel  only  (commonly  X}^e  junior,)  is  heard 
on  each  side :  And  as  there  is  only  one  plaintiff  in  ejectment,  to  whom  the 
court  can  look,  if  the  parties  separately  interested  choose  to  join  in  the 
same  ejectment,  their  interest  must  be  treated  as  one  and  the  same,  and  as 
if  there  were  but  one  plaintiff  ^  So,  where  a  case  is  sent  out  of  Chancery, 
for  the  opinion  of  the  court  of  Common  Pleas,  they  will  only  hear  one 
counsel  for  each  separate  interest ;  though  the  parties  who  have  a  common 
interest,  be  placed  adversely  to  each  other  in  the  suit  ^  On  a  special 
verdict  or  special  case,  the  counsel  for  the  plaintiff  begins  first  >,  or,  on  a 
demurrer,  writ  of  error,  or  motion  to  quash  a  conviction,  the  counsel  for 
the  party  objecting :  the  counsel  for  the  other  party  is  then  heard  in  an- 
swer, and  the  counsel  who  began  first  replies..    When  the  defendant  is  When  defendant 


»  1  Bur.  67. 
>»  Id,  58. 

*  4  Price,  S45. 

*  In  HUary  tenn  1828,  the  chief  justice 
intjmated  to  the  bar  of  the  court  of  King's 
JBoich,  that  as  it  was  of  high  importance  to 
the  public,  and  to  the  suitors  in  the  particular 
causes  in  which  rules  nid  for  new  trials  had 
been  granted,  that  tliose  rules  should  be  dis- 
poaed  of  during  the  term,  or  so  soon  afler  as 
possSile^  the  court  would  wish  to  hear  only 
one  counsel  on  each  side :  They  therefore  re- 
quested, that  the  juniors  in  each  case,  would 
not  address  them,  after  their  senior  had  been 
beardy  unless  they  felt  that  he  had  omitted 
some  hnportant  fact,  or  some  material  argu- 
ment, which  ought  to  have  been  presented  to 
the  attention  of  the  court.     Thev  did  not, 


however,  mean  to  lay  down  a  rigid  rule^  that 
they  would  hear  only  one  counsel  on  each 
side,  which  might  be  productive  of  inconveni- 
ence ;  but  they  trusted  to  the  discretion  of 
the  bar,  not  to  occupy  thdr  time,  by  going 
severally  through  the  whole  case,  where  it 
was  not  alMolutely  necessary  to  the  interests 
of  their  client.  A  similar  regulation  was 
stated  to  have  been  made  before  in  the  time 
of  lord  IMenbormi^h,  when  there  was  an  ar- 
reor  of  rules  for  new  trials ;  which  regulation 
had  for  some  time  been  rigidly  observed,  but 
it  was  understood  that  it  would  not  be  perma- 
nent 

*  6  DowL  &  RyL  294.  jier  Bai/ley,  J. 

t  2  Marsh.  413. 

'  Banics,  155. 
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brougiit  up  for  judgment  in  the  King's  fiendi^  after  trial  in  a  driiiiiiiil 
case^  the  defendant's  affidavits  are  first  read^  and  then  the  proaecntor's  afi« 
davits ;  after  which^  the  defendant's  counsel  are  firfet  heard^  and  then  the 
prosecutor's  counsel.  When  he  is  brought  up  <m  a  judgment  by  defiuil^ 
the  prosecutor's  affidavits  are  first  read^  and  then  the  defendant's  affida^ 
vita ;  after  which  the  prosecutor's  counsel  are  first  heard,  and  then  tlie 
defendant's  counsel.  But  affidavits  are  not  admissible  to  a^ravale  pn* 
nishment  upon  a  conviction  for  felony,  even  though  the  record  be  remoted 
iato  this  court  *:  And  wh^i  there  are  na  affidavits,  the  defendant's  oounsei 
always  b^;in  ^.  Upon  an  appeal  to  the  sessions,  againat  an  order  of  filia* 
tion,  the  respondents  are  to  begin  by  supporting  their  order,  as  in  all  oiker 
cases^  But  on  an  appeal  against  a  poor-rate,  on  the  ground  that  the  vf^ 
pellant  was  over-r*ted,  the  practice  at  the  sessions  requiring  the  appdhnt 
t0  begin  by  proving  his  case,  which  the  appellant  refusing  to  do,  the  i^ 
peal  was  dismissed;  the  court  reftised  a  mandamus  to  the  sessions,  to  re- 
hear the  appeal  on  this  objection  ^.  In  the  King's  Bench,  when  counaei 
has  had  his  brief  in  due  time,  and  is  accidentally  or  inadvertently  absent 
at  the  time  the  common  paper  is  called  over,  the  court  will,  on  his  niov« 
ing  for  that  purpose,  allow  him  to  take  judgm^it  as  if  he  had  been  pre* 
sent*.  But,  in  the  Exchequer,  if  oounsei  oa.  either  side  appear  to  aigoe 
a  special  case,  on  the  day  appointed  by  the  rule  for  a  concilium,  and  tbe 
counsel  finr  the  other  party  do  not  attend,  the  counsel  in  attendance  will 
be  heard,  and  the  oourt  will  give  judgment  in  the  absence  of  the  other 
oounsei ;  and  they  will  not,  on  any  occasion,  permit  the  case  to  be  opened 
again,  for  the  purpose  of  giving  the  counsel  who  may  have  been  absent,  sa 
opportunity  of  arguing  it :  the  necessary  attendance  of  counaei  in  another 
court,  net  being  considered  to  be  a  sufficient  reason  for  their  being  absent 
from  this  oourt,  on  the  day  appointed  for  an  argument  here  '. 

After  a  special  argument  on  a  concilium,  it  is  usual  for  the  courts  to 
call  upon  each  of  the  counsel  or  Serjeants  concerned,  to  make  a  motion; 
which  is  called  moving  for  their  argument :  but  it  seems  that,  in  the 
King's  Bench,  it  is  not  the  practice  to  call  upon  the  counsel  to  move  fijr 
their  argument  as  a  matter  of  course,  tliough  it  is  said  to  be  otherwise  is 
the  Common  Pleas  k.  And  where  it  was  moved,  in  the  latter  court,  fiir 
leave  to  justify  bail,  after  two  seijeants  had  moved  fwr  their  argmnents, 
the  court  would  not  receive  this  motion,  till  the  paper  wiu  gone  throogk^. 
On  motions  for  judgment  without  argument,  on  paper  days  in  the  Kii^s 
Bench,  one  shilling  is  paid  for  each  motion,  by  the  counsel  Tnalfing  it,  to 
the  box ;  which  is  called  box  money,  or  high  bar  money,  and  paid  by  tlie 
secondary  on  the  plea  side,  into  the  hands  of  the  clerk  of  Hifi  junior  judge, 
in  order  to  be  by  him  paid  ov^  to  the  judges  of  the  court  in  equal  shares, 
to  be  disposed  of  by  them  for  such  charitable  purposes,  as  they  in  their 


*  6  Bam.  &  Cret.  148.    9  Dowl  &  RyL 
174. 179.  S.  C. 

«»R.M.  29  Geo.  IILK.B. 

*  If  East,  6a 

^  6  Maulc  &  Scl  57. 


*  8  Chit  Bflp.  408.  (a), 
r  9  Price,  68. 
«  I  WUi.  76. 
("  Pr.  Bi«.  S66. 
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diwretion  diall  think  proper  K  On  the  laist  day  of  tenn^  tfto  shillings  sre 
paid  in  that  court  for  the  first  motion^  and  one  shilling  for  every  nsotion 
afterwards.  In  the  Common  Pleas^  there  are  no  pa3^ents  of  this  na^ 
ture :  but^  on  entering  satisfaction  on  the  roll^  it  is  nsnal  for  the  plaintiff 
to  pay  one  shilling  for  every  hundred  pounds  recovered  to  the  secondary, 
who  pays  it  over  to  the  junior  judge's  derk^  by  whom  it  is  distributed 
among  the  prisoners  in  the  Fleet  Prison. 

A  petition  is  usually  exhibited,  in  order  to  obtain  some  &vor  or  relief  Petition  to 
proceeding  from  the  court  or  a  jndge>  &c.  without  calling  upon  the  other  ^^^  or  judge, 
party  to  shew  cause  against  it  $  as  for  prisoners  to  have  day  rules  allowed 
them  by  the  court  in  term-time  ^ ;  or  to  be  relieved  against  the  extortioB 
of  gaolers  S  &c  or  discharged  from  imprisonment  under  the  Lords'  aet^; 
or  fw  paupers  to  be  admitted  to  sue  in  formd  pauperis*;  m  infants  to 
aae  by  prochein  amy,  or  defend  by  guardian  ^,  &e.     In  the  case  of  prison* 
ersy  the  petition  is  exhilnted  to  the  court;  in  the  other  eases,  to  a  Judge  a4 
chambers ;  or  it  may  be  exhibited  to  the  master  of  the  rolls,  for  an  original  Master  of  roIU. 
writ  to  be  issued,  after  a  writ  of  error  on  a  judgment  by  de&ultf,  ot  hr 
amending  an  original  writ  ^ ;  to  the  lords  of  the  treasury,  for  the  plaintiff  Lovii  of  i 


to  obtain  money  levied  on  a  capias  utlagatum  *  /  to  the  atiomey  general,  ^^' 

for  the  allowance  of  a  writ  of  entNr,  where  the  king  is  conoetned  ^ ;  or  to  nL 

the  house  of  lords,  for  the  plaintiff  in  error  to  return  a  writ  of  certiorari  Homo  of  Lm^ 

out  of  the  regtilar  course  ^  or  to  have  the  cause  appointed  £Mr  a  short  day'. 


Analogous  to  the  proceedings  in  court,  by  motion  and  ruk,  is  the  prae«  Practice  by 
tioe  by  summons  and  order  at  a  judge's  chambers,  of  whieh  something  has  ^^^^ 


been  already  said  in  a  preceding  chapter  *•  This  praetioe  seems  to  haiPS 
arisen,  partly  from  the  overflowing  of  the  busiaess  of  the  eourts  ia  term* 
time^  and  partly  from  the  necessity  of  certain  proceedings  being  had  in 
vacation,  when  the  courts  are  not  sitting :  And  although  extremely  bur- 
thenaome  to  the  judges,  yet  it  manifestly  tends  to  the  advantage  ef  the 
suitor,  the  ease  of  the  practitioner,  and  the  general  advancement  ef  jus« 
tioe,  by  preventing  the  expense,  trouble  and  delay,  which  would  ensue,  if 
an  application  to  the  courts  were  in  all  cases  necessary. 

It  was  formerly  a  rule,  that  '*  no  attorney,  or  other  person,  should  be  Attendance  at 
summoned  to  attend  any  justice  of  the  King's  Bench,  nar  any  matters  be  bni'm  tenn 
transacted  before  such  justice  at  his  diambers,  or  elsewhere  out  of  court,  ^°*^ 
during  the  sitting  of  the  court  at  WeHminster  "."    But  this  rule  has  been 
recently  discharged,  in  the  King's  Bench  <^:  and  it  is  now  the  practice  in 

*  R.  T.  9>%^S  Geo.  II.  K.  B.   2  Bur.      §  36. 

867.  1  AnU,  IS8.  Append.  Chap.  VII.  §  96. 

*  AfOe,  874.  Append.  Chap.  XV.  §  67.  ^  PW,  Chap.  XLFV. 

<  Ant9,  23S.  >  Id.  Append.  Chap.  XUV.  J  ISO. 

^  AtUe,  S7&,  &c    Append.  Chap.  XV.  "  Chapw  XVIII.  p.  469,  &ew 

$68.  "K.M.  llGeo.L  K.B.  aadteeltT. 

*  AnU,  97.  Append.  Chap.  IV.  §  8.  14  Car.  II.  reg.  2.  K.  B.  R.  H.  17  Geo.  IL 
'  Ante,  99,  100.     Append.  Chap.  IV.  §  C.  P. 

11, 12.  <*  R.  M.  2  Geo.  IV.  K.  B.   5  Bam.  & 

s  Ante,  108.  Append.  Chap.  V.  §  88.  Aid.  217. 

^  Poit,  Chap.  XLIV.   Append.  Chap.  V. 
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all  the  courts  %  for  one  of  the  judges  to  attend  daily  at  chambers,  during 

term,  from  half  past  three  until  ^ve  o'clock :  in  consequence  of  which,  the 

evening  attendance  of  the  judges  at  chambers^  in  term-time,  is  discon- 

Summonses  and  tinned.     Also,  by  a  late  act  of  parliament  ^  "  the  judges  of  the  courts  of 

orders  by  judges,   king's  Bench  and  Common  Pleas,  and  barons  of  the  Exchequer  at  WesU 
on  circuits.  o  ^  *  ^  ^ 

minuter,  and  the  justices  of  Chester ,  are  authorized,  during  thdr  respectiye 
circuits  for  taking  the  assizes,  to  grant  such  and  the  like  summonses,  and 
make  such  and  the  like  orders,  in  all  actions  and  prosecutions  depending 
in  any  of  his  majesty's  courts  of  record  at  Westminster,  in  which  the  issue, 
if  brought  to  trial,  would  be  to  be  tried  upon  such  their  respecUve  cir- 
cuits^ as  if  such  justices  of  the  courts  of  King's  Bench^  &c.  were  respec- 
tively judges  of  the  court  in  which  such  actions  or  prosecutions  are  de* 
pending,  although  such  respective  justices  of  the  courts  of  King^s  Bendi, 
&c.  may  not  be  judges  of  the  court  in  which  such  actions  or  prosecutifloi 
are  depending ;  and  such  summonses  and  orders  shall  be  of  the  same  force 
and  effect,  as  if  such  justices  of  the  courts  of  King's  Bench,  &c;  were  re- 
spectively judges  of  the  courts  in  which  such  actions  or  prosecutions  are 
In  county  pala-  depending :  And,  for  the  purposes  of  this  act,  the  counties  palatine  of 
°^  Lancaster y  Durham,  and  Chester,  shall  be  taken  to  be  counties  on  the 

circuits  of  the  respective  justices  of  the  courts  of  King's  Bench  S  &&" 
In  Wales.  The  judges  of  the  courts  of  Great  Sessions  in  Wales  are  also  authorized, 

by  statute  5  Greo.  IV.  c.  106.  §  11,  12.  to  make  rules  and-  orders,  in  all 

cases  at  law,  when  the  said  courts  shall  be  sitting  in  any  county  within 

their  jurisdiction ;  and  also  in  all  cases>  both  at  law  and  in  equity,  when 

the  said  courts  shall  not  be  sitting  in  Wales,  to  hear  motions  and  petitioiis, 

and  make  rules  and  orders  thereon^  in  vacation,  and  out  of  the  jurisdictiflB 

of  the  said  courts. 

Judge's  order  The  order  of  a  judge  is  sometimes  absolute  in  the  first  instance ;  as  tt 

J^^'^^'?  ^"*    hold  to  bail  *,  to  charge  a  person  in  custody  on  a  criminal  account  with  a 

K.  B.  civil  action,  or  to  docket  a  roll  after  the  lapse  of  a  year^  &c.     And  where 

a  rule  is  drawn  up  in  term  time,  as  a  matter  of  course,  on  a  motion  paper 
signed  by  counsel,  as  to  bring  money  into  court,  to  change  the  venue,  to 
plead  several  matters,  or  for  a  special  jury,  or  view,  &c.  a  judge's  cider 
may  be  had  in  the  first  instance,  in  the  King's  Bench,  for  the  derk  of  the 
rules  to  draw  it  up  in  vacation,  on  producing  a  motion  paper  so  signed. 
For  drawing  up  So,  in  the  Common  Pleas,  a  judge's  order  may  be  obtained  in  the  first  in- 
in  C.  P.  '  ^^°^>  ^^^  ^^  secondaries  to  draw  up  a  rule  in  vacation,  to  bring  mooej 

into  court,  or  for  a  special  jury,  on  producing  a  motion  paper  signed  by  a 
Serjeant ;  for  in  these  cases^  a  Serjeant's  hand  would  be  sufiident  in  tan 
time :  but  in  the  other  cases,  of  changing  the  venue,  &c.  where  an  appli- 
cation must  be  made  to  the  court  in  term,  a  summons  must  first  be  served 
In  genera],  pre-  in  vacation,  for  the  secondaries  to  be  at  liberty  to  draw  up  the  rule.  An 
mons.     ***°"      order,  however,  is  in  general  preceded  by  a  summons,  for  the  attendance 

*  5  Bam.  &  Aid.  217.  Notice,  M.  S  Geo,      &  P.  1S8.  n. 
IV.  a  P.  &  Excheq.    7  Moore,  460.    1 1  <=  §  6. 

Price,  488.  «>  Append.  Chap.  X.  §  87. 

*  1  Geo.  IV.  c.  65.  §  6.  and  see  I  Car. 
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of  the  attorney  or  agent  of  the  opposite  party,  before  a  judge  at  chambers, 
to  shew  cause  against  it :  And  where  a  judge  has,  upon  hearing  a  party 
on  summons,  refused  an  order,  an  appeal  can  only  be  made  to  the  court*. 
In  some  cases,  a  judge's  order  is  di*awn  up,  in  default  of  appearance,  on  When  made  on 
the  Jirst  summons ;  as  for  a  supersedeas  to  discharge  the  defendant  out  of    ^  wmmons. 
custody  in  the  King's  Bench,  for  not  declaring  against  him  in  due  time ; 
but  in  general,  there  must  be  three  summonses,  and  an  affidavit  of  attend-  On  three  luxn- 
ance  thereon  \  before  the  judge  will  make  an  order  for  non-attendance  ^. 
And  in  vacation,  when  the  court  is  not  sitting,  some  things  are  sdlowed  to  In  Ttcation. 
be  done  by  a  judge  at  chambers,  which  in  term  time  must  be  moved  in 
court ;  as  to  enter  up  judgment  on  a  warrant  of  attorney,  above  one  and 
under  ten  years  old,  or  to  refer  it  to  the  master,  or  prothonotary,  to  com- 
pute principal  and  interest  on  bills  of  exchange,  or  promissory  notes, 
&c.  ^ :  In  the  former  case,  the  order  is  granted  in  the  first  instance ;  but 
in  the  latter,  it  is  preceded  by  three  summonses.     A  judge  at  chambers  For  Kiting 
will  not  set  aside  an  execution,  or  other  act  of  the  court ;  but  where  the  ^^  execution, 
justice  of  the  case  requires  it,  he  will  stay  the  proceedings  thereon  in  va- 
cation, to  give  the  party  an  opportunity  of  applying  to  the  court  in  the 
ensuing  term. 

A  judge's  order  for  a  stay  of  proceedings,  must  be  drawn  up  and  served  Drawing  up* 
forthwith ;  otherwise  it  will  be  considered  as  waived  by  the  party,  by 
whom  it  has  been  obtained  ^     The  order  obtained  upon  a  summons  is.  How  impeached, 
however,  subject  to  an  appeal,  and  the  validity  of  it  may  be  impeached 
two  ways ;  either  by  moving  the  court,  to  set  it  aside  ',  or,  if  made  in  va- 
cation, by  applying,  in  the  next  term,  to  set  aside  the  proceedings  that 
have  been  had  under  it  s.     But  if  the  order  be  acquiesced  under,  it  is  as  If  acquiesced 
valid  as  any  act  of  the  court  ^ :  And,  in  the  King's  Bench,  a  judge's  order  IJ^  *  ^   , 
for  a  prisoner's  discharge  under  the  Lords'  act,  made  out  of  term,  has  been 
held  to  be  final '.     Indeed,  if  it  become  necessary  to  enforce  a  judge's  How  enforced. 
order  by  attachment,  or  other  act  of  the  court,  there  must  be  a  previous 
motion  to  make  it  a  rule  of  court  ^. 

*  5  Taunt.  850.   and  see  1   Chit.  Rep.  >  4  Bur.  2569. 
124.  232.  246.  (a).  »  1  Taunt  47. 

b  Append.  Chap.  XVIII.  §  14»  15.  *  Doug.  68.  Webster  ▼.  Wilkinson,  H.  26 

*^  Ante,  369.  Geo.  III.  K.  6.    3  Moore,  64.    Jameson  v. 

'  Ante,  486.  Baper,  id,  65.  (a).  Ante,  382. 

•  4  Bam.  &  Cres.  865.    7  Dowl.  &  RyL  ^        ^  4  Bur.  2569.  Per  Ld.  Kenyon,  in  Oir- 
4«S.  S.C.  tis  T.  Tatfhr,  E.  35  Geo.  III.  K.  B. 

'  1  Chit  Rep.  246. 
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Of  SETTING   ASIDE^  and  STATING   PROCEEDINGS* 

Having  stated^  in  the  preceding  chapters^  the  various  modes  of  com- 
mencing  actions,  and  the  proceedings  therein  to  the  declaration,  on  be- 
half of  the  plaintiff,  with  the  time  allowed  for  pleading  in  ordinary  cases, 
and  whatever  is  peculiar  to  the  proceedings  in  actions  by  or  againat  aitorm 
nies,  and  against  prisoners  in  custody  of  the  sheriff,  &c.  or  of  the  marshal 
or  warden ;  and  having  taken  a  view  of  the  means  of  removing  actions 
from  inferior  courts,  and  of  motions  and  rules  in  general,  and  the  practics 
by  sumfttons  and  order  at  a  judge's  chambers,  I  shall  next  proceed  to  sheir 
what  is  to  be  done  by  the  defendant,  when  an  action  is  brought  against  him; 
and  in  sp  doing  shall  consider  first,  in  what  cases,  and  upon  what  grooadsy 
he  may  move  the  courts  to  set  aside  or  stay  the  proceedii^ :  secondly,  wbtl 
steps  are  to  be  taken  by  him,  when  he  has  no  merits ;  and  thirdly,  if  ho 
has,  in  what  manner  he  should  prepare  for  and  make  his  defence  to  dit 
action,  which  will  lead  on  to  the  consideration  of  pleas  and  pleftding,  ta 
Upon  a  review  of  which  it  will  appear,  that  the  defendant,  aooarding  to 
the  drcumstances  of  his  case,  either  applies  to  the  rgutto&fe  jurisdictiooof 
the  court  by  motion,  or  relies  on  bis  legal  ground  of  defence,  by  plgadim 
it. 

In  the  defence  of  an  action,  one  of  the  first  thiz^  to  be  attended  to^ 
on  the  part  of  the  defendant,  is  the  regularity  of  the  pmnsedings  ;  ftr  if 
they  are  irregular,  the  courts,  on  motion  %  will  set  them  aside. 

An  irregularity  may  be  defined  to  be,  the  want  of  adherence  to  SOBM 
prescribed  rule  or  mode  of  proceeding ;  and  it  consists,  either  in  ooBittiiig 
to  do  something  that  is  necessary  for  the  due  and  orderly  eondooting  of  s 
suit,  or  doing  it  in  an  unseasonable  time,  or  improper  manner.  Urns,  tin 
want  of  notice  is  an  irregularity,  whether  it  be  to  process,  upon  a  decjs* 
ration,  or  of  trial  w  inquiry :  so,  if  the  notice  be  not  given  in  dpo  time^ 
or  a  proper  manner.  In  general,  an  irregularity  is  either  in  mesne  pi** 
cess,  or  the  proceedings  thereon  before  judgment,  or  in  the  JmdgmeHi,  or 
execution.  If  there  be  any  irregularity  in  the  process,  or  notice  to  appeir 
thereto,  or  in  the  delivery,  filing  or  notice  of  declaration,  or  notice  of  trial 
or  inquiry,  the  defendant,  we  have  seen  \  may  move  the  court,  on  a  pro- 
per affidavit  ^,  to  set  aside  the  proceedings,  and,  if  in  custody,  for  his 


*  For  notices  of  motion,  to  set  aside  pro- 
ceedings  for  irregularity,  see  Append.  Chap. 
XX.  5  1,  «,  8,  4. 

^  Jtnte,  468. 


'  Append.  Chap.  XX.  §  6.  And  ibr  tk 
rule  niii  thereon,  see  td.  5  &  and  thfc  notfec 
to  plaintifi;  not  to  make  ii  abaokite^  «t  {  7. 
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charge  on  filing  common  bail^  or  entering  a  common  appearance ;  or^  if  he 
has  given  bail  to  the  sheriff^  that  the  bail  bond  may  be  delivered  up  to  be 
cancelled.  A  judgment  by  default  is  irregular^  when  the  defendant,  in  an  Judgment. 
action  not  bailable,  has  not  been  served  with  a  copy  of  process,  or  there 
has  been  no  declaration  regularly  delivered  or  filed,  and  notice  thereof 
given  to  the  defendant*;  or  when  it  is  signed  before  the  defendant's  ap<- 
pearanoe,  or  without  entering  a  rule  to  plead,  or  demanding  a  plea,  when 
neoeaaary ;  before  the  time  for  pleading  is  expired ;  or  after  a  plea  has 
been  regularly  delivered  or  filed  \  And  when  an  execution  is  irregular.  Execution. 
the  defendant  may  move  to  set  it  aside  ;  and  that  he  be  discharged  out  of 
custody,  or  that  the  money  levied  may  be  restored  to  him  ^. 

The  application  to  set  aside  proceedings  for  irregularity,  should  be  made   Application  \o 
as  early  as  possible,  or,  as  it  is  commonly  said,  in  the  first  instance  ** ;  and  ^^JJ*     ^^ 
when  there  has  been  any  irr^ularity,  if  the  party  overlook  it,  and  take  made. 
subsequent  steps  in  the  cause,  he  cannot  afterwards  revert  back  to  the 
irregukrity,  and  object  to  it  ^     If  there  be  any  defect  or  irregularity 
therefore  in  mesne  process,  or  the  notice  subscribed  thereto,  or  in  the  ser- 
vice of  process,  the  defendant  should  take  advantage  of  it  before  he  has 
appcsared  ^:  And  if  the  irregularity  be  in  the  delivery,  filing,  or  notice  of 
declaration,  the  application  should  be  made,  if  possible,  two  days  at  least 
before  the  time  appointed  for  the  execution  of  the  writ  of  inquiry  s.     Ir*   Wairer  of  irre- 
r^;nlarity  in  the  service  of  process,  however,  is  waived  by  the  defendant's  ^^  "'  ^' 
attorney  having  written  to  the  plaintiff's  attorney,  after  the  process  was 
served,  undertaking  to  appear,  receive  a  declaration,  and  give  security  fur 
costs  ^ ;  or  by  the  defendant's  paying  the  debt  and  part  of  the  costs ',  or 
•dmitting  the  debt  subsequently  to  the  service  of  the  writ,  and  requesting 
time  for  the  payment  of  it  ^.    And,  by  taking  the  declaration  out  of  the 
offioej  or  obtaining  time  to  put  in  bail  to  the  action,  the  defendant,  we 
have  seen  \  waives  all  objections  to  the  regularity  of  the  process ;  the  in- 
tent of  which  is  only  to  bring  him  into  court.     But  this  it  seems  is  only 
a  waiver  of  irregularities  in  the  process,  and  not  in  the  declaration  ™.  Yet, 
where  the  plaintiff  declared  by  the  bye,  before  he  had  declared  in  chief,  it 
was  holden,  that  taking  the  declaration  by  the  bye  out  of  the  office,  was  a 


*iTauiiL818. 

k  Id,  545. 

'  Ante,  489.   Append.  Chap.  XX.  §  S,  4. 

0  S  DurnC  &  Eait,  7.  1  East,  SSd.  8 
DowL  &  RyL  450.  9  Price,  637. 

*  I  East,  77.  and  see  S  DuraC  &  Eait, 
10.  6  Durnt  &  East,  254. 464.  1  East,  SSO. 
%  fioMth  R.  S91.  2  Chit.  Rep.  236,  7. 
6  Bvn.  &  Cxet.  76.  9  DowL  &  Ryl.  124. 
&  a  6  Barn.  &  Cres.  77.  {b,)  9  Do«L  & 
ByL  18.  K.  B.  1  H.  Blac.  251.  1  Bos.  & 
PuL  250.  344.  1  Taunt.  59.  2  Tauot  244. 
4  Taunt.  545.  6  Taunt.  6.  1  Marsh.  403. 
SLa   6  Taunt  185.   1  Moore,  299.  C  P. 

VOL.  I. 


9  Price,  637.-  11  Pricey  122.  Excheq. 

f  Ante,  160,  61. 

■  2  Smith  R.  391.  2  Chit.  Rep.  237.  Cas. 
Pr.  C.  P.  69.  145.  Pr.  Reg.  127. 242.  S.  C. 
Barnes,  255,  6.  2  New  Rep.  C.  P.  75.  and 
see  N.  M.  2  Geo.  II.  C.  P.  6  Price,  15. 

^  1  ChiL  Rep.  129.  and  sec  2  Chit.  Rep. 
236. 

1  11  Price,  122. 

k  7  Moore,  461.  1  Bing.  132.  S.  C. 

>  Ante,  IfiO. 

""  2  New  Rep.  C.  P.  83.  andsee4Dum£ 
&  East,  349. 
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waiver  of  ibe  irregularity  *.     So^  where  the  dedaration  was  delivered  at 
the  same  time  as  a  bill  of  particulars  which  was  insufficient^  and  another 
order  was  afterwards  obtained  for  better  particulars^  the  court  of  Cmnmon 
Pleas  held,  that  as  the  defendant*s  attorney  had  not  returned  the  dedara- 
tion>  with  the  insufficient  particulars^  he  had  waived  the  irr^ularity  ^ : 
And  if  the  plaintiff  take  a  plea  out  of  the  offioe>  and  keep  it^  he  waives 
any  objection  to  the  plea>  on  the  ground  of  its  having  been  pleaded  by  a 
new  attorney^  without  an  order  to  change  the  former  one  ^.     In  proceed- 
ing against  prisoners^  an  irregularity^  we  have  seen^  may  be  waived  by  the 
defendant's  pleading  ^,  letting  judgment  go  by  default  *,  or  suffering  the 
plaintiff  to  charge  him  in  execution  '.     But  the  giving  of  a  bail  bonds^  or 
paying  or  giving  security  for  the  debt  \  by  a  defendant  under  arrest,  will 
not  operate  as  a  waiver  of  the  irregularity :  And  where  the  defendants 
had  appeared  to  a  scire  facias,  after  a  rule  nisi  had  been  obtained  for  set- 
ting aside  proceedings  for  irregularity^  the  court  held^  that  the  rule  having 
been  obtained  the  last  day  of  term,  which  was  no  stay  of  proceedings,  the 
defendants  were  obliged  to  appear,  and  therefore  it  was  no  waiver '.    The 
defendant's  pleading,  however,  to  the  scire  facias,  would  in  such  case  be 
a  waiver  of  the  irregularity  ^. 
Motion  to  set  In  the  King's  Bench,  it  is  a  rule  to  refuse  motions  to  set  aside  process 

ings,  in  K.  B.      ^^^  irregularity,  even  though  no  new  step  has  been  taken  in  the  cause,  on- 
In  C.  P.  less  the  defendant  make  his  application  in  a  reasonable  time  K     But,  in 

the  Common  Pleas,  a  defendant  may  move  to  set  it  aside,  at  any  time  be- 
fore a  new  step  is  taken  in  the  cause  ™.  And  this  was  formerly  considered 
as  necessary ;  it  being  holden,  that  a  defendant  who  complained  of  an  ir- 
regularity in  process,  must,  if  he  had  an  opportunity,  have  applied  to  set 
it  aside,  before  the  plaintiff  had  taken  any  further  step  °.  But  where  the 
plaintiff  having  served  an  irregular  process,  the  defendant  gave  him  nodoe 
of  the  irregularity,  and  that  if  he  proceeded  thereon,  the  defendant  would 
move  to  set  aside  the  proceedings,  this  was  deemed  an  exception  to  the  or- 
dinary rule  ^.  And  now,  according  to  later  decisions,  the  court  of  Com- 
mon Pleas  will  not  bind  the  defendant  to  any  particular  time  for  applying 
to  set  aside  the  proceedings ;  nor  refuse  the  application,  unless  the  partj 
who  has  served  the  defective  process  take  some  step,  by  which  he  shews 
that  he  means  to  proceed  upon  it  p  ;  in  which  case,  they  expect  the  appli- 
cation to  be  made  immediately  p  :  Therefore,  where  a  defendant  has  been 

*  S  East,  S42.  Ante,  424, 5.  (Q.  i  6  Taunt  191,  2.    1  Manh.  551.  &  C 
*>  2  Moore,  00.  and  see  id,  655.  8  Taunt      per  Gibbs,  Ch.  J.    Peanon  v.  Hodgtcfii,  V. 

592.  S.  C.  55  Geo.  III.  K.  B.  1  Chit  Rep.  14  {b},  6 

'  2  New  Rep.  C.  P.  509.  Taunt  6.    1  Marsh.  403.  S.  C    1  Mooic^ 

*  Ante,  357.  300.    6  Bam.  &  Cres.  76.   9DowL&R:rL 

*  AfUe,  345.  124.  S.  C.  6  Bam.  &  Cres.  77.  (b)  9  DoA 
'  Ante,  357.  &  RyL  18.  but  see  2  Chit  Rep.  165. 

>  7  Duraf:  &  East,  375.  but  see  4  Moore,  *"  6  Taunt  5.  1  Marsh.  40S.  &  C  1  Cliit 

317.  1  Brod.  &  Bing.  529.  S.C.  Rep.  14.  (b). 

^  1  Chit  Rep.  468.  »  2  Taunt  243. 

*  5  East,  462.  and  see  IS  East,  588.  °  5  Taunt  330. 

^  1  JX>wl  &  RyL  181.  '6  Taunt  191,  2.    1  UuA.  ^h  &  C 
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served  with  notice  of  declaration^  and  interlocutory  judgment  signed^  and 
notice  given  of  executing  a  writ  of  inquiry^  he  is  too  late  to  take  advan- 
tage of  a  defect  in  the  process  *.  And  though  an  appearance  entered  by 
the  plaintiff^  according  to  the  statute^  is  not  of  itself  sufficient,  in  the 
Common  Pleas,  to  core  a  mistake  in  the  service  of  process  ^,  yet  if  notice 
be  afterwards  given  to  the  defendant,  <^  the  declaration  being  filed,  he 
must  apply  to  the  court  before  judgment  ^  In  the  Exchequer,  the  ap«  In  Exchequer, 
plication  to  set  aside  proceedings  for  irr^ularity,  ought  to  be  made  in  the 
first  instance ;  and  where  the  party  cannot  satisfactorily  account  for  not 
applying  sooner  than  he  does,  the  court  will  not  assist  him  ^ :  and  it  is 
said  to  be  a  rule,  that  all  motions  to  annul  proceedings,  on  the  ground  of 
irregularity,  should  be  made  the  same  term  with  the  proceedings  com- 
plained of®.  In  disposing  of  a  rule  nisi,  for  setting  aside  all  proceedings 
subsequent  to  the  writ  of  quo  minus,  and  service  thereof,  and  staying  all 
further  proceedings,  on  payment  of  the  debt,  and  costs  of  the  writ  and 
service,  that  court  would  not  give  an  opinion  on  the  alleged  unreasonable- 
ness of  an  attorney's  bill,  stated  as  the  sole  ground  for  supporting  the  rule; 
that  being  a  proper  subject  of  reference  to  the  master :  nor  would  they 
make  such  reference  a  part  <^  the  order  for  discharging  the  original  rule  ^ 

There  are  some  distinctions  deserving  notice,  between  a  mere  irregU'  Dittinction  be- 
larity,  and  a  complete  defect  in  the  proceedings;  The  former  may  be  iJrify/an?^ 
waived  by  the  adverse  party,  but  not  the  latter «.     For  a  mere  irregu-  defect.  In  pro- 
larity  in  the  copy  ^,  or  service  ^  of  process,  or  in  the  declaration  ^,  &c.  the 
oourts  will  only  set  aside  the  proceedings  that  are  irregular,  leaving  the 
plaintiff  at  liberty  to  continue  his  suit  from  -the  last  regular  proceeding  ^ ; 
but  for  a  complete  defect,  the  proceedings  are  stayed  in  toto  ™.    On  setting  Costs  on  setting 
aside  proceedings  for  irregularity,  the  party  complained  of  is  in  general  *^!ftjj^eed-  ^* 
liable  to  the  payment  of  costs  ",  unless  the  rule  be  opposed  in  the  first  in-  ^"6*- 
stance  ^ ;  but  (m  staying  them  as  defective,  the  costs  are  in  the  discretion 
of  the  court. 


Though  the  proceedings  are  regular,  yet  it  sometimes  happens  that  Staying  pro- 
they  are  defective,  as  where  the  cause  of  action  is  frivolous,  or  the  action        '"^** 


and  see  1  H.  Blac.  251.  5  Taunt  664,  1 
Moore,  299.  8  Moore,  654.  8  Taunt.  591. 
S.  C  Forrest,  SI. 

*  6  Taunt.  191.  1  Marsh.  550.  S.  C. 

^  Barnes,  406.  1  Moore,  299.  Ante,  161. 

*  Barnes,  242,  S.  256.  269. 296.  Pr.  Reg. 
32.  855.  Cas.  Pr.  a  P.  92.  105.  145.  &  C. 

*11  Price,  125. 

*  S  Price,  37. 

'  2  M'CleL  &  Y.  105. 

<  5  Dum£.  &  East,  254.  S  East,  155.  4 
Bam.  &  Aid.  288.  1  Bos.  &  PuL  3QS.  (a). 
2  Bos.  A.  PuL  110.  589.    1  Taunt  59.    5 


Taunt  664.  2  Price,  9.  but  see  6  Bam.  & 
Cres.  76.  9  DowL  &  Ryl.  124.  S.  C.  6 
Barn.  &  Cres.  77.  (6).  9  Dowl.  &  RyL  18. 

»  1  Bing.  65.  7  Moore,  S59.  S.  C. 

*  5  Taunt  651.  664. 

k  4  East,  589.  2  New  Rep.  C.  P.  82.  5 
Taunt  649.  1  Marsh.  274. 

1  HoOowmf  ▼.  Whaley,  T.  41  Geo.  IIL 
K.  B.  and  see  2  Chit  Rep.  238.  5  Bam.  & 
Aid.  893. 

■"  1  Chit  Rep.  400.  2  Chit  Rep.  287. 289. 

"  Cas.  temp.  Hardw.  314. 

**  2  Chit  Rep.  241. 
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brought  or  conducted  upon  insufficient  grounds^  contrary  to  good  fkitb,  cr 
without  proper  authority :  and  in  such  cases,  the  courts  on  motion  will 
order  the  proceedings  to  be  stayed,  with  or  without  costs^  according  to  dr* 
cumstances. 

When  the  debt  sued  for  appears,  on  the  fece  of  the  declaration  •,  or  is 
admitted  by  the  plaintiff,  or  his  attorney  ^,  or  proved  by  the  affidavit  ti 
the  defendant  S  to  be  wn^^r  forty  shillings,  and  the  plaintiff  may  recover 
it  in  an  inferior  jurisdiction^  the  courts  on  motion  will  stay  the  proceed- 
ings ;  it  being  below  their  dignity  to  proceed  in  such  an  action.     Formerly, 
when  the  plaintiff  demanded  more,  the  court  of  King's  Bench  woold  not 
have  permitted  an  affidavit  to  be  read,  that  the  defendant  owed  him  less*'; 
or  that  the  defendant  had  applied  to  the  plaintiff  for  his  demand,  wbo 
sent  him  a  bill  for  goods^  to  the  amount  of  1/.  I8#.* :  but  the  practice  hn 
been  since  altered  as  above,  agreeably  to  the  usage  of  the  court  of  Exdie- 
quer.     In  the  latter  court  however,  on  a  motion  to  set  aside  proceedings  as 
infra  dignitatem,  on  an  affidavit  that  the  debt  sued  for  does  not  amount  ts 
40^.,  the  court  will  not  inquire  into  the  amount,  if  an  affidavit  be  pat  in, 
on  shewing  cause,  that  the  demand  exceeded  that  sum  ;  but  will  at  onoe 
discharge  the  rule  with  costs  'i.     And  it  should  be  observed,  that  an  actkm 
cannot  be  brought  in  the  county  court,  unless  the  canse  of  action  arise, 
and  the  defendant  reside,  within  the  county  ^ :  Therefore,  though  the  de* 
mand  be  for  less  than  forty  shillings,  if  the  cause  of  action  arise  in  one 
county,  and  the  defendant  reside  in  another,  the  action  may  be  broi^ht  in 
a  superior  court  s.     In  trover,  the  court  of  Common  Pleas  would  not  sti^ 
proceedings,  on  an  affidavit  from  the  defendant,  that  the  cause  of  actioo 
did  not  amount  to  forty  shillings ;  the  amount  of  the  value  of  the  article 
sought  to  be  recovered  by  such  action,  being  mere  matter  of  calcolalicHi, 
to  be  ascertained  by  a  jury  \     And  where  a  defendant,  living  within  the 
jurisdiction  of  the  court  of  requests  for  WestminHer,  was  sued  in  the 
King's  Bench,  for  a  debt  under  forty  shillings,  and  neglected  to  take  ad- 
vantage  of  the  statute  23  Geo.  II.  c.  27.  by  pleading  it  in  bar,  the  court 
would  not,  after  verdict  for  the  plaintiff,  either  suffer  a  suggestion  to  be 
entered  on  the  record,  that  the  defendant  lived  within  the  jurisdiction,  or 
stay  the  proceedings  ^      So,  where  a  cause  has  been  removed  from  to 
inferior  court,  this  court  will  grant  a  procedendo,  if  the  debt  or  daaM^ 
appear  to  be  under  forty  shillings  ^ :  But  the  court  refused  to  quash  a  ar^ 
tiorari  upon  this  ground,  in  an  action  for  an  assault  brought  against  excise 
officers,  who  could  not  have  had  an  impartial  trial  in  the  inferior  court  \ 


•  S  Bar.  1692. 

*»  2  Blac  Rep.  764.  2  New  Rep.  C.  P. 
84. 

*"  4  Dumf.  &  East,  495.  6  Dumf.  &  East, 
64.  White  V.  Gnffiths,  T.  36  Geo.  III.  K.B. 

"Say.  Rep.  219.240.  8  Bur.  1692.  2 
Chit.  Rep.  895. 

•  Per  Cur,  T.  21  Geo.  III.  K.  B. 

f  2  Price,  8.  and  see  2  Chit.  Rep.  895. 
'  6  Dumf.  &  East,  175.  8  Dumf.  &  East 


285.  1  East,  863.  (a).  1  Dowl.  &  RyL  96t. 
2  H.  Blac.  29.  1  Bos.  &  PvL  7ft.  8Bos.& 
Pul.  617.  but  see  2  Chit.  Rep^  896,  Cw 

^  8  Moore,  220.  1  Bin^.  278.  &  C 

1  8  Dumf.  &  East,  452.  1  Baal,  854^ 
(a). 

^  Brownl  Brev.  JwL  140.  9  Bfoiml  tt. 
Moyle,69.  Clif^  874. 

1  4  Durnf.  &  Ent,  49a  Jntt,  SB9. 
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By  the  statute  21  Jac.  I.  c.  4.  $  1.  ''all  offences  against  any  pewd  8ta«  In  penal  actions, 
*'  tute,  for  which  any  common  infonner  may  lawfully  ground  any  popular  ^^^  ' 

action^  bill,  plaint,  suit  or  information^  before  justices  of  assize,  justices 
of  nisi  prius  or  gaol  delivery,  justices  of  (n^er  and  terminer,  or  justices 
of  peace  in  their  general  or  quarter  sessions,  shall  be  commenced,  sued, 
prosecuted,  tried,  recovered  and  determined,  by  way  of  action,  &c.  be- 
"  fore  the  justices  of  assize,  &c.  or  before  the  justices  of  peace  of  every 
county,  city,  borough,  or  town  corporate,  and  liberty,  haWng  power  to 
inquire  of,  hear  and  determine  the  same,  wherein  such  offences  shall  be 
''  committed,  in  any  of  the  courts,  places  of  judicature,  or  liberties  afore- 
said respectively  only,  at  the  choice  of  the  parties  which  shall  commence 
suit,  or  prosecute  for  the  same,  and  not  elsewhere :  with  an  exception 
"  of  certain  offences,  concerning  popish  recusancy,  or  for  maintenance, 
''  champerty,  or  buying  of  titles,  &c^"     This  statute  has  been  construed 
to  restrain  the  jurisdiction  of  the  King's  Bench,  in  actions  of  debt  by 
oommon  informers,  in  cases  where  the  penalty  may  be  sued  for  by  action, 
bill,  pkint,  suit  or  information,  either  in  the  courts  at  Westminster,  or  at 
the  assizes  or  sessions  of  the  peace,  as  on  the  statute  5  £liz.  c  4. :  and 
they  cannot  in  such  cases  bring  debt  upon  the  statute,  in  the  King's  Bench, 
unless  the  cause  of  action  arise  in  Middlesex,  where  the  court  sits ;  but 
moat  prosecute  by  information,  &:c   before  justices  of  assize,  &c.  as  the 
statute  directs  ^.    So,  an  action  to  recover  a  penalty,  under  the  statute  5 
&  6  £dfr.  VI.  c.  14.  must  be  brought  in  the  county  where  the  fact  was 
committed,  and  not  commenced  in  the  superior  courts  at  Westminster^. 
Bat  the  statute  21  Jac,  I.  c.  4.  is  confined  to  such  statutes  only  as  were 
in  being  at  the  time  of  making  it,  and  does  not  extend  to  any  offence 
created  sinoe  that  statute ;  so  that  prosecutions  on  subsequent  penal  sta- 
tutes are  not  restrained  thereby,  but  that  statute  is,  as  to  them,  as  if  it 
were  repealed  pro  tanto  ^.     It  is  also  settled,  that  this  statute  does  not 
give  any  new  jurisdiction  to  the  justices  of  assize,  &c.  where  they  had 
none  before  * :  and  therefore,  where  the  penalty  is  to  be  recovered  by  ac- 
tion, &c.  or  information,  either  in  the  courts  of  record  at   Westminster 
only,  or  in  the  king's  courts,  wherein  no  essoign,  protection,  or  wager  of 
law  shall  be  allowed,  (which  words  are  held  to  mean  the  courts  at  WeH^ 
minster,)  the  statute  21  Jac.  I.  does  not  apply  ^;  and  a  suit  prosecuted  at 
the  assizes,  &c.  to  recover  such  penalty  is  erroneous  '.  And,  for  the  same 
reason,  the  statute  only  restrains  the  proceedings  on  penal  statutes  in  the 
Miperior  courts,  where  the  informer,  before  the  passing  of  that  statute, 
might  have  sued  in  the  inferior  as  well  as  the  superior  courts,  by  action^ 
bill,  plaint,  suit,  or  information  >>.     The  true  rule  seems  to  be,  that  on  all 

•  $  5.  f  Cro.  Car.  112.  W.Jon.  193.  T.Rayra. 
^  1  Sdk.  813,                                                394.  3  Durnf.  &  Eaat,  S62. 

'  WiUcs,  634.  «  Cro.  Car.  146.  2  Str.  1143. 

•»!  Salk.»7e»8.  SeL  J^ /Vi.  6 Ed. 636,  >»  4  Durnfc &  East,  109.  Rez  y.Fenis,!!. 

Ac.  87  Geo.  III.  vt  Soac.  1  Wnu.  Sauiid.  6>£d. 

*  Cro.  Car.  112.    Cartfa.  465.    4  Dsrail  812. 6.  m  naUs. 
it  East,  116. 
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penal  laws  antecedent  to  the  statnte  21  Jac.  I.  c  4.  where  the  justices  of 
assize  and  superior  courts  at  Westminster  have  a  concurrent  jurisdiction, 
both  (u  to  the  subject  matter  and  mode  ff  proceeding  \  the  suit  must  be 
commenced  before  justices  of  assize,  or  at  the  sessions,  and  not  before  the 
justices  at  Westminster :  For  though  the  statute  21  Jac.  I.  gives  no  new 
jurisdiction  to  inferior  justices,  jet  it  in  terms  takes  away  the  jurisdiction 
of  the  courts  at  Westminster.  But  in  suits  on  those  statutes  that  give 
debt,  &C.  and  mention  not  justices  of  assize  or  of  the  peace,  or  where  the 
inferior  court  has  not  a  concurrent  jurisdiction,  both  as  to  the  subject  mat* 
ter  and  mode  of  proceeding,  they  must  be  brought  in  the  superior  courts 
otherwise  there  would  be  a  defect  of  remedy  ^. 

By  the  same  statute,  §  4.  '^  no  officer  or  minister  of  any  court  of  re- 
cord, shall  receive,  file  or  enter  of  record,  any  informaticm,  bill  or  plaint, 
count  or  declaration,  grounded  upon  the  said  penal  statutes,  or  any  ai 
them,  which  are  appointed  to  be  heard  and  determined  in  their  proper 
counties,  until  the  informer  or  relator  hath  first  taken  a  corporal  oath, 
before  some  of  the  judges  of  that  court,  that  the  offence  or  offences  laid 
'^  in  such  information,  &c.  was  or  were  not  committed  in  any  other  amntj 
**  than  where,  by  the  said  information,  &c.  the  same  is  or  are  supposed  to 
*'  have  been  committed ;  and  that  he  believeth  in  his  conscience  the  of- 
fence was  committed  within  a  year  before  the  information  or  suit,  within 
the  same  county  where  the  said  information  or  suit  was  commenced,^ 
same  oath  to  be  there  entered  of  record  ^ :"  And  up<ni  this  danae  of  the 
statute,  the  proceedings  were  stayed  on  motion,  in  a  penal  action  on  the 
25  £dw.  III.  St.  4.  e.  3.  where  the  application  was  made  in  an  early  stage 
of  the  cause ;  because  no  affidavit  had  been  filed,  that  the  offence  wasoom- 
mitted  within  the  county  where  the  action  was  brought,  or  within  a  yen 
before  the  bringing  of  it,  according  to  the  21  Jac.  1.  c.  4  ^,    But  in  a 
subsequent  case,  where  the  application  was  not  made  till  after  verdict, 
the  court  would  not  stay  the  proceedings  on  a  similar  ground,  in  a  penal 
action  on  the  21  Hen.  VIII.  c  13.  §  26.  for  non-residence  ^ 

In  an  action  for  bribery,  on  the  2  Geo.  II.  c  24.  the  courts  will  staj 
the  proceedings,  even  after  verdict,  upon  the  clause  of  discovery  ';  or  if 
there  has  been  any  wilful  delay  in  prosecuting  the  action  if.  But  until  the 
defendant  appears  to  the  writ,  the  question  as  to  the  wilfulness  of  the  de- 
lay does  not  arise :  Therefore,  where  the  writ  was  returnable  on  the  first 
return  of  Trinity  term  1821,  and  the  plaintiff  did  not  declare  till  the  1st 
of  June  1822,  and  no  appearance  had  been  entered  for  the  defendant;  the 
court  held,  that  the  proceedings  could  not  be  stayed  under  the  above  ata- 
On  Stat.  18  Geo.  tute  \    The  proceedings  have  been  stayed  in  an  action  on  the  18  Geo.  IL 

II.  c.  84. 
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In  acUon  for 
bribery. 


*  4  Durnf.  &  East,  116. 

»»  WiUes,  686.  (a).  Id.  n.  1. 

*  2  Durnf.  &  East,  274. 

*  8  Durnf.  &  East,  862.  and  see  2  Str« 
1081.  1  H.  Blac.646.  8  Maule  &  SeL429. 

'  4  Bur.  2287.    1  Blae.  Rep.  666.  S.  C. 


but  see  8  Wils.  86.  2  Wmi.  Saund.  5  Sd. 
148.  b,  c.  where  the  party  was  put  to  Us  «•- 
dita  querda. 

*3  Dumf:&£as^5.  but  lee  te  eue  of 
Irwinf  quitam,  ▼.  Str  W^SBam Mmmn, S* 
44  Geo.  IIL  K.  B. 

»  1  DowL  &  RyL  512. 
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f^  34.  §  I.  for  keeping  a  gaming  house ;  because^  by  a  previous  statute  \ 
the  penalty  is  payable  on  conviction^  before  a  justice  of  the  peace.  And  On  turnpike  act. 
they  might  also,  it  seems,  have  been  stayed,  in  an  action  on  the  general 
turnpike  act,  13  Geo.  III.  c.  84  §  19  ^  for  using  a  greater  number  of 
horses  than  is  thereby  allowed  for  drawing  waggons,  &c.  on  the  ground  of 
Its  being  necessary  by  reason  of  deep  snow  or  ice :  but,  in  order  to  stay 
the  proceedings  on  that  ground,  an  application  must  be  made  to  the  court 
above,  in  which  the  action  is  brought,  and  the  defence  is  not  available 
at  nisi  prius^.  In  an  action  for  non^residence,  on  the  statute  43  Geo.  III.  In  action  for 
c.  84.  ^12.  the  proceedings  were  stayed  after  declaration,  in  the  Common 
Pleas,  on  the  statute  54  Geo.  III.  c.  6.  ^  :  But  the  court  would  not  stay 
the  proceedings,  on  a  writ  suggested  to  be  the  commencement  of  an  ac- 
tion for  non-residence,  before  the  delivery  of  the  declaration,  without 
some  other  evidence  of  the  nature  of  the  action  * :  and  they  refused  to 
extend  the  relief  of  the  statute,  to  a  case  where  the  defendant  had  ob- 
tained a  rule  to  compound,  before  it  had  passed  '. 

Actions  or  prosecutions  for  the  recovery  of  penalties  on  the  reve-  For  penaltieib 
fiue  laws,  must,  by  several  acts  of  parliament,  be  commenced  and  carried  ****  re^«>ue    w* 
on  in  the  name  of  the  attorney  general,  or  other  officer  of  the  revenue. 
Thus,  by  the  26  Geo.  III.  c  77*  §  13.  ^'  if  an  action  be  commenced  or  Rdating  to  cu^ 
prosecuted,  for  the  recovery  of  any  penalty  or  forfeiture,  by  virtue  of  ^""'  *'  excue. 
any  act  relating  to  the  customs  or  excise,  unless  the  same  be  commenced 
and  prosecuted  in  the  name  of  the  attorney  general,  or  some  officer  of 
the  said  revenues,  the  same,  and  all  proceedings  therein,  are  declared  to 
be  null  and  void ;  and  the  court  shall  not  permit  or  suffer  any  pro- 
ceedings to  be  had  thereupon  *."     By  the  36  Geo.  III.  c  104.  §  38. ''  it  Lotteriea. 
shall  not  be  lawful  for  any  person  or  persons  to  commence  or  enter,  or 
cause  or  procure  to  be  commenced  or  entered,  or  filed  or  prosecuted, 
any  action,  suit,  bill,  plaint,  or  information,  for  the  recovery  of  any  pe- 
nalty or  penalties,  inflicted  by  any  of  the  laws  touching  or  concerning 
''  lotteries,  or  by  that  act,  unless  the  same  be  commenced,  entered,  filed 
''  and  prosecuted,  in  the  name  of  his  majesty's  attorney  general,  in  the 
'*  court  of  Exchequer  at  Westminster,  if  the  offence  shall  be  committed 
'^  in  England  ;  or,  in  the  name  of  his  majesty's  advocate  general  in  the 
**  court  of  Exchequer  in  Scotland,  if  the  offence  be  there  committed : 

*  12  Geo.  II.  c.  28.  §  1.  Taunt  807.    I  Marah.  872.  S.C.   6  Taunt 
^  This  sutute  has  been  aince  repealed,  by      848.  1  Marsh.  887.  S.  C.    6  Taunt  198.   I 

Stat  8  Geo.  IV.  c.  126.  and  see  sUt  4  Geo.  Marsh.  647.  S.  C.    See  also  the  sUtute  67 

IV.  c.  96.  to  explain  and  amend  the  latter  Geo.  III.  c  99.  §  6,  &c.  for  enforcing  the 

act  residence  of  spiritual  persons  on  their  bene- 

Ml  East,  484.  fices. 

*  6  Taunt  805.    This  statute  was  conti-  '  6  Taunt  804. 
Dued  by  the  64  Geo.  IIL  c  44.  And,  by  the  '  Id,  806. 

statute  64  Geo.  III.  c  64.  §  4.  the  court,  ■  And  see  6  Geo.  IV.  c  108.  §  100.  ae- 

or  a  judge,  is  authorized  to  stay  the  proceed-  cord. :  and,  by  §  101.  of  that  statute,  the  at- 

Ings  in  such  an  action,  upon  certain  oondi-  tomey  general  may  enter  a  fuli  protequi^  on 

lions :  And  for  determinations  on  this  sta-  informations  exhibited  for  penalties, 
iute^  see  6  Taunt  629.    1  Marsh.  868.    6 
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"  And  if  any  action^  &&  shall  be  commenced  or  entered  in  any  other  paw 
"  son's  name  or  names^  the  same^  and  all  proceedings  thereupon  had,  art 
''  declared  to  be  null  and  void ;  and  the  court  where  such  proceedings 
"  shall  be  so  commenced^  shall  cause  the  same  to  be  stayed."  And  there 
is  a  similar  clause  in  the  statute  44  G^.  III.  c  98.  §  10.  with  respect  to 
actions^  &c.  for  the  recovery  of  penalties  incurred  by  virtue  of  that  or  any 
other  act  or  acts  of  parliament,  relating  to  his  majesty's  staMp  dwties,  or 
any  other  duties  under  the  management  of  the  commissionera  of  the  da* 
tied  on  stamped  vellum^  parchment  and  paper  *. 

By  the  Bank  acts  \  the  courts  were  authorized  to  stay  prooeedxi^  ia 
actions  brought  against  the  governor  and  company  of  the  Bank  of  Enp' 
land,  during  the  continuance  of  the  restriction  thereby  imposed  on  pay- 
ments by  the  said  governor  and  company  in  cash^  to  compel  pB3nnent  of 
any  note  of  the  said  governor  and  company  expressed  to  be  payable  on 
demand ;  or  of  any  note  of  the  said  governor  and  company,  made  payahk 
other^vise  than  on  demand,  or  of  any  other  debt,  which  the  said  governor 
and  company  should  be  willing  to  pay  in  their  notes  expressed  to  be  pay- 
able oh  demand ;  until  the  expiration  of  the  time  limited  lor  the  con- 
tinuance of  such  restriction. 

By  the  annuity  act,  1?  Geo.  III.  c  26.  §  1.  it  was  enacted,  that  *'  • 
memorial  of  every  deed,  bond,  instrument,  or  other  assurance,  whereby 
any  annuity  or  rent  charge  should  be  granted  for  one  or  more  hh  or 
"  lives,  or  for  any  term  of  years,  or  greater  estate,  determinable  on  one 
'*  or  more  life  or  lives,  should  within  twenty  days  of  the  execntion  of  sndi 
''  deed,  &c.  be  enrolled  in  the  high  court  of  Chancery;  and  shonld  oon- 
'^  tain  the  day  of  the  month,  and  the  year,  when  the  deed,  &c.  bore  date, 
*'  and  the  names  of  all  the  parties,  and  for  whom  any  of  them  were 
trustees,  and  of  all  the  t^itnesses ;  and  should  set  forth  the  annual 
sum  or  sums  to  be  paid,  and  the  name  of  the  person  or  persons  for  whose 
life  or  lives  the  annuity  was  granted,  and  the  consideration  or  consi- 
derations for  granting  the  same ;  otherwise  every  such  deed,  &c  shonld 
^  be  null  and  void,  to  all  intents  and  purposes."  By  a  subsequent  danse^ 
it  was  further  enacted,  that  *'  in  every  deed,  instrument,  or  other  assu- 
rance, whereby  any  annuity  or  rent  charge  should  be  granted,  or  at- 
tempted to  be  granted,  the  consideration  really  and  bond  Jkh,  (which 
"  should  be  in  money  only>)  and  also  the  name  or  names  of  the  person  or 
persons  by  whom,  and  on  whose  behalf,  the  said  consideration,  or  any 
part  thereof,  should  be  advanced,  should  be  fiiUy  and  truly  set  Mk 
'^  and  described  in  words  at  length ;  and  in  case  the  same  ^onM  not  he 
'*  fiilly  and  truly  set  forth  and  described,  every  such  deed^  &c  should  be 
''  null  and  void,  to  all  intents  and  purposes." 
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•  And  see  the  statute  S&  Geo.  III.  c.  55. 

*  87  Geo.  WL  c.  45.  §  2.  87  Geo.  III. 
c.  91.  §  1.  38  Geo.  IH.  c.  I.  §  1.  48  Geo. 
III.  c.  18.  69  Geo.  III.  c.  23.  But  by  sUt. 


5d  Geo.  lit.  c.  49.  5  1.  the  re^trictiBaft  «k 
payments  in  bash,  ttider  these  ^fgnstA  Icft^ 
nnciity  oeased  and  AfiUerttnnedy  on  Afe  Jlrtt 
daydfil%lffiS8. 
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And>  hf  ^efmrth  section  of  the  net,  '^  if  any  part  of  the  oonsideretioa  Staying  proceed- 

''  should  be  returned  to  the  person  advancing  the  same ;  or,  in  case  the  ^"^'' 

'*  oonsideration,  or  any  part  of  it,  was  paid  in  notes,  if  any  of  the  notes, 

'*  with  the  privity  and  consent  of  the  person  advancing  the  same,  shonld 

not  be  paid  when  due,  or  should  be  canceUed  or  destroyed,  without  be« 

ing  first  paid ;  or  if  the  consideration,  or  any  part  oi  it,  was  paid  in 

goods ;  or  if  any  part  of  the  consideration  was  retained,  on  pretence  of 

answering  the  future  payments  of  the  annuity,  or  any  other  pretence ; 

in  M  and  every  of  the  aforesaid  cases,  it  shonld  and  might  be  lawful 

"  for  the  person  by  whom  the  annuity  or  rent  diarge  was  made  payable, 

^  to  apply  to  the  court  in  which  any  action  was  brought  for  payment  of 

*'  the  annuity,  or  judgment  entered,  by  motion,  %o  stay  proceedings  on  the 

judgment,  or  action ;  and  if  it  should  appear  to  the  court,  that  such   Cancelling 
practices  as  aforesaid,  or  any  of  them,  had  been  used,  it  should  and  ^^^ 
might  be  lawful  for  the  court  to  o/tder  the  deed,  bond,  instrument  or 
other  assurance,  to  be  cancelled,  and  the  judgment,  if  any  had  been  en« 
*'  tered,  to  be  vacated." 

By  this  latter  clause  the  courts  had,  in  certain  oases,  an  express  juris*  Jurudictioa  of 
diction  given  them,  by  motion,  to  stay  proceedings  in  an  action  brought  for  ^^""'^  ^  »  • 
payment  of  the  annuity,  or  on  a  judgment  entered ;  and  to  order  the  deed, 
&c  to  be  cancelled,  and  the  judgment  to  be  vacated.  In  other  cases,  not  In  other 
specially  provided  for  by  the  above  clause,  where  a  warrant  of  attorney 
has  bieen  given  to  confess  a  judgment,  or  judgment  has  been  entered  up  in 
the  King's  Bench,  for  securing  the  payment  of  an  annuity,  the  court,  in 
virtue  of  their  general  jurisdiction,  will  enter  into  the  validity  of  the  war* 
rant  of  attorney,  or  judgment,  upon  motion ;  and  if  the  provisions  of  the 
act  have  not  been  complied  with,  will  vacate  the  warrant  of  attorney,  or 
aet  aside  the  judgment  \  And  judgment  was  set  aside  for  want  of  a  me- 
morial, though  it  had  been  omitted  at  the  request  of  the  grantor  ^  But 
where  an  action  was  brought  by  executors,  on  a  bond  given  by  the  de» 
fendant  to  their  testator,  fw  securing  an  annuity,  and,  upon  a  jjieSL  of  non 
est  factum,  they  obtained  a  verdict  and  judgment,  and  levied  execution 
thereon,  the  court  held  this  not  to  be  a  case  where  they  could  giv«  relief, 
apon  a  summary  application  under  the  annuity  act,  for  a  defect  in  the  me- 
morial ^  ;  for  the  act  only  meant  to  ivfer  to  such  judgments  on  warrants 
of  attorney,  as  were  intended  to  be  a  part  of  the  security  for  the  annuity, 
and  not  to  extend  to  cases  where  a  judgment  is  obtained  in  the  ordinary 
tourae  of  law,  on  any  instrument  given  for  securing  the  same  ^.  And  the 
court  of  Common  Pleas  set  aside  a  judgment  and  warrant  of  attorney, 

*  4  Dnnir.  A  East,  694.    1  H.  Bkc.  659.  by  mistake  in  the  King**  Beocb»  it  leBms  that 

4  Erk  Ch.  CiB.  SIO.  %  Ves.  jmu  18B.  S.  C  the  latltt  cjouit,  tkoigh  they  will  aet  asiie  the 
6  Diira£  &  East,  7S7.    I  Bos.  4c  PuL  461.  judgment,  will  not  order  the  warrant  of  atlov- 

5  Taunt.  540.  10  Moore,  IVt.  ff  Biiig.  47ft.  ney  to  be  vacated.  6  fiiit,  S4K  (n). 
^  C.    Bat  where  a  iraftant  df  attomey  was  ^  fi  Chit  RejK  94. 
giTen  to  enter  up  judgment  in  the  Comatoa  ^  7  Dumfl  &  East,  495. 
Flea%  upon  which  judgment  was  entered  up  ^  Per  JLd.  ITenj^on,  7  Ditiaf.  ft  Sasti  496. 
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OF  SETTING   ASIDE^  A|^D 

given  to  secure  an  annuity^  for  a  defect  in  the  memorial^  without  costs, 
because  it  was  the  case  of  an  executor  K 

Upon  the  fourth  section  of  the  act,  it  has  been  holdenj  that  the  applica- 
tion to  the  court  should  be  made  by  the  person  by  whom  the  annuity  is 
payable  ^ ;  but  the  court  in  one  instance  set  aside  a  judgment  entered  on 
the  annuity  bond,  and  execution  sued  out  thereon,  for  a  defect  in  the  me- 
morial, upon  the  application  of  a  judgment  creditor  of  the  grantor,  with  a 
view  of  letting  in  a  subsequent  judgment  of  his  own  ®.     In  a  later  case 
however,  wher^  the  grantor  of  an  annuity  had  assigned  a  lease  for  securing 
the  payment  of  it,  and  afterwards  sold  his  interest  in  the  lease  to  a  £ur 
purchaser,  it  was  holden  that  the  latter  was  not  entitled,  under  that  sec- 
tion, to  apply  to  the  court,  to  have  the  security  delivered  up  to  be  can- 
celled, because  the  memorial  required  by  the  act  was  not  duly  registered'. 
And  where  the  attorney  for  the  grantor  of  an  annuity,  at  the  time  of  the 
payment  of  the  purchase  money,  took  and  retained  an  unreasonable  part 
thereof  for  the  expenses  of  the  deed,  the  court  on  that  ground  would  not 
set  aside  the  annuity  ^     By  the  above  section,  the  courts  are  expressly  au- 
thorized to  order  the  deed.  Sec  to  be  cancelled,  as  well  as  to  set  aside  tlie 
judgment,  or  stay  the  proceedings :   But  where  the  application  is  made  to 
the  general  jurisdiction  of  the  court,  it  seems  that  they  will  only  vacate  the 
warrant  of  attorney,  or  set  aside  the  judgment  or  execution ;  and  not  make 
any  order  respecting  the  deeds,  &c.  which  are  declared  by  the  act  to  be  nnll 
and  void,  to  all  intents  and  purposes  '.  And  in  general,  the  fourth  aectioa 
of  the  act  is  not  imperative  on  the  court ;  but  it  is  in  their  discretion^ 
either  to  vacate  the  securities  given  for  an  annuity,  in  case  of  a  violatioa 
of  that  clause  of  the  act,  or  to  do  so  on  certain  terms,  or  to  refuse  to  do  so^ 
according  to  the  circumstances  of  each  particular  case  0. 

By  the  statute  53  Geo.  III.  c  141.  $  1.  the  former  act  was  repealed, 
save  and  except  so  far  as  regarded  any  annuities  or  rent  charges  whidi 
had  been  previously  granted :  And  it  is  enacted  thereby^  that  "  within 
thirty  days  after  the  execution  of  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  any  annuity  or  rent  charge  shall,  £rom  and  aflter  the 
passing  of  that  act,  be  granted  for  one  or  more  life  or  lives,  or  for  anj 
"  term  of  years,  or  greater  estate,  determinable  on  one  or  more  life  m  live^ 
"  a  memorial  of  the  date  of  every  such  deed,  bond,  instrument,  or  other 
''  assurance,  of  the  names  of  all  the  parties,  and  of  all  the  witnesses 
thereto,  and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent  charge  shall  be  granted^  and  of  the  person  or  persons  by  whom 
'^  the  same  is  to  be  beneficially  received,  the  pecuniary  oonsideratioa  or 
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^  7  Moore,  63.    8  Brod.  &  Bing.  265. 
5.C. 

°  6  Dumf.  &  East,  9.  x 

*  6  Dumf.  &  East,  408.  tut  see  8  East, 
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*  7  Taunt,  506. 
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'^  considerations  for  granting  the  same^  and  the  annual  sum  or  sums  to  be 
'*  paid,  shall  be  enrolled  in  the  high  court  of  Chancery,  in  the  form  or  to 
**  the  effect  therein  mentioned,  with  such  alterations  therein,  as  the  nature 
and  circumstances  of  any  particular  case  may  reasonably  require :  other- 
wise every  such  deed,  bond^  instrument,  or  other  assurance,  shall  be  null 
'*  and  void,  to  all  intents  and  purposes  *."  And  that  '^  in  every  deed,  bond.  Names  of  parties 
"  instrument,  or  other  assurance,  whereby  any  annuity  or  rent  charge  shall,  J^^^^^  *°" 
**  from  and  after  the  passing  of  that  act,  be  granted,  or  attempted  to  be 
granted,  for  one  or  more  life  or  lives,  or  for  any  term  of  years,  or  greater 
estate,  determinable  on  one  or  more  life  or  lives,  where  the  person  or 
persons,  to  whom  such  annuity  shall  be  granted,  or  secured  to  be  paid, 
shall  not  be  entitled  thereto  beneficially,  the  name  or  names  of  the  per- 
son or  persons  who  is  or  are  intended  to  take  the  annuity  beneficially^ 
**  shall  be  described  in  such  or  the  like  manner,  as  is  therein  before  re- 
<<  quired,  in  the  enrolment ;  otherwise  every  such  deed,  instrument,  or 
'*  other  assurance,  shall  be  null  and  void  \" 
And  ^'  if  any  part  of  the  consideration  for  the  purchase  of  any  such  an-  Staying  procMd- 
nuity  or  rent  charge,  shall  be  returned  to  the  person  advancing  the  same;  ^'^^ 
or  in  case  such  consideration,  or  any  part  of  it,  shall  be  paid  in  notes, 
if  any  of  the  notes,  with  the  privity  and  consent  of  the  person  advancing 
the  same,  shall  not  be  paid  when  due,  or  shall  be  cancelled  or  destroyed^ 
without  being  first  paid;  pr  if  such  consideration  is  expressed  to  be  paid 
in  money,  but  the  same,  or  any  part  of  it,  shall  be  paid  in  goods  /  or  if 
*'  the  consideration,  or  any  part  of  it,  shall  be  retained,  on  pretence  of 
answering  the  future  payments  of  the  annuity  or  rent  charge,  or  on  any 
other  pretence ;  in  all  and  every  the  aforesaid  cases,  it  shall  be  lawful 
''  for  the  person  by  whom  the  annuity  or  rent  charge  is  made  payable,  or 
**  whose  property  is  luible  to  be  charged  or  affected  thereby,  to  apply  to 
**  the  court,  in  which  any  action  shall  be  brought  for  payment  of  the  an- 
^*  nuity  or  rent  charge,  or  judgment  entered,  by  motion,  to  stay  prooeed- 
''  ings  on  the  action  or  judgment ;  and  if  it  shall  appear  to  the  court  that 
''  such  practices  as  aforesaid,  or  any  of  them,  have  been  used,  it  shall  and 
'*  may  be  lawful  for  the  court  to  order  every  deed,  bond,  instrument,  or 
**  other  assurance  whereby  the  annuity  or  rent  charge  is  secured^  to  be 
**  cancelled,  and  the  judgment,  if  any  has  been  entered,  to  be  vacated  ^.*' 

This  act  does  not  extend  to  ^'  Scotland  or  Ireland  ^;  nor  to  any  annuity  Cases  to  which 
"  or  rent  charge  given  by  will,  or  by  marriage  settlement,  or  for  the  ad-  gxteS  ^^ 
'^  vancement  of  a  child;  nor  to  any  annuity  or  rent  charge  secured  upon 
freehold,  or  copyhold  or  customary  lands,  in  Great  Britain  or  Ireland, 
or  in  any  of  his  majesty's  possessions  beyond  seas,  of  equal  or  greater 
**  annual  value  than  the  said  annuity,  over  and  above  any  other  annuity, 
**  and  the  interest  of  any  principal  sum  charged  or  secured  thereon,  of 
which  the  grantee  had  notice  at  the  time  of  the  grant,  whereof  the 
grantor  is  seised  in  fee  simple,  or  fee  tail  in  possession,  or  the  fee  simple 
**  whereof  in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the 

*  5  ♦-  *  5  10. 
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^  grant ;  or  secured  by  the  actual  transfo  of  slock,  in  any  of  the  public 
''  fnnds,  the  diridends  whereof  are  of  equal  or  greater  annual  Talae  than 
'*  the  said  annuity;  nor  to  any  voluntaiy  annuity  or  rent  charge,  granted 
''^  without  regard  to  pecuniary  consideration,  or  money's  worth ;  nor  to 
**  any  annuity  or  rent  charge  granted  by  any  body  corporate^  or  under  any 
^'  authority  or  trust  created  by  act  of  parliament" 
When  ^olMmo-  A  mere  surety,  who  charges  with  the  payment  of  an  annuity  his  estate 
» requi  .^  £^  simple,  of  which  he  was  seised  in  possession  at  the  time  of  granting 

it,  and  which  was  of  greater  annual  yalue  than  the  annuity,  is  considered 
as  a  grantor,  within  the  meaning  of  the  annuity  acts  * ;  and  therefore,  in 
such  case,  no  memorial  is  required  ^.    Where,  on  a  &ir  and  bond  Jide  «de 
of  an  interest  in  land,  the  consideration,  in  part  or  in  the  whole,  is  an  sn- 
nuity  to  be  paid  to  the  vendor,  such  consideration  is  not  a  pecumary  coo- 
sideration,  or  money's  worth,  within  the  meaning  of  the  statute  53  Geo.  III. 
c.  141.     Therefore,  where  the  plaintiff  had  assigned  an  interest  in  eoal 
mines  to  the  defendant,  in  consideration  of  an  annuity  for  her  life,  and  for 
the  payment  of  which  a  bond  was  conditioned ;  the  court  of  Common  Pless 
Time  of  enroll-    held,  that  sucfa  bond  did  not  require  enrolment  ^.    A  memorial  of  an  an- 
ing  roemoriaL      ^^:^^  ^^^  enrolled  within  thirty  days  after  execution  ai  the  deed  by  the 
What  need  not    grantee,  is  good,  though  enrolled  before  execution  by  the  grantor'.  And  t 
be  stated  thereia,  jnemorial,  when  necessary,  need  not  state  that  the  annuity  is  redeemable*; 

nor  the  name  of  the  party,  to  whom  the  warrant  of  attorney  ifor  securing 
it  was  given  * ;  nor  for  what  penal  sum  it  authoriaes  a  confession  of  judg- 
ment^. 
What  a  tuffi.  It  is  sufficient  to  slate  in  the  memorial,  that  the  annuity  was  granted  for 

the  lives  of  A.  B,  &c.  (naming  them,)  without  stating  their  deeeriptHm,  by 
residenoe  or  otherwise,  or  adding  that  the  annaity  was  granted  for  their 
joint  lives,  or  the  life  of  the  survivor,  or  for  a  term  of  years  determinable 
on  those  lives  '.     And  where  an  annuity  deed  contained  a  covenant  by  the 
grantor,  that  he  would  not  at  any  time  during  the  continuance  of  the  an- 
nuity, go  upon  the  seas,  or  to  parts  beyond  them»  without  first  giving  the 
grantee  seven  days  notice  in  writing  of  such  his  intention,  in  order  toenaUe 
him  to  pay  such  additional  premiums  of  insurance  as  might  be  incurred  on 
account  thereof,  which  premiums  the  grantor  covenanted  to  pay  to  the 
grantee ;  the  court  of  Common  Pleas  held,  that  it  was  not  necessary  to 
state  sucfa  covenants  in  the  memorial,  under  the  statute'.     So,  where  the 
grantor  of  an  annuity  assigned  a  policy  of  insurance  on  his  own  life  to  the 
grantee,  whereby  the  latter  was  enabled  to  insure  the  life  of  the  former  at 
a  less  premium  than  he  otherwise  could  have  done,  the  court  held,  that  sodi 
assignment  was  no  part  of  the  consideration,  and  need  not  therefore  hare 

*  17  Geo.  ni.  c.  aa.  §  8.  63  Geo,  IIL  stat.  63  Geo.  III.  c.  141. 
c.  141.  $  10.  0  3  siog.  £15.    %  |2«cn.  &  Cret.  4a  9 

*>  6  Barn.  &  Aid.  444.  DowL  &  ByL  US.  S.  C  in  Error. 

""  6  Moore,  479.    8  Brod.  &  Bing.  702.  *  3  Baro.  &  Aid.  206. 

S.  C.   and  see  6  Moore^  6S9.  on  sUt  17  '  4  Bam.  &  Aid.  281. 

Geo.  inc.  86.   and  8  Bam.  &  Cm.  876.  »  6  Moore,  63. 

4  Dowl  &  RyL  649.  S.  G.  4  Bing.  814.  on 
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been  set  out  in  the  memorial  ^  So,  wherd  an  annuity  was  granted  by  bxk 
indenture,  which  also  contained  a  release  of  a  former  annuity ;  the  court 
held,  that  it  was  sufficient  to  describe  the  annuity  deed  in  the  mcmorialj^ 
as  a  grant  of  an  annuity  ^ 

When  part  of  the  consideration  for  an  annuity  had  been  deposited  in  the  What  is,  or  not, 
hands  of  the  grantee's  attorney,  till  certain  houses,  out  of  which  the  an-  J2ncr**&c'^ 
nuity  was  granted,  should  be  completed,  but  it  appeared  that  the  money 
deposited  had  all  been  paid  over  to  the  grantor,  in  a  short  time  after  the 
date  of  the  deeds,  and  there  was  no  fraud  in  the  transaction,  the  court  re- 
fused to  set  aside  the  annuity,  on  the  ground  that  the  power  given  to  them 
by  the  above  act  was  discretionary,  and  that  this  was  not  the  case  of  a 
fraudulent  retainer  contemplated  by  the  act  ^.  But  where,  up<ni  the  grant 
of  an  annuity,  the  agent  of  the  grantee,  on  paying  the  consideration  mo- 
ney, retained,  or  caused  to  be  returned  to  him,  a  considerable  sum  for  the 
expense  of  deeds,  investigating  title,  joumies,  &c.,  (two  witnesses,  brought 
from  a  considerable  distance  for  the  purpose  of  attesting  the  execution  of 
the  annuity  deed,  having  first  retired,)  the  court  of  Common  Pleas  held 
this  to  be  an  illegal  retainer,  for  which  the  grantee  was  responsible ;  and 
on  that  ground  set  aside  the  annuity,  ten  years  after  it  had  been  granted 
and  acted  on,  though  the  grantee  alleged  that  he  had  given  no  authority    ' 
for,  and  was  ignorant  of,  such  retainer  ^.     And  where  an  annuity  being  in 
arrear,  and  the  rents  of  an  estate  on  which  it  was  secured  being  unpaid, 
the  trustee  of  the  estate,  who  had  negotiated  the  annuity  between  the 
grantor  and  grantee,  advanced  a  sum  to  the  latter,  in  anticipation  of  the 
coming  rents,  and  received  from  him,  on  such  advance,  the  commission  he 
usually  received  on  annuity  payments,  the  court  of  Common  Pleas  set  aside 
an  execution,  which,  the  rents  proving  insufficient,  was  afterwards  issued 
for  this  sum,  in  the  name  of  the  grantee,  against  one  who,  as  surety  for  the 
payment  of  the  annuity,  had  given  a  warrant  of  attorney  to  confess  judg- 
ment ®;  and  also  another  execution,  which,  under  similar  circumstances, 
the  grantee  afterwards  issued  for  this  sum,  against  the  grantor  ^. 

It  having  been  decided  by  the  court  of  King's  Bench,  that  the  memo^  Detcriptioo  6f 
rial  of  an  annuity  must  contain  the  description  and  place  of  residence  of  menu)riaL  ^^ 
the  witnesses  to  the  annuity  deed',  it  was,  in  consequence  of  that  deci- 
sion, enacted  and  dedared,  by  the  statute  3  Geo.  IV.  c.  92.**  that ''  by  the 
said  act  of  the  fifty-third  of  the  reign  of  his  late  majesty,  no  further  or 
other  description  of  the  subscribing  witness  or  witnesses  to  any  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  annuity  or  rent  charge 
was  or  might  be  granted,  was  required  in  the  memorial  thereof,  besides 
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'  2  Barn.  &  Ores.  232.    S  DowL  &  Ryl.  26.  6  Bam.  &  Ores.  165. 

S63.  S.  C.  and  sec  2  Bam.  &  Ores.  861.   3  ^  1  Bing.  171.  7  Moore,  679.  S.  C.  and 

DovL  &  RyL  485.  S.  C.  see  8  Moore,  824.    1  Bing.  874.  S.  C.    8 

^  6  Bam.  &  Ores.  366.  Moore,  324.  I  Bing.  816.  &  C.  6  Bam.  & 

*  4  fiam.  &  Aid.  281.  Cres.  165. 

^  I  Bing.  234.   8  Moore,  109.  S.  C.  and  H  Bing.  190.  7  Moore,  621.  &  C. 

lee  6  Moore^  491.  8  Moore^  802.    1  Bing.  *  5  Bam.  &  Aid.  444.  717.    1  DcmL  & 

987.  S.  a  8  Moora,  320.  n.  9  Moorc^  708.  Ryl  874.  a  C. 

2  Bing.  370.  S.  C    3  Bing.  177.    4  Bing.  *  $  1. 
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**  tlie  names  of  all  such  witnesses ;  and  that  so  the  said  act  should  be 
'*  deemed^  construed  and  taken."  And^  in  a  case  arising  after  the  passing 
of  3  Geo.  IV.  c.  92.  where  the  witnesses  to  the  deeds  were  an  attorney's 
derks^  the  court  of  Common  Pleas  held>  that  they  were  -sufficiently  de« 
scribed  in  the  memorial^  as  clerks  to  their  employer,  stating  his  place  of 
residence  *.  It  having  been  determined,  howevqf ,  by  the  court  of  King's 
Bench,  that  the  memorial  of  an  annuity  must  contain  the  christian  names 
of  the  subscribing  witnesses  to  the  securities ;  the  initidU  of  their  diristiin 
names  not  being  deemed  sufficient  ^ ;  it  was  enacted  and  declared,  by  the 
statute  7  Geo.  IV.  c  75.  that ''  by  the  said  act  of  53  Geo.  III.  c  141.  no 
**  further  or  other  name  or  names  of  the  subscribing  witness  or  witnesses 
to  any  deed,  bond,  instrument,  or  other  assurance,  whereby  any  annuity 
or  rent  charge  is  or  may  be  granted,  is  or  are  required  in  the  memorial 
thereof,  besides  the  names  of  all  such  witnesses,  as  they  shall  appesr 
signed  to  their  attestations  respectively,  of  the  execution  of  such  deed, 
*'  &c ;  and  so  the  said  act  shall  be  deemed,  construed  and  taken : "  And 
if  the  witnesses  to  the  deed  are  accurately  described  in  the  memorial,  it  is 
sufficient,  though  they  did  not  see  the  parties  execute  ^. 
Consequence  of  '  Doubts  having  also  arisen,  whether  under  the  said  act  of  the  fiflty-third 
DMmo^L^one  ^^^  ^^  ^®  reign  of  his  late  majesty,  the  omission  to  enrol  a  memortsl of 
of  aevenl  auur-  any  one  of  the  assurances  for  securing  an  annuity  or  rent  charge,  did  not 

vitiate  the  whole  transaction,  notwithstanding  the  enrolment  of  a  memih 
rial  of  another  deed,  bond,  instrument  or  other  assurance,  granting  tiie 
same  ^,  it  was  further  enacted  and  declared,  by  the  statute  3  G^eo.  IV.  e. 
92.®  that  '^  every  deed,  bond,  instrument,  or  other  assurance,  granting  any 
'^  annuity  or  rent  charge,  and  of  which  a  memorial  shall  have  been,  or 
**  shall  be  duly  enrolled,  pursuant  to  the  said  act,  notwithstanding  the 
omission  to  enrol  any  other  deed,  bond,  instnmient,  or  assurance,  for  se- 
curing such  annuity  or  rent  charge,  shall  be  valid  and  effectual,  accord- 
ing to  the  intent  meaning  and  true  effect  thereof,  notwithstanding  a 
*^  memorial  of  any  other  deed,  bond,  instrument,  or  assurance,  for  securing 
''  the  same  annuity,  shall  not  have  been  duly  enrolled,  pursuant  to  the 
said  act :  Provided  always,  that  nothing  therein  contained,  shaU  extend 
to  give  any  other  force  or  validity,  to  any  deed,  bond,  instrument,  or 
'^  other  assurance,  of  which  a  memorial  shall  have  been  duly  enrolled  as 
*'  aforesaid,  than  such  deed,  bond,  instrument,  or  other  assurance,  would 
''  have  had,  if  any  deed,  bond,  instrument,  or  other  assurance,  for  secor- 
''  ing  the  same  annuity,  of  which  a  memorial  shall  not  have  been  dolj 
*'  enrolled,  had  never  been  executed." 

*  1  Bing.  77.    7  Moore,  882.  S.  C.  and  S.  C    6  Durnf.  &  East,  471.    8  DiiniL& 

see  1  Bing.  292.  East,  183.  1  Bos.  &  PuL  451.  2  East,  66S. 

'>2Barn.&Cres.  1.  SDowL&Ryl.  185.  SEast,500.   6  East,  24S.  but  see  4  D«b(1 

S.  C.  and  see  6  Dowl.  &  RyL  292.  5  Barn.  &  East,  694.  6  Tuint.  124^   1  Mardi.  478. 

&  Cres.  258.  7  Dowl.  &  Ryl  77S.  S.  C.  S.  C.  by  which  it  seems,  Ibat  the  coaris 

^  3  Bing.  215.    6  Bam.  &  Cres.  49.    9  would  only  have  set  asMe  the  deeds  vIM 

DowL  &  RyL  I  IS.  S.  C.  in  Error.  were  defective^  or  not  property  nenMftfsei 

^  4  Bro.  Ch.  Cas.  310.  2  Vcs.  jun.  154.  «  §  2. 
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The  laches  of  the  party  applying^  under  the  above  acts>  does  not^  it  seems^  Lachet  tlone 
furnish  of  itself  an  answer  to  the  application  ».  But  where  it  appeared  that  aTOS^ationT 
he  had  acquiesced  in  the  payment  of  the  annuity^  and  had  lain  by  till  the  When  court  will 
persons  acquainted  with  the  original  transaction  were  dead,  the  court  re-  °***  *°*®  ***" 
fused  to  interfere^  and  relieve  him  in  a  summary  way  ^.     So^  where  an 
ejectment  was  brought  to  recover  possession  of  lands  extended  under  an 
elegit,  upon  a  judgment  confessed^  which  had  been  entered  up  on  a  war- 
rant of  attorney  given  for  securing  an  annuity^  it  was  holden  to  be  too  late 
for  the  grantor  to  object  to  the  consideration  of  the  annuity^  upon  a  sum- 
mary application  for  staying  the  proceedings^  after  verdict  in  such  eject- 
ment; because  he  had  an  opportunity  of  making  his  defence  to  the  action^. 
And  it  seems  that  an  annuity  paid  without  objection  for  more  than  six 
yean,  shall  be  protected^  by  analogy  to  the  statute  of  limitations^  against 
any  objection  dehors  the  memorial^  for  a  supposed  defect  of  consideration, 
without  strong  reasons  to  the  contrary  ^.    But  where  the  objection  to  the 
annuity  was,  that  some  of  the  deeds  were  not  witnessed  by  all  the  persons 
mentioned  in  the  memorial,  the  court  on  application  set  aside  the  warrant 
of  attorney,  though  at  the  distance  of  near  twenty  years,  and  after  the  prin- 
cipal parties  and  witnesses  to  the  transaction  were  dead ;  the  merits  of  such 
objection  not  depending  on  any  testimony  lost  by  the  delay  ^  And  a  scire 
facias  to  revive  a  judgment  entered  up  by  warrant  of  attorney,  given  to 
secure  the  payment  of  an  annuity,  and  a  Jieri  facias  issued  thereon,  have 
been  holden,  in  the  Exchequer,  not  to  be  such  proceedings,  as  to  call  upon 
the  grantor  of  the  annuity  to  avail  himself  of  an  objection  to  the  memorial''. 

If  a  question,  respecting  the  validity  of  an  annuity,  has  been  decided  by  After  question 
a  court  of  competent  jurisdiction,  the  court  of  King's  Bench  will  not  suffer  ^^^y^ 
it  to  be  agitated  again,  if  the  point  has  been  directly  determined ;  but  that 
is  not  the  case,  where  the  question  has  only  incidentally  occurred,  and  has 
not  been  positively  decided  0.     In  a  modem  case  however,  where,  upon  a 
previous  -application  to  set  aside  an  annuity,  for  non-compliance  with  the 
requisites  of  the  act,  the  rule  was  discharged  upon  discussion  of  the  merits, 
the  court  of  King's  Bench  would  not  entertain  a  similar  application  be- 
tween the  same  parties,  on  the  same  state  of  fieu^,  though  grounded  upon 
a  new  objection  to  the  annuity,  which  was  not  before  urged  or  considered*'. 
And  ^^  where  a  rule  to  shew  cause  is  obtained  in  this  court,  for  the  purpose  Objections  to 
of  setting  aside  an  annuity  or  annuities,  the  several  objections  thereto,  in-  J^^'Ji'^'^"^ 
tended  to  be  insisted  upon  by  the  counsel,  at  the  time  of  making  the  rule  nin, 
absolute,  must  be  stated  in  the  rule  nisi ' : "  which  practice  has  also  been 
adopted  in  the  court  of  Common  Pleas. 

*  GrofU  V,  Foiey,  T.  23  Geo.  III.  K.  B.  *  Id.  56S.  and  see  8  Taunt  435.  4  Moore, 

and  see  1  Bos.  &  PuL  451.   8  Taunt  435.  402.  2  Brod.  &  Bing.  19.  S.  C. 

4  Moore,  402.  2  Brod.  &  Bing.  19.  S.  C.  '  Forrest,  125. 

^  5  Dumf.  &  East  139.  and  see  8  Dumf.  ■  6  Dumf.  &  East,  471.  and  see  8  DumC 

&  East  328.  2  East  85.  565.  2  Chit  Rep.  &  East  328.  2  East,  85. 565. 

82,  8.  4  DowL  &  RyL  344.  7  Taunt  596.  <"  7  Dumf.  &  East,  455.  and  see  id.  495. 

'  7  Durnf.  &  East,  540.  and  see  id.  495.  540.  1  East  537.  2  East,  565,  6.  13  East, 

Ante,  521.  590. 

^  2  East,  65.  >  R.T.  42  Geo.  IIL  K.B.  H  East,  569. 
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account  of  manifest  imperfections  in  the  record,  a  new  bill  was  preferred, 
whereupon  the  defendant  was  found  guilty,  but  a  new  trial  was  granted ; 
and  then  the  prosecutor,  instead  of  taking  down  the  old  record  again,  pre- 
ferred a  new  indictment  for  the  same  offence,  and  removed  it  into  the  King's 
Bench  by  certiorari ;  the  court  refuse<l  to  stay  the  proceedings  upon  that 
indictment,  until  the  prosecutor  paid  the  costs  of  the  former  j^roccedings  *. 

In  an  action  brought  against  the  sheriff,  for  money  levied  under  a  fieri   Inaction  against 
faciaSy  without  any  previous  demand,  the  court  of  King's  Bench  stayed   neylevi^™^ 
the  proceedings,  upon  payment  of  the  sum  levied,  without  costs  ^     But 
the  court  of  Common  Pleas  would  not  stay  the  proceedings,  in  an  action 
for  the  escape  of  a  certificated  bankrupt,  taken  in  execution,  and  released 
by  the  sheriff  upon  production  of  his  certificate  ^ :  nor,  in  an  action  on  a 
replevin  bond,  because  the  action  was  commenced  before  breach ;  for  it 
might  have  been  pleaded** :  So,  where  a  plaintiff  deposited  a  negotiable   Afler  dqwsit  of 
instrument,  on  which  he  was  suing,  in  the  hands  of  a  third  person,  at  the  stramcn  J  *"' 
same  time  giving  him  notice  of  the  action ;  the  court  held,  that  he  did  not 
thereby  part  with  his  right  of  action ;  and  though  the  depositary  sued  on 
the  same  instrument,  they  would  not,  at  the  instance  of  the  defendant, 
stay  the  proceedings  in  the  first  action  ^,     And  that  court  refused  to  stay   By  provisional 
the  proceedings  in  an  action  brought  by  the  provisional  assignee  of  the  soitenrdebtors* 
insolvent  debtors'  court,  on  an  objection  that  it  was  not  proved,  at  the  <^o\xTi, 
trial  of  the  cause,  that  the  assignee  had  the  authority  of  the  latter  court 
to  proceed,  pursuant  to  the  statute  1  Geo.  IV.  c.  119.  §  11  ^. 

When  an  action  is  brought  pending  a  reference,  which  it  has  been  agreed   Pending  refer- 
shall  operate  as  a  stay  of  [Proceedings  k,  or  otherwise  contrary  to  good  faith, 
the  courts  will  not  suffer  the  plaintiff  to  proceed  in  it :  And  they  will  stay   When  action  is 
the  proceedings,  when  the  action  is  brought  by  an  attorney,  without  proper  «ronerauJhorii"^ 
authority;  for  otherwise  the  defendant  might  be  twice  charged  **.  So,  where 
an  action  was  brought  against  an  agent  for  prize  money,  t}ie  court  of  King's 
Bench  set  aside  the  proceedings,  with  costs  to  be  paid  by  the  attorney ; 
because  the  letter  of  attorney  from  the  plaintiff,  to  receive  the  prize  money, 
was  not  duly  attested,  pursuant  to  the  20  Geo.  II.  c.  24.  §  6.*    And,  in 
the  Common  Pleas,  where  claims  were  made  on  a  prize  agent,  by  several 
persons,  for  prize  money  due  to  a  sailor,  he  was  permitted,  as  a  public 
officer,  to  pay  the  money  into  court,  for  the  benefit  of  the  claimant  who 
should  prove  his  authority  to  receive  it  *'.    But  where  a  feme  covert  living 
apart  from  her  husband,  under  a  sentence  of  separation,  with  alimony 

allowed  pendente  lite  in  the  ecclesiastical  court,  brought  trespass  in  her 

• 

•  6  Bam.  &  Crcs.  761.   8  Dowl.  &  Ryl.  »»  1  Durnf.  &  East,  62.  1  Chit.  Rep.  194. 
590.  S.  C.                                                            but  see  id,  193.  (A).  antCy  93. 

>»  S  Bam.  &  Aid.  696.  «  O'Hara  v.  Innes,  M.  27  Goo,  III.  K.  B. 

^  4  Taunt  6S1.  and  see  the  statutes  26  G^o.  III.  c.  6S.  §  1, 

*»  6  Taunt  776.  2.  32  Geo.  IlUc  34.  §  1,  2.  65  Geo.  III. 

•  1  Taunt  109.  c.  60.    1  Boa.  &  PuL  161.     Man.  Ex.  Pr. 
'  8  Bing.  870.  407. 

«  Pott,  Chap.  XXXVI,  but  see  2  Moore,  ^  1  Taunt  166. 
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OF   SETTING    ASIDE,    ANI> 

husband's  name,  for  breaking  and  entering  her  hcmiey  and  taking  Ker 
goods,  the  court  of  King's  Bench  refused,  on  the  application  of  the  defend- 
ants, to  set  aside  the  proceedings ;  though  supported  by  an  affidavit  oi  the 
husband,  that  the  action  was  brought  without  his  authcHity*. 

On  shewing  cause  against  a  rule  for  staying  proceedings,  in  an  action  oo 
a  promissory  note,  in  the  King's  Bench,  on  an  affidavit  that  the  note  was 
obtained  witliout  consideration,  it  being  objected  that  the  court  would  not 
interfere  in  this  matter,  which  was  proper  for  the  trial  of  the  canae ;  the 
court  said,  it  was  often  done  on  such  applications,  if  the  other  side  did  not 
contradict  the  assertion  of  the  defendant ;  but  when  there  were  contradio- 
tory  affidavits,  the  court  would  not  interfere  in  this  summary  way,  but  put 
the  defendant  to  insist  on  it  as  a  defence  at  the  trial  ^.  And  where  an 
action  had  been  settled,  by  payment  of  the  debt,  and  giving  a  nc^  of  hand 
for  the  costs,  amounting  to  1/.  1 1^.  Qd.  which  note  not  being  paid  on  de^ 
mand,  the  plaintiff's  attorney  signed  judgment,  the  court  set  it  aside; 
saying,  that  by  taking  the  debt,  and  note  for  the  costs,  the  amoont  wm 
liquidated,  and  judgment  could  not  be  signed  in  an  action  that  was  w 
settled ;  and  that  an  action  might  certainly  have  been  brought  on  the  note 
in  the  county  court,  and  the  value  recovered,  at  much  less  expense  than  bjr 
signing  judgment  in  the  court  above  ^  But  where  there  was  an  undertak- 
ing to  pay  the  costs  of  an  action  in  a  limited  time,  and  they  were  not  m 
paid,  it  was  holdcn  that  the  plaintiff  might  proceed  in  the  action  for  f»- 
minal  damages  ^. 

There  are  other  grounds  for  staying  the  proceedings ;  not  absolntdj. 
but  for  a  time,  or  until  something  be  done  for  the  bcneiit  of  the  defend- 
ant :  These  arc,  pending  a  writ  of  error ;  until  security  be  given  for  tbe 
payment  of  costs ;  or  until  the  costs  are  paid^  of  a  former  action  fior  the 
same  cause. 

A  writ  of  error  regularly  sued  out  is  a  supersedeas  of  execution,  in  the 
King's  Bench,  from  the  time  of  its  allowance  ^ ;  or,  in  the  Common  Pleas, 
from  the  delivery  of  it  to  the  clerk  of  the  errors  ^i  provided  boil,  when 
requisite,  be  put  in  thereon  in  due  time  s.  But  this  does  not  prevent  the 
plaintiff  from  proceeding  by  scire  facias,  or  action  of  debt  on  the  judg- 
ment, against  the  principal ;  nor,  after  the  return  of  non  est  inventus  to  a 
capias  ad  satisfaciendum,  by  scire  facias,  or  action  of  debt  on  the  recog- 
nizance, against  the  bail.  In  such  cases  however,  if  the  writ  of  error  be 
not  e\'idcntly  brought  for  the  mere  purpose  of  delay,  the  courts  will  stay 
the  proceedings  upon  terms,  pending  the  writ  of  error  •*.  But  this  is  not  a 
matter  of  course ' :  and  if  it  be  apparent  to  the  court,  that  the  writ  of 
error  is  brought  merely  for  delay,  they  will  not  stay  the  proceedii^^ 

'  9  East,  471.  and  sec  2  Chit.  Rq>.  S92. 
»•  Turner  v.  Taylor,  E.  23  Geo.  III.  K.  B. 


*"  BrowKy  Executor,  v.  Middleton,  E.  22 
Geo.  III.  K.B. 

•»  Butcher  v.  HoUand,  H.   25  Geo.  III. 
KB. 

•  1  Salk.  S21.   1  Bur.  8*0. 


'  Barnes,  205.  209. 

•5  2  Str.  781.  1  Dumf.  &  East,  879.  tri 
see  2  Chit.  Rep.  106. 

h  1  Str.  419.  1  Wils.  ISO.  8  Bur.  IS89. 
Cowp.  72.  S  Dumr.  it  Bast.  ?fl. 

i  2  Dumf.  it  East,  78. 

^  Carter  v.  Roberts,  M.  SB  Gm.  UL  K. 
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How  that  is  to  be  made  out,  depends  upon  the  ciFcumstanccs  of  each  par- 
ticular case.  In  general,  the  court  will  not  stay  the  proceedings,  where 
the  defendant  or  his  attorney  has  declared,  that  the  writ  of  error  was 
brought  only  for  delay,  or  used  expressions  tantamount  to  such  a  declara- 
tion * :  But  the  declaration  of  an  attorney's  clerk  ^  or  of  one  of  several 
defendants S  or  the  heUef  of  the  plaintiff,  or  his  attorney^,  that  it  is 
brought  for  delay,  is  not  sufficient ;  nor  that  the  defendant  had  acknow- 
ledged the  debt  to  be  due,  before  and  since  the  commencement  of  the  ac- 
tion * ;  nor  that  he  had  said  to  the  plaintiff,  that  when  he  could  put  off 
the  matter  no  longer,  he  would  go  to  gaol  * ;  nor  that  his  attorney  had  de- 
clared, that  the  debt  would  be  settled,  and  that  time  was  all  the  defendant 
wanted  <.  The  court  of  King's  Bench,  in  one  case  \  ordered  the  proceed- 
ings to  be  stayed,  pending  a  writ  of  error,  on  a  judgment  of  nonsuit;  al- 
though there  was  no  declaration  of  the  defendant,  or  his  attorney,  that  it 
was  brought  for  delay :  and  there  was  a  similar  decision  in  the  Common 
Pleas '.  But  it  is  now  settled,  in  both  courts,  that  the  proceedings  cannot 
be  stayed,  pending  a  writ  of  error  on  such  judgment,  unless  some  real  error 
be  pointed  out  ^.  And  where  the  defendants,  on  a  judgment  recovered  in 
the  Common  Pleas,  first  brought  a  writ  of  error  in  the  King's  Bench,  and 
then  brought  another  returnable  in  Parliament,  after  which  they  non- 
proifed  the  first  writ  of  error,  and  then  obtained  a  rule  to  shew  cause,  why 
the  proceedings  in  an  action  upon  the  judgment  brought  in  the  King's 
Bench  should  not  be  stayed,  pending  the  second  writ  of  error,  the  latter 
ooort  discharged  the  rule  with  costs ;  as  it  plainly  appeared,  from  the  de- 
fendant's own  conduct,  that  there  was  no  foundation  for  a  writ  of  error, 
and  that  it  could  only  be  brought  for  vexatious  purposes  I 

In  order  to  stay  the  proceedings  in  an  action  of  debt  on  judgment,  pend-  In  debt  on  judg. 
ing  a  writ  of  error,  it  is  necessary,  if  the  action  be  bailable,  that  the  de- 
fendant should  be  first  in  court,  by  putting  in  and  perfecting  bail  "*.  And 
where  an  action  is  brought  upon  a  judgment  of  the  Common  Pleas,  the 
court  of  King's  Bench  will  not  stay  the  proceedings,  pending  a  writ  of 
error,  without  the  defendant's  giving  judgment  in  the  second  action  ",  and 


B.  Per  BidUr,  J.  4  Durnil  &  East,  iS6.  n. 
(c).  1  Smith  R.  835.  accord,  Cowp.  72. 
teuw*  contnu 

*  S  Dumf.  &  East,  79.  5  Durnf.  &  East, 
71  i.  2  H.Blac.  SO.  2  Bos.  &  PuL  829. 
Forrest,  26,  7.  2  Chit  Rep.  191.  2  Maule 
&  SeL  474.  476.  1  Barn.  &  Cres.  287.  6 
DowL  &  Ryl.  509.  8  Bing.  169. 

»>  Per  Cur.  M.  45  Geo.  III.  K.  B.  2  Smith 
R.  60.  S.  C.  2  Chit.  Rep.  198. 

'  9  Moore,  563.  2  Bing.  804.  S.  C 

*  8  Dium£  &  East,  78.  Cleghom  y.Irdand, 
K.  28  Geo.  III.  K.  B.  2  Price,  299.  3 
Dovl  &  RyL  283,  4. 

*  6  Moore^  45. 

'  Per  Cur,  M.  41  Geo,  III.  K.  B.  and  see 


2  Chit.  Rep.  191.   7  Taunt.  637.   1  Moore^ 
253.  S.  C.  9  Price,  606. 

«  1  New  Rep.  C  P.  307.  and  ace  9  Price, 
606. 

0  5  Durnf.  &  East,  669. 

»  JHshop  V.  Fry,  T.  2  Geo.  IV.  C.  P. 

k  4  Dumf.  &  East,  436.  2  DowL  &  Ryl. 
208.  K.  B.  1  H.  Blac.  432.  9  Moore,  609. 
2  Bing.  326.  S.  C.  C.  P. 

»  2  Dumf.  &  East,  78.  but  see  6  Dumf. 
&  East,  400. 

*"  5  Durnf.  &  East,  9.  6  Durnf.  &  Easf, 
455.  5  Bam.  &  Aid.  903. 

"  Per  BuUer,  J.  T.  21  Geo.  III.  K.  B.  I 
Durnf.  ic  East,  638.  and  see  Cas.  Pr.  C  P. 
1 12.  Pr.  Reg.  82.  S.  C 
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OF   SETTING    ASIDE^   AND 

iimlortaking  not  to  bring  a  "vvrit  of  error  upon  that  judgment".  But  if 
the  action  be  brought  upon  a  judgment  of  the  King's  Bench,  these  terms 
make  no  part  of  the  rule ;  because  in  general,  actions  on  judgments  are 
vexatious,  and  the  plaintiff  might  have  his  execution  on  the  first  judg- 
ment ^ :  And  where  the  proceedings  were  stayed  without  imposing  these 
terms,  and  the  plaintiff  died  before  judgment  affirmed,  the  court  would 
not  after^vards  permit  judgment  to  be  entered  nunc  pro  tunc  ^. 

If  the  defendant  bring  a  %\Tit  of  error,  after  which  the  pkdntiff  bring 
an  action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  on 
the  second  judgment,  in  the  King's  Bench,  till  the  writ  of  error  be  deter- 
mined ^.  But  where,  several  years  having  elapsed  after  judgment  ob- 
tained, the  plaintiff  brought  an  action  upon  the  judgment,  and  after  judg- 
ment signed  in  that  action,  the  defendant  sued  out  a  writ  of  error  upon 
the  first  judgment ;  the  court  of  King's  Bench  held,  that  the  plaintif 
might  notwithstanding  take  out  execution  on  the  secondjudgment^:  And 
so,  in  the  Common  Pleas,  the  plaintiff  may  take  out  executionon  the  se- 
cond judgment,  notwithstanding  the  writ  of  error,  unless  the  defendant 
move  to  stay  the  proceedings  *! 

On  a  scire  Jacias,  or  action  of  debt  on  recognizance  againt  bail,  when 
a  writ  of  error  is  allowed  on  tlie  judgment  in  the  original  action,  before 
the  expiration  of  the  time  allowed  for  the  bail  to  surrender  their  prin- 
cipal, the  court  of  King's  Bench,  without  regard  to  the  time  when 
the  application  is  made,  will  stay  the  proceedings,  until  the  writ  of  error 
be  dctemunedK;  the  bail  undertaking  to  pay  the  condemnation  mo- 
ney, or  surrender  the  defendant  into  the  custody  of  the  marshal,  within 
four  days  next  after  the  determination  of  the  writ  of  error,  in  case  the 
same  shall  be  determined  in  favour  of  tlie  defendant  in  error  **  :  And  so, 
in  the  Common  Pleas,  where  the  opplication  is  made  by  the  bail,  within 
the  time  allowed  for  surrendering  their  principal,  the  court  will  stay  the 
j)roceedings  agaiust  them,  pending  the  writ  of  error,  without  their  giring 
judgment  in  the  scire  focias,  or  action  of  debt  on  the  recognizance;  whidi 
would  preclude  them  from  siurendering  the  defendant  >.  But  if  the  bul 
in  that  court  do  not  apply  to  stay  tlie  proceedings  pending  error,  till  their 
time  to  surrender  is  out,  the  court  will  not  give  them  any  time  for  that 
purpose,  but  only^awr  days  to  pay  the  money  in,  after  the  judgment  is 
afhnned  ^ :  And  in  such  case,  they  must  undertake  to  pay  not  only  the 
condemnation  money,  but  also  the  costs  of  the  action  against  themselves, 


*  Cowp.  72.  Siwrin  v.  BouUon^  H.  35 
Geo.  III.  K.  B.  and  see  2  Blac.  Ilep.  780. 
C.  P. 

^  Per  BulUr,  J.  T.  21  Geo.  III.  K.  B.  1 
Durnf.  &  East,  638.  and  see  Cas.  Pr.  C.  P. 
1 12.  Pr.  Ucg.  82.  S.  C. 

'  1  Durnf.  &  East,  637. 

*3  Durnf.  &  East,  6A3,  i  Bur,24p4. 
S.  P.  but  sec  1  Str.  526.  semb.  contra. '  .  .  j  ^^ 

•  3  Bam.  &  Aid.  276.  and  sec  1  3lr.  $26. 
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f  Barnes,  202.  Cas.  Pr.  C  P.  129.  &C 
Willcs,  183.  Cas.  Pr.  C.P.  159.  S.C  WBH 
18i.  Barnes,  203.  S.  C. 

«  1  Sir.  419. 

^  I  Bur.  340.  11  East,  316.  but  see  « 
Str.  781.  872.  1270.  3  East,  546.  Kwk. 
contrtu 

'  Barnes,  66.68.  Cas.  Pr.  C  P.  112.  Pt 
Keg.  82.  S.  a 

M  New  Rep.  C.  P.  67.  11  £tfl,SI9> 
and  see  Bamefi.  86. 
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tbc  costs  of  the  application,  and,  where  there  is  no  bail  in  error,  the  costs 
•f  the  proceedings  in  error  *.  In  the  Exchequer,  when  a  \vrit  of  error  is  In  Exchequer. 
allowed  in  the  original  action,  and  the  bail  apply  within  the  time  allowed 
them  for  surrendering  their  principal,  the  court  will  give  them  the  same 
time  to  surrender  him  after  judgment  aiBrmed,  or  Avrit  of  error  non-prossed, 
as  they  would  have  had  at  the  time  of  the  allowance  of  the  ^vrit  of  error  ^ : 
And  where  the  application  is  not  made  by  the  bail,  until  after  the  expira- 
tion of  the  time  allowed  for  surrendering  the  principal,  the  court  will 
stay  proceedings  against  them,  until  the  writ  of  error  brought  in  the  ori- 
ginal action  is  determined  ^.  But  bail,  in  that  tfourt,  are  not  allowed 
four  -days  to  surrender  their  principal,  after  the  determination  of  a  writ 
of  'error,  where  the  plaintiff  has  proceeded  by  subpcena,  and  the  writ  of 
error  was  brought  after  the  return  of  the  capias  ad  satisfaciendum  ^, 

Where  error  was  not  brought  till  it  was  too  late  for  the  bail  to  sur-  When  too  late 
render,  the  court  of  King's  Bench  in  one  case  would  not  stay  the  proceed-  '^  ^*^^^^- 
lags  ^  But,  in  a  subsequent  case  ^,  the  proceedings  were  stayed ;  the 
bail  undertaking  to  pay  the  condemnation  money,  and  the  costs  on  the 
scire  faciaSy  in  four  days  after  affirmance  ;  and  in  this  case,  there  being 
no  bail  on  the  writ  of  error,  the  court  made  the  bail  also  undertake  to  pay 
tlie  costs  on  the  writ  of  error,  in  case  the  judgment  was  affirmed ;  and 
said,  it  was  a  favour  they  were  asking,  and  they  would  make  them  sub- 
mit to  equitable  terms.  By  the  affirmance  of  the  judgment  in  these  cases, 
is  meant  tlie  final  affirmance  of  it ;  and  therefore  where  the  judgment  on 
a  writ  of  error  was  affirmed  in  the  Exchequer  Chamber,  and  afterwards 
another  writ  of  error  was  brought,  returnable  in  Parliament,  the  proceed- 
ings against  the  bail  were  further  stayed,  till  the  determination  of  the  se- 
cond writ  of  error  «. 

The  plaintiff  got  judgment  on  the  scire  focias  against  bail,  pending  er-  After  judgment, 
rer  by  the  principal,  and  took  them  in  execution ;  and,  on  their  moving  to  ^iu^t^uiT"' 
be  dischai^ed,  the  court  of  King's  Bench  said:  ''  Though  you  might  have 
applied,  and  had  the  proceedings  stayed,  yet  we  will  not  set  them  aside : 
If  an  action  of  debt  had  been  brought  upon  the  judgment,  we  should  have 
granted  an  imparlance,  if  it  had  been  asked  :  but  we  never  set  aside  the 
judgment,  when  it  is  once  signed ;  because  we  take  it  you,  by  your  not 
applying  in  time,  have  submitted  to  meet  the  plaintiff.  Quod  Jieri  non 
debet,  foctum  vald  ^." 

In  ejectment  *,  or  actions  qui  tam  \  when  the  lessor  of  the  plaintifl^,  or   Calling  for  acv 
the  plaintiff  himself,  is  unknown  to  the  defendant,  the  latter  may  call  for  ^^^^  ^^siAen' 
an  account  of  his  residence  or  place  of  abode,  from  the  opposite  attorney ;   &c. 
and  if  he  refuse  to  give  it,  or  give  in  a  fictitious  account,  of  a  person  who 
cannot  be  found,  the  courts  will  stay  the  proceedings,  until  security  be 

*  I  New  Rep.  C.  P.  67.  «  6  Bur.  2819. 

**  2  Price,  296.  ^  1  Str.  526.  Barnes,  202.  accord,  but  see 

*"  Forrest,  25.  4,  Bur.  2454.    S  Dumf.  &  East,  643.  teTtib. 

^  Wightw.  79.  AnU,  284.  contra. 

*  1  Str.  443.  *  2  Sir.  681.  Ad.  Eject.  2  E<L  316. 
'  2  Str.  877.  k  g  s^r.  697.  705.  Barnes,  126. 
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bees  convicted  of  felony,  and  received  sentence  of  transportation,  the 
court  of  King's  Bench  will  compel  him,  or  his  attorney,  to  give  security 
for  costs,  retrospective  as  well  as  prospective  *.  In  an  action  by  executors, 
the  plaintiffs,  residing  abroad,  may  be  compelled  to  give  security  for 
•costs  ^ :  And,  by  a  late  act  of  parliament  S  it  may  be  required  in  an  ac- 
tion for  non^residence.  A  defendant  in  replevin,  residing  out  of  the  ju- 
risdiction of  the  court,  is  compellable  to  give  security  for  costs  ^.  And 
where  a  plaintiff  in  error  resides  abroad,  he  may  be  compelled  to  give  such 
security :  and  in  default  thereof,  the  defendant  in  error  will  be  permitted 
to  proceed  on  his  judgment,  notwithstanding  the  writ  of  error  «.  The  In  C.  P. 
rule  requiring  such  security,  however,  has  been  relaxed  by  the  court  of 
Common  Pleas,  in  favour  of  foreign  seamen,  serving  on  board  English 
ships  ^ ;  or  being  in  the  habit  of  navigating  them  to  and  from  the  ports 
of  this  country  8 :  And  where  the  plaintiff  was  a  prisoner  in  France  ^, 
or  an  English  officer  serving  in  South  America  *,  that  court  refused  to 
grant  a  rule,  compelling  him  to  give  security  for  costs.  The  reason 
for  obliging  a  plaintiff  to  give  such  security,  is  not  mutual :  Therefore, 
where  a  defendant  moves  that  the  plaintiff,  residing  abroad,  should 
give  security  for  costs,  the  court  will  not  make  the  rule  mutual,  on  the 
ground  that  the  defendant  is  also  resident  abroad  K  If  the  plaintiff  be  a 
Aative  of  England,  and  go  abroad  for  a  mere  temporary  purpose,  the  court 
will  not  compel  him  to  give  security  for  costs  *.  And  if  one  of  several 
plaintiffs  reside  in  this  country,  the  courts  will  not  require  security  to  be 
given  for  costs,  though  the  other  plaintiff  be  a  foreigner,  residing  abroad  ^ ; 
even  though  the  first-mentioned  plaintiff  be  a  bankrupt,  in  execution 
for  debt  <^.  In  the  Exchequer,  plaintiffs,  being  resident  in  a  foreign  coun-  In  £xchc<|ucr. 
try,  out  of  the  jurisdiction,  may  be  restrained  from  proceeding,  until  they 
give  security  for  costs  **. 

The  above  are  the  principal,  and  were  formerly  considered  as  the  ^Vbcn  not  re- 
only  grounds  upon  which  the  proceedings  can  be  stayed,  for  want  of  se-  ^^^^ 
curity  for  costs :  It  being  holden,  that  they  shall  not  be  stayed,  even  in 
cjcclwieni  p,  or  a  qui  tam  action  %  merely  on  account  of  the  poverty  of  the 
plaintiff,  or  his  lessor ;  or  because  the  plaintiff  is  protected  as  a  foreign 
ambassador ',  or  his  servant  • ;  or,  in  ejectment,  where  the  lessor  of  the 
plaintiff  is  known,  of  full  age,  and  resident  in  this  country  K     The  court 

*  1  Bwn.  &  Aid.  159.  "  I  East,  431.  7  Taunt.  S07. 

*  3  Moore,  602.    1  Brod,  &  Bing.  277.  "  1  East,  431.  1  Marsh.  478.  n. 
S.  C.                                                                        °  13  Price,  603.  and  see  id,  489. 

*  57  Geo.  III.  c.  99.  §  45.  ^  Cas.  Pr.  C.  P.  15.  and  sec  2  Str.  1121. 
*»  4  Moore,  280.    1  Brod.  &  Bing.  505.       OoodliUe  v.  JI%o,  H.    29  Geo.  III.  K.  B. 

S.  C.  Anie,  98,  9. 

«  5  Barn.  &  Aid.  265.  •»  Cowp.  24.  Barnes,  126.  2  H.  Blac.  27. 

'  2  H.  Blac.  383.  1  Bos.  &  Pul.  96.  '  5  Maulc  &  Sel.  503. 

*  2  Taunt.  253.  aud  see  3  Moore,  33.  8           *  Davki  gui  tam  v.  5<*fonw?i,  T.  25  Geo. 
Taunt  711.  S.  C.  HI.  K.  B.  but  see  2  P.  Wras.  452.    1  Eq. 

*»  1  Taunt.  18.  Cas.  Abr.  350.  ;rf.  4. 
«  3  Moore,  77.  8  Taunt.  736.  S.  C.  *  1  Durnf.  &  East,  491.  aud  see  2  H. 

k  6  Taunt  379.  8  Marsh.  80.  S.  C.  Blac.  383.  1  Bos.  &  Pul.  96.  2  Bos.  &  Put 

1  2  Chit  Rep.  152.  and  see  7  Moore,  613.  236.  437.  Ad.  Eject  2  Ed.  315,  16. 
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of  King's  Bench  will  not  stay  proceedings  on  a  quo  fvarranio  information, 
until  the  prosecutor  give  security  for  costs^  on  the  ground  that  the  relator 
is  in  insolvent  circumstances^  where  it  appears  that  he  is  a  corporator,  and 
no  fraud  is  suggested*.  And  the  court  of  Common  Pleas  refused  to 
requijre  the  plaintiff  to  give  security  for  costs,  although  it  was  sworn  that 
he  was  insolvent^  and  that  the  action  was  brought  in  his  name^  for  the  be- 
•  nefit  of  J.  S.  who  was  alone  beneficially  interested  in  the  result  ^.  So, 
where  an  insolvent  debtor,  having  assigned  his  property  under  the  insol- 
vent acts,  brought  an  action  to  recover  a  debt  incurred  before  the  assign- 
ment, the  assignees  having  refused  to  sue,  that  court  would  neither  set 
aside  the  proceedings  in  such  action,  nor  require  the  insolvent  to  give  se- 
curity for  costs  ^.  But  where  the  plaintiff  had  been  discharged  under  the 
insolvent  act,  after  issue  joined  and  before  notice  of  trial  given^  the  court 
of  King's  Bench  stayed  the  proceedings,  until  the  assignee^  or  some  cre- 
ditor of  the  plaintiff,  should  give  security  for  costs  **.  And  where,  in  tres- 
pass against  parish  officers  for  distraining  for  poors*  rates,  it  appeared  that 
the  plaintiff  had  refused  to  pay  the  rates  by  the  desire  of  his  landlord, 
who  was  also  attorney  in  the  causc^  the  court  stayed  the  proceedings,  an- 
til  he  gave  security  for  the  costs  ^  An  infant  plaintiff  cannot  be  com- 
pelled to  give  security  for  costs,  on  the  ground  of  the  insolvency  of  his 
prochein  ami  ^ ;  nor  an  uncertificated  bankrupt,  suing  for  his  own  benefit, 
as  for  the  produce  of  his  earnings  since  the  bankruptcy  ^ ;  though  it  is 
otherwise,  where  the  action  is  brought  or  proceeded  in  by  a  bankrupt,  whe 
thcr  certificated  or  uncertificated,  for  the  benefit  of  his  assignees  ^ :  And 
where  the  plaintiff  having  become  bankrupt  before  plea  pleaded,  the  de- 
fendant obtained  an  order  for  giving  security  for  costs,  and  afterwards 
pleaded  bankruptcy,  the  court  of  King's  Bench  held  that  the  plea  could 
not  be  set  aside ;  but  that  the  order  for  giving  security  for  costs  should  be 
rescinded,  the  plaintiff  paying  the  costs  of  that  application,  and  the  de- 
fendant's rule  discharged  K  So,  where  a  commission  of  bankrupt  issued 
against  the  plaintiff,  who  was  gone  with  his  family  to  NefP  York,  upon 
the  petition  of  the  defendant,  who  was  the  only  creditor,  and  chose  him- 
self sole  assignee;  and  the  plaintiff  brought  an  action  against  the  de- 
fendant, to  try  the  commission;  the  court  of  Common  Pleas  refused  to 
stay  the  proceedings,  till  he  should  give  security  for  costs;  for  in  this  case, 
the  defendant  having  possessed  himself  of  all  the  plaintiff's  property  as 
assignee,  had  thereby  rendered  it  impossible  for  the  latter  to  give  any 
pledge  or  counter  security  to  those  who  might  become  bound  for  him  ^^ 

""  2  jMauIe  Sc  ScL  3i6,   and  sec  2  Ciiit.  and  see  7  Durn£  &  East,  297.  1  East,  ISI. 

Rep.  'SG<X  (a).  2  Taunt.  61.  7  Moore^  845. 

•»  7  Moore,  3i  L  «>  7  Dumf.  &  East,  296.  Sanders  t.  Aw. 

*  6  Taunt.  123.  1  Marsh.  477.  S.  C.  II.  S3  Geo.  IIL  K.  R  Cahen  v.  BeU,  T.  U 
•^  2  Barn.  &  Cres.  579.    4  DowL  &  U)  1.  Geo.  III.  K.  B.  S  Mauk  &  Sel  28S.   /6>- 

8'»  S.  C.  bcrtsons  v.  Jmold^  H.   58  Geo.  IIL  C  BL 

*  6  Bam.  8e  Cres.  208.  2  Oiit.  Rep.  160. 

'  1  Marsh,  i.    2  Dowl  &  Ryl.  423.  and  »  1  ChiU  liep.  215. 

fccc  2  Chit.  Rep.  359.  J,iic,  102.  ^  2  New  Rep.  C.  P.  862. 

«  Cohen  V.  Bi%  T.   n  Geo.  III.   K.  B. 
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And  that  court  would  not  compel  such  security,  in  an  action  brought  by 
assignees,  on  the  ground  that  one  of  the  plaintiffs  was  a  bankrupt,  and 
the  other  a  prisoner  in  Netvgaie  *. 

The  motion  for  a  rule  to  compel  security  for  costs,  should  in  all  cases  Motion  for, 
be  made  as  soon  as  the  defendant  can  reasonably  do  it,  after  knowledge  of  J^jl!  ^  ^jj^ 
the  fact  of  the  plaintiff's  residence  abroad^  ;  and  a  rule  has  been  granted, 
in  the  King's  Bench,  after  plea  pleaded  * :  but  where  it  might  have  been 
made  earlier,  it  comes  too  lat^  after  issue  joined,  and  notice  of  trial  given  *^. 
In  the  Common  Pleas,  on  moving  for  a  rule  nisi,  to  compel  the  plaintiff'to  In  C.  P. 
give  security  for  costs,  the  defendant  must  state  in  what  stage  the  pro- 
ceedings are ;  and  the  court  will  not  grant  the  rule  nisi,  in  a  cause  in 
which  interlocutory  judgment  has  been  signed,  until  the  judgment  has 
been  set  aside  ^     But  in  that  court  it  does  not  seem  to  be  necessary  that 
the  motion  should  be  made  before  issue  joined  ';  though,  after  a  defend- 
ant has  undertaken  to  accept  short  notice  of  trial,  he  cannot  compel  a 
plaintiff",  resident  abroad,  to  give  security  for  costs  '•     In  the  Exchequer,   In  Exchequer, 
the  application  ought  to  be  made  in  the  earliest  stage  of  the  proceedings ; 
and  the  court  will  not  grant  it  in  any  case,  after  issue  joined  ^.     The  de- 
fendant, if  sued  alone,  must  put  in  bail  previous  to  the  application '  :  But 
if  a  foreigner  sue  two  defendants,  and  only  one  of  them  put  in  bail,  that 
one  may  require  the  plaintiff*  to  give  security  for  costs,  without  putting  in 
bail  for  the  other  defendant  *'.     It  was  formerly  the  practice,  in  the  King's  May  be  made 
Bench,  to  compel  the  plaintiff  to  give  security  for  costs,  \vithout  requiring  Jl,i,>ation  to^ 

a  previous  application  to  be  made  to  him,  or  his  attorney  ^ :  but  it  was  af-   plaintiff  or  his 

.  .  .         .  aUomey. 

terwards  determined,  that  where  the  plaintiff  resided  in  this  country,  the 

court  would  not  grant  a  rule  requiring  him  to  give  such  security,  on  the 
ground  of  bankruptcy,  &c.  unless  application  had  been  made  to  him  for 
that  purpose  ^.  A  distinction  however  was  made,  between  compelling  se- 
curity for  costs,  and  ordering  a  stay  of  proceedings ;  it  having  been  de- 
termined, that  where  the  plaintiff  resided  abroad,  the  court  would  compel 
security  for  costs,  without  a  previous  application  to  his  attorney  ;  but  they 
would  not  order  a  stay  of  proceedings,  unless  such  application  had  been 
made  ".  And  at  length  it  was  decided,  agreeably  to  the  original  practice, 
and  seems  to  be  now  settled,  that  the  court  will  grant  a  rule  for  the  plain- 
tiff^ to  give  security  for  costs,  though  an  application  has  not  been  made  to 

»  2  Taunt.  61.  273.  (a).  1  Brod.  &  Bing.  278.  per  Dallas, 

*>  2  Chit.  Rep.  151.  (a.)  Ch.  J.  7  Moore,  861.  1  Bing.  67.  S.C. 

•^  Id,  151.  and  for  the  form  of  the  rule  nisi  *»  5  Price,  610.  and  see  1   M'Clel.  &  Y. 

in  K.  B.  see  Append.  Chap.  XX.  §  10.  213. 

«*  5  East,  338.    v.  Cazenove,  T.  >  4  Dumf.  &  East,  697.    2  Chit.  Repw 

44  Geo.  III.  K.  B.   2  Chit.  Rep.  359.   2>i*  162. 

BeUoix  V.  Lord  WcUerjxirky  E.  2  Geo.  IV.  1  ^  6  Dumf.  &  East,  496. 

Dowl.  &  Ryl.  348.  (a.)  5  Bam.  &  Aid.  702.  >  Per  Bayley,  J.  1  Barn.  &  Aid.  332. 

1  DowL  &  RyL  348.  S.  C.  accord,  6  Dumf.  "  3  Maule  &  Sel.  283.  and  see  2  Smith  R. 

&  East,  597.  ctmlni,  661. 

«  1  Marsh.  376.  "  I  Bam.  &  Aid.  331.   and  sec  2  Chit. 

f  Id,  4,  5.  Rq).  151. 

'  3  Taunt.  272.  and  sec  Siccl  v.  Lacy,  id. 


In  second  eject* 
meaL 


4J88  OF  SETTING   ASIDE,  AND 

him^  if  it  appear  upon  the  affidavitSi  that  the  case  fa  wuk  as  to  reqniit 
the  security  to  be  giv^  K 

In  a  second  ejecUnenl,  the  courts  will  stay  the  prooeediags^  until  the 
costs  are  paid  of  a  prior  one^  for  the  trial  of  the  same  title  ^  ;  and  also  the 
la  other  aotioas.  costs  of  an  action^  if  any  has  been  brought^  for  the  mesne  profits  ^.    In  other 

actions,  it  was  not  formerly  usual  to  stay  the  proceedings  in  a  second  ae« 
ti<m>  until  the  costs  were  paid  of  a  prior  one  for  the  same  cause ' ;  sod 
particularly  if  the  merits  did  not  come  in  question  <m  the  fonner  trial  *.  And 
there  is  said  to  be  no  general  rule,  by  which  a  plaintiff  is  compelled  to  pay 
the  costs  of  a  first  action,  before  he  is  suffered  to  proceed  with  the  second : 
If  that  were  the  case,  it  might  in  many  instances  work  injustioe  ;  for  the 
plaintiff  might  have  no  other  means  of  paying  the  oosts,  than  by  pro- 
ceeding for  the  recovery  of  his  debt'.  And  therefore,  where  a  plain- 
tiff haying  declared  in  assumpsit,  against  trustees  of  a  turnpike  read 
generalfy,  went  to  trial,  and  withdrew  his  record,  and  after  suffering  him- 
self to  be  nonprossed,  sued  the  same  trustees  a  second  time  by  name,  kt 
the  same  cause  of  action ;  the  court  refused  to  stay  the  proceedings  intke 
second  action,  until  the  costs  of  the  first  were  paid  8.  So  where  a  plaintiff, 
being  nonsuited,  was  taken  in  execution  by  the  defendant  for  the  costi, 
and  whilst  in  execution,  brought  another  action  for  the  same  cause ;  the 
court  refused  to  stay  further  proceedings  in  the  second  action,  until  tiie 
costs  of  the  first  were  paid  ^.  And  it  seems,  that  where  proceedings  have 
been  set  aside  for  irr^ularity,  the  plaintiff  is  not  bound  to  pay  the  costs 
of  them,  before  he  omimences  a  fresh  action  K  But  in  actions  of  tori,  for 
a  malicious  arrest  or  prosecuti^m,  or  for  a  trespass,  &c.  the  court  will  com- 
pel the  plaintiff  to  pay  the  costs  of  a  first  action,  before  he  is  allowed  to 
proceed  in  a  second  for  the  same  cause  ^ :  And  in  actions  fw  the  reooverj 
of  a  debt,  though  they  will  not  in  general  stay  the  proceedings  in  a  se- 
cond action,  until  the  costs  of  a  former  one  are  paid,  yet  of  late  yean 
this  has  been  done  in  several  instances,  on  the  ground  of  vexation ' ;  and 


*  2  Chit.  Rep.  150.  And  for  the  form  of 
the  notice  of  motion,  and  qffidavit  to  stay 
proceedings,  till  security  be  giren  for  costs, 
aee  Append.  Chap.  XX.  §  S,  9.  And  for  the 
ruk  in  K.  B.  for  staying  proceedings  in  ^jed^ 
meiU,  tin  such  security  be  given,  see  Append* 
Chap.  XLVI.  §  89. 

i>  1  Salic  855.  S58,  9.  1  Str.  546.554.  8 
Mod.  225.  S.  C  8  Str.  1152.  1206.  Smilk 
€x  dinu  Jordan  v.  Roe,  M.  28  Geo.  III.  K. 
B.  1  Dumf.  &  East,  492.  1  Chit.  Rep.  195. 
K.  B.  Pr.  Reg.  174.  Barnes,  ISS.  2  Blac. 
Rep.  904.  Say.  Costs,  2S9.  &  C.  8  Blac. 
Rep.  1158.1180.  C  P. 

^  4  East,  585.  But  they  will  not  extend 
the  ndeb  so  as  to  include  the  damageg  in  the 
action  for  the  mesne  profits,  however  vexa- 
tious the  proceedings  of  the  lessor  of  the 


plaintiff  may  have  been.  15  East,  2SS. 

^  2  Str.  1200.  Cowp.  328.  Say.  Costs, 
851.  S.C.  1  Dumf.  &  East,  491,  2.  K.E 
Barnes,  185.  C  P.  but  see  1  VenL  100. 

*  I  Ld.  Raym.  697,  8  Blac  Rep.  809. 
1  H.  BUc  10. 

'  Per  Baytey,  J.  S  DowL  &  RyL  54.  8 
DowL  &  RyL  4S. 

s  3  DowL  &  RyL  53. 

»  8  DowL  &  RyL  48. 

>8  Chit  Rep.  140. 

^8Dumf.&Easl,5n.  8  Taunt.  407.  S 
Moore,  46a  S.C  3  DowL  &  RyL  54. 

1  Band  r.  Goocft,  £.  83  Geo.  III.  K.  B. 
Say.  Costs,  846.  847.  8  BIm.  Rep.  741.  S 
Wils.  149.  &  C.  C  P.  but  aee  I  H.  BIk. 
10.  8  Smith  R.  483. 
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that,  whether  the  fonner  action  was  in  the  tame  or  a  different  court  \  In 
the  King's  Bench^  this  practice  was  not  formerly  confined  to  cases  where 
a  trial  was  had  in  the  former  action ;  but  applied  equaUy  where  the  cause 
was  put  an  end  to  by  a  judgment  of  nonproi  *>  or  as  in  case  of  a  nonsuit  ^* 
And>  where  an  action  was  brought  by  husband  and  wi£e,  the  court  stayed 
the  proceedings^  until  the  payment  of  costs  in  a  fonner  action^  at  the  suit 
of  the  husband  only ;  it  being  for  the  same  demand  ^.  In  the  Common 
Pleas^  the  courts  it  is  said^  never  interferes^  unless  the  merits  of  the  case 
have  been  tried  in  the  former  action  ^.  But  where  the  plaintiff  discon- 
tinued an  action  stayed  in  the  King's  Bench  by  a  consolidation  rule,  and 
commenced  an  action  against  the  same  defendant  for  the  same  cause  in  tho 
Common  Pleas,  that  court  stayed  the  proceedings,  until  after  the  trial  of 
the  cause  mentioned  in  the  rule  *. 

*  NevUt  T.  Lade,  E.   24  Geo.  IIL  K.  B.  *  Lampley  and  wife  t.  Sandt,  H.  25  Geo. 

1  Taunt  565.  8  Taunt  407.  2  Moore,  460.  III.  K.  B. 

S.  C.  ^  S  Boa.  &  PuL  2a.  (a),  and  lee  8  BIm. 

f  Per  Cut.  M.  41  Geo.  UI.  K.  B.  Ad.  Rep.  809.  1  H.  Blac,  10. 

Eject  2  Ed.  SI8.  *  1  Taunt  565. 
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it  sum  certain ;  as  assumpsit  or  covenant  to  pay  money  *,  and  debt  for  rent'*, 
&c.  If  separate  actions  are  brought  against  the  acceptor,  drawer,  and  in-  In  actions  on 
dorser  of  a  bill  of  exchange,  the  court  of  King's  Bench  will  stay  proceed-  chan*i?e,*&c. 
ings  against  the  drawer,  or  any  of  the  indorsers,  on  payment  of  the  bill, 
and  costs  of  that  action ;  but  not  against  the  acceptor,  without  payment  of 
costs  in  all  the  actions  ^ :  And  if  the  plaintiff  proceed  to  judgment,  the  pro- 
ceedings may  still  be  stayed,  on  payment  of  the  debt  and  costs  ^ ;  but  in 
that  case,  each  defendant  is  only  liable  for  his  own  costs,  and  the  plaintiff 
cannot  take  out  execution  against  one  defendant,  for  the  costs  of  another. 
So,  where  separate  actions  were  brought  against  several  persons  for  the  same 
debt,  who,  (if  at  all)  were  jointlt/liMe,  the  defendant  in  one  action  having 
paid  the  debt  and  costs  in  that  action,  the  court  stayed  the  proceedings  in 
the  others,  without  costs  ^.  Where  an  indorsement  was  made  upon  a  note 
of  hand  by  the  payee,  that  if  the  interest  was  paid  on  stipulated  days 
during  his  life,  the  note  should  be  given  up ;  default  having  been  made  in 
payment  of  the  interest,  the  court  of  Common  Pleas  refused  to  stay  the 
proceedings,  on  payment  of  it,  and  costs  ^ 

In  debt  for  the  penalty  oi  Jive  pounds,  for  killing  a  hare,  with  no  other  In  debt,  for 
county  the  court  of  King's  Bench  let  the  defendant  bring  in  the  penalty  ^e  hwH 
and  costs  s.     And  where  the  action  was  brought  for  several  penalties,  the 
defendant  had  leave  to  pay  one  penalty  into  court,  leaving  the  plaintiff  at 
liberty  to  proceed  for  the  rest  ^.    In  debt  on  a  single,  bill,  proceedings  were  On  single  bin. 
stayed  by  the  court  of  Common  Pleas,  on  payment  by  the  obligor  of  prin- 
cipal and  costs,  without  interest  *.     And  so,  in  debt  on  bond,  conditioned  On  payment  of 
for  the  performance  of  covenants,  or  to  account,  indemnify,  &c.  or  on  a  costs,  in  debt  on 
bastardy  bond,  the  proceedings  may  be  stayed,  on  payment  of  the  whole  ^^^ 
penalty  and  costs  ^.     But,  in  an  action  on  a  money  bond,  the  court  of 
King's  Bench,  in  one  case  ^,  would  not  stay  the  proceedings,  on  payment 
of  the  penalty;  being  of  opinion,  that  damages  might  be  recovered  beyond 
that  amount.     This  case,  however,  seems  to  have  been  since  overruled  *" ; 
and  it  is  now  settled,  that  the  proceedings  may  be  stayed  in  all  cases,  on 
payment  of  the  penalty  and  costs.     We  have  already  seen  ",  in  what  cases  On  bail  bond, 
the  courts  will  stay  the  proceedings,  in  actions  upon  bail  bonds :  It  will  be 
t^iitHcicnt  to  add  in  this  place,  that  as  the  bail  may  render  the  principal, 
after  an  assignment  of  the  bail  bond,  and  •before  they  justify  °,  so,  when 

'  8  Durnfc  &  East,  S20.  410.  773. 

*»  Cas.  iemiu  Hardw.  173.  *  2  Blac.  Rep.  1190.     6  Durnf.  &  East, 

^  4  Duinf.  &  East,  691.  but  soc  2  Barn.  303.  1  Taunt.  220.  2  Marsh.  226.  and  see 

&  Aid.  192.  2  Dowl.  &IlyL67.  W/i/c,315.  6  East,  110. 

">  1  Str.  515.  *  2  Dumf.  &  East,  388.  and  see  Ry.  & 

^  6  Barn.  &  Cres.  124.     9  Dowl.  &  RyL  Mo.  105. 

12G.  S.  C.  *"  6  Dumf.  &  East,  303.    1  Taunt.  220. 

f  4  Taunt  227.  and  see  1  Atk.  75.  Doug.  49.  3  Bro.  Chan. 

*•  2  Str.  1217.  and  see  2  Ken.  292.     2  Cas.  489.  496.    1  East,  436.   3  Price,  219. 

Blac.  Rep.  1052.  1  Madd.  Chan.  613.  Ry.  &  Mo.  105. 

*»  Per  Cur.  E.  22  Geo.  III.  K.  B.    Har.  "  jirUej  302, 3. 

court  V.  Am^},  U.  23  Geo.  III.  K.  B.  °  &  DumL  &  East,  401. 

*  1  B08.&  FuL  337.  but  sec  2  Ld.  Raym. 
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pressly  refienred*.  And  the  plaintiif  Is  entitled  to  the  006ts  of  proceedings 

in  equity^  relating  to  the  same  matter  ^ ;  but  not  to  the  costs  of  a  former 

suit,  wherein  the  judgment  has  been  reversed  on  a  ivrit  of  error  ^ :  for 

there  is  no  reason,  why  the  defendant  should  pay  for  the  error  or  mistake 

of  the  plaintiff.     In  the  Exchequer,  the  court  granted  an  application,  on  In  Exchequer. 

behalf  of  the  defendants,  to  refer  it  to  the  master,  to  see  what  was  due  for 

principal  interest  and  costs  on  a  bond,  which  was  the  cause  of  action ; 

and  to  stay  all  proceedings,  upon  payment  of  the  sum  due  and  costs  ^.  But 

that  court  would  not  refer  it  to  the  master,  to  take  an  account  of  what  was 

actually  due  for  principal  and  interest  upon  a  bond,  after  it  had  been  put 

in  suit,  and  the  plaintiff  had  obtained  a  verdict  thereon  ^ 

It  was  formerly  holden,  that  this  statute  did  not  extend  to  an  action  of  On  bond,  for 
debt  on  bond,  conditioned  for  the  payment  of  an  annuity,  or  of  money  by  ^ndty  &c 
instalments  '.  But  it  is  now  settled,  upon  the  equity  of  the  statute,  that 
in  such  an  action,  when  the  defendant  is  solvent,  the  courts  will  stay  the 
proceedings,  on  payment  of  the  arrears  and  costs,  and  giving  judgment  as 
a  security  for  future  payments,  with  a  stay  of  execution  till  they  become 
due  s :  And  where,  in  an  action  on  an  annuity  bond,  it  appeared  that  there 
were  mutual  accounts  subsisting  between  the  parties,  the  court  of  King's 
Bench  made  a  rule  for  referring  them  to  the  master ;  and  that  upon  pay-> 
ment  of  what,  if  any  thing,  should  be  found  due  to  the  plaintiff,  all  further 
proceedings  should  be  stayed  K  But  the  courts  will  not  stay  the  proceed- 
ings, when  the  defendant  appears  to  be  insolvent ;  or  the  bond  is  condi- 
tioned for  the  payment  of  a  gross  sum  of  money  absolutely,  at  a  day  cer- 
tain, and  afterwards  defeazanced,  in  consequence  of  a  subsequent  agree- 
ment to  pay  the  money  by  instalments  * ;  or  where,  though  the  bond  be 
conditioned  for  the  payment  of  money  by  instalments,  it  is  expressly 
agreed,  that  if  default  be  made  in  any  one  pa}rment,  the  bond  is  to  stand 
in  force  for  the  whole  principal  and  interest  then  remaining  due  K  So, 
where  the  defendant  gave  a  warrant  of  attorney  to  secure  a  sum  certain, 
to  be  paid  half  yearly  by  instalments,  with  interest,  on  specified  days,  and 
that  the  plaintiff  should  be  at  liberty  to  enter  up  judgment  thereon  im- 
mediately, ''  but  no  execution  to  be  issued,  till  default  made  in  payment 
of  the  said  sum,  with  interest  as  aforesaid,  by  the  instalments,  and  in  the 
manner  hereinbefore  mentioned ;"  the  court  held,  that  the  plaintiff  might 
take  out  execution  for  the  whole,  on  default  of  payment  of  the  first  instal- 
ment K  If  default  be  made  in  payment  of  the  interest  on  a  bond,  the 
principal  whereof  is  not  yet  due,  the  courts  will  not  stay  proceedings,  on 

*•  7  Dumf.  &  East,  124.  but  see  1  Boe.  &       Barnes,  288.    1  Bam.  &  Aid.  214.  and  see 
Pul.  SS7.  Ante,  541.  2  Bam.  &  Cres.  82.    S  DowL  &  Ryl  278. 

*  Cas.  temp.  Hardw.  116.  but  see  2  Str.       S.C. 

699.  contra,  ^  WUkmtint  4*  Jordan,  H.   23  Geo.  III. 

""  2  Str.  699.  K.  B. 

*  M*ael.  809.  >  8  Bur.  1870. 

«  8  Price,  219.  ^  2  Blac.  Rep.  958. 

f  1  Atk.  118.  1  Str.  515.  i  1  Maule  &  SeL  706. 

<  2  Str.  814.  957.     2  Blac.  Rep.  706. 
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In  trover  for  money^  the  courts  will  give  the  defendant  leave  to  bring  In  troTcr. 
it  into  court*:  And  where  trover  is  brought  for  a  specific  chattel^  of  an 
ascertained  quantity  and  quality^  and  unattended  with  any  circumstance 
that  can  enhance  the  damages  above  the  real  value^  the  courts  will  make 
*an  order  for  staying  the  proceedings^  upon  delivering  it  to  the  plaintiff^ 
and  payment  of  costs  ^ :  And  this  is  the  more  reasonable^  as  the  action  of 
trover  comes  in  place  of  the  old  action  of  detinue.  But  the  courts  will 
not  stay  the  proceedings,  when  there  is  an  imcertainty,  either  as  to  the 
quantity  or  quality  of  the  thing  demanded  ^ ;  or  there  is  any  tort  that  may 
enhance  the  damages  above  the  real  value,  and  there  is  no  rule  whereby 
to  estimate  the  additional  damages  ^.  In  trover  for  a  promissory  note, 
alleged  to  have  been  dishonoured,  the  court  of  King's  Bench  made  an 
order  for  staying  the  proceedings,  upon  delivering  up  the  note,  and  pay- 
ment of  costs,  with  liberty  for  the  plaintiff  to  proceed  for  damage  sus- 
tained, but  not  for  nominal  damages,  by  reason  of  the  detention  ®.  And, 
in  a  subsequent  case,  where  trover  was  bfought  by  the  assignees  of  a  bank- 
rupt, for  a  steam  engine,  &c.  the  court  made  a  special  rule  for  staying  the 
proceedings,  on  delivering  to  the  plaintiffs  a  part  of  the  goods  for  which 
the  action  was  brought,  and  payment  of  costs  up  to  that  time,  provided 
the  plaintiffs  would  accept  thereof  in  discharge  of  the  action ;  or  otherwise, 
that  the  articles  delivered  should  be  struck  out  of  the  declaration,  and  the 
plaintiffs  be  subject  to  costs,  unless  they  should  obtain  a  verdict  for  the 
remainder  of  the  goods,  or  prove  a  deterioration  of  the  part  delivered  up  '. 
But,  in  an  action  of  trover,  where  the  value  of  the  goods  converted  was 
not  ascertained,  the  court  of  Common  Pleas  refused  to  stay  proceedings, 
upon  delivery  of  the  goods  to  the  plaintiff,  or  payment  of  the  value  of 
thems. 


called. 


so 


The  security  usually  given  by  the  defendant  to  the  plaintiff,  on  compro-   Warrant  of  tt- 
mising  an  action,  and  which  is  also  frequently  given  where  no  action  is  ^^{^y   *^ 
depending,  is  a  warrant  of  attorney;  so  called,  from  its  authorizing  the  at-> 
tomey  or  attomies,  to  whom  it  is  directed,  to  appear  for  the  defendant, 
and  receive  a  declaration,  in  an  action  to  be  brought  against  him,  and 
thereupon  to  confess  the  same  action,  or  suffer  judgment  therein  to  pass 
by  default  \  &c.  And,  by  a  late  rule  of  all  the  courts  *,  "  every  attorney,   Defeazance^ 
and  side  clerk  in  the  office  of  pleas  of  the  Exchequer,  or  other  person  who  ^^ 
shall  prepare  any  warrant  of  attorney  to  confess  judgment,  which  is  to  be 


must  be  written 


•  1  Str.  142. 

^  S  Bur.  1304.  Say.  Rep.  80.  2  Eunom. 
144v  5.  Cas.  Pr.  C.  P. 59.  ISO.  Barnes,  281. 
Pr.  R«g.  260.  S.  C.  but  see  2  Salk.  597.  2 
Str.  822.  I(L  1191.  1  Wils.  23.  S.  C.  Say. 
Rep.  120.  9  Price,  460.  contra. 

"^  Barnes,  284. 

<  8  Bur.  1864.  2  Blac.  Rep.  902. 

*  Mou  y.  TkwaHe,  H.  17  Geo.  III.  K.  B. 
YOL.  I. 


'  Brunsdon  and  others,  assignees,  &c.  v. 
Atuthiy  T.  34  Geo,  III.  K.  B.  and  see  7 
DumC  &  East,  54. 

K  3  Bing.  601. 

*>  Append.  Chap.  XXI.  §  4. 

>  R.  M.  42  Geo.  III.  2  East,  136.  K.  B. 
R.  M.  43  Geo,  lU.  3  Bos.  &  Pu].  310.  C. 
P.  R.  M.  43  Geo.  III.  m  Scac,  Man.  Ex. 
Append.  225.  a  Price,  505. 
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OF   WARRANTS   OF   ATTORNEY* 

subject  to  any  defeazance^  must  cause  such  defeazance  to  be  written  <m 
the  same  paper  or  parchment^  on  which  the  warrant  of  attorney  is  written ; 
or  cause  a  memorandum  in  writing  to  be  made  on  such  warrant  of  attor- 
ney^ containing  the  substance  and  effect  of  such  defeazance  V  In  the 
construction  of  this  rule^  it  has  been  determined^  that  if  the  attorney  em- 
ployed tp  prepare  a  warrant  of  attorney  to  confess  judgment^  which  is  to 
be  made  subject  to  a  defeazance^  neglect  to  insert  such  defeazance  on  the 
warranty  the  security  is  not  thereby  avoided  against  the  innocent  party ; 
but  the  attorney  is  guilty  of  a  breach  of  duty  imposed  on  him  by  the  ooort, 
and  answerable  for  it  on  motion  ^:  And  the  court  of  King's  Bench  will 
not  set  aside  a  warrant  of  attorney,  on  the  ground  that  the  defeazance  only 
states  the  amount  of  the  sum  secured  by  the  judgment^  without  noticing 
collateral  securities*^.  So,  in  the  Common  Pleas,  the  rule  does  not  re- 
quire the  consideration  of  a  judgment  to  be  indorsed  on  a  warrant  of  at- 
torney ^:  And  if  a  warrant  of  attorney  be  given  to  confess  jadgment  ab- 
solutely for  a  certain  sum,  although  it  be  understood  between  the  partiei 
that  it  is  given  only  to  indemnify  the  plaintiff  against  his  suretyship  kr  S' 
smaller  sum,  that  is  not  such  a  defeazance  as  is  necessary  to  be  indoned 
on  the  warrant  of  attorney ;  and  the  plaintiff  need  not  defer  execution  till 
the  contingency  happen  ^  It  is  no  ground  for  impeaching  an  annuity, 
that  the  memorial  does  not  state  the  defeazance  of  the  warrant  of  attorney, 
in  the  recital  of  that  instrument ;  it  being  explicitly  set  out  in  the  recital 
of  the  deed  ^  But  if  the  defeazance  on  a  warrant  of  attorney  state  that  it 
is  given  to  secure  the  payment  of  a  sum  on  demand,  and,  in  case  de£uilt 
shall  be  made,  then  judgment  to  be  entered  up,  and  execution  iasne,  an 
actual  demand  must  be  made,  and  a  proposal  to  settle  amicably  does  not 
amount  to  such  a  demand  s.  Where  a  warrant  of  attorney  was  given  with 
a  defeazance,  stating  it  to  be  given  as  a  security  for  a  certain  sum,  and 
lawful  interest  thereon  ;  the  court  held,  that  it  was  to  be  construed  as  a 
continuing  security,  and  not  merely  as  a  security  for  money  then  due^. 

A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed ;  nor 
docs  it  require  an  attesting  witness'.  This  instrument  was  formerly 
liable  to  the  stamp  duty  of  ien  shillings  only,  though  it  contained  an  an- 
thority  to  release  errors  ^ :  But  it  was  afterwards  made  liable  to  the  stitnip 
duty  ofjtjleen  shillings :  And  by  the  last  general  stamp  act  *,  "  a  \wr- 
rant  of  attorney,  with  or  without  a  release  of  errors,  which  is  given  as  a 
security  for  the  payment  of  any  sum  or  sums  of  money,  or  for  the  traas- 


*  Append.  Oiap.  XXI.  §  6. 

»»  14  East,  676.  7  Taunt.  S07.  1  Moore, 
6i.  S.  C. 

*^  2  Barn.  &  Aid.  568.  1  Cbit.  Rep.  811. 
S.  C.  but  see  S  Taunt.  2S5.  temb.  contra ; 
which  latter  case,  however,  seems  to  be  now 
overruled. 

•»  3  Taunt.  466. 

«  /(rf.  iWd.  and  see  7  Taunt  307.  1  Moore, 
64.  S.  C. 

'  6  Taunt  189.  1  Marsh.  683.  S.  C. 


>  5  Moore,  807.   2  Bred.  «  Bii^.  46i 
S.C. 

^  6  Bam.  &  Cres.  165.  7  DowL  ft  RjL 
8S4.  S.  C.  and  see  4  Bing.  154. 

>  6  Taunt  264.  and  see  4  East  431.  1 
Chit.  Rep.  707. 

^  4  East  431. 

1 66  Geo. UL  c.  184.  Stiberi.  FutLFvt 
II.  §  III.  and  aee  the  sUtotet  44  Geo.  TQ- 
0.98.  &Acd.A.  48  Geo.  IIL  e.  148.  &M. 
Part  II.  §  IIL 
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fcr  of  any  share  or  shares  in  any  of  the  government  or  parliamentary  stocks 
or  funds>  or  in  the  stock  and  funds  of  the  governor  and  company  of  the 
Bank  of  England,  or  of  the  Etut  India  company,  or  South  Sea  company, 
is  subject  to  the  same  duty  as  a.  bond  for  the  like  purpose ;  save  and  ex- 
cept where  such  payment  or  transfer  is  already  secured  by  a  bond,  mort- 
gage, or  other  security,  which  has  paid  the  ad  valorem  duty  on  bonds  or 
mortgages :  and  also  except  where  the  warrant  of  attorney  is  given  for  se- 
curing any  sum  or  sums  of  money,  for  which  the  person  giving  the  same 
is  in  custody  under  an  arrest ;  and  in  those  cases,  it  is  subject  to  a  duty  of 
one  pound.''    A  defeasance  however,  upon  a  warrant  of  attorney,  does  Op  defeazance. 
not  require  a  separate  stamp  from  that  upon  the  warrant  of  attorney  * : 
And  where  an  instrument  has  an  insufficient  stamp,  it  may  at  any  time  Maybe  stamped 
be  made  available,  by  affixing  a  proper  stamp,  and  paying  the  penalty :  nymcnt  ofpe^ 
There£are,  where  a  rule  nisi  was  dbtained  to  set  aside  a  judgment  on  a  °^^* 
warrant  of  attorney,  on  the  ground  of  an  insufficient  stamp,  the  court  of 
Common  Fleas  discharged  the  rule,  the  instrument  having  iMien  properly 
stamped  since  the  motion  ^ 

£very  warrant  of  attorney  should  be  given  voluntarily,  and  for  a  good  In  what  oases 
consideration :  Therefore,  if  a  warrant  of  attorney  be  obtained  by  fraud  ^  delivered  u^ 
or  misrepresentation  \  or  for  a  corrupt  and  usurious  consideration  %  or  for 
aecniing  an  annuity  which  is  void  by  the  annuity  act  ^  or  to  induce  the 
plaintiff  to  live  in  prostitution  with  the  defendant  s,  the  courts  will  order 
it  to  be  delivered  up,  and  set  aside  the  judgment  and  proceedings,  if  any, 
which  have  been  had  under  it.  And  the  court  of  King's  Bench  will  set 
aside  a  judgment  founded  on  an  usurious  security,  without  compelling  the 
defendant  to  repay  the  principal  and  interest  ^.  But,  in  the  Common  In  what  no«. 
Pleas,  where  securities  had  been  acted  on,  and  the  money  partly  paid  by 
the  borrower,  the  court  would  not  set  aside  a  judgment  and  execution  on 
the  ground  of  usury,  but  upon  the  terms  of  the  defendant's  repaying  the 
principal  and  legal  interest  K  And  that  court  would  not  decide  the  ques- 
tion, whether  a  joint  stock  company  was  a  nuisance,  within  the  statute 
6  Qea,  I.  c  18.  upon  motion  to  set  aside  a  judgment  confessed  to  them  on 
a  warrant  of  attorney  K  So,  Ivhere  a  joint  warrant  of  attorney  had  been 
altered  after  its  execution,  in  the  christian  name  of  one  of  the  parties, 
who  had  re-executed  the  same,  without  the  knowledge  of  the  other,  the 
court  refused,  on  the  application  of  the  former,  to  set  aside  the  judgment 
which  had  been  signed  thereon '.  And  a  subsequent  assignment  of  goods.  Not  waived,  by 
for  the  sum  secured  by  a  warrant  of  attorney,  is  not  a  waiver  of  the  war-  Iig^"nTo^ 

goods. 

•  1  New  Rep.  C.  P.  879.  &  Aid.  92. 

^  7  Taunt.  174.  2  Marsh.  480.  S.  C.  '  Ante,  521,  2. 

^  Doug.  196.   3  Taunt.  478.  and  see  4  >  James  v.  Hoddnh  T.  25  Geo.  III.  K.B. 

Barn.  &  Aid.  691.   10  Moore,  97.  2  Biog.  >"  4  Bam.  &  Aid.  92. 

441.  S.  C.  n  Taunt.  413. 

^  9  Ken.  294.  ^  4  Taunt.  587. 

•  Cowp.  727.  1  Bo».  &  FuL  270.  4  Bam.  »  8  TaunL  439.  2  Moore,  495.  S.  C. 
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deemed  to  be  a  prisoner  within  the  meaning  of  the  rule  *.  So^  where  a 
defendant^  o»  being  arrested  at  the  suit  of  a  third  person,  is  taken  to  the 
house  of  a  sheriff 's  officer^  to  whom  he  voluntarily  offers  to  give  a  warrant 
of  attorney,  it  is  necessary  for  an  attorney  to  be  present  on  his  part,  at 
the  time  of  its  execution  ^.  But  it  having  been  deemed  sufficient  for  the 
plaintiff's  attorney  to  be  present,  and  subscribe  the  warrant,  as  attorney 
for  the  defendant  S  another  rule  was  made,  in  the  King's  Bench  ^,  that 
"  no  warrant  of  attorney  executed  by  any  person  in  custody  of  a  sheriff 
''  or  other  officer,  for  the  confessing  of  judgment,  shall  be  valid  or  of  any 
"  forcc^  unless  there  be  present  some  attorney  on  the  behalf  of  such  per- 
son in  custody^  to  be  expressly  named  by  him,  and  attending  at  his  re- 
quest, to  inform  him  of  the  nature  and  effect  of  such  warrant  of  attor- 
ney, before  the  same  is  executed ;  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof."  And,  to  prevent  Must  furmerly 
frauds  and  impositions  in  the  execution  of  warrants  of  attorney  for  con-  c^  ^^^ 

*  ^  ^  over  by,  or  to 

fessing  judgments,  a  rule  was  made  in  the  Common  Pleas,  that  ''  every  party  executing 

*'  warrant  of  attorney  for  confessing  judgment,  shall  be  read  over  by  the 

'^  person  who  is  to  execute  the  same,  or  by  some  other  person  to  him,  be- 

''  fore  the  execution  thereof:  and  that  if  judgment  shall  be  entered  up  on 

"  any  such  warrant  of  attorney,  which  shall  not  be  so  read  over  as  afore- 

'^  said,  such  judgment,  upon  motion,  may  be  set  aside  as  irregular  * :" 

But  this  latter  rule  appears  to  be  disused  ^ 

The  object  of  these  rules  was  not  merely  to  procure  the  attendance  of  Object  of  tbe«e 
an  attorney^  to  explain  the  nature  of  the  instrument  to  be  executed,  but  **" 
also  to  advise  the  defendant  confidentially,  and  as  a  friend ;  and  rules 
thus  framed  for  the  protection  of  a  prisoner,  cannot  be  waived  by  him^ 
when  in  a  situation  where  he  is  incapable  of  exercising  his  judgment : 
Therefore^  when  a  defendant  in  custody  executes  a  warrant  of  attorney  to 
confess  a  judgment^  there  must  be  an  attorney  present  on  his  part ;  the 
presence  of  the  plaintiff's  attorney  being  insufficient,  though  the  defend- 
ant consent  to  his  acting  as  his  attorney  also  ^,  And,  in  the  Common 
Pleas^  if  a  prisoner  on  mesne  process  give  a  warrant  of  attorney^  the  rule 
that  his  attorney  must  be  present  is  not  dispensed  with,  though  two  other 
persons  not  in  custody  join  in  the  warrant  ^  :  The  presence  of  an  attor- 
ney's clerk  is  not  sufficient  ^  And  the  above  rules  have  been  construed 
to  extend  to  warrants  of  attorney  executed  abroad  \ 

But  still  it  is  sufficient,  if  there  be  an  attorney  present  on  behalf  of  WTiat  attorney 
the  defendant,  though  he  be  not  an  attorney  of  the  same  court  in  which   *     ^^^^ 
the  judgment  is  to  be  entered  * :  And,  in  the  Common  Pleas,  if  the  de- 
fendant  himself  be  an  attorney,  or  practise  as  such,  it  is  deemed  sufficient, 

»  2  Blac.  Ilep.  1297.  and  sec  id,  1097.  ^  7  Durnf.  &  East,  8.    1  East,  84S.  ;«r 

«»  2  Moore,  170.  8  Taunt.  233.  S.C.  Lawrence,  J. 

'  2  Str.  1246.  »>  2  Taunt.  49. 

<>  IL  £.  4  Geo,  II.  K.  B.    2  Str.  902.  >  Barnes,  42. 

Cowp.  281.  ^  2  Str.  1247. 

*  R.  T.  14  &  15  Geo.  IL  C.  P.  '1  Str.  530.  Barnes,  44. 
f  2  H.  Blac.  383. 
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it,  the  courts  will  notwithstanding  give  the  other  party  leave  to  enter  np 
jadgment  *.  Bat  the  death  of  either  party  is,  generally  speaking,  a  coun-  ^\1len  counter- 
termand  of  the  warrant  of  attorney  ^ :  And  therefore,  upon  a  motion  to  ^1^^  ^ 
«nter  up  judgment  on  an  old  warrant  of  attorney,  if  it  appear  to  the 
courts,  that  either  party  is  dead,  they  will  not  grant  the  motion  ^.  Yet, 
if  the  warrant  of  attorney  be  to  enter  up  judgment  at  the  suit  of  A.  his 
executors  or  administrcUors,  it  seems  that  on  the  death  of  A.,  the  courts 
will  give  his  executors  or  administrators  leave  to  enter  up  judgment  there- 
on ^.  And  if  either  party  die  in  vacation,  within  a  year  after  giving  the 
warrant  of  attorney,  judgment  may  be  entered  up  of  course,  at  any  time  i 

after,  in  that  vacation  * ;  and  it  will  be  a  good  judgment  at  common  law, 
as  of  the  preceding  term,  though  it  be  not  so  upon  the  statute  of  frauds, 
in  respect  of  purchasers,  but  from  the  signing':  And  even  where  the 
party  dies  after  a  year,  if  the  courts  can  be  prevailed  upon  to  grant  a 
rule  for  entering  up  judgment,  they  will  not  afterwards  set  it  aside  ?. 
When  a  warrant  of  attorney  is  given  to  enter  up  judgment  at  the  suit  of 
ifvo  persons,  judgment  may  be  entered  up  thereon,  after  the  death  of  one 
of  them,  in  the  name  of  the  survivor^.  And,  in  the  Common  Pleas, 
where  a  warrant  of  attorney  was  given  by  two  persons,  to  enter  up  judg- 
ment on  a  joint  bond  against  me,  not  us,  the  court,  after  the  death  of  one 
of  them,  gave  leave  to  enter  up  jadgment  against  the  other '.  But  a  joint 
warrant  of  attorney,  given  to  enter  up  judgment  against  us,  upon  a  joint 
and  several  bond,  will  not,  in  either  court,  authorize  the  entering  up  judg- 
ment against  the  survivor  only  K  And  a  judge  at  chambers  will  never 
make  an  order  for  entering  up  judgment  on  a  warrant  of  attorney,  against 
a  surviving  defendant. 

When  a  warrant  of  attorney  is  given  to  a  feme  sole,  who  marries  before  By  marriage. 
judgment,  the  authority  is  not  deemed  to  be  countermanded  or  revoked; 
because  it  is  for  the  husband's  advantage^ :  And  therefore,  notwithstand- 
ing the  marriage,  judgment  may  be  entered  up  in  the  names  of  the  hus- 
band and  wife.  But,  in  order  to  warrant  this  entry,  there  should  be  a 
previous  application  to  the  court,  founded  on  an  affidavit  of  the  marriage, 
aad  of  the  due  execution  of  the  warrant  of  attorney,  and  nonpayment  of 


*  2  Ld.  Raym.  766.  860.  1  Salk.  87.  7 
Mod.  Oa  S.  a  2  Esp.  Rep.  665. 

*  Co.  Dt  68.  b.  1  Vent.  810. 

'  2  Str.718. 1081.  8  Dumfc  &  East,  257. 
Vin.  Abr.  tiu  Judgmeni,  W.  7.  Barnes,  270. 

'  Barnes,  44,  5. 

«  T.  Raym.  18.  2  Ld.  Raym.  766.  860. 
1  Salk.  87.  7  Mod.  2.  98.  S.  C.  2  Str.  882. 

5  P.  Wms.  899.  6  Durnf:  &  East,  868.  7 
Dtimf.  &  East,  20.  Cas.  Pr.  C  P.  H. 
"WiDes,  427,  8.  Barnes,  267,  8.  270.  but  see 
Cafc  Pr.  CP.  6.  cofUra. 

'  1  Salk.  401.   7  Mod.  39.  S.C.  Id.  93. 

6  DuniC  &  East,  368.  7  Dumfl  &  East,  20. 


>  2  Str.  882.  1081.  Vm.  Abr.  tit  Judg- 
ment, W.  7.  Barnes,  270. 

^  Barnes,  40.  Id.  48.  i  Wils.  312.  Say. 
Rep.  6.  S.  C.  2  Blac.  Rep.  1301.  2  Mauhs 
&  SeL  76.  7  Taunt.  463.  1  Moore,  145. 
S.  C  1  Younge  &  J.  206.  but  see  Barnes, 
45.  contra. 

*  Barnes,  63.  1  Chit.  Rep.  316.  m  nolis. 
but  see  7  Taunt.  463.  1  Moore,  146.  a  C. 

k  15  East,  692.  7  Taunt  453.  1  Moore, 
145.  S.  a  and  see  1  Chit  Rep.  322.  (a). 

>  12  Mod.  383.  7  Mod.  63.  1  Salk.  117. 
S.C.  Barnes,  45. 
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up  the  judgment^  on  an  affidavit  of  the  due  execution  of  the  warrant  of  Affidavit  for. 
attorney^  that  the  debt,  or  part  of  it^  is  still  due,  and  that  the  parties  are 
living  *•  This  affidavit  may  be  properly  entitled  in  the  cause  in  which  How  entitled, 
judgment  is  entered  up^:  And  it  seems  that  an  affidavit,  sworn  before  a  Before  whom 
justice  of  the  peace  in  Scotland,  is  admissible,  if  the  hand^Titing  of  the 
justice  be  authenticated  ^  If  the  warrant  of  attorney  be  above  ten  years 
old,  the  application  must  be  made  to  the  court ;  and  where  it  is  above 
twenty  years  old,  there  must  in  general  be  a  rule  to  shew  cause  ^,  founded 
on  an  affidavit,  stating  facts  which  rebut  the  presumption  of  payment  *• 
But  where,  upon  such  a  warrant  of  attorney,  the  party  had  admitted  the 
debt  within  two  months  preceding  the  motion,  the  court  granted  it  abso- 
lute in  the  first  instance  ^  In  the  Common  Pleas,  if  a  warrant  of  attorney  When  and  how 
to  enter  judgment  be  above  a  year  and  under  ten  years  old,  leave  to  enter  '{^pfj*]^  n  p' 
judgment  may  be  given  by  a  side-bar  or  treasury  rule  ^ ;  and  accordingly, 
the  practice  in  that  court  is,  for  the  plaintiff  s  attorney  to  move  at  side-bar 
on  the  ^rst  day  of  term,  or  in  the  treasury  chamber  on  other  days,  for 
leave  to  enter  up  judgment^  which  is  granted  of  course,  on  the  usual  af- 
fidavit; and  thereupon  the  secondaries  will  draw  up  the  rule :  In  vacation,  a 
judge  at  chambers  will  make  an  order  for  entering  up  the  judgment.  But  if 
the  warrant  of  attorney  be  above  ten  years  old,  the  court  must  be  moved  for 
leave  to  enter  up  judgment  s.  If  the  warrant  of  attorney  be  under  twenty 
years  old,  the  common  affidavit  of  the  due  execution  of  the  warranty  that  the 
debt  is  unpaid,  and  parties  living,  is  su^cient  to  induce  the  court  to  grant 
an  absolute  rule ;  but  if  the  warrant  be  above  twenty  years  old,  the  rule 
must  be  to  shew  cause,  and  served  on  the  defendant  ^ :  And  where  judg- 
ment had  not  been  entered  within  a  year  and  a  day,  on  a  warrant  of  at- 
torney given  with  a  post  obit  bond,  and  the  obligee  did  not  apply  for  leave 
to  enter  it  till  after  the  death  of  the  person  on  whose  death  it  was  pay- 
able, the  court  of  Common  Pleas  would  not  grant  leave,  without  a  rule  to 
shew  cause  *.  If  judgment,  however,  be  entered  up  on  a  warrant  of  at- 
torney, more  than  a  year  old,  without  leave  of  the  court,  the  objection> 
though  available  if  urged  at  the  instance  of  the  defendant  himself,  cannot 
be  taken  advantage  of  by  a  third  party,  a  stranger  to  the  proceeding,  as  a 
ground  of  irregularity  ^. 

The  affidavit  of  the  due  execution  of  the  warrant  of  attorney,  should  re-  Affidavit  of  exe- 
gularly  be  made  by  the  attesting  witness ;  or,  if  he  cannot  be  met  with ',  whom  miSe/ 

*  Append.  Chap.  XXI.  §  6.  and  for  the  ^  1  Chit  Rep.  618.  mnofii.  Ante,  465,  0. 

form  of  the  rule,  see  id,  §  7.  (y.)  487. 

«»  1  Bam.  &  Aid.  667,  8.  (o).  AntCf  493.  '  2  Bam.  &  Cres.  636.  4  DowL&  Ryl  6. 

'  1  Chit.  Rep.  721,  8.     But  an  affidavit  S.  C. 

swora  before  a  justice  of  the  peace  at  Edinn  '  BkJcdey  v.   Vincent,  T.   35  Geo.  III. 

burgh,  was  deemed  insufficient  for  entering  K.  B. 

up  judgment  on  an  old  warrant  of  attorn^,  '  Barnes,  47. 

in  the  case  of  JTnighl  v.  HenneU,  M.  46  Geo.  ^  Jd.  ilwL  and  see  Ok».  Pr.  C.  P.  145, 0. 

III.  K.  B.    And,  in  the  case  of  Sinclair  r.  M  H.  Blac.  94. 

Assignees  ofRentoul,  M.  23  Geo.  III.  K.  B.  ^1  Dowl.  &  RyL  568.  Ante,  551. 

it  was  said,  that  the  affidavit  should  have  >  1  Chit.  Rep.  743. 
been  made  before  a  lord  of  session.                                                                                                    • 
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month  of  August  preceding^  as  appeared  by  a  letter  reoeiTed  from  him  of 
that  date,  and  that  deponent  verily  believed  him  to  be  still  alive  ^ 

By  a  late  rule  of  all  the  courts^,  ''  no  judgment  can  be  signed  upon  any   Warrant  must 
warrant,  authorizing  an  attorney  to  confess  judgment,  without  such  war-  ^^^  doSceta. 
rant  being  delivered  to,  and  filed  by  the  derk  of  the  dockets,  or  master  in  &c.  before  aign- 
thc  Exchequer ;  who  is  ordered  to  file  the  warrants,  in  the  order  in  which  ^^^  «g™cn 
they  are  received."     And,  by  the  statute  3  Geo.  IV.  c.  39.  §  1.  (the  pro-   Wben  filed,  and 
visions  of  which  are  extended  to  assignees  of  insolvent  debtors,  by  the  8t»-  .]|^  s  Geol  IV. 
tutes  5  Geo.  IV.  c  61.  J  16.  &  7  Geo.  IV.  c.  67-  §  33.)    "  if  the  holder  c.89. 
"  shall  think  fit,  every  warrant  of  attorney  to  confess  judgment  in  any 
'^  personal  action,  or  a  true  copy  thereof,  and  of  the  attestation  thereof, 
**  and  the  defeasance  and  indorsements  thereon,  in  case  such  warrant  of 
attorney  shall  be  given  to  confess  judgment  in  his  majesty's  court  of 
King's  Bench  at  Westminster,  or  a  true  copy  thereof,  in  case  such  war- 
rant of  attorney  shall  be  given  to  confess  judgment  in  any  other  court, 
*'  shall,  within  tnaity  one  days  after  the  execution  of  such  warrant  of  at- 
torney, be  filed,  together  with  an  affidavit  of  the  time  of  the  execution 
thereof,  with  the  clerk  of  the  dockets  and  judgments  in  the  said  court 
of  King's  Bench :  And  if,  at  any  time  after  the  expiration  of  twenty  Conaequence  of 
"  one  days  next  after  the  execution  of  such  warrant  of  attorney,  a  com-  2^1J|Ji%^.. 
*'  mission  of  bankrupt  shall  be  issued  against  the  person  who  shall  have 
given  such  warrant  of  attorney,  under  which  he  shall  be  duly  found  and 
declared  a  bankrupt,  then  and  in  such  case,  unless  such  warrant  of  attor- 
**  ney,  or  a  copy  thereof,  shall  have  been  filed  as  aforesaid,  within  the  said  i 

**  space  of  twenty  one  days  from  the  execution  thereof,  or  unless  judg- 
''  ment  shall  have  been  signed,  or  execution  issued,  on  such  warrant  of  at- 
'^  tomey,  within  the  same  period,  such  warrant  of  attorney,  and  the  judg- 
**  ment  and  execution  thereon,  shall  be  deemed  fraudulent  and  void 
'*  against  the  assignees  under  such  commission  ;  and  such  assignees  shall 
*'  be  entitled  to  recover  back  and  receive,  for  the  use  of  the  creditors  of 
''  such  bankrupts  at  large,  all  and  every  the  monies  levied,  or  effects 

seized,  under  and  by  virtue  of  such  judgment  and  execution  ^.    And  if  Defeazance,  if 
such  warrant  of  attorney  shall  be  given  subject  to  any  defeasance  or  ^^(^"og. 
*'  condition,  such  defeasance  or  condition  shall  be  written  on  the  same 
paper  or  parchment  on  which  such  warrant  of  attorney  shall  be  written, 
before  the  time  when  the  same,  or  a  copy  thereof  respectively,  shall  be 
**  filed ;  otherwise  such  warrant  of  attorney  shall  be  null  and  void,  to  all 
"  intents  and  purposes  ^.''    By  the  above  statute  ^  the  officer  of  the  court  Alphabetical 
is  required  to  keep  a  book,  containing  an  alphabetical  list  and  particulars     '^  ^  * 
of  each  warrant  of  attorney,  and  cognovit  actionem,  given  by  any  defend- 
ant :  And  the  judges  are  authorized  to  order  a  memorandum  of  satisfiaction  Entry  of  satli- 
to  be  written  upon  such  warrant  of  attorney,  cognovit  actionem,  or  copy  *^*^^°  °'*' 

*  2  Dowl  &  Ryl  12.  and  tee  9  Moore,  Append.  224, 5.  8  Pricey  505. 
880.  2  Biog.  204.  S.  C.  "^  §  2. 

<>  R.  M.  42  Geo.  III.  2  East,  196.  K.  B.  <i  §  4.  ArOe,  545,  0. 

R.  M.  43  Geo.  III.   8  Bos.  &  Pul.  910.  C.  '  §  5. 

P.  R.  M.  43  C^.  II L  fn  Scac,   Man.  Ex. 
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thereof  respectively^  as  aforesaid^  if  it  shall  appear  that  the  debt  (or  which 
such  warrant  of  attorney^  or  cognovit  actionem,  is  given  as  a  security^ 
shall  have  been  satisfied  or  discharged  *. 

The  judgment  upon  a  warrant  of  attorney,  being  in  debty  is  always  final; 
and  signed  in  like  manner  as  a  final  judgment  by  confession  or  de&ult  in 
an  adverse  suit,  which  will  be  treated  of  in  the  next  chapter.  To  prove 
the  time  of  signing  the  judgment,  however,  the  day-book  kept  at  the  judg- 
ment office  is  not  evidence  ;  but  an  office  copy  of  the  judgment  ought  to 
be  produced,  or  the  docket  of  the  judgment  ^. 
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In  order  to  compound  a  penal  action,  an  application  must  be  made  to 
the  court  wherein  it  is  depending,  founded  upon  the  statute  18  Eliz.  c.  5. 
§  3  ^  by  which  it  is  enacted,  that  *'  no  common  informer  or  plaintiff  shall 
''  or  may  compound  or  agree  with  any  person  or  persons  that  shall  offend, 
"  or  that  shall  be  surmised  to  offend,  against  any  penal  statute,  for  an 
"  offence  committed,  or  pretended  to  be  committed,  but  after  answer  made 
^'  in  court,  to  the  information  or  suit  in  that  behalf  exhibited  or  prose- 
"  cuted ;  nor  after  answer,  but  by  the  order  or  consent  of  the  court  in 
^^  which  the  same  information  or  suit  shall  be  depending ;  upon  pain  of 

standing  on  the  pillory,  being  disabled  to  sue  on  a  penal  statute,  and 

forfeiting  ten  pounds,  half  to  the  king  and  half  to  the  party  grieved :" 
And,  by  a  previous  statute  ^,  ''  actions  popular  prosecuted  by  collusion, 
"  shall  be  no  bar  to  those  which  are  prosecuted  with  good  fsuth  ;  and  the 
"  defendant,  being  lawfully  condemned  or  attainted  of  covin  or  coUusioo, 
'^  shall  suffer  imprisonment  for  two  years."  But  these  statutes  extend 
only  to  common  informers,  and  not  to  cases  where  the  penalty  is  given  to* 
the  party  grieved  ^.  And,  in  the  Common  Pleas,  a  notice  of  action  required 
by  a  penal  statute,  was  held  to  be  no  commencement  of  the  suit,  so  as  to 
subject  the  plaintiff  or  his  agent  to  an  attachment,  for  attempting  to  com- 
pound an  offence,  previous  to  the  suing  out  of  the  writ '. 

The  application  for  leave  to  compound  a  penal  action  must  be  made  to 
the  court  in  bank,  and  not  at  nisi  prius,  on  the  trial  of  the  cause  ^ :  and 
it  is  made  by  consent  ^,  upon  an  affidavit,  setting  forth  the  nature  of  the 
action,  the  state  of  the  cause,  the  agreement  of  the  parties,  and  that  no 
more  than  a  certain  sum  is  given  or  taken  ^,  &c.  which  application  should 
regidarly  be  made  in  an  early  stage  of  the  cause ;  but  under  favourable 
circumstances,  it  may  be  made  after  verdict  ^ :  And  in  one  case,  where  the 


*§8. 

^  6  Esp.  Rep.  177.  and  see  2  New  Rep. 
C.  P.  474. 

'  Made  perpetual  by  27  Eliz.  c.  10. 

*  4  Hen.  VII.  c  20. 

*  1  Salk.  so.  and  see  the  statute  18  Eliz. 
c.  6.  §  «.  2  Hawk.  P.  C  279. 

'  2  Blac.  Rep.  781. 
■  1  Chiu  Rep.  381. 


^  Barnes,  118.  Pr.  Reg.  226.  S.  C 

>  R.  —  2  Jac,  I.  §  5.  C.  P.     And  fbrlhc 

form  of  the  affidavit,   see  Append.  Oaf' 

XXI.  §    9.  and  for  the  form  of  the  rale 

thereon,  u2.  §  10. 
^  Per  Cur.  U.   22  Geo.  UL  K.  B.  5 

Dumf.  &  East,  96.  I  Boo.  &  PuL  1&  1 

Chit  Rep.  881. 
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defendant  was  in  execution^  the  court  of  King's  Bench,  on  an  affidavit  of 
his  poverty,  gave  the  plaintiff  leave  to  compound  with  him  ».     But,  in  the    Consent  of 
Common  Pleas,  where  part  of  the  penalty  goes  to  the  king,  the  consent  of  ^^^^*  ^*'*^" 
the  crown  must  be  obtained,  before  the  motion  can  be  granted  for  leave  to   C.  P. 
compound  a  penal  action,  whether  the  verdict  has  passed  for  the  plaintiff 
or  not  ^     Upon  the  application  being  made,  it  is  in  the  discretion  of  the   in  discretion  of 
courts  to  give  or  withhold  their  leave  to  compound  ^ ;  and  it  was  refused   *^^^^ 
by  the  court  of  King's  Bench,  in  a  case  where  an  action  was  brought   lowed, 
on  the  statute  25  Geo.  II.  c.  36,  for  keeping  a  disorderly  house  *^.      So, 
where  part  of  the  penalty  was  given  to  the  poor,  the  court  would  not  give 
the  parties  leave  to  compound  a  penal  action,  on  the  statute  13  Geo.  11. 
c.  19.  although  the  overseers,  at  a  vestry,  had  agreed  to  compound  it,  with- 
out receiving  any  part  of  the  penalty  ^     On  a  bond  Jide  composition  ',   Costs  on. 
though  not  on  a  collusive  one  ^  the  plaintiff  may  be  allowed  a  reasonable 
sum  for  his  costs.     And,  in  compounding  a  penal  action  on  the  post-horse 
act,  which  gives  costs  to  the  prosecutor,  the  court  of  Common  Pleas  al- 
lowed him  to  receive  the  deficient  duties,  not  amounting  to  40j.  and  full 
costs  of  suit,  though  exceeding  together  the  40^.  paid  to  the  crown  s.   But 
where  no  costs  are  given  to  the  plaintiff,  as  in  an  action  on  the  statute  of 
usury,   the  crown  is  entitled  to  a  moiety  of  the  sum  agreed  to  be  paid  to 
the  plaintiff  for  his  costs ;  for  whatever  the  defendant  may  pay  under  the 
name  of  costs,  is  considered  in  fact  as  an  addition  to  the  penalty  **. 

AVhen  leave  is  given  to  compound  a  qui  tarn  action,  it  is  a  general  rule.   Composition 
that  the  king's  half  of  the  composition  shall  be  paid  into  the  hands  of  the  ^^^{  to'^hom 
master  of  the  crown  office  in  the  King's  Bench  *,  or  one  of  the  protho-  P"<^ 
notaries  in  the  Common  Pleas  ^,  for  the  use  of  his  majesty  ;  which  is  now 
usually  done  before  the  rule  is  drawn  up.     And  where  the  defendant  in  a  Atuchmenl  for 
gwi  iam  action  obtained  a  rule  to  stay  proceedings,  on  paying  a  sum  agreed  JIj^k^^*" 
upon  between  him  and  the  plaintiff,  the  court  of  King's  Bench  considered 
it  as  an  undertaking  by  him  to  pay  that  sum ;  and  for  the  non-payment 
of  it,  granted  an  attachment  * :    But  for  preventing  any  doubt  in  future, 
an  order  was  made,  that  "  every  rule  to  be  drawn  up  for  compounding 
any  qui  iam  action  do  express,  that  the  defendant  doth  undertake  to  pay 
the  sum  for  which  the  court  has  given  him  leave  to  compound   such 
action*"."  So,  in  the  Common  Pleas,  where  a  defendant,  in  a  penal  action.   In  C  P. 
obtains  a  rule  to  stay  proceedings  oh  payment  of  part  of  the  penalties,  the 
court  will  grant  an  attachment  against  him  for  non-payment '^:   And  in  How  recovered* 

*  1  Str.  167.  f  2  Blac.  Rep.  1157. 
^  1  Taunt.  108.  6  Taunt.  268.    For  the           «  1  Bos.  &  PuL  61. 

proceedings  on  informations  on  penal  statutes,  ^  2  Taunt.  213. 

and  the  manner  of  compounding  them,  in  *  R.  M.  7  Geo.  III.  K.  B.  4  Bur.  1929. 

the  Common  Pleas,  see  R.  —  2  Jac,  I.  §  and  see  2  Blac.  Rep.  1 154. 

5.  R.  M.  12  Jac,  I.  R.  H.  20  Jac.  I.  C.  P.  *  2  Blac.  Rep.  1 164.  1 157. 

^  1  Wils.  79.  ISO.  >  6  Durnf.  &  East.  257. 

*  BdLk  v.  Beak,  M.  88  Geo.  III.  K.  B.  "  R.  E.  88  Geo.  III.  K.  B. 

and  see  2  Blac.  Rep.  1 167.  "  7  Taunt.  48.  2  Marsh.  858.  S.  C 

*  2  Smith  R.  195. 
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Of  Judgments  hy  Confession^  cmd  Default  ;  the  As- 
sessment of  Damages^  hy  Reference  to  the  Master 
or  Prothonot ARIES,  or  hy  Writ  of  Inquiry;  and 
Proceedings  (m  the  Statute  8  &  9  W,  III.  c,   11. 

§8. 

When  the  defendant,  having  no  merits,  cannot  compromige  or  com-   Confeuing 
pound  the  action,  it  is  usual  for  him  to  confess  it,  or  let  judgment  go  by  ^^'^'^ 
default. 

The  objects  proposed  by  confessing  an  action  are  twofold ;  first,  in  an  Objecu  of. 
action  for  damages,  to  save  the  expense  of  executing  a  writ  of  inquiry ; 
and  secondly,  to  obtain  terms,  such  as  a  stay  of  execution,  &c.    And  the  Before,  or  after 
confession  ■,  or,  as  it  is  usually  called  from  the  entry  of  it,  a  cognovU  actio-  P 
neni,  is  either  before  or  after  plea  pleaded ;  in  the  latter  case,  the  plea  Rdki&  verjA- 
being  withdrawn,  it  is  called  a  confession,  or  cognovit  actionem,  reUcid  ^'«*w»^' 
verificatione  ^, 

An  opinion  formerly  prevailed,  that  the  confession  of  an  action  could  Before  decUt- 
not  regularly  be  made  before  declaration,  and  particularly  if  the  cause  of  '■*"*'*' 
action  were  not  expressed  in  the  process ;  for  if  a  bill  of  Middlesex  or 
latitat,  &c.  were  sued  out  in  a  plea  of  trespass,  the  confession  of  that  ac- 
tion it  was  supposed  would  be  nugatory ;  and  therefore  in  such  case,  if 
the  parties  compromised  before  declaration,  a  warrant  of  attorney  to  con- 
fess judgment  should  have  been  taken,  instead  of  a  cognovit,  as  a  security 
for  the  debt  and  costs.     But  it  is  said  to  have  been  the  constant  practice  In  C.  P. 
in  the  Common  Pleas,  to  take  cognovits  before  declaration,  and  judgments 
have  been  entered  thereon :  which  practice  was  recognized,  in  a  late  case, 
by  that  court  ^.     And,  in  the  Exchequer,  the  court  would  not  set  aside  a   In  Exchequer, 
judgment  entered  up  on  a  cognovit,  and  order  the  money  levied  thereon  to 
be  restored,  on  the  ground  that  no  process  had  been  actually  served  on  the 
defendant,  before  he  signed  the  cognovit,  nor  was  at  that  time  sued  out ; 
it  appearing  that  instructions  had  been  then  transmitted  to  the  agent  of 
the  plaintiff's  attorney  in  London,  from  the  country,  to  issue  a  quo  minus, 
which  was  afterwards  accordingly  issued,  tested  of  course  after  the  date  of 
the  cognovit  **.     In  general,  however,  the  confession  is  made  after  dedara-  After  declara- 
tion, and  before  plea ;  and  written  on  the  declaration,  or  back  of  the  in-  p|^ 
quiry,  or  on  plain  paper,  thus :  "  I  confess  this  action,  or  (if  in  debt,)  the  Form  ot 

•  Append.  Chap.  XXII.  §  1,  2.  *^  7  Taunt.  701.  1  Moore,  488,  &  C. 

»»  /rf.  5  S.  '•8  Price,  618. 
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"  debt  in  this  cause^  and  that  the  plaintiff  hath  sustained  damages  to  soeh 
'^  an  amount^  besides  his  costs  and  charges^  to  be  taxed  by  the  master/ 
in  the  King's  Bench^  or  "  prothonotaries/'  in  the  Common  Pleas :  then 
follow  the  terms^  if  any  are  agreed  on^  as  that  "  no  judgment  shall  be  en- 
tered up^  or  execution  issue^  until  default  shall  be  made  in  payment  ai 
the  debt^  or  damages^  and  costs^  by  a  certain  day ;  and  that  no  writ  of 
error  shall  be  brought,  or  bill  in  equity  filed ;  but  that  in  case  defimk 
shall  be  made,  the  plaintiff  shall  be  at  liberty  to  enter  up  judgment,  and 
take  out  execution,  for  the  debt,  or  damages,  and  costs>  together  with 
Stamping.  "  sheriff's  poundage,  and  all  other  incidental  expenses  ^"     A  merecoj^- 

novit  need  not  be  stamped,  unless  it  contain  any  terms  of  agreement  be- 
If  given  by  pri-  tw^n  the  parties  ^  But  if  given  by  a  pruoner,  in  custody  of  a  sheriff's 
attorney  must  ^ffi^^>  ^*  seems  that  an  attorney  must  be  present,  on  behalf  of  the  defend- 
be  present.  ant,  to  attest  the  execution  of  it,  in  the  Common  Pleas  ^ ;  though  if  it  be 

given  by  a  prisoner  in  custody  of  the  marshal,  it  is  otherwise  ^ :  And  is 
the  King's  Bench,  we  have  seen®,  a  cognovit  given  by  a  defendant  in 
custody  on  mesne  process  is  valid,  although  no  attorney  be  present  on  tiie 
part  of  the  defendant,  unless  it  be  shewn  that  some  undue  advantage  was 
Withdrawing  taken  of  him.  When  the  confession  is  after  plea  pleaded,  the  defendant's 
^     ^°*  attorney,  or  his  clerk,  ought  to  come  in  person  before  the  master  to  with- 

draw it,  in  the  King's  Bench  * ;  but  this  is  unnecessary  in  the  Comaion 
Pleas  «. 
Of  the  wholes  Again,  the  confession  is  either  of  the  whole  or  part  of  the  cause  of  s&- 

of  action!.  ^""^  ^^^^'     ^^  ^*  ^  ®^  ^^^  whole,  and  not  upon  terms,  the  plaintiff's  attonny 

may  immediately  sign  final  judgment  ^,  and  take  out  execution  thereon ; 
but  if  it  be  not  of  the  whole,  he  can  only  sign  judgment  for  the  part  oon- 

Upon  terms.        fessed,  and  the  action  must  proceed  for  the  residue.    When  a  judgment  is 

confessed  upon  terms,  in  the  King's  Bench,  it  being  in  effect  but  a  con- 
ditional judgment,  the  court  will  take  notice  of  it,  and  see  the  terms  per- 
formed :  but  when  the  judgment  is  acknowledged  absolutely,  and  a  sab- 
sequent  agreement  made,  this  does  not  affect  the  judgment ;  and  the  conrt 
will  take  no  notice  of  it,  but  put  the  party  to  his  action  on  the  agree- 
ment ^  It  has  been  said  *,  that  the  court  cannot  hold  plea  of  an  agree- 
ment upon  motion:  But  it  is  usual  in  practice,  to  set  aside  a  jadg- 
ment  entered  up,  and  execution  taken  out,  contrary  to  the  agreement  of 
the  parties,  at  the  time  of  confessing  the  judgment  K  And  where  the 
plaintiff,  on  the  eve  of  trial,  accepted  from  the  defendant  a  cogtwoit  for  s 
certain  sum,  payable  at  a  future  day,  in  full  discharge  of  the  action,  and 

*  Append.  Chap.  XXII.  §  1.  *3  Dumf.  &  Eaat,  6IS.  8  DowL  &  RjL 
»»  Per  Cur.  M.  42  Geo.  III.  K.  B.  2  Bos.       66.  Ante,  650. 

&  Pul  160.  a  P.  4  East,  188.  1  Car.  &  «  Ante,  56a 

P.  682.  t  1  LcL  Raym.  345.  Imp.  K.  &  10  S4. 

*  2  Taunt.  860.  Arnold  v.  JLotw?,  T.  57       422. 

Geo.  III.  a  P.  7  Taunt  708.  (a.)  Id,  701.  «  Imp.  C.  P.  7  Ed.  439. 

1  Moore,  428.  S.  C.  and  see  8  Dumf.  &  ^  Append.  Cbi^  XXIL  §  5,  &c.  16^  Ac 

East,  616.  1  East,  242.  (a.)  8  DowL  &  *  1  Salk.  400. 
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tiie  mflster,  on  tlie  taxation^  allowed  the  plaintiff  costs  previous  to  the  cc^" 
fumt;  the  court  refused  to  admit  the  plaintiff's  affidavit^  stating  a  verbal 
agreement  that  he  should  have  such  costs^  in  case  the  defendant  made  de- 
£iiult  in  payment^  and  that  he  had  made  such  default^  and  made  the  rule 
for  the  disallowance  of  such  costs  absolute  \ 

By  a  late  rule  of  the  court  of  King's  Bench  ^,  "  no  judgment  can  be  Filing,  with 
signed  upon  any  cognovit,  without  such  cognovit  being  first  produced  to  ^^  k.°B.°^^  ** 


€€ 
€€ 
€€ 
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the  clerk  of  the  dockets^  and^  after  taxation  of  the  costs^  filed  with  him." 
And^  by  the  statute  3  Geo.  IV.  c.  39.  §  3.  "  every  cognovit  actionem  given  When  filed,  and 
**  by  any  defendant  in  any  personal  action^  in  case  the  action^  in  which  ^^^^  s  q^  xy, 
**  such  cognovit  actionem  shall  be  given^  shall  be  in  the  .said  court  of  King's  ^  ^* 
**  Bench>  or  a  true  copy  of  such  cognovit  actionem,  in  ease  the  action 
**  wherein  the  same  is  given  shall  be  in  any  other  court,  shall,  together 
"  with  an  affidavit  of  the  time  of  the  execution  thereof,  be  filed  with  the 
**  said  clerk,  in  like  manner  as  warrants  of  attorney,  or  copies  thereof, 
''  and  affidavits  S  within  the  space  of  twenty  one  days  after  such  cognovit 
**  actionem  shall  have  been  executed ;  otherwise  such  cognovit  actionem.  Consequence  of 
'*  and  any  judgment  entered  up  thereon,  and  any  execution  taken  out  on  ^t^Vniptcyt^ 
such  judgment,  shall  be  deemed  fraudulent  and  void  against  the  as- 
signees of  the  person  giving  such  cognovit  actionem,  under  a  commission 
of  bankrupt  issued  against  him  after  the  expiration  of  the  said  space  of 
21  days,  in  like  manner  as  warrants  of  attorney,  and  judgments  and 
executions  thereon,  are  deemed  and  taken  to  be  fraudulent  and  void  by 
**  that  act  ^.   And,  if  such  cognovit  actionem  shall  be  given  subject  to  any  Defeazance,  if 
**  defieazance  or  condition,  such  defeazanoe  or  condition  shall  be  written  ^Htten^oo. 
*f  on  the  same  paper  or  parchment  on  which  such  cognovit  actionem  shall 
be  written,  before  the  time  when  the  same,  or  a  copy  thereof  respec* 
tively,  shall  be  filed;  otherwise  such  cognovit  actionem  shall  be  null  and 
"  void,  to  all  intents  and  purposes^.''     These  provisions  were  extended  These pro^ 
to  the  assignees  of  insolvent  debtors,  by  the  5  Gea  IV.  c.  61.  §  16.  and  ^^  assignees  of 
7  Geo.  IV.  c.  57.  §  33.    And,  by  the  latter  statute  «,  "  in  all  cases  where  insolvent 

debtors. 

**  any  prisoner,  who  shall  petition  the  court  for  relief  under  that  act,  shall  j^  ^y^^^  ^^^^^^ 

'*  have  executed  any  warrant  of  attorney  to  confess  judgment,  or  shall  execution  cannot 

**  have  given  any  cogfiovit  actionem,  whether  for  a  valuable  consideration  p^^  ^f  j^^ 

'*  or  otherwise,  no  person  shall,  after  the  commencement  of  the  imprison-  ^'^^  o?  J^^-* 

*  ^       ^  •       •         J    °*®"*  obtained 

''  ment  of  such  prisoner,  avail  himself,  or  herself,  of  any  execution  issued  on  warrant  of 

'*  upon  any  judgment  obtained  upon  such  warrant  of  attorney,  or  cognovit  ^^^^^ 

'*  actionem,  either  by  seizure  and  sale  of  the  property  of  such  prisoner, 

"  or  by  sale  of  such  property  theretofore  seized,  or  any  part  thereof;  but 

''  that  any  person  or  persons,  to  whom  any  sum  or  sums  of  money  shall 

'*  be  due  in  respect  of  any  such  warrant  of  attorney  or  cognovit  actionem, 

*'  shall  and  may  be  a  creditor  or  creditors  for  the  same,  under  that  act.** 


»  7  Dowl  &  RyL  S75.  '  Ante,  566, 

|>IL  H.  2  &  S  Geo.  IV.  K.  B.  6  Bam.  *  §  6. 

&  Aid.  500.  1  DowL  &  Ryl.  471.  2  Chit  «  §  S4. 

Rep.  877. 
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Decision  on  A  bond,  upon  the  face  of  it^  appeared  to  be  eonditioned  te  the  payment; 

staL  3  Geo.  IV.  ^£  ^  ^^^^  certain,  but  by  an  indenture  of  the  same  date,  declaring  the  pur- 

poses  for  which  the  bond  was  executed,  it  was  agieed  that  it  shouM  be 
lawful  for  the  obligees  to  commence  an  action  upon  the  bond>  and  pro- 
ceed to  judgment,  whenever  they  should  think  fit  i  and  upon  judgment 
being  obtained  to  issue  execution,  and  that  the  judgment  should  be  a 
security  for  the  payment  to  the  obligees,  on  demand,  of  all  aunas  of  moo^ 
which  then  were  or  might  thereafter  become  doe  to  them :  a  judgment 
having  been  entered  up  by  virtue  of  this  deed,  the  obligees  issued  exeoi- 
tion,  without  assigning^  breaches  or  eicecuting  a  writ  of  inquiry ;  and  the 
court  held,  that  the  indenture,  by  virtue  of  which  the  judgment  was  al- 
tered up,  was  in  legal  effect  a  cognovit  actipnem,  within  the  meaning  of 
the  3d  section  of  the  statute  3  Geo.  IV.  e,  39 ;  or  if  not,  that  it  was  a 
contrivance  to  defeat  the  provisions  of  that  statute:  and  the  iadenture  not 
having  been  filed  with  the  proper  officer,  within  twisnty  one  days  after  its 
execution,  nor  judgment  entered  up  within  that  period,  as  required  by  the 
statute,  the  court,  upon  application  by  the  assignees  of  the  obligor,  who 
had  become  bankrupt,  ordered  the  execution  to  be  withdrawn^. 

Filing  bill,  or  If  a  cognovit  be  given  by  an  attorney,  it  seems  that  the  plaintiff  must 

cemraonbau,on.  f^^^  ^^q  a  bill  against  him,  before  he  signs  judgment  thereon^:    aj»d  in 

general,  common  bail  must  be  filed  for  the  defendant,  upon  a  cogmimt; 
though,  if  judgment  has  been  irregularly  signed,  without  ftling  oommon  baO 
for  the  defendant  according  to  the  statute,  till  after  |he  tetm  suooeediig 
that  in  which  the  writ  was  returnable,  and  aftev  the  judgncienj;  itself  has 
been  entered  up,  the  defendant,  we  have  seenS  having  given  a  cogmtti^, 
is  estopped  from  objecting  to  the  irregularity,  if  the  plaintiff  hsa  fiU 

Effect  of,  in        common  bail  nunc  pro  tunc,  before  the  time  of  making  the  objeetioD.   We 

discharging  baU.    j^^^^  ^^  ^^^  d^   '^  ^jj^^.    ^^^^^^  ^^^  j^j  ^^^  ^  ^^   ^^^   discharged,  fcy 


Discharged  by     taking  a  cognovit  from  the  principal.  And  a  certificate,  it  nmy  be 

bered,  will  discharge  a  cognovit,  given  after  a  secret  act  of  bankruptcy,  in 
a  debt  previously  due,  with  interest  and  costs  \ 


Judgment  by  Judgment  by  default,  which  is  an  implied  confession  of  the  action,  is 

^^  ^  either  by  non  sum  infomuUus  ',  where  the  defendant's  attorney,  haring  ap- 
peared, says  that  he  is  not  informed  of  any  answer  to  be  given  to  the  ac- 
tion ;  or  by  nil  dicit  s,  where  the  defendant  himself  appears,  but  says  no- 
thing in  bar  or  preclusion  thereof:  And  the  latter  judgment,  which  is  the 
more  usual,  is  either  for  want  of  any  plea  at  all ;  or  for  want  of  an  is- 
suable plea,  after  a  judge's  order  for  time,  on  the  terms  of  pleading  is- 
suably ;  or  when  the  defendant  pleads  a  plea  not  adapted  to  the  nature  of 

"  5  Barn.  &  Ores.  650.    8  DowL  &  RyL  *  I  Chit  Rep.  16.    AnU,  210.  but  xeS 

424.  S.  C.  Taunt.  68.  2  Rose^  L12.  S.  C  jemicaNifra- 

">  Waiker  v.  WooUey,  H.  37  Geo.  III.  K.  '  Append.  Chap.  XXIL  $  85,  &e. 

B.  7  Dumf.  &  East,  207.  (a.)  ■  Append.  Qtmf,  XXIL  $  U,  &c  71, 

^^  ^iite,  242.  &c.  8ft,  9. 

*  WMlf,  2W. 
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the  action,  or  which  may  be  considered  as  a  nullity,  or  is  false  and  vexir^ 
tioos,  or  not  pleaded  in  due  time,  or  proper  manner. 

On  the  expiration  of  the  time  for  pleading,  a  rule  to  plead  having  been   Searching  for 
given,  and  a  plea  demanded,  when  necessary,  the  plaintiff's  attorney  should   ^ 
search  for  a  plea,  if  not  delivered  to  him,  with  the  clerk  of  the  papers, 
who  receives  special  pleas  in  the  King's  Bench,  and  with  the  clerk  of  the 
judgments,  who  keeps  the  general  issue  book  at  the  King's  Bench  office, 
or  at  the  prothonotaries'  office  in  the  Cotnmon  Pleas ;  and  if  no  plea  be  In  what  cases 
delivered,  or  found  at  either  of  those  offices,  the  plaintiff's  attorney  may   b^^^nelTor^ 
sign  judgment,  as  for  want  of  a  plea :  And  judgment  may  be  signed  in  ^^5  ^^  P^^  ^"^ 
like  manner,  if  the  defendant  do  not  rejoin  %  plead  to  a  new  assignment,  ' 

or  join  in  demnrrer,  when  necessary ;  or,  in  the  King's  Bench,  if  he  do 
not  return  the  paper  or  demurrer  liook  in  due  time.  If  the  defendant  For  want  of 
plead  a  fidse  plea  of  judgment  recovered  ^  or  other  plea  that  is  not  is-  ^'^  ^ 
suable  S  after  a  judge's  order  for  time  to  plead,  on  the  terms  of  pleading 
issnably,  the  plaintiff^  we  haire  seen  S  may  consider  the  plea  as  a  nullity, 
and  sign  judgment.  So  if  the  defendant,  being  under  an  onler  to  plead 
issuably,  plead  several  pleas,  one  of  which  is  not  issuable,  the  plaintiff,  in 
the  King's  Bench,  may  sign  judgment  as  for  want  of  a  plea,  although  the 
other  pleas  are  issuable  ^  :  Where  the  defendant  had  obtained  an  order  for 
staying  proceedings,  upon  payment  of  debt  and  costs,  which  had  been 
taxed,  and  afterwards  abandoned  the  order,  and  pleaded  a  judgment  reco- 
vered, the  court  held,  that  the  plaintiff  was  at  liberty  to  sign  judgment, 
the  plea  filed  being  a  fraud  upon  the  judge's  order  ^  And  judgment  may 
be  signed  in  the  Common  Pleas,  if  a  declaration  in  debt  demand  /nw 
ihoutand  pounds,  and  contain  several  counts,  each  of  which  states  a  less 
sum,  «•  g.  Jive  hundred  pounds,  and  the  defendant,  being  under  terms  of 
pleading  issuably,  plead  thereto,  that  he  does  not  owe  the  said  sum  oijive 
hmndred  pounds  '.  But  if  the  defendant,  when  under  an  order  to  plead 
issuably,  put  in  a  plea  which,  though  informal,  goes  to  the  substance  of 
the  action,  the  plaintiff  cannot  sign  judgment,  as  for  want  of  a  plea  ^ ;  nor 
can  judgment  be  signed,  if  one  of  several  pleas  be  merely  demurrable  ^. 

When  the  defendant  pleads  a  plea  not  adapted  to  the  nature  of  the  ac-^  When  plea  is  not 
tion,  as  nil  debet  in  cusumpsit  ^,  or  non  assumpsit  in  dd>t  \  &c.  the  plain-  ^ure  of  actiom 
tiff  may  consider  it  as  a  nullity,  and  sign  judgment.     But  a  plea  in  as^ 
sumpsit,  that  the  defendant  did  not  undertake,  (omitting  the  words  "  or 


'  5  Durnf.  &  East,  152. 

*  t  Blac.  Rep.  876.  2  Wils.  1 17.  3  Wils. 
8S.  1  Moore^  431.  Ante,  478. 

*  jime,  472. 

^  3  Durnf.  &  East,  305.  and  see  1  East, 
411.  Barnes,  314.  ArUe,  472,  3. 

*  2  Chit.  Rep.  292. 

'  3  Bos.  8c  PttK  174.  but  see  1  Dowl.  & 
RyL  473. 

'  5  Durnf.  &  East,  152.  and  see  1  Chit. 
Rep.  355.  (a).  1  Dowl  &  Ryl.  359. 


•»  JTing  V.  Barber,  M.  SO  Geo.  IIL  K.  B. 

*  Barnes,  267.  but  see  Cas.  temp,  Hardw. 
179.  Lawes,  on  Pleading,  529.  1  Chit.  Rep. 
716.  m  notis.  And  see  Lawcs,  on  Pleadiog, 
527,  &c  5  Mod.  92.  2  Str.  1022.  Cas.  temp, 
Hardw.  173.  S.  C,  1  Chit.  Rep.  715, 16.  (a), 
and  the  cases  there  cited,  as  to  the  validity  of 
a  plea  of  not  guilty  in  assutnj)sit,  or  non  as- 
twnpat  in  an  action  of  for/. 

^  Ante,  476. 
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plea  ^  the  plaintiff^  in  the  King's  Bench,  will  not  be  justified  in  signing 

judgment  as  for  want  of  a  plea,  without  a  previous  application  to  the 

court  ^ ;  which  is  also  necessary,  after  the  defendant  has  been  ruled  to 

abide  by  his  plea  ^.     If  the  defendant  plead  in  abatement,  without  an  af-  For  want  of  afB- 

fidavit  of  the  truth  of  the  plea**,  or  a  plea  of  tender  without  paying  mo-  pi^*^fn°al»te!* ^'^ 

ney  into  court  ®,  or  if,  after  craving  oyer  of  a  deed,  he  do  not  set  forth  the  n>ent,  &c 

whole  of  it  ^  the  plaintiff,  in  either  of  these  cases,  may  sign  judgment  ns 

for  want  of  a  plea.     But  judgment  cannot  be  signed,  in  the  King's  Bench, 

after  a  plea  in  abatement,  because  the  affidavit  to  verify  the  truth  of  it 

was  sworn  before  the  defendant's  attorney  ^ :  And  in  general,  when  the  How  to  proceed, 

matter  is  doubtfol,  it  is  the  safest  course  not  to  sign  judgment,  but  to  doubtAiL^     " 

take  issue  on  the  plea,  demur  thereto,  or  move  the  court  to  set  it  aside  ^. 

When  sham  pleas^  however^  are  pleaded,  calculated  to  raise  issues  re-  When  pleas  are 
quiring  different  modes  of  trial,  as  a  set  off  for  money  due  on  a  recog-  ^q^*"  ^^"' 
nizanoe  or  judgment,  the  issue  upon  which  is  triable  by  the  record,  and 
for  money  due  on  simple  contract,  the  issue  upon  which  is  triable  by  the 
country,  the  court  of  King's  Bench,  on  an  affidavit  that  the  pleas  are 
false,  will  suffer  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea,  and 
make  the  defendant,  or  his  attorney,  pay  the  costs  occasioned  by  the  pleas, 
with  the  costs  of  the  application  K  And  the  plaintiff  may  sign  judg- 
ment, as  for  want  of  a  plea,  if  the  plea  be  palpably  a  sham  pica  ^.  So, 
where  a  sham  plea  is  such  as  to  make  it  necessary  for  the  plaintiff's  at- 
torney to  consult  counsel,  and  thereby  cause  delay  and  expense,  the  court 
will  permit  the  plaintiff  to  sign  judgment,  and  make  the  attorney  pay  the 
costs* :  And,  in  a  similar  case,  the  costs  were  ordered  to  be  paid  by  the  at- 
tortiey,  though  it  appeared  that  he  was  expressly  instructed  by  the  de- 
fendant to  plead  a  dilatory  plea  ™.  But  the  court  of  King's  Bench  will 
not  grant  a  rule  for  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
merely  on  an  affidavit  that  the  plea  is  false,  unless  it  be  also  shewn  that 
it  is  vexatious^  and  calculated  to  create  unnecessary  delay  and  expense  °. 
And  where  the  defendant,  after  delaying  the  plaintiff,  and  deluding  him 
with  promises  of  payment,  pleaded  a  plea  of  judgment  recovered,  the 
court  of  Common  Pleas  refused  to  set  the  plea  aside,  and  permit  the 
plaintiff  to  sign  judgment  °.     To  support  a  motion  for  leave  to  sign  judg-* 


^  6  Maule  &  Sel  133. 

^  1  Chit  Rep.  525.  in  noUs, 

*  Id.  565.  in  noUt.  5  Mauled  SeL  518. 
&C. 

*  Pr.  Reg.  C.  P.  4.  Forrest,  144.  and 
see  1  Sir.  639.  8  Ld.  Raym.  1409.  S.  C.  2 
lloore,  813.  but  see  1  Str.  638. 

^  1  Str.  638.  Barnes,  858. 

'  4  Dumf.  &  East,  370.  SlaUr  ▼.  Home, 
K  34  Geo.  III.  K.  B.  5  Dumf.  &  East, 
668,3. 

■  3  Maule  &  SeL  154. 

^  Ante,  473.  but  see  4  Taunt.  668.  8 
Moore,  813. 


i  8  Bam.  &  Aid.  197.  and  see  1  Chit. 
Rep.  564.  (a). 

k  6  Maule  &  Scl  134. 

1  8  Barn.  &  Aid.  199.  6  Bam.  8c  Aid. 
750,  751.  (a).  1  Dowl.  &  RyL  446.  448. 
S.  C.  8  Chit.  Rep.  335. 

"^  1  Chit  Rep.  188.  but  see  3  QowL  & 
Ryl.  833,  4. 

"  1  Oiit.  RqK  584v  5.  and  see  id.  355.  1 
Dowl.  &  Ryl.  359.  8  Bam.  &  Cres.  81.  3 
Dowl.  &  Ryl.  831.  S.  C.  Per  Cur.  M.  4 
Geo.  IV.  C.  P.  but  see  1  Bam.  &  Cres. 
886.  8  Dowl  &  RyU  661.  S.  C.  contra. 

<"  1  Bing.380.  8  Moore^  437.  S.  C. 
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ters  being  drawn  wp,  or  instructions  given  for  it  to  the  clerk  of  the  rules, 
they  are  considered^  in  the  King's  Bench,  as  a  nullity,  and  the  plaintiff  may 
isign  judgment  * ;  though  it  seems  that,  in  the  Common  Pleas,  the  prac- 
tice is  for  the  defendant  to  apply  to  the  court,  to  strike  out  one  of  them  ^ : 
And,  in  both  courts,  the  plaintiff  may  sign  judgment,  if  the  plea,  when 
necessary,  be, not  signed  by  a  counsel  S  or  serjeant  ^. 

A  judgment  by  default,  we  have  seen  %  is  irregular,  when  the  defend-   In  what  cases 
ant.  in  .u.  »^<m  .ot  bdlable,  k»>  not  been  «ryed  ^th  a  copy  of  process;  at>4„. 
or  when  there  has  been  no  declaration  regularly  delivered,  or  filed  and  no*  Iv. 
tice  thereof  given  to  the  defendant ' ;  or  when  it  is  signed  before  the  de- 
fendant's appearance,  mr  without  entering  a  rule  to  plead,  or  demanding  a 
plea,  when  necessary ;  or  before  the  time  for  pleading  is  expired ;  or  after 
a  plea  has  been  regularly  delivered,  or  filed  s.  So,  when  the  plaintiff  de- 
clares absolutely,  before  the  defendant  has  appeared,  he  cannot  sign  judg- 
ment, after  plea,  for  want  of  his  appearance  ^ :  And  a  judgment  signed 
contrary  to  good  feith  may  be  set  aside  *.     But  if  a  defendant  accept  a  de- 
claration, and  act  as  if  an  appearance  had  been  entered  for  him,  the  court 
will  not  afterwards  permit  him  to  set  aside  a  ju^ment,  on  the  ground  of 
his  not  having  appeared '^.    And  an  irregular  judgment  cannot  be  set 
aside,  after  the  defendant  has  given  a  cognovit  ^ ;  or  attended  and  cross 
examined  the  witnesses,  on  the  execution  of  a  writ  of  inquiry  "^. 

The  plaintiff  may  waive  a  ju^ment  by  default  <* ;  or,  if  irregular,  the  Waiving  judg- 
defendant  may  move  the  court  to  set  it  aside.     But  the  motion  for  this  "*®*^  ^     '  ** 

,  ,    .  .  .         .  i.  .     .  .        ^         Setting  it  aside, 

purpose  must  be  made  m  term  time,  or  notice  given  of  it  in  vacation,  ttvo  for  irregularity. 

days  at  least  before  the  day  appointed  for  executing  the  inquiry  ^.    And, 

in  the  Common  Pleas,  it  is  said  there  can  be  no  motion  to  set  aside  a  judg- 

Bient  the  last  day  of  term,  unless  it  appear  that  the  defendant  could  not 

have  applied  sooner  p.     If  the  judgment  be  regular,  yet  when  the  plaintiff  When  regular, 

has  not  lost  a  trial,  the  courts  on  motion  will  set  it  aside,  upon  an  affida-  ^J^  ^^^ 

vit  of  merits ;  the  defendant  undertaking  to  pay  die  costs  %  to  plead  is- 

auably  imstanter  ',  take  short  notice  of  trial ',  and  give  judgment  of  the 

term,  when  necessary,  so  as  to  put  the  plaintiff  in  the  same  situation  as  if 

*  Per  BuUtr,  J.  in  Bedford  {•  Gai/ield,  ®  Antet  618. 

H.  26  Geo.  III.  K.  B.  Ante,  472, 8.  668.  '  Cas.  Pr.  C.  P.  130.  Ante,  499. 

i»  1  Bos.  &  PuU  41ft.  *i  1  Salk.  402.  2  Salk.  518.  Barnes,  242. 

*  R.  £.    18  Cbr.  IL  K.  B.  and  see  6       1  Chit  Bep.  226. 282. 

Dumf.  &  East,  496.  2  Chit  Rep.  819.  '  Inttanter^  it  baa  been  said,  means  within 

*  Pr.  Reg.  262.    8  Bos.  &  Pul.  171.    8       twenty  four  hours.  Pryce  v.  Hodgson,  E.  26 
Taunt.  886.  2  Moore^  220*  Geo.  III.  K.  B.  and  see  1  Taunt  843.  Sed 

*  Ante,  513.  quart,  by  whom  this  account  of  hours  is  to 
'  4  Taunt  818.  be  kept ;  and  whether  mttanter,  as  applied  to 
'  Id,  545.  the  subject  matter,  may  not  more  properly  be 
i>  Per  Cttr,  M*  44  Geo.  III.  K.  B.  taken  to  mean,  **  before  the  rising  of  the 
>  18  Price,  489.  court,"  when  the  act  is  to  be  done  in  court; 
^  1  New  Rep.  C.  P.  809.  or  **  before  the  shutting  of  the  office  on  the 
1  7  Dumt  &  East,  206.  Ante,  242.  562.  tame  night,**  when  ttie  act  is  to  be  done 
°*  4  Taunt  545.  diere?  6  East,  567.  (ft). 

"  T.  23  Car.  I.  K.  B.  Cas.  Pn  a  P.  124.  '  Barnes,  242.  1  Chit  Rep.  226.  232. 

Pr.  Reg.  294.  Barnes,  251.  S.  C 
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gj>eli  upon  any  of  the  said  judgments,  before  the  ooBts  were  taxed  and  b1<*  omu  ^unao,  lo  . 
lowed  by  some  of  the  judges  of  this  court.  Afterwards,  the  prothono- 
taries  were  deputed  and  appointed  by  the  court,  to  take  order  for  the  en- 
tering of  all  such  judgments,  before  they  were  entered  of  record ;  and  a 
rule  was  made,  for  preventing  abuses,  that  "  no  clerk  or  attorney  should 
enter  of  record  any  of  the  said  judgments,  or  set  down  any  costs  of  suit 
thereon,  before  the  said  costs  were  rated  and  allowed  by  one  of  die  judges 
of  this  court,  or  by  the  prothonotary  in  whose  office  the  same  should  be 
entered  of  record,  and  warrant  giren  by  him,  under  his  hand,  for  the  en- 
tering of  the  said  judgment  * :"  And,  by  a  subsequent  rule,  "  the  protho-  When  signed, 
notaries  shall  not  sign  any  judgment  by  confession,  either  by  turn  sum  in^ 
Jormatus  or  nUiU  dicii,  unless  the  same  be  brought  to  be  signed  within 
twenty  days  after  the  end  of  Trinity,  Michaelmas,  or  Hilary  term,  and  at 
or  before  the  first  day  of  Trinity  term,  in  every  year ;  unless  the  attorney 
•r  clerk  do  produce  before  them  a  warrant  or  warrants  of  attorney,  bear- 
ing date  after  the  end  of  such  term,  and  then  the  judgments  on  such  war- 
rants so  produced,  may  be  signed  at  or  before  the  essoin  day  of  the  suc- 
ceeding term  in  every  year,  and  not  after  ^ : "  But,  notwithstanding  this 
rule,  judgments  are  now  signed  at  any  time  in  the  vacation  ^  It  is  also  Judgment  piper 
a  rule  in  the  Cknnmon  Pleas,  that  *'  no  judgment  whatever,  except  final  ,^^of  wu^  ' 
judgments  upon  posteas  and  writs  of  inquiry  and  non  prosses,  shall  be  m^^ 
signed  by  any  of  the  prothonotaries  of  this  court,  unless  the  stamp  of  the 
elerk  of  the  warrants  be  first  impressed  on  the  paper  whereon  such  judg- 
ment is  to  be  signed,  whereby  it  may  appear  that  warrants  of  attorney  are 
duly  filed  ^ : "  And  accordingly,  the  practice  in  that  court,  on  signing 
Judgment  by  defieiult,  &c.  is  to  file  the  warrants  of  attorney,  on  unstamped 
parchment,  with  the  clerk  of  the  warrants,  who  marks  the  judgment  pa- 
lmer, before  judgment  is  signed  thereon  by  the  prothonotaries. 

In  the  King's  Bench  by  bill,  or  in  the  Common  Pleas,  judgments  by  Entries  on  roD. 
^efieiult  are  entered  on  a  roll  of  the  term  of  which  they  are  signed ;  but,  in 
the  King's  Bench  by  original,  they  are  entered  of  the  term  of  the  deda- 
xation :  and,  in  the  latter  court,  the  entry  is  the  same,  whether  the  judg- 
ment be  for  want  of  a  plea,  or  for  not  rejoining,  surrebutting,  or  joining 
in  demurrer,  or  for  not  returning  the  paper  book ;  but,  in  the  Common 
Pleas,  where  the  pleadings  are  supposed  to  be  entered  of  record  as  they 
are  pleaded,  the  judgment  roll  states  the  previous  proceedings,  and  the 
particular  default  upon  which  the  judgment  is  given.      In  the  King's  By  whom  mtdc 
Bench,  the  entries  are  made  by  the  plaintiff's  attcnrney;  in  the  Common 
Pleas,  by  the  clerk  of  the  judgments,  with  whom  the  writ  of  inquiry  is  left 
for  that  purpose  * ;  and  there  is  no  necessity,  in  that  court,  for  a  subsequent 
continuance  between  the  parties,  after  judgment  by  defoult,  and  writ  of 
inquiry  awarded':  but^  in  the  King's  Bench,  it  is  said  to  be  otherwise. 

*  R.  B.  11  Jbc.  I.  C.  P.  ^  C.  P.  Jme,  96. 

t>R.T.  SOOrr.ILn^.S.  C.P.  'ILT.  18  Geo.  II.  fvg.  S.  C  P. 

*  Id.  (a).  MI  Co.  6.  b.    Ydv.  97.    1  RoL  Abr. 
'  R.  M.  6  Geo.  II.  C  P.  and  see  R.  H.      480. 

U  &  15  Oir.  IL  rvrg.  t.  R.  U.  t  &  S  Joe.  II. 
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nuity  \  Stc ;  or  on  an  award  ^    So,  where  there  wias  a  demurrer  to  Oa  demurrer  to 
one  count  on  a  bill  of  exchange,  and  judgment  for  the  jilaintiff,  and  a  plea  bU,  uid'plM  to 
to  other  counts  on  which  issue  was  joined,  the  court  of  King's  Bench  re-  ^^^^  counts, 
ferred  it  to  the  master,  to  see  what  was  due  to  the  plaintiff  on  the  former^. 
In  such  case,  however,  a  nolle  proiequi  must  be  entered  on  the  other 
counts*'.    But  this  entry  need  not  be  made  before  the  reference  to  the 
master :  It  is  sufficient,  if  done  at  any  time  before  final  judgment  ^ 

In  the  King's  Bench,  where  interlocutory  judgment  was  signed,  and  After  detth  of 
the  plaintiff  died  on  a  subsequent  day  in  the  term,  the  court  granted  a  ^° 
rule  to  compute  principal  and  interest  on  the  bill  on  which  the  action  was 
brought ' :  and  a  similar  rule  was  made  absolute,  on  producing  a  copy  of  On  copy  of 
the  bill,  Tcrificd  by  affidavit  of  the  plaintilTs  attorney ;  the  original  having 
been  stolen  out  of  his  pocket,  and  no  tidings  of  it  obtained  s.    In  the  Ex*  In  Exchequer, 
chequer,  it  was  not  formerly  usual  to  refer  the  question  of  damages  to  the 
master,  in  actions  upon  bills  of  exchange,  &c.  ^ ;  but  this  practice  has  since 
been  adopted,  and  put  upon  the  same  footing  as  in  the  other  courts '. 

The  practice  we  are  now  speaking  of  is  confined  to  cases,  where  it  ap-  When  not 
pears  on  the  declaration,  that  the  action  is  brought  upon  bills  of  exchange 
or  promissory  notes  ^,  or  other  actions  wherein  the  qwmtum  of  damages 
depends  on  figures,  and  may  be  as  well  ascertained  by  the  master  or  pro*^ 
thonotaries,  as  before  a  jury :  And  therefore,  where  the  defendant  had 
suffered  judgment  by  defiEiult,  in  an  action  of  aswmpnt  an  a  foreign  judg^ 
ment,  the  court  of  King's  Bendi  refused  to  make  the  rule  absolute,  for  a 
reference  to  the  master ;  saying,  this  was  an  attempt  to  carry  the  rule  fur- 
ther than  had  yet  been  done ;  and  as  there  was  no  instance  of  the  kind, 
they  would  not  make  a  precedent  for  it  K  In  a  subsequent  case  %  the 
court  refused  to  make  the  rule  absolute,  in  an  action  upon  a  bill  of  ex- 
change for  foreign  money  ;  the  value  of  which  is  uncertain,  and  can  only 
be  ascertained  by  a  jury  " :  and,  in  another  case  ^,  they  would  not  direct 
the  master  to  allow  re-exchange,  in  an  action  upon  a  bill  of  exdiange 
drawn  in  Scotland,  upon  and  accepted  by  the  defendant  in  England.  It 
should  also  be  observed,  that  such  a  rule  cannot  be  had  in  aseumpsU  for  a 
sum  certain,  due  upon  an  agreement  p  ;  nor  in  an  action  upon  a  bottomree 
bond  *i ;  or  to  ascertain  the  diimages  sustained  by  the  plaintiff,  in  an  action 
of  debt  on  a  judgment  recovered  on  a  biU  of  exchange ' :  And  in  covenant 


13  Price,  6S.    but  see  U  East,  622.    6 
Moore,  SSI. 

*  2  ChiL  Rep.  S2. 

*  Per  Cur,  in  Mtggiton  i ,  K.  B. 

*  7  Dumf.  &  East,  473. 

*  2  Smith  R.  46,  7.  m  noCts. 

*  Per  Cur.  H.  48  Geo.  IIL  K.B. 
f  1  Maule  &  Sd.  229. 

s  8  Maule  &  Sel  281.  and  lee  2  ChiL 
Rep.  233.  (a). 
^  1  Anstr.  248. 

>  4  Price,  134.  Chitty  on  Bills,  5  Ed.  474. 
*■  8  Dumi:  &  East,  648* 


1  4  Dumf.  &  East,  493.  and  see  1  Maole 
&  Sel.  173.  4  Campb.  380.  1  Stark.  Ni.  Pru 
219.  S.  C.  by  which  it  appears,  that  the 
phUntiif  is  not  entitled  to  interest  on  a  fo- 
reign judgment* 

""  5  Dumf.  &  East,  87. 

*  Cro.  Bliz.  586.  Cro.  Jac.  618.  1  ChiL 
Rep.  621.  627. 

"*  12  Bast,  420. 

^  Per  Cur.  H.  37  Geo.  III.  K.  B. 

*i  PaUn  Y.iVicAotem, S.  88  Geo.!!!.  K.B. 

'  8  DumC  &  East,  806.  t  ChiL  Rep.  238. 


OF  THE  WRIT  OF  INQUIRT. 


SfS 


Teoover  *.  And  where  judgment  has  gone  by  defkult  cm  apromiBSOiy  note,  Prerioiit  iiT»- 
no  irr^;nlarit7  previous  to  the  judgment  can  be  shewn  as  cause  against  u^liOT^to'^ 
referring  the  note  to  the  master  or  prothonotary  ^.  ^^'^ 


A  writ  of  inquiry  of  damages  is  %  judicial  writ,  issuing  out  of  the  court  Writ  of  inquiry, 
where  the  action  is  brought ;  and  must  be  sued  out,  after  inierlocutory  }|  u^  ^^  f,^ 
judgment,  in  all  actions  wherein  damages  are  recoverable,  as  in  assumpiii,  t^ocvunyjudp. 
covenafU,  caie,  trespass,  &c.  except  where  they  are  referred  to  the  master 
or   prothonotaries,    on  bills  of  exchange  or  promissory  notes,  &c,  or 
are  confessed  by  the  defendant.    After  ^nal  judgment,  a  writ  of  in*  After  ftul 
quiry  is  in  general  unnecessary  ;  and  the  court  of  King's  Bench  would  not  J^'^S"'^ 
direct  such  a  writ  to  be  executed,  at  the  instance  of  the  defendant,  after 
judgment  by  defeult  in  an  action  of  debt.     But  where   an  action  is 
brought  on  a  judgment,  the  plaintiff  may  have  a  writ  of  inquiry,  after 
judgment  by  defeult,  to  recover  interest,  by  way  of  damages,  for  the  de- 
tention of  the  debt  ^.  And  in  actions  upon  bonds,  or  on  any  penal  sum,  for 
nonperformance  of  covenants,  &c  a  writ  of  inquiry  is  necessary,  for  assess- 
ing the  damages,  after  judgment  for  the  plaintiff  on  demurrer,  or  by  con- 
fession or  nihil  dicit,  by  the  statute  8  &  9  W.  III.  c.  11.  $  8.     In  actions 
on  the  statute  2  &  3  Edw.  VI.  c  13.  for  not  setting  out  tithes,  there  must 
also  be  a  writ  of  inquiry,  after  judgment  by  defeult,  to  ascertain  the  value 
of  the  tithes  ^.  So,  in  an  action  cidebt  for  foreign  money,  a  jury  must  find 
the  value  of  the  money  ^ :  And  it  seems,  that  in  debt  for  use  and  occupa- 
tion, a  writ  of  inquiry  is  necessary,  after  judgment  by  de&ult,  before  sign- 
ing final  judgment  ^. 

The  writ  of  inquiry  is  directed  to  the  sheriff  of  the  county  where  the  Direeiioii,  ad 
venue  is  laid*;  setting  forth  the  proceedings  which  have  been  had  in  the 
cause ;  '^  and  that  the  plaintiff  ought  to  recover  his  damages,  by  occasion 
'*  of  the  premises :  But  because  it  is  unknown  what  damages  he  hath  sus^ 
'^  tained  by  occasion  thereof,  the  sheriff  is  commanded,  that  by  the  oath 
''  of  twelve  honest  and  lawful  men  of  his  county,  he  diligently  inquire 
'*  the  same;  and  return  the  inquisition  into  court V'  It  was  formerly 
doubted,  whether  a  writ  of  inquiry  could  be  directed  to  the  sheriff  of  a 
Welch  county  ff ;  but  it  is  now  settled  that  it  may  \    In  an  action  on  the  Amendment  ct 


•  4  Taunt  487. 

^  1  Bos.  &  PuL  S69.  8  Chit  Rep.  110. 

^  7  Durnf.  &  East,  446.  and  see  8  DurnC 
&  East,  78,  9.  8  Durnf.  &  East,  S95.  1 
East,  436.  I  Maule  &  Sd.  171.  1  Chit 
Rep.  47S.  627.  8  Chit  Rep.  8SS.  1  DowL 
it  RyL  16.  1  Bing.  868.  But  the  plaintiff 
is  not  entitled  to  interest  on  a  ,/Wi(^  Judg- 
ment 1  Maule  &  Set  17S.  4  Campb.  880. 
1  Stark.  NL  Pru  819.  S.  C.  but  see  1  Bast, 
486.  temb,  contra.  And  it  seems  to  be  a 
rule^  10  other  cases,  that  interest  on  the  judg- 


ment is  aUowed  only  where  the  original  debt 
carried  interest  8  Pricey  850.  and  see  8 
Moore,  418.  1  Bing.  868.  S.a  dted. 

*  5  Bam.  &  Aid.  886.    1  DowL  &  RyL 
589.  S.  C.  and  see  1  Chit  Rep.  687. 

•  8  LiL  P.  R.  781. 

f  Append.  Chap.  XXII.  $  47,  &c 
■  Doug.  868,  8.     Lord  Mtaufdi  and 
BvJUt^  J.  thought  it  might  be  directed  to  die 
sheriff  of  the  next  En^ak  county. 

^  Wmomay.  WUOam,  T.  86  Oeo.  Ill* 
K.B. 
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the  special  plefts>  without  assessing  damages^  aad  for  the  defendant  on  the^ 
other  pleas ;  and  the  court,  on  motion  to  enter  up  judgment  for  the  plain* 
tiff  non  obstante  veredicto,  decided  that  the  latter  pleas  were  ill,  and  awarded 
a  writ  of  inquiry  to  assess  the  damages,  and  final  judgment  was  entered 
thereon,  in  the  King's  Bench  * ;  the  court  of  Exchequer  Chamber,  on  a 
Avrit  of  error,  reversed  the  judgment  as  to  the  award  of  the  writ  of  inquiry > 
and  final  judgment  thereon,  and  remitted  the  record  to  the  court  of  King'a 
Bench,  Avith  a  direction  for  that  court  to  award  a  venire  de  novo,  to  try, 
the  general  issue,  and  issue  joined  on  the  two  special  pleas  on  which  the 
finding  was  for  the  plaintiff;  holding  the  verdict  on  these  issues  to  be 
void,  because  no  damages  had  been  assessed  ^  :  And  a  tenire  de  novo  was  Of  waste, 
awarded,  where  the  jury,  in  an  action  of  waste,  had  omitted  to  find  the 
place  wasted  ^ 

But  where  the  matter  omitted  to  be  inquired  by  the  principal  jury,  doth  Allowed,  in 
not  go  to  the  point  in  issue,  or  necessary  consequence  thereof,  but  is  merely  ^'''^  *"*' 
collateral,  as  the  four  usual  inquiries  on  a  quare  impedU  \  there  such 
matter  may  be  supplied  by  a  writ  of  inquiry,  without  any  damage  to  the 
party ;  because  if  the  same  had  been  inquired  of  by  the  principal  jury,  it 
would  have  been,  as  to  those  particulars,  no  more  than  an  inquest  of  oflice, 
upon  which  an  attaint  would  not  lie  ®.     So,  where  the  parties  being  at  is-^  On  demurrer  to 

..J  •  •      J  a.1-         'J  J  ai.     •  cviden<?e« 

sue  m  assumpsit,  a  demurrer  was  joinea  upon  the  evidence,  and  the  jury 
discharged,  without  assessing  the  damages ;  and  afterwards  judgment  waa 
given  for  the  plaintiff,  and  a  writ  of  inquiry  of  damages  awarded;  the  court; 
held,  that  though  the  same  jury  might  have  assessed  the  damages  condition*, 
ally,  yet  it  may  as  well  be  done  by  a  writ  of  inquiry  of  damages,  when  thq 
demurrer  is  determined ;  and  the  most  usual  course  is,  when  there  is  a. 
demurrer  upon  evidence,  to  discharge  the  jury  without  further  inquiry '. 
80,  in  trespass  or  replevin  against  overseers  of  the  poor,  acting  virtute  of"  In  actions 
^ficU,  if  the  phiintiff  be  nonsuit  ^,  or  have  a  verdict  against  him  \  and  the  ^^^  ^^^' 
jury  are  discharged,  without  inquiring  of  the  treble  damages,  pursuant  to 
the  statute  43^  Elia.  c.  2.  §  19.  the  defect  may  be  supplied  by  a  writ  of  in- 
quiry ;  because  such  inquiry  is  no  more  than  an  inquest  of  office.    In  such 
case,  as  a  ground  for  awarding  a  writ  of  inquiry,  it  is  necessary  to  enter  a 
su^^estion  upon  the  roll,  that  the  defendants  were  overseers  of  the  poor ; 
and  that  the  action  was  brought  against  them,  for  something  done  by 
▼irtue  of  their  office  K    And  a  writ  of  inqniry  may  be  sued  out,  after  a-  In  replerin, 
writ  of  second  deliverance,  on  a  judgment  of  nonsuit  in  replevin,  for  want  ^J^  deliver-'^ 
of  a  declaration,  in  the  Common  Pleas  ^.     But  upon  an  avo^vry  for  rates  vice^  &c. 
made  on  plaintiff's  lands,  under  the  statute  50  Geo.  III.  c*  xlviL  where 

*  S  Barn.  &  Aid.  708.  Mod.  76,  7.  1 18.    Carth.  362.   1  Salk.  206. 

^  S  Brod.  &  Bing.  297.    7  Moore,  200.  Skin.  595.  Coml».  S44.  S.  C. 

S.C.  ^  Cas.  temp.  Hardw.  138.  2  Str.  1021.^ 

*"  9  Moore,  497.  2  Bing.  262.  S.  C  S.  C.  Say.  Rep.  214.  3  Wlls.  442.   2  Blac. 

<>  Cheyney*8  case^  10  Co.  1 18.  Rep.  921.  S.  C. 

«  Cartb.  362.  >  Cas.  iemp.  Hardw.  138.  Say.  Rep.  214.  • 

f  Cro.  Car.  1 43.  *  2  Wils.  1 16. 

s  I  Rol  Rep.  272.    2  RoL  Rep.  112.  5 
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poted  miles  from  London,  there  must  he  fourteen  days'  notice  of  inquiry  *: 
And  Sunday  is  to  be  accounted  a  day  in  these  notices,  unless  it  be  the  day 
on  which  the  notice  is  given**.     In  the  Exchequer  it  is  a  ruleS  that   In  Exchequer. 
''  eight  days'  notice  shall  be  given  of  the  execution  of  writs  of  inquiry,  in 
all  cases,  except  where  the  venue  is  laid  in  London  or  Middlesex,  and  the 
defendants  reside  above  forty  miles  distant  therefrom ;  and  that  where  the 
venue  is  laid  in  London  or  Middlesex,  and  the  defendants  reside  above 
fo^y  miled  distant  therefrom, ^«r/ee/i  days'  notice  of  the  execution  of  writs 
of  inquiry  shall  be  given  * :"  which  notices  are  required  to  be  entered  by 
the  attomies  or  side  clerks  of  the  office  of  pleas,  in  the  book  of  orders  kept 
in  such  office,  and  a  written  notice  of  such  entries  left  at  the  seat  in  the 
said  office,  of  the  attorney  or  clerk  in  court  concerned  for  the  defendant, 
or  at  his  chambers  or  place  of  residence  ^. 

The  object  of  the  statute,  in  requiring^/(wr/fe)t  days'  notice  to  be  given  When  dght 
to  defendants  residing  above  forty  miles  from  town,  was  to  secure  to  them  ^^^^^  >ce  $  - 
tbe  ftdl  benefit  of  the  notice  for  eight  days,  part  of  which  time  would  ne- 
celMftrily  be  consumed  in  its  reaching  thenr  in  the  country,  and  in  giving 
thMn  time  to  communicate  upon  it  with  their  agents  in  town ;  and  there^ 
ftfwa  defendant,  who  was  residing  at  an  hotel  in  town,  from  the  time  of 
his  arrest  till  he  was  served  with  notice  of  executing  the  writ  of  inquiry, 
idlis  holden  not  to  be  entitled  to  more  than  eight  days'  notice  in  a  town 
ctfase,  though  his  general  residence  ^vas  above  forty  miles  from  town  ^. 
So,  where  the  defendant  was  residing;  in  London,  before  and  at  the  com- 
menceknent  of  the  action,  eight  days'  notice  of  executing  a  writ  of  inquiry 
waft  deemed  sufficient,  though  the  defendant  had  in  the  intermediate  time 
permanently  removed  above  forty  miles  from  London,  inasmuch  as  he  had 
not  given  the  plaintiff  previous  notice  of  such  removal  *.     But  a  defend- 
ant who  is  master  of  a  vessel  belonging  to  a  port  above  forty  miles  from 
London,  and  who  has  no  regular  residence  on  shore,  is  entitled  to  fourteen 
days'  notice  of  executing  a  writ  of  inquiry  '.     In  replevin,  after  judgment  In  replerin. 
given  on  demurrer  for  the  avowant,  Jlfieen  days*  notice  of  executing  the 
writ  of  inquiry  must  be  given  to  the  plaintiflT,  in  like  manner  as  where  he 
is  nonsuited  before  issue  joined,  on  the  statute  17  Car.  II.  c.  7*  §  2  s. 
Short  notice  of  inquiry  is  two  days  at  least  ** :    And  where  a  term's  notice  Short  notice. 
of  trial  is  required,  there  must,  at  the  same  distance  of  time,  be  the  like  Term's  notice. 
notice  of  inquiry  * :  which  notice  may  it  seems  be  given,  in  the  King's 
Bench,  before  the  first  day  in  full  term^;  but,  in  the  Common  Pleas,  it 
must  be  given  before  the  essoin  day  of  the  fifth,  or  other  subsequent  term  '; 

•  R.  M.  4  Ann.  (c).  K.  B.  R.  M.  1654.  «  6  Taunt.  67.  1  Marsh.  444.  S.  C.  Ap- 
5  21.  C.  P.                                                          pend  Chap.  XLV.  §  78. 

«»  R.  M.  4  Ann.  (c).  K.  B.  8  Mod.  21.  ^  Barnes,  301.  Pr.  Reg.  890.  S.  C. 

•  R,  H.  89  Geo.  III.  in  Scac.  Man.  Ex.  *  2  Str   1100.    Pr.  Reg.  444.  R.  E.  18 
Append.  224.  8  Price,  60S,  4.  Geo.  II.  reg,  2.  C.  P.  R.  T.  86  &  27  Geo. 

•  7  East,  624.  II.  §  6.  in  Scac,  Man.  Ex.  Append.  21 1, 12. 

•  12  East,  427.  *  Imp.  K.  B.  10  Ed.  412. 
'  6  Taunt  450.  2  Marsh.  151.  S.  C.  >  R  E.  18  Geo.  IL  C.  P. 
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to  accept  notice  of  executing  a  writ  of  inquiry,  on  the  back  of  such  de* 


murrer." 


When  the  inquiry  is  to  be  executed  before  the  chief  justice,  or  a  judge  Before  chief 
of  assize,  the  notice  should  be  given  for  the  sittings  or  assizes  generally*;  of  asaize. 
but  otherwise  the  notice  should  express  the  particular  time  and  place  of 
executing  it  \  A  writ  of  inquiry  may  be  executed  at  any  time  before,  or  Time  of  exe- 
on  the  day  it  is  returnable  ^ ;  but  not  on  a  Sunday  ^ :  and  where  the 
notice  was  to  execute  it  by  ten  o'clock,  the  court  set  it  aside  for  uncer-' 
tainty  ^  So,  in  the  Common  Pleas,  notice  of  executing  a  writ  of  inquiry 
between  the  hours  of  ten  or  eleven  and  two  o'clock,  has  been  deemed  in- 
sufficient ^;  but  notice  of  executing  an  inquiry  at  eleven  o'clock  is  good, 
if  executed  before  twelve  <t :  And,  in  that  court,  where  notice  was  given 
of  executing  a  writ  of  inquiry  on  Tuesday  the  fourteenth  day  of  January 
instant,  when  the  fourteenth  of  January  fell  on  a  Thursday,  the  court  re- 
fused to  set  aside  the  execution  of  the  writ  of  inquiry  on  that  ground,  re- 
jecting the  word  Tuesday  as  surplusage  \  So,  where  notice  of  executing 
a  writ  of  inquiry  was  given  for  Wednesday  the  eleventh  of  June  instant, 
when  Wednesday  fell  on  the  tenth  of  June,  on  which  day  the  writ  of  in- 
quiry was  executed,  the  court  refused  to  set  it  aside,  the  defendant  not 
swearing  that  he  was  thereby  misled  ^  The  usual  way  is  to  give  notice 
that  the  inquiry  will  be  executed  between  two  certain  hours  ^,  as  between 
ten  and  twelve  o'clock  in  the  forenoon,  or  between  ^/our  and  six  in  the  after- 
noon of  a  particular  day,  on  or  before  the  return  of  the  writ.  On  a  no- 
tice of  inquiry  so  given,  however,  the  party  is  not  tied  down  to  the  precise 
time  fixed  by  the  notice ;  for  the  sheriff  may  have  prior  business,  which 
may  last  beyond  it :  Therefore,  where  notice  was  given  of  executing  an 
inquiry,  between  ten  and  twelve  o'clock,  and  the  irregularity  complained 
of  was,  that  the  defendant  and  his  witnesses  attended  till  twelve,  and 
after  the  hour  was  elapsed,  and  they  were  gone,  the  writ  was  executed ; 
the  court  of  King's  Bench  refused  to  set  aside  the  inquisition,  conceiving 
it  was  clearly  a  trick  of  the  defendant's  attorney,  to  leave  the  place  inune* 
diately  after  the  hour  tvas  passed'. 

With  r^ard  to  the  place  of  executing  an  inquiry,  it  must  be  executed  fV**  ^  ex«- 
within  the  county  where  the  action  is  laid.  In  London,  inquiries  are  exe- 
cuted at  the  secondaries'  office.  No.  28,  in  Coleman  street ;  in  Middlesex, 
at  the  sheriff's  office,  in  Red  Lion  square ;  and  in  other  counties,  at  a  cer- 
tain place  appointed  for  that  purpose :  and  the  notice  should  be  given  ac- 
cordingly.    Any  irregularity,  however,  in  the  notice  of  inquiry,  or  in  the  Irregularity  in, 

*  Barnes,  1S5,  6.    Append.  Chap.  XXIL  '  Barnes,  296,  7.  Pr.  Reg.  445.  S.  C. 

§  60.  6^  4.  *  Barnes,  30!^.  Pr.  Reg.  446.  S.  C. 

*>  Say.  Hep.  181.  K.  B.  Barnes,  297.899,  *>  S  Boa.  &  PoL  I. 

800,  SOI.    Pr.  Reg.  446,  7.  S.  C  and  see  *  1  Chit  Rep.  11.  but  sec  td.  615. 

Append.  Chap.  XXIL  §  57,  8,  9.  ^  Say.  R:ep.  1^1.   Barnes,  296.  Pr.  Reg. 


'  2  Ld.  Kaym.  144^*  445.  S.  C. 

^iStr.  887.  >  Doug.  198^ 
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cured  by  appear- 


wice. 


Continuing,  or 
countermanding. 


Notice  of  con- 
tinuance. 


Of  countermand. 


Writ  of  inquiry, 
when  left  at 
sheriff's  office. 

Notice  of  attend- 
ing by  counseL 


Witnesses,  on 
execution  o£ 

Costs,  for  not 
executing. 


Evidence,  on 
execution  of. 


time  and  place  of  executing  it^  is  cured  by  the  appearance  of  the  defend- 
ant or  his  attorney^  and  making  a  defence  on  the  execution  of  the  writ  *. 

Notice  of  inquiry  may  be  continued  ^,  or  countermanded  S  in  like  man- 
ner as  notice  of  trial :  but^  in  the  King's  Bench^  the  continaance  or 
countermand  of  notice  of  inquiry  must  be  delivered  to  the  agent  in  town, 
and  not  to  the  attorney  in  the  country  \  A  notice  of  inquiry  can  be  con- 
tinued but  once  ® ;  and  the  notice  of  continuance  should  be  served  two 
days  previous  to  the  time  appointed  for  executing  the  inqniry  * :  bnt  if 
notice  of  a  writ  of  inquiry,  to  be  executed  at  a  particular  hour  and  place, 
be  continued^  the  notice  of  continuance  need  not  express  any  hour  of 
place  ^.  The  notice  of  countermand  ought  to  be  in  writing  s  ;  and  may 
in  this  court  be  given  to  the  attorney  in  the  country,  as  well  as  the  agent 
in  town  ^ :  And  it  seems^  that  where  eight  days'  notice  is  sufficient  for 
executing  an  inquiry,  trvo  days*  notice  of  countermand  will  serve ;  bnt  if 
fourteen  days'  notice  of  inquiry  be  requisite,  then  there  must  be  sue  dajV 
notice  of  countermand '. 

In  London  and  Middlesex,  the  writ  must  be  left  at  the  sheriff's  offioci 
the  day  before  the  time  appointed  for  its  execution  ^ :  And  if  either  party 
propose  to  attend  by  counsel,  he  should  give  notice  thereof  to  his  adver« 
sary  ^ ;  or  he  will  not  be  allowed  for  it  in  costs.  If  stich  notice  be  nd 
given,  the  sheriff,  if  required,  will  postpone  the  executioti  of  the  inquiry, 
till  the  other  party  has  an  opportunity  of  attending  by  counsel  "^ :  And, 
in  the  King^s  Bench,  it  is  in  all  cases  ia  thd  discretion  of  the  master,  eo 
the  taxation  of  costs,  to  allow  or  disallow  the  fee  to  ootinsel^  as  well  n 
the  expense  of  preparing  the  brief,  &c.°  Previous  to  the  eiecuticaiof  ^ 
inquiry,  witnesses  may  be  subpoenaed  on  either  ^de  ^ :  and  the  exeeuM 
of  it  may  be  adjourned  by  the  sheriff,  after  it  is  entered  upon  p.  I^  tlie 
plaintiff  do  not  proceed  to  execute  the  inquiry  according  to  notice,  or 
countermand  in  time,  the  defendant,  on  an  affidavit  of  attendance  and  ne- 
cessary expenses,  shall  have  his  costs,  to  be  taxed  by  the  master  ot*  pn>- 
thonotaries  4.  The  motion  for  this  purpose  is  a  motion  of  course^  in  tbe 
King's  Bench,  requiring  only  counsel's  signature :  In  the  Ckikntnon  ¥kas, 
the  costs  are  granted  on  a  side-bar  or  treasury  rule. 

Letting  judgment  go  by  default  is  an  admission  of  the  cause  of  acdoa: 
and  therefore,  where  the  action  is  founded  on  a  contract,  the  deiendsit 


'  Barnes,  233.  309.  413.    Pr.  Reg.  451. 

ac. 

0  Append.  Chap.  XXIJ.  §  63. 

^  Jd.  J  64. 

^  Imp.  K.  B.  10  Ed.  415. 

'  Barnes,  297.  2  Chit  Rep.  220. 

f  1  Bos.  &  Pul.  363. 

«  R.  M.  4  Ann.  (c).  K.  B.  Cas.  Pr.  C. 
P.  3. 

»»  Cas.  Pr.  C.  P.  48, 9. 120.  Pr.  Reg.  393. 
Barnes,  298.  S.  C. 

>Imp.  aP.  7Ed.  431. 

^  R.  H.  23  Geo/  III.  K.  B.  A  C.  P. 


1  Append.  Chap.  XXIL  $  65. 

"»  5  Price,  641. 

"  UUock  V.  Henuworth^  T.  6  Geo.  IV. 
K.B. 

°  For  the  process  of  subpctna  on  a  writ  of 
inquiry,  and  the  subpcena  ticket,  see  Append. 
Chap.  XXII.  §  66,  7,  8. 

^  2  Str.  853.  1259. 

*i  1  Str. 317.  S  Str. 728.  R.  H.  8  Geckl 
(a).  K.  B.  R.  T.  IS  Geo.  II.  n«.  1.  CP. 
Previous  to  which  latter  rule,  H  ^petn  tM 
costs  were  not  allowed  in  the  ComnioB  Am^ 
for  not  exectttiog  a  writ  of  ii 
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,  cannot  give  in  evidence  that  it  wag  fraudulent  *.     So^  in  an  action  on  ^  In  action  on  bill, 
promissory  note  or  bill  of  exchange^  the  note  or  bill  need  not  be  proved,   **'  °°**' 
though  it  must  be  produced  before  the  jury,  in  order  to  see  whether  any 
money  appears  to  have  been  paid  upon  it  ^     So,  where  an  action  was  Policy  of  u- 
brought  on  a  policy  of  assurance  on  a  foreign  ship,  wherein  there  was  a  •"™°**" 
stipulation,  that  the  policy  should  be  deemed  suificicnt  proof  of  interest, 
the  plaintiff,  on  the  writ  of  inquiry,  was  only  bound  to  prove  the  defend- 
ant's subscription  to  the  policy,  without  giving  any  evidence  of  interest  ^ 
And  sufferrng  judgment  by  default,  in  an  action  for  use  and  occupation.   For  use  and  oc- 
amounts  to  an  admission  that  the  defendant  occupied  a  house  under  the  ^"^  ^"^ 
plaintiff,  who  need  not  shew  that  it  was  his  own  house ;  and  if  the  defend- 
ant insist  that  he  did  not  occupy  the  particular  house  to  which  the  evi- 
dence has  been  directed,  but  some  other,  he  must  prove  the  fad  ^.     On   Interest,  in  what 
the  execution  of  a  writ  of  inquiry,  though  it  has  not  been  usual,  a  sheriff's  ^^  recover- 
jury  ought  to  give  interest,  in  cases  where  the  courts  at  Westminster  would 
allow  it  ^     And  although  the  jury,  on  the  execution  of  a  writ  of  inquiry, 
cannot  give  interest  in  an  action  for  work  and  labour,  yet  where  they  have 
deducted  ten  per  cent,  on  the  whole  amount  of  the  plaintiff's  demand,  in 
conformity  with  an  agreement  between  the  parties,  that  such  deduction 
should  be  made  for  ready  money,  they  may  re-allow  the  plaintiff  a  pro- 
portional part  of  that  deduction,  on  the  balance  found  to  be  due  to  him, 
and  which  had  remained  for  a  considerable  iime  unpaid  ^.     If  the  defend-   Damages  in 
ant,  in  an  action  for  words  spoken  of  an  attorney,  let  judgment  go  by  de-  ^^^  °' 
£uLlt,  and,  on  the  execution  of  the  writ  of  inquiry,  neither  plaintiff 
nm  defendant  goes  into  evidence  of  any  kind,  the  jury  may  give  such 
moderate  daniages  as  they  think  ought  to  be  paid,  for  the  speaking  of  an 
attorney  the  words  laid  in  the  declaration  s. 

•    On  the  return  day  of  the  inquiry,  the  plaintiff,  in  the  King's  Bench,  Rule  for  judg- 
sbould  give  a  rule  for  judgment  *»,  with  the  clerk  of  the  rules ;  which  ex-  ,"^^,3/°^*"'^' 
pires  in  four  days  * :    and,  on  the  expiration  of  such  rule ',  the  sheriff.   Return  of  writ, 
being  called  upon  for  his  return,  will  deliver  it,  with  the  inquisition  \  to  ^^* 
the  plaintiff's  attorney  ;  who  taxes  his  costs  thereon  with  the  master.    In  Practice^  in 
the  Common  Pleas,  there  is  no  rule  for  judgment  given  on  the  return  of 
the  inquiry,  but  the  plaintiff's  attorney  waits  four  days  after  the  return 
day,  inclusive  of  both  days ;  after  which,  the  inquisition  being  previously 
obtained  from  the  sheriff,  the  prothonotaries  will  tax  the  costs  thereon  ^ : 
And,  in  that  court,  when  final  judgment  is  signed  upon  an  inquisition 
on  a  writ  of  inquiry,  the  inquisition  must  immediately  be  left  with  the 

to  notice.  Cas.  Pr.  C.  P.  86.  Pr.  Reg.  448.      B.  1  Chit.  Rep.  644,  5.  (a). 
&C.  *  6  Taunt  846. 

*  1  Str.  612.  '  9  Pricey  184. 

»  8  Str.  1149.    Barnes,  SSS,  4.    8  Wilt.  <  1  Car.  &  P.  477,  8.   8  Bam.  &  Cret. 

155.    2  Blac  Rep.  748.  S.  C    Doug.  816.  487.  5  DowL  &  RyL  S76.  S.  C 

MUles  V.  Lyne,  H.  85  Geo.  III.  K.B.   S  ^  Append.  Chap.  XXU.  §  70. 

Piunf:&  East, 801.    lH.Blac.54S.    Ry.  U  Salic.  899. 

&  Mo.  41.  ^  Append.  Chap.  XXII.  §  69.  86,  7. 

*  Doug.  815.  1  Imp.  C.  P.  7  £d.  437. 

*  Dam  T.  MiUdikip,  E.  54  Geo.  UL  K. 
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Motion  to  set 
and^  inquisitiooy 
by  defendant    . 


By  plaintifl^ 


When  not 
allowed. 


Terms  impose^* 
on  setting  it 
a«ide. 


Judgment  for 
several  damages, 
in  trespass 
against  two  de- 
fendants, erro- 
neous. 


Plaintiff  may 
afterwards  sue 
for  causes  of 
action,  of  which 
he  gives  no  evi- 
dence on  ini|uiry. 


OP   THE   WRIT   OP   INQUIRY. 

clerk  of  the  judgments^  and  shall  not  afterwards  be  taken  out  of  tbe  office, 
without  leave  of  the  court  ■. 

Pending  the  rule  for  judgment,  or  time  allowed  in  the  Common  Pleas, 
the  defendant  may  move  to  set  aside  the  inquisiticm,  for  want  of  dae  no- 
tice ^ ;  or  on  account  of  an  objection  to  the  jury,  or  mode  of  letamiog 
them,  as  that  some  of  the  jury  were  debtors  taken  oat  of  prison  for  the 
purpose  of  attending  S  or  that  they  were  returned  by  the  plaintiff's  at- 
torney ^ ;  or  for  excessive  damages  ^  And  where  the  damages  are  ob- 
viously too  small ',  and  there  has  been  any  contrivance  by  the  defendaatc, 
or  surprise  on  the  plaintiff  **,  or  the  sheriff  or  jury  have  been  mistaken  ia 
point  of  law  *,  but  not  otherwise  ^,  the  plaintiff  may,  at  any  time  befwe 
final  judgment  signed  \  move  to  set  aside  the  inquisition.  But  the  court 
will  not  grant  a  rule  for  setting  aside  an  inquisition,  after  judgment  hj 
default,  in  an  action  for  words,  on  the  ground  that  the  under-sheriff  di- 
rected the  jury  to  consider  the  poverty  of  the  defendant,  in  mitigation  of 
damages  ™.  On  motion  to  set  aside  an  inquisition,  taken  on  a  writ  of  in- 
quiry before  the  under-sheriff,  for  excessive  damages,  the  court  would  not 
admit  minutes  of  what  passed  before  the  under-sheriff  to  be  read,  nnlen 
verified  by  affidavit  ,*  and  such  motion  cannot  be  supported,  on  the  affida- 
vits of  the  parties  themselves,  unless  corroborated  by  others  ^,  And  where 
the  defendant  moved  to  set  aside  an  inquisition  for  excessive  damages,  the 
court  of  King's  Bench  imposed  the  terms  of  bringing  part  of  the  damaj^es 
into  court,  before  they  granted  a  rule  to  shew  cause  ®. 

If  two  defendants  in  trespass  suffer  judgment  by  default,  and  the  phas- 
tiff  execute  writs  of  inquiry,  and  take  several  damages  against  them  se- 
parately, it  is  irr^ular ;  and  if  the  plaintiff  enter  up  final  judgment  for 
those  several  damages  against  the  defendants,  it  is  erroneous.  But  the 
court  of  King's  Bench  will  permit  the  plaintiff  to  set  aside  his  own  pro- 
ceedings, before  final  judgment,  on  payment  of  costs  p.  And  if  the  plain- 
tiff, on  the  execution  of  the  writ  of  inquiry,  give  no  evidence  im  one  w 
more  of  the  counts  in  his  declaration,  he  may  afterwards  sue  for  the  causes 
of  action  contained  in  those  counts :  Thus,  where  the  plaintiff  in  a  fanner 


»  R.  T.  IS  Geo.  II,  reg.  2.  C.  P. 

•»  Sty.  P.  R.  421.  Pr.  Reg.  446,  7,  8. 

'  4  Durnf.  &  East,  473.  but  see  2  Str. 
1159. 

<*  Cowp.  112.  For  the  qualificaUon  of  ju- 
rors, on  inquests,  &c.  and  fining  tlicm  for 
non-attendance,  see  stat.  6  Geo.  IV.  c.  50. 
§  62,  3. 

'  2  Leon.  214.  3  Leon.  177.  S.  C.  3  Bur. 
1846.  3  Wils.  63.  but  see  11  East,  23.  1 
Chit  Rep.  729.  6  Price,  641. 

f  3  Barn.  &  Cres.  533. 

«  2  Salk.  647. 

^  I  Str.  615.  2  Str.  1259. 

I  2  Salk.  647.  1  Str.  425.  8  Mod.  196. 
2  )Str.  1269.  6  Durni:  &  East,  608.  1  Chit« 


Rep.  644.  (a).  8  DowL  &  RyL  69. 

k  2  Leon.  214. 8  Leon.  177.  S.  a  Banci. 
230.  Pr.  Reg.  450.  S.  C.  8  Str.  MO.  8 
Barnard.  K.B.  177.  S.  C  Doug.509.  t 
Dum^  &  East,  261. 

1  M'CuUoch  V.  WUlcoda,  M.  87  GeaUL 
K.  B.  2  was.  379.  C.  P. 

"^  1  Chit  Rep.  644.  And  as  to  the  evi- 
dence^ in  an  action  for  aedudng  the  phi^ 
tiffs  daughter,  see  8  Cuopb.  619.  5  Frioei 
641. 

"  10  Moore,  106. 

<"!  Chit  Rep.  729.  and  see  8  Out  Sq^ 
219. 

^  6  Duni£  &  But,  I99L 
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fiction  declared  on  a  promissory  note^  and  for  goods  sold,  but  upon  exe- 
cuting a  writ  of  inquiry,  after  judgment  by  de&ult,  gave  no  evidence  on 
the  count  for  goods  sold,  and  took  his  damages  for  the  amount  of  his  pro- 
missory note  only,  the  court  of  King's  Bench  ruled,  that  the  judgment 
thereupon  was  no  bar  to  his  recovering,  in  a  subsequent  action,  for  the 
goods  sold  ^. 

The  want  of  a  writ  of  inquiry  is  aided  by  the  statute  of  jeofedls  ^.   Want  of,  aided. 
And  where  a  writ  of  inquiry  had  been  many  years  executed,  and  costs  New  writ  and 
taxed  upon  it,  but  no  final  judgment  entered  up ;  there  being  occasion  to  J^^' 
prove  the  debt  in  Chancery,  and  the  writ  of  inquiry  being  lost,  a  rule  was 
made,  in  the  King's  Bench,  for  a  new  writ  of  inquiry  and  inquisition,  ac-    \ 
cording  to  the  sheriff's  notes,  and  that  the  master  should  indorse  the  costs, 
which  by  the  commitment  book  appeared  to  have  been  taxed  ^.     After  an 
award  of  a  writ  of  inquiry  of  damages,  if  final  judgment  be  given  for  a 
certain  sum,  with  the  plaintiff's  assent,  it  is  no  cause  of  error,  although 
the  record  contain  no  entry  of  an  inquisition  executed  *. 


€€ 
€€ 


After  Jinal  judgment,  we  have  seen  ^  a  writ  of  inquiry  is  in  general  un-  Proceedings  on 
necessary.  But,  by  the  statute  8  &  9  W.  III.  ell.  §  8.  it  is  enacted,  ^l  c.  tlf  ^' 
that  *'  in  all  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for 
non-performance  of  any  covenants  or  agreements  in  any  indenture  deed 
or  writing  contained,  if  judgment  shall  be  given  for  the  plaintiff  on  a 
demurrer,  or  by  confession  or  nihil  dicit,  the  plaintiff  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  and  agreements  as  he  shall 
*'  think  fit ;  upon  which  shall  issue  a  writ  to  the  sheriff  of  that  county 
*'  where  the  action  shall  be  brought,  to  summon  a  jury  to  appear  before 
^*  the  justices  or  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire 
"  of  the  truth  of  every  one  of  those  breaches,  and  to  assess  the  damages 
*'  that  the  plaintiff  shall  have  sustained  thereby ;  in  which  writ  it  shall 
''  be  commanded  to  the  said  justices  or  justice  of  assize  or  nisi  prius,  that 
"  he  or  they  shall  make  return  thereof  to  the  court  from  whence  the  same 
''  shall  issue,  at  the  time  in  such  writ  mentioned :  And  in  case  the  de- 
^'  fiindant  or  defendants,  after  such  judgment  ^  entered,  and  before  any 
*'  execution  executed,  shall  pay  into  the  court  where  the  action  shall  be 
'^  brought,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their  executors 
''  or  administrators,  such  damages  so  to  be  assessed,  by  reason  of  all  or 
any  of  the  breaches  of  such  covenants,  together  with  the  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered  upon  record ;  or 
if,  by  reason  of  any  execution  executed,  the  plaintiff  or  plaintiffs,  or  his 
or  their  executors  or  administrators,  shall  be  fully  paid  or  satisfied  all 
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*  6  Dumf.  &  East,  607.  and  see  1  Chit          *  4  Taunt  148. 

Rep.  646.  m  notis.   Per  Cur,  E.  55  Ceo.          *  Jinte,  57S. 

III.  K.  B.  '  The  judgment  here  spoken  of,  b>'  reier- 

*>  8  Str.  878.  ence  to  a  former  part  of  the  statute,  seems  to 

'  JtL  1077.  be  the  common  law  judgment  for  the  penalty. 
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Construction  of 
statute. 


To  what  cases 
it  extends. 


To  what  not 


€i 


<€ 


i€ 


« 


Ct 


€€ 


sncb  damages  so  to  be  assessed,  together  with  his  or  their  costs  of  soh, 
and  all  reasonable  charges  and  expenses  for  executing  the  said  execa- 
tion,  the  body  lands  or  goods  of  the  defendant  shall  be  thereupon  forth- 
with discharged  from  the  said  execution,  which  shall  likewise  be  en- 
tered upon  record :  But  notwithstanding,  in  each  case,  sudi  judgment 
"  shall  remain,  continue  and  be  as  a  further  security  to  answer  to  the 
plaintiff  or  plaintiffs,  and  his  or  their  executors  or  administrators,  such 
damages  as  shall  or  may  be  sustained,  for  further  breach  of  any  coTe- 
*'  nant  or  covenants  in  the  same  indenture  deed  or  writing  ccmtained." 

This  statute  was  made  in  favour  of  defendants ;  and  it  is  highly  reme- 
dial, being  calculated  to  protect  them  against  the  payment  of  more  money 
than  is  justly  due,  and  to  take  away  the  necessity  of  proceedings  in  equity, 
to  obtain  relief  against  an  unconscientious  demand  of  the  whole  penalty, 
in  cases  where  small  damages  only  have  accrued  ^ :  and  accordingly,  it 
has  received  a  very  liberal  construction.  Where  covenants  and  agreements 
are  contained  in  the  condition  of  a  bond,  they  are  holden  to  be  within  the 
statute,  as  well  as  where  they  are  in  a  different  instrument  ^:  And  thou^ 
it  was  formerly  doubted  ^  yet  it  is  now  settled,  that  the  statnte  is  oon- 
pulsory  on  the  plaintiff,  to  proceed  in  the  method  it  prescribes  ^.  A  bond 
conditioned  for  the  payment  of  an  annuity*,  .or  of  money  by  instalmenti', 
is  holden  to  be  within  the  statute ;  or  a  bond  conditioned  to  perfann  as 
award  ^.  And  where  a  bond,  upon  the  iace  of  it,  appeared  to  be  coodi* 
tioned  for  the  payment  of  a  sum  certain,  but  by  an  indenture  of  the  ssme 
date,  declaring  the  purposes  for  which  the  bond  was  executed,  it  wtt 
agreed  that  it  should  be  lawful  for  the  obligees  to  commence  an  actiaa 
upon  the  bond,  and  to  proceed  to  judgment,  whenever  they  should  think 
fit ;  and  upon  judgment  being  obtained  to  issue  execution^  and  that  the 
judgment  should  be  a  security  for  the  payment  to  the  obligees,  on  de- 
mand, of  all  sums  of  money  which  then  were,  or  might  thereaf^  become 
due  to  them ;  and  judgment  having  been  entered  up  by  virtue  of  this  deed, 
the  obligees  issued  execution,  without  assigning  breaches  or  executing  s 
writ  of  inquiry ;  the  court  held,  that  this  was  a  bond  substantially  condi- 
tioned for  the  performance  of  an  agreement,  within  the  statnte  8  &  9  W.Ill. 
c.  11.  §  8.  and  that  the  obligees  ought  to  have  assigned  breaches  thereon  ^ 
But  the  provisions  of  the  statute  do  not  extend  to  post  obit  bonds',  or 
other  bonds  conditioned  for  the  payment  of  money  \  which  are  provided 
for  by  the  statute  4  Ann.  c.  16.  §  13.;  nor  to  baU^,  or  replewin^  bonds; 


*  6  Dumf.  &  East,  636. 

*  8  Bur.  772.  2  Ken.  492.  S,  C.  8  Bur. 
820.  2  Ken.  680.  6.  C.  2  Blac.  Rep.  84S. 
Doug.  519. 

*"  Com.  Rep.  876. 

^  2  Wig,  377.  Say.  Dam.  67.  S.  C.  Cowp. 
367.  JDaubeny  v.  Hogarth,  E.  27  Geo.  III. 
K.  B.  Per  Cur.  H.  41  Geo.  IIL  K.  B.  18 
Ewt,  8.  (a). 

*  2  Bur.  880.  2  Ken.  680.  &  G  6  Dumf, 
&  East,  688.  686.  8  Dumf.  &  East,  126. 


f  6  East,  650.  2  Smith  R. 668.  &C 

*  6  East,  618.  2  Smith  R.  666.  S.  C 

1"  6  Bam.  &  Ores.  660.  SDowL&Rji 
464.  6.  C. 

'  2  Campb.  286.  n.  S  Ban.  &  Cres.et 
89,  &c.  8DowL&RyL278.281,&c.&C 

k  2  Moore,  2^20. 

1  &%aad  otben,«aiigiieei^  Ac.  ▼.Amfl^ 
£.  41  Geo.  III. K.  B.  8Bof.&Ptdill^ 
C.P. 

"  Mtuk  &  Sd.  196. 


8  &  9  W.  III.  Chap.  11.  §  8.  685 

nor^  as  it  seems^  to  bonds  given  to  the  Lord  Chancellor^  by  the  petition- 
ing creditor  for  a  commission  of  bankrupt^  under  the  statute  6  Geo.  IV. 
c.  16.  §  13  * :  And  where  judgment  is  entered  upon  a  warrant  of  attorney, 
it  is  not  within  the  statute  ^.  It  is  not  necessary  for  the  cro^vn  to  assign 
breaches^  under  the  above  statute ;  and  if  any  one  breach  be  proved,  the 
crown  is  entitled  to  judgment  ^ 

In  cases  where  the  statute  applies,  judgment  is  signed  for  the  penalty.  Judgment  for 
as  at  common  law^;  but  it  can  only  stand  as  a  security  for  the  damages,  P®'**'v« 
sustained :    and,  after  signing  judgment,  the  plaintiff  must  proceed  on  Suggestion,  and 
the  statute,  by  suggesting  breaches  on  the  roll  * ;  of  which  a  copy  should  brSchcs. 
be  given  to  the  defendant  *,  with  notice  of  inquiry  for  the  sittings  or  as- 
sizes <t.     A  writ  of  inquiry  ^  is  then  sued  out,  and  delivered  to  the  sheriff;  Writ  of  inquiry, 
who  summons  the  jury,  and  returns  the  jury  process,  with  a  panel  of  the  Serron!***^* 
names  of  the  jurors:  and  the  writ  being  executed,  is  returned  to  the  court, 
with  the  finding  of  the  jury  *,  and  execution  awarded  for  the  damages  and 
costs :  But  no  second  judgment  is  given  by  the  court,  on  the  return  of  the 
inquiry  ^.     On  the  execution  of  a  writ  of  inquiry  on  this  statute,  after  Evidence^  od 
judgment  on  demurrer,  the  execution  of  an  instrument  which  the  defend-  *°^'y- 
ant  had  stated,  in  setting  out  the  condition  of  the  bond  in  his  plea,  need 
not  be  proved  ^ :  But,  in  debt  on  bond  conditioned  for  the  performance  of 
covenants,  if  the  condition  be  not  set  out  in  the  pleadings,  the  plaintiff, 
on  executing  a  writ  of  inquiry  under  the  statute  8  &  9  W.  III.  c.  11. 
must  prove  that  the  bond  mentioned  in  the  suggestion,  and  produced  to 
the  jury,  is  that  on  which  the  action  was  brought  ™. 

•  7  Durnf.  &  East,  300.  S  East,  22.  *  7d.  §  80,  81,  2,  S,  4. 
«»  2  Taunt  196.   8  Taunt.  74.    6  Taunt           « Id.  §  86,  7. 

264.  and  see  16  East,  164.  ^  S  Bos.  &  Pul.  607. 

•  1  Tounge  &  J.  171.  ^  1  Esp.  Rep.  157.  and  see  1  Bos.&  PuL 
o  2  Bur.  826.    2  Ken.  6S2,  8.  S.  C      368. 

Cowp.  367.  °  2  Campb.  121.    And  for  a  full  account 

•  Append.  Chap.  XXII.  5  76,  6,  7,  8,  9.       of  the  proceedings  under  this  sUtute,  see  1 
f  M'Clel.  668.  Wms.  Saund.  6  Ed.  68.  m  nods. 

s  Append.  Chap.  XXII.  §  86. 
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Preptring  for 
defence,  on  the 
merits. 


Oyer  of  deeds, 
&c.  in  what 
cases  demand- 
able  by  defend- 
ant, and  how 
given. 


By  plaintifil 


Formerly,  de- 
manded in  court 


Of  Oyer,  and  Copy  ^  Deeds,  S^c;  Inspection,  and  Co- 
pies of  Written  Instruments,  Books,  Court  Rolls, 
8^c. ;  and  Particulars  of  Demand,  or  Set  off. 

xllTHERTO  we  have  supposed  the  actdon  to  be  rightly  brought,  and 
considered  what  is  to  be  done,  when  the  defendant  has  no  merits.  We 
have  seen,  that  in  such  case  he  should  compromise  or  compound  the  ac- 
tion, confess  it,  or  let  judgment  go  by  default  But  when  the  defendant 
has  merits,  he  should  prepare  for  his  defence ;  and  for  that  purpose  may, 
if  circumstances  render  it  necessary,  crave  oyer  and  copy  of  deeds,  && 
claim  inspection  and  copies  of  written  instruments,  books,  court  rdls,  && 
or  call  for  'particulars  of  the  plaintiff's  demand ;  or  he  may  move  the  court 
to  change  the  venue,  consolidate  actions  unnecessarily  divided^  or  strike 
out  superfluous  counts ;  or  he  may  bring  money  into  court. 

Oyer  of  deeds,  &c.  is  demandable  by  the  defendant,  or  by  the  plaintiff. 
If  the  plaintiff,  in  his  declaration,  necessarily  make  a  prqfert  in  curia 
of  any  deed,  writing,  letters  of  administration,  or  the  like,  the  defendant 
may  pray  oyer  of  the  deed,  &c.  •;  and  must  have  a  copy  thereof  delivered 
to  him,  if  demanded,  paying  for  the  same  after  the  rate  of  four-pence 
per  sheet  ^ :  And  a  defendant,  who  prays  oyer  of  a  deed,  is  entitled  to  a 
copy  of  the  attestation,  and  names  of  the  witnesses,  as  well  as  of  every  other 
part  of  the  deed  ^.  So  likewise,  if  the  defendant  in  his  plea  make  a  ne- 
cessary prqfert  in  curia  of  any  deed,  &c.  the  plaintiff  may  pray  oyer  * ;  and 
shall  have  a  copy,  at  the  like  rate  ^ :  And  the  party,  of  whom  oyer  is  de- 
manded, is  bound  to  carry  the  deed,  &c.  to  the  adverse  party  ^.  In  an  ac- 
tion on  a  bond,  in  which  articles  are  referred  to,  oyer  of  the  bond  may  be 
demanded,  but  not  of  the  articles  S;  though  time  to  plead  may  be  obtained, 
till  the  plaintiff  give  a  copy  of  them,  on  an  affidavit  that  defendant  has  no 
copy». 

Formerly,  all  demands  of  oyer  were  made  in  court,  where  the  deed  is 
by  intendment  of  law,  when  it  is  pleaded  with  a  prqfert  in  curia  ^: 
And  therefore,  when  oyer  is  craved,  it  is  supposed  to  be  of  the  court,  and 


'  Append.  Chap.  XXIIL  §  1. 

*  2  Salk.  497.  R.  T.  6  &  6  Geo.  II.  (6). 
K.B. 

*  WiUes,  288.  Bamet ,  268.  S.  C 

*  Append.  Chap.  XXIU.  §  2. 

*  R.T.  5  &  6  6eo.IL  (6.)  K.B.  6Mod. 


122. 

1 2  Dumf.  &  Eaat,  40. 
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see  1  Wms.  Sauod.  5  Ed.  9. 

^  12  Mod.  598.  8Sdk.  119. 
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not  of  the  party ;  and  the  words  et  legilur  in  hose  verba,  &c.  are  the  act 

of  the  court  *.     In  practice  however^  oyer  is  now  usually  demanded^  and 

granted  by  the  attomies  ^ :   And  where  the  defendant  is  entitled  to  have   Cannot  be  cBs- 

oyer  of  a  deed,  it  cannot  be  dispensed  with  by  the  court ;  nor  can  he  be  ^*°      ^   * 

compelled  to  plead  without  it  S  even  though  the  deed  be  lost.     Oyer  can-  When  not  (pranu 

not  be  granted  of  a  deed  operating  under  the  statute  of  uses  ' :  And  where 

a  tenant  in  a  writ  of  entry  pleaded  such  deed,  without  a  prqfert,  and  oyer 

was  required  to  be  granted  by  a  judge's  order  on  a  given  day ;  the  court 

directed  such  order  to  be  rescinded;  and  the  demandant  having  signed 

judgment  for  want  of  oyer,  it  was  also  set  aside,  the  order  being  merely 

in  the  nature  of  an  interlocutory  proceeding  *.     When  the  deed  is  in  the   When  deed  is 

hands  of  a  third  person,  the  court  will  oblige  him  to  give  oyer,  and  pro-  pe„on, 

duce  it  •. 

W^en  a  deed  is  shewn  in  court,  it  remains  there,  in  contemplation  of  When  necesnry 
kw,  all  the  term  in  which  it  is  shewn ;  for  all  the  term  is  considered  in  ^^^^^  ,iu„^ 
law  but  as  one  day :  and  at  the  end  of  the  term,  if  the  deed  be  not  denied,  tenn. 
the  law  doth  adjudge  it  to  be  in  custody  of  the  party  to  whom  it  be- 
longs ;  but  if  it  be  denied,  then  it  shall  remain  in  court  till  the  plea  is  de- 
termined ;  and  if  it  eventually  turn  out  not  to  be  a  good  deed,  it  shall  be 
destroyed  '.     But  letters  testamentary,  or  of  administration,  are  not  sup- 
posed to  remain  in  court  aU  the  term ;  for  the  party  may  have  occasion  to 
produce  them  elsewhere  s.     Hence  it  is,  that  oyer  of  a  deed  cannot  in 
strictness  be  demanded,  but  during  the  same  term  it  is  pleaded  ^ :   And 
as  a  general  imparlance  is  always  to  a  subsequent  term,  it  follows  that 
oyer  of  u  deed  cannot  be  demanded  after  such  imparlance  *.     A  different 
doctrine  is  indeed  laid  down  in  one  case  ^,  which  must  be  understood  of  a 
special  imparlance,  to  another  day  in  the  same  term. 

Though  oyer  is  not  in  strictness  demandable  of  a  record  \  yet  if  a  judg-  Of  records, 
ment  or  other  matter  of  record  in  the  same  court  be  pleaded,  the  party 
pleading  it  must  give  a  note  in  writing  of  the  term  and  number  roll, 
whereon  such  judgment  or  matter  of  record  is  entered  and  filed ;  or  in  de^ 
fault  thereof,  the  plea  is  not  to  be  received  ^ :  And  probably  on  this  ac- 
count, the  party  was  not  anciently  permitted  to  plead  nul  iiel  record  of  a 
judgment  or  matter  of  record  in  the  same  court  °.  But  where  a  judgment 
or  matter  of  record  is  pleaded  in  a  different  court,  tlie  party,  not  being 

*  12  Mod.  598.  S  Salk.  119.  1  Sid.  SOS.  *"  5  Co.  74.  b.  2  Lutw.  1644.  1  Durnf.  & 
but  see  2  Lutw.  1644.  corUra.                            East,  149.  Steph.  PL  88. 

>>  6  Mod.  28.  *  1  Keb.  32.  2  Lev.  142.  Freem.  400.  S 

«  2  LiL  P.  R.  tit  Oyer,  266.  2  Kd).  275.  Keb.  480.  491.  S.  C.  6  Mod.  28.  but  see  2 

6'Mod.  28.  2  Str.  1186.    1  Wils.  16.  S.  C  Ld.  Raym.  970.  Ante,  462,  3. 

Tottt/  y.NesbiUy  T.  24  Geo.  III.  K.  B.  and  *  12  Mod.  99.  and  see  2  Show.  310. 

MattUon  ▼.  Atkhuorij  E.  27  Geo. III.  KB.  »  1  Ld.  Raym.  252.  847.   (4  Ed.  note  a.) 

cited  in  8  Durnf.  &  East,  153.  (n).  R.  M.  Doug.  476,  7.    1  Durnf.  &  East,  149,  50. 

1654.  5  16.  C.  P.  Pr.  Reg.  277.  but  see  1  Ld.  Raym.  84, 

*  9  Moore,  593.  "  Keilw.  96.  Carth.  454.    1  Ld.  Raym. 

*  2  Str.  1198.  Ante,  487.  847.  Carth.  617.    1  Ld.  Raym.  550.  2  Str. 
f  Co.  Lit.  231.  b.   6  Co.  74.  b.   2  Lutw.      823.  R.T.  6  &  6  Geo.  XL  (6).  K.B. 

1644.  •6Hcn.VIL24.|icrJWaii,3Keb.76. 

■  2  Salk.  497.  12  Mod.  598*  S.C. 
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The  defendant  having  demanded  oyer  of  a  deed>  ought  to  insert  it  at  t)ie  Inserting  deed 
head  of  his  plea ;  and  if  he  do  not,  the  plaintiff,  in  the  Common  Pleas,  * V'?*  ^^  '*" 
may  insert  it  there  for  him,  in  making  up  the  issue  ^ :  but  it  is  otherwise 
in  the  King's  Bench,  where  the  defendant  may  either  set  forth  the  oyer 
in  his  plea  or  not,  at  his  election  ^.     If  a  plaintiff  state  the  legal  effect  of 
a  deed,  the  defendant  has  a  right  to  see  it  on  oyer ;  and  if  the  meaning 
vary  from  that  attributed  to  it  in  the  declaration,  he  should,  in  order  to 
take  advantage  of  the  variance,  plead  rum  est  factum,  without  setting  out 
the  deed :  If  it  do  not  support  the  breach,  he  should  set  it  out  and  de- 
mur ^ :  and  if  he  set  it  out,  the  court  must  adjudge  upon  it,  as  parcel  of 
the  record ;  though  it  was  not  strictly  demandable  at  the  time  of  granting 
it  ^.     If  the  defendant,  however,  set  out  the  deed  on  oyer,  and  plead  turn 
€9t  factum,  the  only  question  at  the  trial  of  that  issue  is,  whether  the  deed, 
whereof  the  tenor  is  set  out,  was  executed  by  the  defendant  or  not  *.   But 
the  defendant,  in  the  King's  Bench,  is  not  bound  to  set  forth  the  oyer  in 
his  plea' ;  and  if  he  do  not,  the  plaintiff,  if  he  would  avail  himself  of  the 
deed,  must  pray  it  to  be  enrolled  at  the  head  of  his  replication  s.     If  the  Consequences  of 
defendant,  after  craving  oyer  of  a  deed,  do  not  set  forth  the  whole  of  it,  J^hola  or'^tinK 
the  plaintiff,  we  have  seen  **,  may  sign  judgment  as  for  want  of  a  plea ;  J^  o"*  tmtruly, 
but  he  cannot  demur  for  that  cause  ' :  or  if  the  defendant,  in  his  plea, 
set  out  the  deed  untruly,  the  plaintiff  by  his  replication  may  pray  that 
it  be  enrolled,  and  so  procure  it  to  be  truly  set  forth  ^ :  And  if  there  be 
any  variance,  however  trifling,  between  the  deed  and  the  oyer,  it  is  fatal 
at  the  trial,  on  the  plea  of  non  est  factum  \ 


In  the  King's  Bench,  when  the  plaintiff  is  entitled  to  the  inspection  of  Inspection  of 
a  lease,  &c.  in  the  possession  of  the  defendant,  but  of  which  oyer  cannot  declaring  there- 
be  demanded,  the  court  will  grant  a  rule  for  the  latter  to  produce  it,  and  on.  in  K.  B. 
give  a  copy  thereof  to  the  plaintiff,'  in  order  that  he  may  declare  thereon  ™. 
And  where  the  plaintiff,  in  an  action  on  a  deed,  has  had  the  same  taken . 
^m  him  under  a  warrant  against  him  for  felony,  the  court,  on  an  affidavit 
of  demand  upon  and  refusal  by  the  magistrate  and  constable,  wiU  direct 
them  to  give  the  plaintiff  a  copy  to  declare  on,  and  to  produce  the  deed 
on  the  trial,  the  plaintiff  undertaking  to  pay  the  expenses  °.     But  the 
court  wlU  confine  their  order  for  inspection  of  a  deed,  to  the  particular 
parts  of  it  which  are  necessary  to  support  the  action  °.     And  they  will 

cular  respecting  it  as  relate  to  pleading,  1  '2  Str.  1241. 1  Will.  97.  but  see  Barnes, 

Chit  lY.  4  Ed.  369,  &c.  Steph.  PL  86,  &c.  327.  C.  P.  contra, 

•  Barnes,  327.  «  2  Str.  1241.  1  Wils.  97. 

^  2  Str.  1241.  I  Wils.  97.  and  see  Steph.  ^  Ante,  565. 

PL  88,  9.  12  Sallc.  602. 

*"  4  Bam.  &  Cres.  749,  50.  7  Dowi  &  ^  Com.  Dig.  Ut.  Pleader,  P.  1. 

Ryl.  257.  fLC.  per  Batfley,  J.  i  1  Marsh.  214. 

^  3  Salk.   119.  Carth.  513.  6  Mod.  27.  "  Ante,  487. 

Doug.  476.  °  2  Chit  Rep.  229. 

«  4  BanL  &  Ores.  741.  and  see  11  East,  "*  Id.  231. 
633.  5  Taunt  707. 
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dence,  they  would  not  grant  it  ^ :  and  accordingly^  where  an  action  was 
brought  upon  a  special  agreement  contained  in  a  note^  and  a  rule  made  to 
shew  cause  why  the  plaintiff  should  not  give  the  defendant  a  copy ;  upon 
cause  shewn,  the  rule  was  discharged,  because  the  contract  upon  which 
the  action  was  founded  was  a  parol  contract,  of  which  the  note  was  only 
evidence,  and  therefore  the  defendant  ought  not  to  have  a  copy  \     In  ac-   In  actions  upon 
tions  upon  policies  of  assurance,  the  plaintiff,  his  attorney  or  agent,  by  the  J^^^°  "' 
statute  19  Geo.  II.  c  37*  §  6.  "  shall,  within  Jifleen  days  after  being  re- 
quired so  to  do  in  writing  by  the  defendant,  his  attorney  or  agent,  declare 
in  writing  what  sums  he  hath  assured,  or  cause  to  be  assured,  in  the  whole, 
and  what  sums  he  hath  borrowed  at  respondentia  or  bottomree  for  the  voy- 
age, or  any  part  of  it :"  And,  in  actions  of  this  nature,  a  judge  at  cham- 
bers will  make  an  order  for  the  assured  to  produce  to  the  underwriters, 
upon  affidavit,  all  papers  in  possession  of  the  former,  relative  to  the  mat- 
ters in  issue  ^.     But  under  a  judge's  order  to  produce  papers,  and  give  co- 
pies of  letters,  &c.  it  is  sufficient  to  give  extracts  of  those  parts  of  them 
which  are  relevant  to  the  subject^.     By  the  statute  53  G^.  III.  c.  141.  Byg^torof 
§  5.  "  the  grantor  of  an  annuity  is  entitled  to  a  copy  of  every  deed,  &c 
whereby  it  was  granted ;  and  if  not  delivered  within  twenty  one  days  af- 
ter notice,  a  summons  may  be  taken  out  from  a  judge  of  the  King's  Bench 
or  Common  Pleas,  and  an  order  obtained  thereon,  for  the  production  of 
such  deed,  &c.  and  for  suffering  the  complainant  to  take  copies  thereof, 
and  examine  the  same."     In  other  cases,  the  general  rule  is,  that  a  plain-  In  other  cases, 
tiff  shall  not  be  obliged  to  furnish  evidence  against  himself  ^     And  the 
oourt  of  King's  Bench  would  not  compel  the  plaintiff  to  deliver  to  the 
defendant  a  copy  of  an  agreement,  in  order  to  enable  the  latter  to  plead 
ill  abatement,  that  the  agreement  was  signed  jointly  by  himself  and  others  '. 
But  where  the  action  is  founded  on  a  written  instrument,  as  a  bill  of  ex- 
change or  promissory  note  s,  special  agreement,  or  undertaking  in  writing 
to  pay  the  debt  of  a  third  person  ^,  &c  if  a  special  ground  be  laid,  as  that 
the  demand  is  of  long  standing,  and  the  defendant  has  no  copy  of  the  in- 
strument, or  that  there  is  reason  to  suspect  its  being  forged,  &c.  the  court 
on  motion,  or  a  judge  on  summons,  will  make  an  order  for  the  delivery  of 
a  copy  of  it  to  the  defendant  or  his  attorney,  and  that  all  proceedings  in 
the  action  be  in  the  mean-time  stayed.      In  a  late  case,  however,  the 
court  of  Common  Pleas  would  not  compel  the  defendant  to  produce  bills 
of  exchange  on  which  the  action  was  brought,  and  permit  the  plaintiff  to 
take  copies  of  them,  upon  an  affidavit,  which  was  contradicted  by  the  de- 
£endantj  that  the  bills  had  come  into  his  hands  by  fraud,  and  had  not 
been  satisfied  ^  And,  in  an  action  on  a  bill  of  exchange,  that  court  would 
not  compel  the  plaintiff  to  deposit  the  bill  in  the  hands  of  the  prothonotary, 

*  2  Keb.  430. 1  Sid.  386.  '  2  DowL  &  Ryi  419. 

0  1  Salk.  215.  '  7  Moore^  559.  1  Bing.  161.  S.  C. 

*"  1  Campb.  562.  ^  Barry  v.  Alexander,  M.  25  Geo.  III. 

*>  1  Taunt  167.  K.  B. 

'  1  Chit  Rep.  476.  9  Moore,  778.  PaU,  '  1  Bing.  161.  7  Moore»  559.  S.  C. 
692. 
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assignees  under  the  second  commission^  on  an  application  by  the  defendant ; 

as  such  application  should  have  been  made  to  the  Lord  Chancellor  in  the 

first  instance  *.     So^  in  an  action  for  goods  sold  and  delivered^  the  court 

of  King's  Bench  would  not  compel  a  defendant  to  allow  an  inspection  of 

the  goods>  to  enable  the  plaintiff  to  give  evidence  of  their  identity,  &c.^ 

But  it  is  a  general  rule,  that  a  party  has  a  right  to  inspect  and  take  co-   Of  a  public  na- 

pies  of  such  books,  &c.  as  are  of  a  public  nature,  wherein  he  has  an  in-   ^"'^' 

terest ;  so  as  they  be  material  to  the  suit,  and  the  party  in  possession  be 

not  obliged  to  furnish  evidence  against  himself,  in  a  criminal  prosecution  *^ : 

and  if  they  are  not  evidence  of  themselves,  the  courts  will  order  them  to 

be  produced  at  the  trial  ^ ;  otherwise  a  copy  is  sufficient.     And  they  will 

never  make  a  rule  to  produce  the  original,  unless  it  be  necessary  to  inspect 

it,  on  account  of  an  erasure,  or  new  entry  ^ 

The  books  of  the  Quarter  Sessions  have  been  considered  as  public  books.  Books  of  ses- 
which  every  one  has  a  right  to  inspect  ^.     And  every  man  has  a  right  to  "°°*' 
inspect  the  proceedings  to  which  he  is  himself  a  party  ^ ;  for  he  has  an  in- 
terest in  such  proceedings.     So,  in  an  action  for  a  malicious  prosecution.  Examinations, 
where  it  was  necessary,  in  order  to  support  the  action,  that  the  plaintiff      ^^  ^^  *^*** 
should  be  put  in  possession  of  the  contents  of  examinations  before  justices, 
and  of  the  warrant  on  which  he  was  apprehended,  the  court  granted  a  rule 
that  they  might  be  inspected,  and  copies  taken,  and  the  originals  produced 
<Hi  the  trial  K   But,  upon  an  indictment  for  felony,  it  is  not  usual  to  grant  Record  of  ac- 
a  copy  of  the  record  of  acquittal,  where  there  is  any  the  least  probable  ^^ 
caaae  for  the  prosecution  K    And  a  mandamus  will  not  lie,  to  compel  a  Depositions,  on 
magistrate  to  produce  depositions  taken  before  him  on  a  charge  of  felony,  ^   ^^^     **"^* 
for  the  purpose  of  founding  an  indictment  for  perjury  against  the  depo- 
nents:   the  magistrate   must  be  subpanaed  to  produce  the  depositions, 
which  may  be  read  in  evidence  before  the  grand  jury  ^. 

Parish  books,  and  the  books  of  the  Custom  house.  Post  office.  Bank,   Parish  books. 
South  Sea  house.  East  India  company,  &c.  are  to  some  purposes  consi-  _i,u^  offices, 
dered  as  public  books ;  and  persons  who  have  an  interest  therein,  have  a  ^^' 
right  to  inspect  them  ^ :  And  a  rule  for  an  inhabitant  of  a  parish  to  in- 


■  7  Moore,  400. 
^6Dowl.  &RyLS88. 

'  1  Bkc.  Rep.  44.  and  see  Peak.  £  vid.  5  Ed. 
89,  &c  1  PhiL  Evid.  4  Ed.  422,  &c.  as  to 
the  inspection  of  public  writings  in  general. 

*  1  Str.  126.  12  Vin.  Abr.  104.  ;j/.  68.  S. 
C  Barnes,  468.  2  Dumf.  &  East,  234. 

•  1  Str.  S07.  Say.  Rep.  76. 

'  1  Wils.  297.  Hex  V.  Berkiiig,  cited  in  1 
Wils.  240.  1  Blac.  Rep.  39.  S.  C.  1  Chit. 
Rep.  477.  (a),  but  see  uL  479.  where  the 
general  right  of  every  man  to  inspect  tlie 
books  of  the  Quarter  Sessions  was  doubted  by 
AbboU,C\i.J, 

■  1  Str.  126.  12  Vin.  Abr.  104.  pL  68. 
&  C.  Cas.  ienqu  Hardw.  128.  2  Str.  1242. 
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Barnes,  236.  1  Chit  Rep.  476.  (o).  but  see 

1  Ld.  Raym.  252.  Carth.  421.  S.  C.  Gilb. 
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court  roUs^  which  have  been  denied  *.  A  freehold  tenant  of  a  manor 
has  no  right  to  inspect  the  court  rolis^  unless  there  l)e  some  cause  depend- 
ing^ in  which  his  right  may  be  involved^.  But  a  mandamus  was  granted 
to  the  steward  of  a  manor^  to  allow  inspection  of  the  court  rolls  to  two 
freehold  tenants^  litigating  a  right  of  common  in  the  manor^  although  the 
cause  was  not  at  issue  ^. 

So,  the  books  of  a  Corporation  are  in  nature  of  public  books  ^ ;  and  Corporation 
everj  member  of  the  corporation,  having  an  interest  therein,  has  a  right  to  ^  ** 
inspect  and  take  copies  of  them,  for  aoj  matter  that  concerns  himself, 
though  it  be  in  a  dispute  with  others  ^.  And,  in  an  action  for  the  breach 
of  a  bye  law,  restraining  persons  from  exercising  trades  within  the  limits 
of  a  corporate  dty,  unless  they  become  freemen,  the  court  will  compel  the 
corporation  to  allow  the  defendant  to  inspect  the  bye  law  in  the  corpora* 
tion  books  ^.  But,  pending  an  action  by  a  corporation  for  tolls,  the  courts 
will  not  grant  leave  to  inspect  the  corporation  books  or  muniments,  on 
the  application  of  the  defendant,  a  stranger  to  the  corporation  < :  And  the 
inspection,  when  granted,  is  confined  to  the  subject  matter  in  dispute  \ 
These  rules  of  inspection,  in  cases  of  copyholds,  corporations,  &c.  are  never 
granted,  but  only  where  civU  rights  are  depending ' ;  for  it  is  a  constant 
and  invariable  rule,  that  in  criminal  cases,  the  party  ^11  never  be  obliged 
to  furnish  evidence  against  himself^.  Informations  however,  in  nature  On  informations, 
of  quo  warranto,  are  now  considered  in  the  light  of  civil  proceedings ;  and  *"  ""^^^e  ^ 
therefore,  when  they  are  exhibited  at  the  relation  of  a  member  of  a  corpo- 
ration, the  court  will  grant  a  rule  for  the  inspection  of  such  of  the  corpo- 
ration books  as  relate  to  the  subject  matter  in  dispute ' :  But  in  an  action 
against  a  corporation,  upon  a  right  of  toll,  the  court  refused  a  rule  to  in- 
spect the  public  books,  records,  and  writings  of  the  corporation;  be- 
cause no  issue  was  joined,  so  that  it  could  not  appear  whether  such  inspec- 
tion would  be  necessary  ™. 

The  motion  for  a  rule  to  inspect  and  take  copies  of  books,  &c.  when  an  Motion  and  rule 
action  is  depending,  is  founded  on  an  affidavit,  stating  the  circumstanced  [^  *"*  ^^j^°  **^*^° 

»  Bameis  2S6.  and  see  S  WUs.  899.    2  S.  C.  1  Chit  Rep.  476.  (a).  acconL  I  Dumf, 

Blac.  Rep.  1061.  &  East,  689.    3  Dumf.  &  East,  803.    1  H. 

»»  7  Dumf.  &  East.  746.  and  see  1  Wils.  Blac.  211.  contra. 

104.  where  a  freeholder  was  refused  a  rule  to  *»  1  Barnard.  465.   2  Str.  1005. 1228.    1 

inspect  the  rolls  of  the  manor,  in  a  case  be-  Wils.  289.  1  Blac.  Rep.  40.  S.  C.  3  Dumf. 

tween  himself  and  the  brd,  touching  a  cop^'  &  East,  803.  and  see  2  Chit.  Rep.  281. 290. 

hold :  but  see  Barnes,  287.    2  Blac.  Rep.  but  see  3  Dumf.  &  East,  579. 

1080.  temb,  contra  ;  and  see  2  Vez.620.  IS  *  1  Wils.  240. 

East,  10.  Phil  Evid.  4  Ed.  429,  80.  ^  I  LA.  Raym.  705.    2  Ld.  Raym.  927. 

*"  5  DowL  &  Ryl.  484.  2  Str.  1210.  1  Wils.  289.   1  Bkc  Rep.  37. 

^  2  Str.  954,  5.  S.  C.  Id.  851.  S.  P.  4  Bur.  2489.  1  Dumf. 

*  Id.  1223.     Barnes,  285.     Com.  Rep.  &  East,  689.  8  Dumf.  &  East,  142. 

555.  S.  C.  12  Chit.  Rep.  866.  (o).  and  see  3  Dumf. 

'  8  Bam.  &  Cres.  162.  &  East,  142.  579.  4  TaunL  162. 

■  8  Dumf.  &  East,  590.  and  see  5  Mod.  *"  2  Blac.  Rep.877.  8  WUs.  898.  S.C.  1 

395.    1  Ld.  Raym.  337.  S.  C.  2  Str.  1208.  Ld.  Raym.  258.  Carth.  421.  S.  C 
Barnes,  288.  3  Wils.  398.  2  Blac.  Rep.  877. 

qq2 
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daradon^  and  before  plea ;  and  unless  good  cause  be  shewn  to  the  con- 
trary^ the  judge  will  make  an  order  %  agreeably  to  the  summons ;  which   Order  on,  and 
operates,  when  drawn  up  and  served,  as  a  stay  of  proceedings,  till  the   of  prwJealb*^ 
particulars  are  delivered  \     But  a  judge's  order  for  the  delivery  of  a  bill 
of  particulars,  does  not  stay  proceedings,  unless  it  be  drawn  up,  and  served 
upon  the  plaintiff's  attorney  ^.     And  it  is  a  rule  in  the  King's  Bench  ^,   On  what  terms, 
that  "  no  order  be  made  in  any  action  depending  in  this  court,  to  compel         * 
a  delivery  of  particulars  of  the  plaintiff's  demand,  unless  the  defendant 
or  defendants,  in  the  event  of  pleading,  do  by  such  order  undertake  to 
plead  issuably,  or  unless  the  plaintiff's  attorney  or  agent  shall,  by  special 
indorsement  on  the  summons,  consent  to  waive  the  same."   It  is  also  usual 
in  that  court,  on  granting  an  order  for  particulars,  which  is  considered  as 
a  matter  of  favour,  to  require  from  the  defendant  some  admission;  as  of  the 
signature  of  a  note,  &c. 

In  assumpsit  for  non-performance  of  a  contract  for  the  sale  of  a  house.   In  assumpsit, 
with  counts  to  recover  back  the  deposit,  the  plaintiff  having  in  his  first  j^JoS^Utler 
count  allied  that  the  defendant,  who  was  to  make  a  good  title,   had 
delivered  an  abstract  which  was  insufficient,  defective  and  objectionable, 
the  court  of  Common  Pleas  obliged  the  plaintiff  to  give  a  particular  of 
all  objections  to  the  abstract,  arising  upon  matters  of  fact ;  but  said  he 
was  not  bound  to  state  in  his  particulars,  any  objections  in  point  of  law  ^ 
So,  if  an  action  be  brought  on  a  bond  conditioned  for  the  performance  In  debt  on 
of  covenants^  or  to  indemnify,  &c.  the  defendant  may  call  for  a  particular      °^     * 
of  the  breaches  for  which  the  action  is  brought :  And  where  a  general 
form  of  declaring  is  given  by  act  of  parliament,   as  upon  the  statute 
9  Ann.  c.  14.  or  upon  tlie  25  G^.  II.  c.  36.  it  seems  reasonable  that  the 
plaintiff,  if  required,  should  give  an  account  of  the  particulars  of  his  de- 
mand, in  order  to  enable  the  defendant  to  prepare  for  his  defence.     But  When  not 
whenever  the  particulars  of  the  demand  are  disclosed  in  the  declaration^  '^^ 
as  in  special  assumpsits,  covenant,  or  debt  on  articles  of  agreement,  &c. 
or  in  actions  on  matters  of  record^  an  order  for  such  particulars  does  not 
seem  to  be  requisite. 

In  actions  for  wrongs,  the  injury  complained  of  is  in  general  stated  In  actions  for 
in  the  declaration ;  and  therefore,  in  such  actions,  it  is  not  usual  to  make  ^'^"^^ 
an  order  for  the  particulars :  but  circumstances  may  occur  which  render 
it  necessary.     And  in  an  action  against  the  marshal  for  an  escape,  he 
is  entitled  to  a  particular  of  the  cause  of  action,  for  which  the  plaintiff 
sues  ^.     Under  a  judge's  order  for  particulars,  the  plaintiff,  or  his  attorney  How  given. 
or  agent,  should  deliver  a  particular  account  in  writing  of  the  items  of  the 
demand,  and  when  and  in  what  manner  it  arose :  And  where  there  has 
been  an  account  current,  and  payments  have  been  made  for  which  the 
party  means  to  give  credit,  the  particular  ought  to  contain  as  well  those 

•  Append.  Chap.  XXIII.  §  4.    And  for  •»  R.  H.  69  Geo.  III.  K.  B. 

the  forms  of  bills  of  particulars  in  different  *  S  Bos.  &  Pul.  246.  and  see  1  CampU 

cases,  see  i(^  §  6,  &c.  803. 

»»  Ante,  469.  i  7  DowL  &  Ilyl  774. 

<"  1  ChiL  Rep.  647. 
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matters  for  which  he  means  to  give  credit,  as  those  for  which  the  action 
is  hrought  *.  But  it  is  sufficient  to  refer  in  a  hill  of  particolars,  to  tn 
account  already  delivered,  without  restating  it  ^ :  and  in  general,  if  the 
plaintiff's  particular  convey  the  requisite  information  to  the  defendant, 
however  inaccurately  it  he  drawn  up,  it  is  sufficient  ^.  And  if  a  bill  of 
particulars  state  the  transaction  upon  which  the  plaintiff's  claim  arises,  it 
need  not  specify  the  technical  description  of  the  right  whidi  resnhs  to  the 
plaintiff  out  of  that  transaction  ^.  After  the  ddivery  of  a  bill  of  pntieir- 
lars,  the  defendant,  in  the  King's  Bench,  has  the  same  time  to  plead,  a 
he  had  when  the  summons  for  it  was  returnable  ^  And  in  t^  Commoo 
Pleas,  we  have  seen  f,  the  plaintiff  cannot  sign  judgment  for  want  of  % 
plea^  till  the  expiration  of  twenty  four  hours  after  the  ddivery  of  alnll  of 
particulars,  though  the  time  for  pleading  be  expired,  and  a  demand  of 
plea  given,  more  than  twenty  four  hours  before  that  time.  In  the  Ex- 
chequer, the  defendant  cannot  obtain  an  order  for  the  particolan  of  the 
plaintiff's  demand,  without  an  affidavit  f^,  that  he  is  nnaoqoainted  vnA 
them:  but  he  is  entitled  to  receive  such  particulars  from  the  plaintif, 
although  he  may  have  had  a  statement  of  them  befoi«  the  acdoo  wk 
brought  ^.  *  And  where  a  plaintiff  refused  to  deliver  a  particular  of  lui 
demand,  in  obedience  to  a  judge's  order,  the  court  of  Kling^s  Bendi  n- 
fused  to  allow  the  defendant  to  sign  a  judgment  of  non  pros  K 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  the  j^aintiff's 
demand,  so  when  the  defendant  pleads  or  gives  a  notice  €i  set  of,  ki 
goods  sold,  &c  the  plaintiff  may  take  out  a  summons  for  the  particokn; 
upon  which  the  judge  will  make  an  order,  which  should  be  regdnij 
drawn  up  and  served  ^,  for  the  defendant  to  deHver  them  in  a  oertiio 
time,  or  in  default  thereof,  that  he  be  precluded  firom  giving  evidence  it 
the  trial,  in  support  of  his  set  off  \  But  the  plaintiff  cannot  make  taj 
objection  to  such  particulars,  at  the  trial  of  the  cause,  which,  if  mude 
earlier,  the  defendant  or  the  court  might  have  rectified  ™. 

If  the  particulars  delivered  under  a  judge's  order  be  not  sufficiently  ex- 
plicit, the  party  to  whom  they  are  delivered  may  take  out  a  summooi, 
and  obtain  an  order,  for  Jurther  particulars :  and  if,  on  the  other  hmd. 


*  1  Esp.  Rep.  280.  2  Campb.  410.  In 
the  latter  case,  an  attorney  bavii^  defivered 
a  particular,  containing  only  the  dd)tor  side 
of  the  account,  was  made  to  take  a  verdict  for 
the  balance  due  to  him,  without  costs.  Sed 
qtutrct  as  to  the  necessity  of  including  pay- 
ments by  the  defendant,  in  the  particulars  of 
the  plaintiff's  demand ;  the  practice  not  being 
conformable  to  the  cases  ? 

^  Peake*s  Cas.  JN^  iVt.  8  Ed.  229. 

*  1  Campb.  69.  innotit. 

*  ivTaunt.  189.  and  see  Peake's  Cat.  NL 
Fri.  3  Ed.  229.  (a.) 

^  iS  East,  508.  and  see  5  Bam.  &  Cres. 
7«9.  but  see  4  Barn.  &  Cres.  970.  7  Dowl. 


&Ryl.456.  S.a  5  Btrn.  &  Cres.  770.  (&} 

'  jifOe,  469. 

<  Append.  Chap.  XXIIL  §  & 

»  Wightw.  78. 

>  7  DowL  &  Ryl.  185. 

k  R.  H.  59  Geo.  UL  K.  B.  Ante,  471. 

'  For  the  form  of  particuhn  of  set  olC  i*^ 
Append.  Chap.  XXIIL  §  10.  And  for  tke 
effect  of  such  partieulan,  see  8  Priee^  tl& 
See  also  stat.  5  Geo.  IV.  c  106.  $  ^  ^ 
granting  rules  in  Tacatioii,  in  die  eovts  d 
Great  Sessions  in  Wtdes^  fisr  apvticvhrflf 
the  plaintiff's  danand,  aiMi  deieadut'i  «< 
0^  &c  Aniet  466,  7.  («.} 

**  Holt  JVi.  IVi.  MS. 
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tliey  are  idcwfect^  or  not  sufficiently  comprehensiye^  the  party  deUvering 
may  have  a  summons  and  order  to  amend  them.  But  it  is  a  rule  in  the 
King's  Bench  *,  that  ''  no  summons  for  further  particulars  of  the  plain- 
tiff's demand^  defendant's  set  oif^  or  other  particular,  be  granted  in  any 
action  depending  in  this  courts  unless  the  last  previous  order  for  particu- 
lars  be  first  drawn  up,  and  such  order  produced  at  the  time  of  applying 
for  any  such  summons."  And,  in  the  Common  Pleas,  where  the  declara- 
tion was  delivered  at  the  same  time  as  a  bill  of  particulars  which  was  in« 
sufficient,  and  another  order  was  afterwards  obtained  for  better  particu- 
lars, the  court  held,  that  as  the  defendant's  attorney  had  not  returned  the 
declaration,  with  the  insufficient  particulars,  he  had  waived  the  irregu- 
larity \  An  amendment  was  allowed,  in  the  latter  court,  after  the  plain-  After  nonsuit 
tiff  had  been  nonsuited  for  a  defect  in  the  bill  of  particulars,  and  a  new  q^^^  ^"*  ^^ 
trial  granted  on  payment  of  costs  ^  And  the  plaintiff,  in  the  Exchequer,  Cogts  on,  in 
is  not  entitled  to  be  paid  the  costs  of  the  first  trial,  previous  to  and  as  the  ^c*>«l««r« 
terms  of  the  amendment ;  but  the  court  will  order  them  to  abide  the  event 
of  the  cause  ^.  But  where  a  particular  was  delivered  under  a  judge's 
order,  and  the  plaintiff  delivered  a  second  particular,  without  an  order, 
eontaining  merely  an  echo  of  the  counts  in  the  declaration,  that  court 
would  not  allow  him  to  give  evidence  of  any  claim  contained  in  the  second 
particular,  which  was  not  included  in  the  first  ^ 

At  the  trial,  the  particulars  of  the  plaintiff's  demand,  or  of  the  defend-  Eflect  of  parti- 
ant's  set  off,  if  delivered,  are  considered  as  incorporated  with  the  decla-  ^^"^^ 
ration,  plea,  or  notice ;  and  on  production  of  the  order,  and  proof  of  their 
delivery,  the  parties  are  not  allowed  to  give  any  evidence  out  of  them  ^ 
Therefore,  where  the  particular  of  the  plaintiff's  demand  was  a  promissory 
note  only,  and  on  being  produced  it  appeared  to  be  improperly  stamped,  so 
that  it  could  not  be  given  in  evidence,  the  plaintiff,  though  he  might  other- 
wise have  gone  into  the  consideration  of  the  note,  was  held  to  be  precluded 
therefrom  by  his  particular  s.  But  an  erroneous  date  to  a  bill  of  particulars, 
which  is  not  calculated  to  mislead  the  defendant,  will  not  preclude  the 
plaintiff  from  recovering  his  demand  \  So,  where  the  plaintiff  declared  in 
debt  for  rent,  without  shewing  in  what  parish  the  lands  were  situate,  and 
delivered  a  particular  of  his  demand,  describing  them  in  a  wrong  parish, 
the  court  held  that  the  plaintiff  might  recover ;  it  not  appearing  that  any 
misrepresentation  was  intended,  or  that  the  defendant  held  more  than  one 
parcel  of  land  of  the  plaintiff,  so  as  to  be  misled  by  it » :  So,  where  the 
plaintiff  declared  on  three  bills  of  exchange,  in  three  several  counts,  but, 
according  to  his  particular,  only  sought  to  recover  on  the  bill  set  forth  in 
the  first  count ;  and  the  defence  was,  that  the  defendants  were  not  part- 
ners when  the  latter  bill  was  drawn,  and  the  plaintiff  tendered  in  evi- 

»  R.  H.  69  Geo.  III.  K.  B.  Ante,  471.  '  Pcakc's  Cai.  JVL  iVi.  8  Ed.  229.  1  Espw 

*  2  Moore,  90.  and  see  id.  656.  8  Taunt      Rep.  196.  S  E»p.  Rep.  168.  2  Bos.  &  PuL 
602.  S.  C.  Jirae,  614.  243.  S.  C.  1  SeL  Pr.  2  Ed.  829,  30. 

*  2  Bos.  &  PuL  246.  «  4  Esp.  Rep.  7. 
<  8  Price,  688.  *  2  Taunt.224. 

*  1  Taunt*  868.  ^S  Msuk  &  SeL  880. 
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Of  CHANGING  the  Venue,  consolidating  Actions,  cmd 

STRIKING   OUT   CoUNTS. 

XHE  law  having  settled  the  distinction  between  heal  oni*  transiiory  Origin,  ind  imv 

actions^  it  seems  that  towards  the  rei^  of  Richard  the  second,  it  was  fT^^J^o^cMg- 

^  ing  tne  venocw 

greatly  abused  * ;  for  a  litigious  plaintiff  would  A^quently  lay  his  action 
in  a  foreign  county^  at  a  great  distance  from  where  the  cause  of  it  arose, 
and  by  that  means  oblige  the  defendant  to  come  with  his  witnesses  into 
that  county.  To  remedy  which,  it  was  ordained  by  statute  *»,  **  to  the  in- 
"  tent  that  writs  of  debt  and  account,  and  all  other  such  actions,  be  from 
"  henceforth  taken  in  their  counties,  and  directed  to  the  sheriffs  of  the 
"  counties  where  the  contracts  of  the  same  actions  did  arise ;  that  if  from 
''  henceforth,  in  pleas  upon  the  same  writs^  it  shall  be  declared  that  the 
"  contract  thereof  was  made  in  another  county  than  is  contained  in  the 
''  original  writ,  that  then  the  same  writ  shall  be  utterly  abated."  The 
design  of  this  statute  was  to  compel  the  suing  out  of  all  writs  arising  upon 
contract^  in  the  very  county  where  the  contract  was  made  S  agreeably  to 
the  law  of  Henry  the  first  ^ :  Unusquisque  per  pare^  suos  Judicandus  est, 
et  efusdem  provincice;  peregrine  verdjudicia  modis  omnibus  submovemus  *. 
But  as  the  statute  only  prescribes,  that  the  count  shall  agree  with  the 
writ,  in  the  place  where  the  contract  was  made,  it  did  not  effectually  pre- 
vent the  mischief^:  And  therefore  a  statute  of  Henry  the  fourth  s  directs 
all  attomies  to  be  sworn,  that  they  will  make  no  suit  in  a  foreign  county ; 
and  there  is  an  old  rule  of  court  \  which  makes  it  highly  penal  for  attor« 
nies  to  transgress  this  statute. 

Soon  after  the  statute  of  Henry  the  fourth,  a  practice  beg^  of  pleading 
in  abatement  of  the  writ,  the  impropriety  of  its  venue,  even  before  the 
plaintiff  had  declared.  At  first,  in  the  reign  of  Henry  the  fifth,  they  ex- 
amined the  plaintiff  upon  oath,  as  to  the  truth  of  his  venue :  But  soon 
after,  they  began  to  allow  the  defendant  to  traverse  the  venue,  and  try 
the  traverse  by  the  country '.  This  practice  being  subject  to  much  delay, 
the  judges  introduced  the  present  method  of  changing  the  venue  upon 
motion,  on  the  equity  of  the  above  statute^ ;  which  Lord  Holt  says',  be- 

*  Gilb.  C.  P.  89.  1"  R.  M.  1654.  §  5.  K.  B.  R.  M.  1664. 
t>  6  R.  II.  c  2.  $  8.  C.  P.  and  see  R.  M.  15  BHz.  $  15. 
'  2  Blac.  Rep.  1032.                                      C.  P. 

^  Leg.  Hen,  I.  c  31.  >  Rastal,  tit.  DeU,  184.  (6).    Fitz.  Abr. 

*  Gilb.  C.  P.  89.  m  notit.  tit.  Brief,  18. 

'  2  Blac  Rep.  1032.  .      ^  1  Wroa.  Saund.  5  Ed.  78, 4.  (2). 

<  4  Hen.  IV.  c.  18.  i  2  Salk.  670. 
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gan  in  the  time  of  James  the  first :  And  accordingly  we  find,  that  anung 
the  fees  of  the  court  of  King*s  Bench,  as  found  by  a  jury  under  the  King's 
commission  in  1630,  one  is,  *'  for  every  rule  to  alter  a  visneK"  The  fonn 
of  the  rule  and  affidavit  are  also  stated  by  Stifles  ^,  as  established  in  23 
Car.  I  *^. 
In  what  cases  But  whenever  the  practice  began,  it  is  now  settled,  that  in  transUonf 

changed,  and  m    actions,  the  venue  may  be  changed  upon  motion,  either  by  the  plaintiff  or 

defendant :   And,  in  an  action  against  several  defendants^  it  may  it  seems 
By  plaintiff        be  changed  at  the  instance  of  some  of  them  only  \   The  plaintiff  shall  not 

directly  alter  his  venue,  after  the  essoin  day  of  the  next  term  after  appear- 
ance; though  he  would  pay  costs,  or  give  an  imparlance*:  Yet  lie 
may  in  effect  do  it,  by  moving  to  amend';  and  that,  afier  the  defendant 
has  changed  the  venue cf,  or  pleaded^,  and  even  after  two  terms  hare 
elapsed  from  the  delivery  of  the  declaration  K  An  amendment  was  allowed 
in  the  King's  Bench,  in  an  action  for  a  penalty  under  the  bribery  act,  bf 
altering  the  venue  from  the  county  at  large  to  an  interior  jurisdiction,  after 
the  time  limited  for  commencing  a  new  acti<» ;  the  particularity  of  the 
declaration  making  it  appear  probable  to  the  court,  that  the  i^aintiff  ms 
proceeding  on  the  same  fact  for  which  the  action  was  originally  brong^ 
when  laid  by  mistake  in  the  wrong  county,  though  there  was  no  affidavit 
that  it  was  the  same  ^ :  And  in  another  case,  such  amendment  was  al- 
lowed, though  it  appeared  that  there  were  distinct  causes  of  action  in  the 
two  different  counties,  upon  an  affidavit  that  the  plaintiff  proceeded  oq  a 
mistake,  in  supposing  that  both  causes  of  action  could  be  proved  in  the 
county  where  the  el^ion  was  holden  \  But,  in  the  Common  Pleas,  what 
the  defendant  had  put  off  the  trial  at  the  assizes,  on  the  absence  of  a  wit- 
ness, the  court  refused  to  let  the  plaintiff  amend,  by  cfianging  the  vcnse 
to  Middlesex^.  And  that  court  will  not  amend  a  declaration,  by  changing 
the  venue,  unless  the  plaintiff  shew  substantial  ground  for  it :  TherefioRr 
where  the  plaintiff  moved  to  amend,  by  changing  the  venue  from  Be^od' 
shire  to  Middlesex,  on  the  ground  that  the  action  depended  on  a  questioD 
of  law,  as  to  the  construction  of  an  inclosure  act,  and  would  therefore  be 
tried  better  and  more  expeditiously  in  town ;  the  court,  on  an  affidavit  of 
the  defendant,  that  the  cause  of  acdcm  arose  in  Bedfordshire,  discharged 
the  rule  °.    So,  where  an  attorney  has  waived  his  privilege  to  sue  in  itfi^- 

*  Trye*s  >ta^.  IKSl.  681.  S  Out.  Rep.  417»  18. 

**  Sty.  P.  R.  (Ed.  1707.)  631.  *  Sty.  P.  R.  625.  R.  M.  lOGcowILf^^ 

*"  The  case  of  Lord  Gerrard  v.  JTc^  8.  (c).  K.  B. 
(East.  16  Car.  2.)  1  Sid.  185.  U  said  to  be  '2  Str.  1162. 

the  first  case  in  the  books,  on  the  subject  of  '2  Barnard.  K.  B.  158.  2  Str.  1802. 

changing  the  venue ;  but  that  case  mentions  ^  1  Wils.  178.  and  see  B«niei»  12.  tfS. 

the  common  affidavity  and  common  rule  for  *  Say.  Rep.  150. 294.   1  Ken.  868.  &  Cr 

changing  the  venue^  which  shews  that  the  2  Bur.  1098. 
practice  was  then  wdl  known  and  established:  ^4Ea8t,488. 

and  see  2  Blac.  Rep.  1088.  Mfiast,485w 

*  Cas.  Pr.  C.P.  188.  Pr. Reg. 480.  S. C  "  2  New  Rcpa  CF.M. 

4  Maule  &  SeL2S8.  but  see  S  Tsuat.  87.  "OTaiiiitiOO^S  Jiiirib»12L&C 
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dlesex,  by  laying  the  venue  in  another  county^  he  cannot  ava3  himself  of 
bis  privilege  by  amending^  so  as  to  change  the  venue  to  Middlesex  K 

The  defendant  is  in  general  allowed  to  change  the  venue  in  all  tranri"  By  defendant, 
iory  actions^  arising  in  a  county  different  from  that  where  the  plaintiff  has  8«**^y' 
laid  it  ^ ;  and  he  may  even  change  it  from  London  to  Middlesex  ^,  or  vice 
versd  ^.     But  the  venue  cannot  be  changed  in  local  actions  * :   And  in  When  eauae  oi 
transitory  actions^  where  material  evidence  arises  in  two  counties^  the  !ff **"  "^^^ 
venue  may  be  laid  in  either':  and  if  it  be  laid  in  a  third  county,  the 
courts  will  not  change  it ;  for  the  defendant  in  such  case  cannot  make  the 
necessary  affidavit^  that  the  cause  of  action  arose  in  a  particular  county> 
and  not  elsewhere  ^.    Thus^  where  the  venue  was  laid  in  London,  and  it 
appeared  from  the  affidavit^  that  the  cause  of  action  arose  upon  a  bridge 
called  King's  bridge,  partly  in  the  county  of  Kent,  and  partly  in  the  county 
of  the  city  of  Canterbury,  and  not  elsewhere^  the  court  refused  to  change 
the  venue  \    And,  for  a  similar  reason,  the  venue  cannot  be  changed  in  in  actioni 
an  action  against  a  carrier  *,  or  lighterman  \  or  for  an  escape  \  or  false  ^°»^  carrier, 
Tetum  ".     So,  in  scire  facias  to  repeal  a  patent ",  or  action  for  infringing  Yot  escape  or 
it  ®,  the  defendant  cannot  change  the  venue  from  Middlesex,  to  any  other  ^^  return, 
county ;  nor  can  the  venue  be  changed,  in  such  an  action,  from  one  county  to  iwolurttoi 
to  another  p.  patmt. 

When  the  cause  of  action  arises  out  of  the  realm,  the  courts  will  not  When  cauie  of 
change  the  venue ;  because  the  action  may  as  well  be  tried  in  the  county  J|w|^["^  ^^^ 
where  the  venue  is  laid,  as  in  any  other  where  the  cause  of  action  did  not 
arise  ^.     So,  where  the  cause  of  action  partly  arose  in  Derbyshire  and 
partly  in  Ireland,  the  court  of  King's  Bench  refused  to  change  the  venue 
frrom  London  to  Derbyshire,  on  an  affidavit  that  the  cause  of  action  arose 
in  the  county  of  Derby  and  in  Ireland,  and  not  in  London,  or  elsewhere 
than  in  the  county  of  Derby  and  in  Ireland  ' :   And  as  it  is  necessary,  for  In  debt,  on  ipe- 
changing  the  venue,  that  the  cause  of  action  should  be  wholly  confined  to       ^' 
.  a  single  county,  the  courts  will  not  change  it  in  an  action  of  debt  on  bond 


*  7  Taunt  146.  2  Marsh.  426.  S.  C. 

^  R.  M.  1654.  $  5.  K.  B.  R.  M.  16d4.  $ 
8.  C.  P.  Barnes,  491. 

'  2  Sir.  857.  Barnes,  487.  Pr.  Reg.  430. 
S.C. 

^  2  Dumf.  &  East,  275.  Cas.  Pr.  C.  P. 
41.  Pr.  Reg.  429,  SO.  Barnes,  481. 

'  Say.  Rep.  146. 

'  7  Co.  2.  a.  2  Salk.  669.  R.  M.  10  Geo. 
II.  reg,  2.  (o).  K.B.  2  Dumil  &  East,  275. 
7  Dumt  &  East,  583.  7  Moore^  520. 

*  7  Dumf.  &  East,  205.  3  Bos.  &  PoL 
«79.  Rowland  v.  Enapp,  H.  41  Geo.  IIL 
C.  P.  Id,  579,  80.  3  Taunt.  464.  2  Wms. 
Saund.  5  Ed.  5.  (&)  but  see  2  Bhc  Rep. 
940.  1  New  Rep.  CP.  110.310.  1  Taunt 
259.  6  Taunt  565,  6.  2  Marsh.  278.  S.  C 
2  Moore,  64. 

*  1  WiUu  178. 


*  Edk  r.  GUn)er,  H.  27  Geo.  UL  K.  B. 
but  see  4  Taunt  729. 

k  2  SaDc  670. 

1  Id.  1  Keb.  65.  1  Sid.  87.  Barnes,  491. 
2  Marsh.  152.  but  see  Barnes,  498.  2  Chit 
Rep.  418. 

"^  2  Salk.  669.  2  8tr.  727.  Say.  Rep.  54. 

1  Wils.  886.  S.  C. 
"  2  Cox,  235. 

<^  6  Dumf.  &  East,  363.  1  East,  1 15.  (a). 

2  Chit  Rep.  418. 

»  Ter  Cur.  T.  22  Geo.  IIL  K.  B.  7 
Dowl  &  Ryl  103,  4. 

^  Say.  Rep.  77.  Cowp.  176.  ai«d  see  1  H. 
Blac  280.  1  Taunt  259,  60.  2  Taunt  197. 
6  Taunt  569.  2  MaMh.  280.  S.  C 

'4Sast,495.  and 86e 2 Keir Bep.  C P. 
397.  3  Bing.  429. 
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be  tried  by  persons  interested  in  the  question,  if  they  are  likely  to  have 
as  strong  an  interest  on  one  side  as  on  the  other  ^  But,  in  an  action  for  Action  for 
scandalum  magnatum,  the  courts  will  never  change  the  venue  ^ ;  because  ^^  fnagna^ 
a  scandal  raised  of  a  peer  of  the  realm  is  not  confined  to  any  particular 
county,  but  reflects  on  him  through  the  whole  kingdom ;  and  he  is  a  per- 
son of  so  great  notoriety,  that  there  is  no  necessity  for  obliging  him  to  try 
his  cause  in  the  neighbourhood.  So,  in  an  action  for  a  libel,  published  in  LibeL 
a  newspaper  in  one  county,  and  circulated  in  other  counties  ^,  or  contained 
in  a  letter,  written  by  the  defendant  in  one  county,  and  directed  into  an* 
other  ^,  the  court  of  King's  Bench  will  not  change  the  venue ;  because  the 
defendant  cannot  make  the  common  affidavit,  that  the  cause  of  action  arose 
in  a  single  county,  and  not  elsewhere :  But  the  court  will  change  the  venue 
into  a  county  in  which  the  libel  was  both  written  and  published  *:  And  the 
distinction  seems  to  be,  between  a  libel  which  is  dispersed  through  several 
counties,  and  a  letter  which  is  written  in  one  county  and  not  opened  in 
another;  on  the  former,  the  venue  cannot  be  changed,  on  the  latter  it 
may 'I 

Though  the  courts  in  general  will  not  change  the  venue,  when  it  is  laid  On  special 
in  the  proper  county,  yet  they  will  change  it  even  then,  upon  a  special  ^^^ 
ground  < :  Thus,  in  debt  on  bond,  where  the  venue  was  laid  in  London,  and 
tiie  plaintiff's  and  defendant's  witnesses  lived  in  Lincolnshire,  the  court 
of  King's  Bench  changed  it  into  the  latter  county  K  So,  where  the  cause 
of  action  arose  in  another  county  than  that  in  which  the  venue  is  laid  by 
the  plaintiff,  and  the  justice  of  the  case  requires  the  trial  to  be  had  there> 
all  the  witnesses  residing  at  a  great  distance  from  the  county  where  the 
venue  is  laid,  the  courts,  on  the  application  of  the  defendant,  will  change 
the  venue,  on  his  agreeing  to  admit  a  particular  fact,  which  in  point  of 
form  exists  in  the  original  county '.  But  in  an  action  by  an  attorney  for 
an  escape,  it  is  not  a  sufficient  ground  for  deviating  from  the  general  rule 
not  to  change  the  venue  in  such  case,  that  the  witnesses  on  both  sides  re- 
side in  the  county  to  which  the  venue  is  wished  to  be  changed  K 

When  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where  the  When  imptrdd 
venue  is  laid,  the  courts,  on  an  affidavit  of  the  circumstances,  will  change  i^^ 
it,  in  transitory  actions ';  or,  in  local  actions,  will  give  leave  to  enter  a  sng- 


»  6  Taunt  605. 

^  1  Lev.  56.  2  Salk.  668.  Cartb.  400. 
S.  C.  2  Str.  607.  Barnes,  482.  Cas.  Pr. 
C.  P.  132.  Pr.  Reg.  417.  S.  C.  Gilb.  C.  P. 
90. 

^  Hotkmt  T«  Ridgeway,  H.  23  Geo.  III. 
K.  B.  1  Durnf.  &  East,  571. 

<*  1  Durnf.  &  East,  647.  1  Brod.  &  Bing. 
299. 

*  3  Durnf.  &  East,  306.  Jris  v.  Ta^, 
T.  35  Geo,  III.  K.  B. 

'  3  Dum£  &  East,  652. 

s  0  Chit.  Rep.  418,  19. 

^  1  DamC  &  East,  781.  and  see  1  Bos.  & 


PuL  20.  425.  1  Chit.  Rep.  334.  but  see  1 
Wils.  162.  1  Durnf.  &  East,  782.  m  nUis, 
2  Marsh.  152.  5  Price,  612.  7  Mooce,  82. 
520.  3  Bam.  &  Cres.  552. 

I  3East,  329.  Ediev.  Glover,  H.  27  Geo. 
III.  K.  B.  and  see  2  Chit.  Rep.  418,  19.  8 
Bos.  &  Pul  581.  8  Taunt.  635. 

^  2  Marsh.  152.  and  see  2  Chit.  Rep. 
418,  19. 

1  2  Str.  874.  3  Bur.  1564.  1  Blacw  Rep. 
480.  S.  C.  but  see  1  Barnard.  K.  B.  288. 
i^o&ry  V.  jLon/ iV<0r6orof^A,  H.  26  Geo.  IIL 
K.B. 
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gestioa  on  the  roll^  with  a  nient  dedire,  in  order  to  hi^ve  the  trial  in  an 
In  load  actions   adjoining  county  * :   And  the  parties  by  consient  may  change  the  venne  in 

local  actions  ^,  or  have  them  tried  out  of  their  proper  county^  «ach  conieot 
being  entered  by  suggestion  on  the  roll  ^.  On  the  other  hand,  though 
the  courts  will  in  general  change  the  venue,  where  it  is  not  laid  in  tlie 
proper  county,  yet  if  an  impartial  or  satisBau^ory  trial  cannot  be  had  there, 
they  will  not  change  it ;  as  in  an  action  for  words  spoken  of  a  justice  ttf 
the  peace,  by  a  candidate  upon  the  hustings,  at  a  county  election  *^.  And, 
in  order  to  avoid  delay,  the  courts  will  not  change  the  venue,  except  bjr 
consent,  or  upon  an  affidavit  of  merits  ^  into  the  city  of  Brisiol  or  Norn 
wich,  where  there  are  no  Lent  assises,  in  Mickaelmas  or  Hilary  term'; 
nor  into  Hull,  Canierhury,  &c.  where  the  justices  of  nisi  print  aeUon 
come  8 ;  nor  into  the  dty  of  Worcester  or  Gloucester ,  out  of  the  county  at 
large,  because  the  assizes  for  the  dty  and  county  at  large  are  holden  at  tlie 
same  place  \  But  the  venue  may  be  changed,  as  a  matter  of  course,  iata 
the  dty  of  Bristol^,  Sec  previous  to  the  summer  assizes. 

So,  when  the  venue  is  not  laid  in  the  proper  county,  the  privilege  ai^ 
plaintiff  will  in  some  cases  prevent  the  courts  from  changing  it.  Thus,  ii 
an  action  brought  by  a  seijeant  \  barrister ',  attorney  ^,  or  other  officer  <f 
the  court  °,  if  the  venue  be  laid  in  Middlesex,  the  plaintiff,  suing  as  a  pri- 
vileged person,  has  a  right  to  retain  it  there,  on  account  of  the  suppoaed 
necessity  of  hb  attendance  on  the  court :  But  if  the  venue  be  laid  in  any 
other  county,  as  in  London  ^;  or  the  plaintiff,  though  privil^ed,  sue  ai  a 
common  person,  by  original  or  otherwise  p,  or  en  outer  drail,  as  ygfwitar 
or  administrator,  or  jdntly  with  his  wife  or  other  persons  %  he  has  noaock 
privilege :  and  the  court  will  not  suffer  him  to  use  his  privilege,  so  ai  tt 
oppress  a  defendant '.    When  a  serjeant,  barrister,  attorney,  or  other  d' 


When  plaintiff  b 
privileged. 


*  10  Mod.  198.  1  Str.  235.  S  Bur.  1SS4. 
1  Duraf.  &  East,  86& 

0  1  WiU.  898.  Grooet  v.  Durall,  H.  38 
Geo.  III.  K.  B. 

'  Fonnerau  v.  Fonnerau,  in  K.  B.  per 
Cur. 

^  Cowp.  510.  and  see  2  Salk.  670. 4  Bur. 
2447. 

«  1  Chit  Rep.  14. 

'  Cas.  Pr,  C.  P.  129.  Barnes,  481.  S.  C. 
Pr.  Reg.  428.  2  Str.  1180.  1216.  1  Wils. 
138.  Per  Cur.  M.  37  Geo.  III.  K.  B.  and 
aee3Blac.Com.294.  5  Price,  613.  But  see 
1  Chit.  Rep.  834.  where,  in  an  action  on  a 
bond,  the  venue  was  changed  from  London 
to  Nortkumberlandf  in  Easter  term,  on  an 
affidavit  stating  that  all  the  defendant's  wit- 
nesses lived  there,  on  the  terms  of  with* 
drawing  the  plea  of  non  eti factum. 

■  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654. 
$  12.  C.  P.  Barnes,  489,  90. 


^  Barnes,  490. 

i  Stanley  v.  Proton,  T.  24  Geo.  IIL  K. 
B.  Tudbfr  v.  Iforson,  £.  86  Geo.  IIL  K.  S. 

k  Pr.  Reg.  420. 

1  2  Show.  176.  242.  1  Mod.  64w  Stj.Bi^ 
460.  2  Salk.  668.  670,  71.  2  Ld.  I^s. 
1556.  2  Str.  822.  1  Wils.  169.  1  BkcBcfi 
19.  S.  C. 

"*  2  Salk.  668.  Say.  Repi  153.  lak 
Barnes,  479.  Pr.  Reg.  418.  &  C  Bsne^ 
487.  493.  2  Blac.  Rep.  1066.  2  Mai^  IH. 
Ante,  80.  320. 

■  2  Salk.  670.  8  Ld.  Rj^yvi.  1253. 

"*  2  Salk.  668.    7  Taunt.  146.  jBlink 

426.  s.  a 

'  Cas.  Pr.  a  P.    132.   146.  F^.  ^ 
419,20.    Bamea,  479.  484.  S.  a 
«  R.M.  10  Geo.  XL  v^.  2.  (c).K.& 
'  Tomlmjon  T.Avripaia,U.16GaQblIL 
K.B. 
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ficer  of  the  court>  is  defendant,  he  has  no  privilege  whatever  respecting  the 
venue  ■. 

It  was  formerly  doubted^  whether  the  venue  could  be  changed^  without   Into  Wakh 
consent,  into  Wales  ^,  or  the  next  adjcnning  English  county  ^ ;  and  the  ob- 
jection in  the  latter  case  was,  that  the  defendant  could  not  make  the  com- 
mon affidavit^  which  is  never  dispensed  with^  that  the  cause  of  action  arose 
in  that  particular,  county,  and  not  elsewhere  ^.     But  now>  since  the  UUilat 
is  holden  to  run  into  Wales,  it  has  become  the  common  practice  to  change 
the  venue  directly  from  an  English  to  a  Welch  county  * :  and  this  is  so 
much  a  matter  of  course,  that  the  rule  for  changing  it  is  absolute  in  the 
first  instance,  on  the  usual  affidavit '.     So,  the  venue  has  been  frequently   County  palatine, 
changed  into  the  counties  palatine  ;  because  the  courts  can  send  down  the 
record  there  by  mittimus  ^i  and,  in  one  instance,  it  was  changed  into  the 
next  adjoining  county  K    But  where  the  venue  is  changed  into  a  county 
palatine,  the  courts  will  require  an  undertaking  from  the  defendant,  not 
to  assign  for  error  the  want  of  an  original  ^    And,  in  the  Common  Pleas, 
it  is  considered  as  a  matter  of  favour  to  change  the  venue  to  a  county  pala- 
tine ;  and  therefore,  where  it  would  be  attended  with  inconvenience  to  the 
plaintiff,  that  court  will  not  grant  the  indulgence  ^.     So,  they  will  not 
permit  one  only  of  several  defendants  to  change  the  venue  to  a  county  pa- 
latine ;  because  they  have  in  that  case  no  authority  to  bind  the  other  de- 
fendants, to  the  terms  of  not  assigning  for  error  the  want  of  an  original  ^ : 
And  where  one  of  several  defendants  had  suffered  judgment  by  default  in 
Middlesex,  the  court  would  not,  on  the  application  of  another  defendant, 
change  the  venue  to  a  county  palatine  ™.     So,  where  the  venue  was  laid  in 
a  county  palatine,  and  after  a  writ  of  inquiry  executed,  and  final  judg- 
ment signed,  a  writ  of  error  was  brought,  and  error  assigned  for  want  of 
an  original,  the  court  would  not  amend  the  declaration,  by  changing  the 
venue  ° :  And  where,  in  an  action  by  original  against  ybur  defendants,  the 
venue  was  changed  into  a  county  palatine,  on  the  application  of  three  of 
them,  who  appeared  separately  by  one  attorney,  and  undertook  not  to  as- 
sign the  want  of  an  original  for  error,  the  court  of  King's  Bench  required 

*  Carth.  126.  1  Show.  148.  4  Bur.  2087.  Durn^  &  East,  7S5.  but  see  2  Str.  807.  Cas. 
Sparhe  v.  Slokes,  one,  4^c,  H.  24  Geo.  III.  Pr.  C.  P.  91.  129.  Pr.Reg.  428,  9.  Barnes, 
K.  B.  S  Durof.  &  East,  673.   Barnes,  4^.       478.  481.  488.  contra. 

Fr.  Reg.  419.     Cas.  Pr.  C.  P.  134.  S.  C.  ^  12  Mod.  SIS.  and  see  Pr.  Reg.  428. 

but  see  2  SaDc  668.    1  Str.  610.  2  Str.  >  i  Sd.  Pr.  2  Ed.  251.  Martden  ▼.  Bell, 

1049.  contra.  H.  28  Geo.  III.  C.  P.  Imp.  C.  P.  7  £d« 

^  Say.  Rep.  48.  Doug.  262,  3.    Jones  ▼.  218.  220.  1  Taunt.  120.  13  Price,  62.  S.  P. 

Thomas,  T.  22  Geo.  III.  K.  B.  cited  in  Jinte,  105.  Append.  Chap.  XXIV.  §  4. 
Doug.  263.  n.  ^  1  Taunt  432. 

^  2  Str.  1258.  1  Wils.  138.  S.  C.  i  6  Taunt.  87.    and  see   2   Chit   Rep. 

^  4  Bur.  2462.  417,  18.  jinte,  602. 

*  2  Str.  1270.  1  WUs.  222.  4  But.  2460.  *"  6  Taunt  631.  and  see  2  Chit  Rep.  417, 
S  Blac  Rep.  962.  6  East,  366.  18.  but  see  4  Maule  &  Sel.  833.    Cas.  Pr, 

'  6  East,  356.  Powdl  v.  Wilkms,  H.  37  C.  P.  188.  Pr.  Reg.  430.  8.  C. 
Oeo.  III.  K.  B.  Jinon.  H.  37  Geo.  III.  K.  <*  7  Taunt  466.  1  Moore,  186.  S.  C.  and 

B.  contra.  see  6  Moore,  567. 

*  2  Ld.  Raym.  1418.     1  Wils.  222.    7 
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to  shew  cause>  the  taotion  cannot  regularly  be  made  on  the  last  day  of 
term,  unless  the  declaration  was  delivered  so  late  in  the  term,  that  the  de-; 
fendant  had  not  an  opportunity  of  making  it  sooner  *.  In  the  Exchequer,  In  Exchequer, 
the  court  will  not  change  the  venue  in  any  case  where  a  trial  has  been 
had  ^ :  And  in  that  court,  the  defendant  cannot  change  the  venue,  after 
having  obtained  an  order  for  time  to  plead,  ''  on  all  the  usual  terms ;"  it 
being  considered  as  one  of  these  terms,  that  the  defendant  shall  not  after- 
wards move  to  change  the  venue  ^ :  Therefore,  when  the  order  is  intended 
to  be  without  prejudice  to  a  change  of  venue,  it  should  be  so  expressed  in  . 
the  summons  ^.  And  the  court  will  not  order  the  venue  to  be  changed, 
after  an  order  fur  time  to  plead,  although  the  defendant  proposes  to  give 
judgment  of  the  term  ^. 

In  order  to  change  the  venue,  when  not  laid  in  the  proper  county,  the  Affidavit,  in 
defendant,  in  all  the  courts,  must  make  a  positive  affidavit,  that  *'  the  '"PP^^  ^ 
plaintiff's  cause  of  action  (ifony,)  arose  in  the  county  of  A.  and  not  in  the 
county  of  B.  (where  the  venue  is  laid,)  or  elsewhere  out  of  the  county  of 
A\"    An  affidavit  was  necessary,  because  the  motion  to  change  the  venue 
succeeded  and  was  equivalent  to  a  plea  in  abatement  ® ;  and  the  form  of 
the  affidavit,  which  was  settled  so  long  ago  as  the  reign  of  King  Charles 
the  second ',  has  been  ever  most  religiously  adhered  to  s.     Upon  this  af-  Rule  for,  in 
fidavit,  the  clerk  of  the  rules  will  draw  up  a  rule  for  changing  the  venue 
in  the  King's  Bench,  which  is  absolute  in  the  first  instance  ^.     But  incon-  How  drawn  up. 
Tenience  having  arisen  Arom  the  venue  having  been  improperly  changed, 
without  adverting  to  the  cause  of  action,  a  rule  was  made  in  that  court, 
that  in  future,  all  rules  ior  changing  the  venue  in  any  action,  should  be 
drawn  up   '^  upon  reading  the  declaration  V  &c. :  and  accordingly,  the 
court  will  not  change  the  venue,  unless  the  affidavit  state  what  the  cause 
of  action  is,  or  it  appear  by  producing  the  declaration,  that  it  is  of  such  a 
nature  as  to  enable  the  defendant  to  change  it  ^.    In  the  Common  Pleas,  In  C.  P. 
the  rule  for  changing  the  venue  is  a  rule  to  shew  cause  ^ ;  which  is  drawn 
up  by  the  secondaries^  on  the  usual  affidavit,  that  '^  the  cause  of  action 
arose  m  the  county  to  which  it  is  sought  to  be  changed,  and  not  else- 
where "*,"  and  on  inspecting  the  declaration  °.     If  the  defendant,  in  either  In  vacation. 


Barnet,  498.    8  Bot.  &  PuL  18.   1  Taunt 
58. 

*  Barnes,  480. 466. 489.  Pr.  Reg.  426, 7. 
Ante,  498,  9. 

*1  Price,  146. 

«  S  Price,  S.  8  M'CleL  &  Y.  106. 

«*  Sty.  P.R.  631.  R.  M.  10  Geo.  II.  ng, 
ft*  (c).  K.  B.  Fleetwood  ▼.  Crots^  H.  86  Geo. 
IIL  K  B.  S  Dumf.  &  East,  495.  and  see 
Append.  Chap.  XXIV.  §  1.  and  for  the  rule 
thereon,  see  tdL  §  2. 

*  8  Blac.  Rep.  1083. 
'  1  Sid.  185. 448. 

'Say.  Rep.  77.    4  Bur.  8458.    3  DurnC 

VOL.  I. 


&  East,  495.  Barnes.  477,  8,  9.  Pr.  Reg. 
481,8.  S.C. 

K  1  Chit  Rep.  691.  (a).  Append.  Chap. 
XXIV.  §  2. 

1  R.  T.  49  Geo.  III.  K.  B.  1 1  East,  873. 
1  Marsh.  843.  1  Chit  Rep.  57.  (a). 

k  1  Chit  Rep.  57.  834. 

1  Append.  Chap.  XXIV.  §  5.  and  for  the 
rule  absolute  thereon,  see  ief.  §  6. 

"  8  Marsh.  278,  9.  6  Taunt  667.  S.  C. 
1  Chit  Rep.  378. 

»  Append.  Chap.  XXIV.  §  6.  1  Chit 
Rep.  57.  (a). 
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court>  have  occasion  to  diange  the  venue  in  vacation,  he  may  obtain  a 
judge's  order  for  that  purpose,  on  producing  a  motion  paper^  signed  hy  a 
counsel  or  serjeant,  with  the  usual  affidavit^  and  a  copy  of  the  dedaratioa. 

Yet,  as  it  would  be  hard  to  conclude  the  plaintiff^  by  the  single  affidi- 
vit  of  the  defendant,  he  is  at  liberty  to  aver,  that  the  cause  of  action  an»e 
in  the  county  where  the  venue  is  laid,  and  go  to  trial  thereon  at  the  same 
time  that  the  merits  are  tried,  by  undertaking  to  give  material  evidence, 
arising  in  that  county.  This  practice  is  equivalent  to  joining  iaaoe,  that 
the  cause  of  action  arose  in  the  first  county :  and  if  the  plaintiff  £ul  m 
proving  it,  he  must  be  nonsuited  at  the  trial ;  whidi  has  in  this  case  tiie 
same  effect,  as  quashing  the  writ  by  a  judgment  on  a  plea  in  abatemeat, 
viz.  quod  defendens  eat  sine  die,  and  the  plaintiff  must  b^in  again*. 

In  the  King's  Bench^  when  the  rule  to  change  the  venue  is  absdute  in 
the  first  instance,  the  only  way  by  which  the  plaintiff  can  bring  it  htA, 
is  by  a  separate  motion:  And  when  the  venue  has  been  irregnliily 
changed,  as  where  the  affidavit  is  defective  ^,  &c  the  motion  is  ibr  a  rale 
nisi,  which  the  court  will  make  absolute^  on  an  affidavit  of  aervioe,  unle» 
good  cause  be  shewn  to  the  contrary.  But  when  the  venue  haa  been  re- 
gularly changed,  the  motion  is  a  motion  of  course,  requiring  only  eoonsd's 
signature;  and  the  court  will  require  an  undertaking  to  give  maieml 
evidence  in  the  county  in  which  the  venue  was  originally  laid  ^.  It  wm 
formerly  holden,  in  the  King's  Bench,  that  the  plaintiff  must  move  to  & 
charge  the  rule  for  changing  the  venue,  before  replication  ^  ;  and  therefiit 
that  he  came  too  late  after  issue  was  joined,  and  delivered  to  the  defend- 
ant's agent  *.  But  now  as  the  plaintiff  may  alter  his  venue^  by  mofiag 
to  amend  ',  so^  for  avoiding  circuity,  he  may  move  to  discharge  the  nik 
for  changing  the  venue,  on  undertaking  to  give  material  evidence  in  tk 
county  where  it  is  laid,  at  any  time  before  the  cause  is  tried  :  and  it  m 
accordingly  discharged  in  one  case,  after  the  cause  had  been  twice  takea 
down  for  trial'.  If  the  venue  "'be  changed  from  A,  to  B.,  on  the  uaal 
several'coiimtiet.  ^^^^^it,  that  the  cause  of  action  arose  wholly  in  B.,  when  in  fiict  a  psit 

of  it  arose  in  another  county,  it  was  holden  in  one  case  \  that  the  veane 
might  be  brought  back  to  ^.  as  a  matter  of  course.  But  in  a  subaeqaait 
case  ^  it  was  determined,  that  though  the  venue  be  changed  by  the  defend- 
ant upon  a  fJEilse  affidavit^  yet  the  plaintiff  cannot  bring  it  back  to  tk 
county  where  it  was  first  laid>  without  the  usual  undertaking  to  give  b»- 
terial  evidence  in  that  county :  and  of  course,  if  the  venue  be  laid  is  ft 
county  where  no  part  of  the  cause  of  action  arose,  it  cannot  be  brouglit 
back  into  that  county ;  nor  will  the  court,  in  such  case,  change  it  into  tk 


When  made. 


When  cause  of 


*  2  BUc.  Rep.  loss,  and  see  GUb.  C  P. 
Chap.  VII.  1  Wms.  Saund.  6  Ed.  74.  (2). 

^  Fleetwood  V.  Crots,  H.  26  Geo.  III.  K. 
B.  8  Durnf.  &  East,  495. 

'  2  Salk  fi69.  6  Taunt  667.  2  Marsh. 
27S.S.C.  1  ChiuRep.878.  Append.  Chap. 
XXIV.  §  4. 

*  2  Str.  858. 


V.  BoddmgUm  &  oiben»  V- 


20  Geo.  IIL  K.  B. 

'^itfe,602. 

>  Cowp.  409. 

i»  7  DurnC  &  Bast,  SOS. 

>6£ast,4SS.  8  SmiUi  R.  447.&Caii 
tee  1  VTili.  168.  10  EmI,  88. 
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county  where  the  cause  of  action  arose  *.  So>  where  the  venue  had  been 
changed  by  the  defendant  from  London  to  Staffordshire,  on  the  usual  af- 
fidavit>  that  the  cause  of  action  arose  in  the  latter  county>  and  not  else- 
where^ the  court  of  King's  Bench  would  not  bring  it  back  to  London,  on 
an  affidavit  that  the  cause  of  action  arose  partly  in  Staffordshire  and  partly 
in  Worcestershire,  and  that  a  material  witness  resided  in  London,  and  on 
the  plaintiff's  undertaking  to  give  material  evidence  in  one  or  other  of 
those  counties ;  particularly  as  no  special  facts  were  stated^  to  shew  that 
the  defendant's  affidavit  was  not  correct  \  And  mere  hardship  and  delay  In  county  pala- 
in  being  obliged  to  try  a  cause  at  Lancaster,  when  all  the  plaintiff's  wit-  ^ 
nesses  reside  in  London,  is  no  ground  for  bringing  back  the  venue  to  the 
latter  place>  unless  the  defendant  was  under  terms  to  take  short  notice  of 
trial  in  London,  and  had  undertaken  not  to  assign  for  error  the  want  of 
an  original  writ^. 

In  the  C!ommon  Plea8>  the  rule  for  changing  the  venue  being  only  a  rule  Making  abto- 
nisi,  the  court,  on  shewing  cause,  will  either  make  it  absolute  or  discharge  chvg^ng  ruk*, 
it^  according  to  circumstances  ^.   On  a  motion  to  change  the  venue  from  i°  C*  P* 
London  to  Worcester  on  the  usual  affidavit,  an  affidavit  stating  that  the  S^?^  •     i^ 
action  was  brought  for  the  seduction  of  the  plaintiff's  daughter,  and  that 
she  was  so  ill  it  was  not  expected  she  would  live  till  the  assizes,  was 
holden,  in  that  court,  to  be  an  answer  to  the  application  *.     And  it  was 
determined  in  one  case  ^  that  an  application  to  change  the  venue  from  A, 
to  ^.  in  an  action  for  goods  sold  and  delivered,  upon  an  affidavit  that  the 
cause  of  action  arose  at  B.  and  not  elsewhere,  might  be  successfully  an- 
swered, by  an  affidavit  that  the  goods  were  sold  at  C,  without  an  under- 
taking by  the  plaintiff,  to  give  material  evidence  in  A.     So,  where  it  ap- 
peared that  the  action  was  brought  on  a  charter-party  of  affireightment ', 
or  that  the  cause  of  action  principally  arose  in  Ireland  ^,  or  partly  in  a  fo- 
reign country ',  the  court  discharged  a  rule  for  changing  the  venue.     But 
the  circumstance  of  an  action's  being  brought  on  a  writing,  is  not  a  ground 
for  rejecting  an  application  to  change  the  venue,  unless  the  declaration  dis- 
close the  existence  of  the  writing  ^.     And  in  general,  where  there  has  Undertaking  to 
been  no  irregularity,  the  court  will  not  try  the  matter  upon  affidavits ;  but  fJJ^nce, 
if  there  be  a  positive  affidavit  that  the  cause  of  action  arose  in  a  different 
county  from  that  where  the  venue  is  laid,  they  will  require  an  undertak- 
ing firom  the  plaintiff  to  give  material  evidence  in  the  latter  county,  if  the 

*  Masxy  ▼.  AnderUm,  H.  43  Geo.  III.      464.  but  it  ihould  be  observed,  that  these  de- 
K.  B.  1  Chit  Rep.  691.  (a).  cisions  seem  to  have  been  since  overruled* 

*  2  Bam.  &  Aid.  618.  1  Chit.  Rep.  377.  «  7  Taunt.  306.    1  Moore»  54.    S.    C. 

5.  C.  AnU,  604. 

*  1  Chit.  Rep.  691.  *  2  New  Rep.  C.  P.  897.  and  see  4  East, 
'  2  Marsh.  278, 9.  6  Taunt.  567.  S.  C.  1       495. 

Chit.  Rep.  378.    Append.  Chap.  XXIV.  §  »  2  Taunt.  197.   Ante,  603.   and  see  3 

6,  6,  7.  Bing.  429. 

*  7  Moore,  62.  ^  4  Bing.  39. 
'  3  Bos.  &  PuL  679.  and  see  3  Taunt. 
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for  paying  money  into  court ;  although  that  rule  was  obtained  after  the 
rule  for  changing  the  venue  was  discharged  ■.  So,  where  a  rule  to  change 
the  venue  from  A.  to  B,  had  been  discharged,  on  the  plaintiff's  under- 
taking to  give  material  evidence  in  C,  proof  of  the  delivery  of  the  goods 
for  which  the  action  was  brought,  to  a  carrier  in  C,  to  be  delivered  to  the 
defendant  in  B,,  was  holden,  in  the  Common  Pleas,  to  be  a  sufficient 
compliance  with  the  undertaking  * :  And,  in  that  court,  if  the  plaintiff 
retain  the  venue,  on  the  usual  undertaking  to  give  material  evidence 
within  the  county,  yet  if  the  plea  and  issue  joined  be  such  as  to  render 
that  evidence  irrelevant,  the  performance  of  the  undertaking  is  it  seems 
dispensed  with :  Thus,  if  the  local  evidence  be  the  trading  of  a  bankrupt, 
or  a  petitioning  creditor's  debt  within  a  county,  yet,  if  the  defendant  do 
not  give  notice  of  his  intention  to  dispute  the  commission,  under  6  Geo. 
IV.  c.  16.  §  90.  so  that  the  mere  production  of  the  commission  and  pro- 
ceedings under  it  proves  the  trading  and  petitioning  creditor's  debt,  the 
undertaking  it  seems  need  not  be  further  complied  with  ^  But  it  is  no 
answer  to  an  application,  in  the  latter  court,  to  change  the  venue  from 
London  to  Essex,  on  the  usual  affidavit,  in  an  action  commenced  by  the 
assignees  of  a  bankrupt,  that  the  commission  was  issued,  and  bankruptcy 
declared  in  Middlesex,  and  the  assignees  chosen  in  London  ^ :  For  though 
It  was  admitted,  that  if  the  cause  of  action  arise  in  two  different  counties, 
the  defendant  has  no  right  to  change  the  venue,  yet  it  was  said,  that  the 
cause  of  action,  and  the  right  to  bring  the  action,  are  two  different  things : 
A  cause  of  action  may  arise  in  the  life-time  of  a  testator ;  but  the  right 
to  bring  the  action  by  the  executors  must  accrue  after  his  death  *. 

When  the  venue  is  laid  in  the  proper  county,  but  there  is  a  special  Motion  for 
ground  for  changing  it  into  another,  as  where,  in  an  action  on  a  specialty,   on^sScS/*""**^ 
the  witnesses  reside  in  a  distant  county ',  or  a  fair  and  impartial  trial  ground, 
cannot  be  had  in  that  where  the  venue  is  laid ',  the  defendant  should 
move  the  court,  on  an  affidavit  of  the  circumstances,  for  a  rule  to  shew 
cause,  why  the  action  should  not  be  laid  in  the  county  where  the  witnesses 
reside,  or  in  the  adjoining  county  to  that  in  which  the  cause  of  action 
arose.     The  affidavit  for  this  purpose  should  state  the  nature  of  the  cause  Affidavit,  in 
of  action,  and  of  the  defence  thereto  ^ ;  and  that  all  the  witnesses  reside  *"PP°    ° ' 
in  a  distant  county,  or  the  grounds  upon  which  a  fair  and  impartial  trial 
cannot  be  had  in  that  where  the  venue  is  laid :  And  the  court  will  not   When  made* 
entertain  a  motion  to  change  the  venue,  in  an  action  on  a  specialty,  before 
issue  joined  ;  for  till  then,  they  cannot  know  whether  the  defendant  in- 
tends to  set  up  any  defence  to  the  action,  or  what  is  the  question  intended 

*  2  Dumf.  &  East,  £76.  and  see  1  H.  sigiue,  v.  Wilkes,  M.    46  Geo.  III.  K.  B. 

Blac  280.  6  Durnf.  &  East,  363.  6  Taunt  S.  P.  and  see  10  East,  32.  accord, 

bee.  2  Marsh.  494.  «  Per  Heathy  J.    1  New  Rep.  C.  P.  310. 

t>  2  Marsh.  494.  7  Taunt.  178.  S.  C.  but  and  see  2  Salk.669.  8  Bing.  429. 

differently  reported.  '  Ante,  606,  6. 

"^  3  Taunt  86.  ■  7  Moore^  82» 

^  1  New  Rep.  C  P.  810.  Lopwwilh  a*- 
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the  trial  of  a  multiplicity  of  actions  upon  the  same  question  * ;  and  if  the 
plaintiff  will  not  give  his  consent^  the  courts  have  the  power  of  granting 
imparlances  in  all  the  actions  but  tme,  till  the  plaintiff  has  an  opportunity 
of  proceeding  to  trial  in  that  action  \  On  the  other  hand,  if  the  plaintiff 
consent  to  the  rule,  the  courts  will  make  the  defendants  submit  to  reason- 
able terms  ;  sudi  as  admitting  the  policy,  producing  and  giving  copies  of 
books  and  papers,  and  undertaking  not  to  file  a  bill  in  equity,  or  bring  a 
writ  of  error  ^.     In  the  Common  Pleas,  there  is  no  rule  of  court,  but  a  Judge'i  order, 

in  C  P 

judge's  order  is  obtained,  for  consolidating  actions^.  * 

The  court  will  not  allow  a  consolidation  rule  to  be  opened,  on  the  ground  Opening  rule, 
that  fresh  evidence  has  been  discovered,  since  it  was  entered  into  * :  But 
it  has  been  set  aside,  for  the  absence  of  a  material  witness,  on  bringing 


money  into  court  ^  And  though  the  defendants  undertake  to  be  bound  In  what 
by  a  verdict  in  one  action,  yet  this  must  be  understood  to  mean  such  a  j^^^  „^  }„ 
verdict  as  the  courts  think  ought  to  stand,  as  a  final  determination  of  the  ^^^  ^^^ 
matter ;  and  therefore  where  the  defendant,  after  a  verdict  for  the  plain- 
tiff in  one  action,  obtained  a  new  trial,  the  court  of  King's  Bench  would 
not  make  a  rule,  previous  to  the  new  trial,  for  the  other  defendants  to  pay 
the  money  to  the  plaintiff,  pursuant  to  their  undertaking  8.  So,  if  the 
court  think  it  reasonable  to  open  a  consolidation  rule,  and  try  a  second 
cause,  they  will  extend  to  the  second  trial,  all  such  terms  imposed  on  the 
successful  party  in  the  first,  as  are  requisite  for  attaining  the  justice  of  the 
case  ^.  And  the  consolidation  rule  relates  solely  to  the  verdict :  There- 
fore, where  several  causes  are  consolidated,  if  a  writ  of  error  be  issued  in 
the  cause  tried,  and  execution  taken  out  for  want  of  bail  in  error  being 
duly  put  in,  and  writs  of  error  be  issued  in  the  other  causes,  and  bail  duly 
put  in  thereon,  execution  in  those  causes  is  thereby  stayed'.  So,  where 
the  defendant  having  entered  into  a  consolidation  rule,  the  plaintiff  ob^ 
tained  a  verdict  in  the  cause  tried,  which  was  afterwards  turned  into  a 
special  verdict,  to  enable  the  defendant  to  remove  it  by  writ  or  error  to 
the  King's  Bench,  which  was  done,  and  bail  put  in  accordingly ;  the  court 
of  Common  Pleas  stayed  execution  in  the  action  against  the  di^f^dant, 
till  the  determination  of  the  writ  of  error  was  known,  on  his  giving  secu- 
rity to  be  bound  by  the  judgment  of  the  King's  Bench  ^.  But  where 
several  underwriters  to  a  policy  had  entered  into  a  consolidation  rule,  by 
which  they  undertook  to  abide  the  event  of  a  verdict,  and  the  cause  was 
referred  by  consent  before  trial,  and  the  arbitrator  awarded  the  aggr^ate 
sum  due  to  the  assured  from  the  underwriters  at  large;  the  court  of 
Common  Pleas  would  not  order  it  to  be  referred  back  to  the  arbitrator,  to 

*  Fark'f  Insur.  Introd.  and  see  Marshall  1  Chit  Rep.  709, 10.  (a),  and  see  6  Moore, 

on  Insurance,  1  Ed.  p.  602,  &c.    8  Pricey  437. 

675,  6.  per  Wood,  Baron.  '  Holman  ▼. ,  H.  65  Geo.  IlL  K^ 

*»  Id,  ibid.    Brown  r.  Newnkam  ^  olhen,  B.  1  Chit  Rep.  710.  in  notu, 

E.  26  Geo.  III.  K.  B.  >  S  Bur.  1477. 

"  Park*s  Insur. /ninx/.  Anit,  591.  ^  6  Taunt  165. 

•»  Append.  Chap.  XXIV.  §  9.  »  2  New  Rep.  C.  P.  430* 

'  PuUen  V.  Parry,  H.  52  Geo.  HI.  K.  B.  ^  i  Mooru,  79. 
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persons^  at  different  times,  and  a  rule  nut  was  granted  for  limiting  tlie  de^ 
claration  to  ten  counts,  the  court  of  King's  Bench,  on  shewing  cause,  dis- 
charged the  rule  with  costs  *.  So,  where  the  declaration  consisted  of  286 
counts,  upon  as  many  banker's  notes  for  a  guinea  each,  payable  to  bearer, 
with  the  common  counts  for  money  lent,  and  money  had  and  received,  the 
court  refused  to  strike  out  the  counts  upon  the  notes ;  as  it  might  have  put 
the  plaintiff  to  unnecessary  difficulty  in  proof  at  the  trial,  or  made  it  ne- 
cessary for  him  to  have  a  writ  of  inquiry  on  a  judgment  by  default  ^  But 
in  a  similar  case,  the  court  made  a  rule  by  consent,  to  strike  out  all  the 
counts  but  one,  the  defendant  undertaking  to  permit  all  the  other  notes  to 
be  given  in  evidence,  either  before  the  master  or  a  jury,  under  the  count 
upon  an  account  stated  ^.  And  where  the  counts  do  not  appear  on  the 
face  of  them  to  be  superfluous,  the  court  of  King's  Bench  will  not  order 
them  to  be  struck  out,  merely  on  the  ground  that  the  causes  of  action 
are  not  included  in  the  particulars  of  the  plaintiff's  deihand  ^.  In  an 
action  on  a  bill  of  exchange,  the  court  of  Common  Pleas  refused  to 
strike  out,  as  unnecessary,  a  count  for  interest ;  though,  besides  counts 
on  the  bill,  the  declaration  contained  the  usual  money  counts*.  So, 
where  there  were  counts  in  a  declaration  for  work  and  labour  as  an  attor- 
ney, and  for  work  and  labour  generally,  that  court  refused  to  strike  out  the 
former  counts  as  unnecessary  '. 

If  a  declaration  contain  slanderous  or  impertinent  matter,  the  court  will  Slanderous,  un- 
order it  to  be  expunged  « :  And  where  a  declaration  unnecessarily  contains  dw^tmitter!** 
indecent  language,  the  courts  it  seems  will  order  it  to  be  referred  for 
scandal  and  impertinence ;  and  direct  the  master  or  prothonotary  to  tax 
exemplary  costs  \     So,  if  a  declaration  be  unnecessarily  long,  the  court  Unnecesniy 
will  expunge  the  superfluous  matter  :  as  where,  in  an  action  of  covenant  P""*"^- 
upon  an  indenture,  the  plaintiff  recites  the  whole  of  it,  and  not  merely 
such  parts  as  are  necessary ' ;  or  where,  in  an  action  of  trover,  he  sets  out 
a  long  inventory  of  goods,  with  Sequent  and  unnecessary  repetitions  and 
descriptions.     So,  in  an  action  against  forty  six  defendants,  the  court  of 
Common  Pleas  ordered  the  word  "  defendants"  to  be  substituted  for  the 
names  of  the  defendants,  in  all  the  places  where  they  occurred,  except  the 
first  K     In  these  cases,  when  the  objection  is  clear,  the  courts  will  order  Expunging  io 
the  superfluous  counts  or  matter  to  be  expunged  on  motion,  in  the  first  in-  rrfcrring  to^  ^ 
stance ;  but  otherwise  they  will  refer  it  to  the  master  ^,  or  prothonotary  ™,  maater,  or  pn^- 
and  decide  upon  his  report.     In  general,  however,  the  coiu-t  of  King's 
Bench  will  not  refer  a  declaration  to  the  master,  to  strike  out  superfluous 

*  Catron  v.  Berry,  E.  38  Geo.  III.  K.  B.  see  9  Moore,  786.  2  Bing.  412.  S.  C. 

^  Lane  y.  Smith,  M.  46  Geo.  III.  K.  B.  S  '1  Chit  Rep.  676.  and  n.  (a). 

Smith  R.  1  IS.  S.  C.  ^2  Wils.  20. 

<"  S  Bam.  &  Aid.  272.    1  Chit.  Rep.  709.  <  Cowp.  665. 727.  and  lee  2  H.  Bkc.  123. 

S.  C  1  Campb.  196.  in  notis, 

^  1  Chit.  Rep.  448,  9,  60.  k  i  New  Rep.  C.  P.  289. 

«  1  Fiog.  281.  8  Moore,  243.  S.a  ^  Cowp.  727.  1  DowL  &  RyL  608. 

'  9  Moore^  368.   2  Bing.  184.  S.  C.  and  "2  Blac.  Rep.  906.  1  Chit.  Rep.  460.  (a). 
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Of  BRINGING  Monet  into  Court. 

X  HE  practice  of  bringing  money  into  court  is  said  to  have  been  first  in-  Origin  of  bring* 

troduced  in  the  reign  of  Car.  II.  at  the  time  when  Kdyng  was  chief  jus-  |2J^°"^  ^'^ 

tice>  to  avoid  the  hazard  and  difficulty  of  pleading  a  tender  *.    And  it  is  In  what  cues 

allowed  in  cases  where  an  action  is  brought  upon  contract^  for  the  recovery  '^*°^**^ 

of  a  debt  ^>  which  is  either  certain^  or  capable  of  being  ascertained  by  mere 

computation,  without  leaving  any  sort  of  discretion  to  be  exercised  by  the 

jury  <^.     In  these  cases,  when  the  dispute  is  not  whether  any  thing,  but 

how  much  is  due  to  the  plaintiff,  the  defendant  may  have  leave  to  bring 

into  court  any  sum  of  money  he  thinks  fit ;  and  the  courts  will  make  a  Rule  for. 

rule,  that  unless  the  plaintiff  accept  of  it,  with  costs,  in  discharge  of  the 

action,  it  shall  be  struck  out  of  the  declaration,  and  paid  out  of  court,  to 

the  plaintiff  or  his  attorney ;  and  the  plaintiff,  upon  the  trial,  shall  not  be 

permitted  to  give  evidence  for  the  sum  brought  in  ^ :  which  rule  should  be 

accompanied  with  the  general  issue,  or  other  plea,  to  the  residue  of  the  de« 

mand  \ 

Thus,  in  assumpsit  ^  or  covenant  8,  for  the  payment  of  money,  the  de-  In  omim^mi^  or 
fendant  may  bring  money  into  court ;  and  in  covenant  to  find  diet  and  ^!^^t^/' 
lodging,  or  pay  ten  pounds,  the  court  allowed  him  to  bring  in  the  ten  money* 
pounds  K     In  debt  for  rent,  the  defendant  may  bring  money  into  court  in  In  debt  for  itnt 
the  King's  Bench  ^,  as  well  as  in  the  Common  Pleas  \  and  Exchequer ' ; 
although,  in  the  former  court,  it  was  refused,  in  the  time  of  Lord  Hardt> 
fuicke  ™ ;  and  in  a  case  previous  to  that  time  °,  the  court  said  they  never 
did  it  in  debt.    But  there  is  a  distinction  between  those  actions  of  debt,  On  record, 
wherein  the  plaintiff  cannot  recover  less  than  the  sum  demanded,  as  on  a  ^^iJ^'  ^'^ 
record,  specialty,  or  statute  giving  a  sum  certain  by  way  of  penalty  ^ ;  and 
those  actions  wherein  the  plaintiff  may  recover  less,  as  in  d^t  for  rent  v,  In  debt  for  rent 

*  1  Ld.  Raym.  255.   2  SaUc.  597.  2  Str.  '  1  Vent  S56.  2  Salk.  596,  7. 

787.     Cas.  temp.  Hardw.  207.     1  Wmi.  «  2  Salk.  596.   1  Wila.  75.  2  Bur.  1120. 
Saund.  5  Ed.  83.  a.  (2).  but  lee  R.  H.  5      Barnes,  28i.  2  Blac  Rep.  887. 

Jac.  I.  K.  B.  ^S  Mod.  805. 

^  Com.  Dig.  tit  Pkader,  C.  10.  *  2  Salk.  596,  7. 

«  2  Bur.  1 120.  k  Bamei,  280. 282.  Pr.  Reg.  257. 

<*  Say.  Rep.  196,  7.  2  Bur.  1121.  8  Bur.  i  Bunb.  12i. 

1773.   Imp.  K.  B.  10  Ed.  251.   R.  M.  5  ""  Cas.  tenqt.  Hardw.  178. 

Geo.  III.  tfi  Scac.  Man.  Ex.  Append.  217,  "  2  Str.  890. 

18.  and  see  Append.  Chap.  XXV.  §  1, 2, 8.  "*  Cro.  Jac.  128.  498.  620.  8  Mod.  41. 
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OF  BBINGING  MONET   INTO  COURT.  OSt 

court  * ;  but  now  it  is  otherwise  ^ :  and  the  efiect  of  the  rule  will  be,  not  to 

make  the  plaintiff  pay,  but  only  to  lose  his  subsequent  costs.    And,  in  ac-  Agunst  justices 

tions  against  justices  of  the  peace  S  officers  of  the  excise*^,  or  customs ^  "^ !**<*• 

commissioners  of  bankrupt ',  or  officers  of  the  army,  navy,  or  marines  «,  for  cise,  or  customs, 

any  thing  done  in  the  execution  of  their  offices,  "  in  case  the  defendants  Commissioners 

'^  shall  have  neglected  to  tender  any,  or  shall  have  tendered  insufficient  offl^^'^^, 

**  amends,  before  the  action  brought,  they  may,  by  leave  of  the  court,  at  &c. 
any  time  before  issue  joined,  pay  into  court  such  sum  of  money  as  they 
shall  see  fit ;  whereupon  such  proceedings  orders  and  judgment  shall  be 
had  made  and  given,  in  and  by  such  court,  as  in  other  actions  where  the 
*'  defendant  is  allowed  to  pay  money  into  court  ^." 

There  is  said  to  be  no  precedent,  where  there  are  several  defendants,  fox  Not  alloti'ed,  for 

<me  to  pay  money  into  court  *.     Where  there  arc  sever^  counts  or  breaches  ScfendantsT^ 

in  the  declaration,  and  as  to  some  of  them  the  defendant  may  bring  money  when  allowed, 

into  court,  but  not  as  to  the  others,  he  may  obtain  a  rule  for  brininnij:  it  in  o*"  »>*>^  oo  ••▼e- 

,  nl  counts,  or 

specially,  upon  some  of  the  counts  or  breaches  only.     Thus,  where  an  ac«  breaches. 

tioD  of  covenant  ^  was  brought  upcm  a  lease,  for  non-payment  of  rent,  and 

not  repairing,  &c.  the  court  of  King's  Bench  made  a  rule,  that  upon  pay« 

Bsent  of  what  should  appear  to  be  due  for  rent,  the  proceedings  as  to  that 

diould  be  stayed ;  and  as  to  the  other  breaches,  that  the  plaintiff  might 

pvoeeed  as  he  should  think  fit.     So,  in  covenant  upon  a  charter-party  ^  In  action  on 

the  defendant  was  allowed  to  bring  money  into  court,  upon  two  of  the  *^"*'^^-P*'^* 

breaches  only ;  viz.  for  freight  and  demurrage.     But  in  debt  for  the  penalty 

of  a  charter-party,  the  court  of  Comm<m  Pleas  discharged  the  rule  icx 

bringing  vioa^j  into  court  ^ :  and  in  another  case,  they  refused  to  permit 

the  defendant  to  pay  money  into  court  on  all  the  counts  in  the  declaratioii 

except  the  last,  and  to  demur  to  that  count  °.     If  a  defendant  bring  money  Costs,  on  taking 

into  court  upon  some  of  the  counts,  and  the  plaintiff  take  it  out>  the  latter  ^"^  ("oncy- 

is  only  entitled  to  the  costs  of  those  counts  ^. 

The  motion  for  leave  to  bring  money  into  court  is  a  motion  of  course.  Motion  for, 
and  should  regularly  be  made  before  plea  pleaded  p  ;  but  it  is  frequenUy  ^^^"^  ***^ 


*  2  Salk.  596. 
»»  2  Str.  796. 

*  Stat  24  Geo.  II.  c  44.  §  4.  And  note, 
this  seems  to  have  been  the  first  statute 
which  aUows  money  to  be  brought  into  court, 
In  an  action  for  general  damages. 

*»  Stat  2S  Geo.  III.  c  70.  §  SS. 

*  Stat  24  Geo.  III.  sess.  2.  c.  47.  $  35. 
(repealed  ky  6  Geo.  IV.  c.  105.)    28  Geo. 

III.  c.  37.  S  28.    6  Geo.  IV.  c  108.  §  96. 
'  Stat  6  Geo.  IV.  c.  16.  §  43. 

«  Stat  6  Geo.  IV.  c.  108.  §  96. 
>"  See  also  the  statutes  13  Geo.  III.  c  78. 
^  79.    IS  Goo,  III.  c.  84.  §  81.  &  3  Geo. 

IV.  c.  126.  §  144.  as  to  bringing  money 
into  court,  by  persons  acting  under  the  gene- 


ral hi^way  and  i¥fitpike  acts.  And  m  ta 
bringing  it  in,  by  persons  acting  in  pursuance 
of  the  laws  relative  to  larceny,  &c.  or  mali- 
cious injuries  to  property,  see  the  statutes  7 
&  8  Geo.  IV.  c  29.  §  75.  and  c.  30.  §  41. 

i2Blac.Rep.10S0. 

^  2  Salk.  596.  1  Wils.  75.  Barnes,  284. 
b«t  see  1  Vent  856.  contra:  and  see  Pr. 
Reg.  a  P.  256.  2  Blac.  Rep.  837. 

12  Bur.  1120. 

""  Barnes,  285. 

"  Pr.  Reg.  256. 

**  4  Dumf.  &  East,  579.  2  Taunt  266. 

^  1  Ld.  Raym.898.  1  Wils.  157.  Bamei^ 
279. 
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After  granting 
new  tmL 

To  whom  mo- 
ney paidf  in 
K.B. 


Rule  for,  in 
K.B. 


In  a  P. 


To  whom  mo- 
ney ptid^  in 

a  P. 


On  pletof 


Takinff  money 
out  ofcourt. 


Effect  of,  on 
verdict  for 
plaintiff 


Rule  commonly 
drawn  up^  with 
costs. 


made  \  aind  in  some  cases  expressly  authorized  ^>  f^ft^  plea,  on  obtaining  t 
judge's  order  for  that  purpose:   and  if  there  has  been  no  delays  the 
courts  will  give  the  defendant  leave  to  withdraw  the  general  issoe,  Ib 
order  to  bring  money  into  court ,  and  replead  it>  on  payment  of  costs :  And 
he  has  even  been  allowed  to  bring  it  in^  after  the  granting  of  a  new  trial'. 
In  the  King's  Bench>  the  motion  paper  being  signed  by  counsel,  the 
money  should  be  paid  to  the  signer  of  the  writs,  who  acts  in  this  instance 
as  deputy  to  the  master  ^ ;  and  will  give  a  receipt  for  the  money,  on  beiiig 
paid  20«.  for  eveTy  100/.  and  so  in  proportion  for  every  greater  or  leHcr 
sum,  exceeding  10/.  and  2#.  for  every  sum  under  10/.  besides  28.4d.fm 
the  receipt  ^     The  rule  for  bringing  in  the  money  is  drawn  up,  in  tiiii 
court,  by  the  derk  of  the  rules  in  term  time,  or  within  a  week  after,  as 
the  motion  paper  and  receipt  being  left  with  him  as  instructions ;  but 
after  a  week  from  the  end  of  the  term,  there  must  be  a  judge's  order  fn 
drawing  up  the  rule,  which  is  granted  of  course,  without  a  summons.    Is 
the  Common  Pleas,  if  the  sum  be  under  Jive  pounds,  it  may  be  paid  in 
on  a  side-bar  or  treasury  rule,  which  is  granted  of  course  by  the  seoood- 
aries ;  but  if  it  amount  to  that  sum  or  upwards,  a  seijeant's  hand  is  se* 
cessary  for  obtaining  the  rule :  and  after  a  week  from  the  end  of  the  tera, 
there  must  also  be  a  judge's  order  for  drawing  it  up.     The  rule  in  thii 
court  being  taken  to  the  prothonotaries'  office,  the  cleric  there  will  receive 
the  money,  and  write  a  receipt  in  the  margin,  on  being  paid  li2.  in  tiie 
pound,  and  \t.  Ad.  for  the  receipt.    On  a  plea  of  tender,  with  a  pnfert  n 
curid,  the  sum  tendered  must  be  paid  to  the  signer  of  the  writs  in  tiie 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  who  will  gife  t 
receipt  for  it  in  the  margin  of  the  plea ;  and  if  not  paid,  the  plaintiff  bmj 
consider  the  plea  as  a  nullity,  and  sign  judgment  <.     If  the  defendnt 
bring  money  into  court  on  a  plea  of  tender,  the  plaintiff  may  take  it  9A, 
though  he  reply  that  the  tender  was  not  made  befnre  action  broo^^: 
Or  he  may  reply  a  subsequent  demand  and  refusal;  and  on  a  verdict 
for  the  plaintiff,  on  issue  taken  thereon.  Lord  Mansfield   said :  "  Hk 
money  having  been  taken  out  of  court,  the  plaintiff  shall  recover  only 
nomsyta/  damages,  but  otherwise  the  verdict  would  have  been  for  the  sob 
tendered  *." 

The  rule  to  bring  money  into  court  is  commonly  drawn  up  with  €Otitf 
to  be  taxed  by  the  master  in  the  King's  Bench,  or  one  of  the  prothwi 
taries  in  the  Common  Pleas :   And,  in  the  King^s  Bench,  the  court  will 
not  in  general  permit  the  defendant  to  bring  into  court  the  debt  and  ooiti 
up  to  a  certain  day  after  the  action  brought,  (thereby  excluding  the  ooiti 


*1  Durnf.  &  East,  711. 

^  Stat  Si  Geo.  II.  c.  44.  $  4.  and  see  7 
Taunt.  83.  2  Marsh.  S56.  S.  C  where,  in 
an  action  against  a  magistrate,  the  defendant, 
after  issue  joined  was  allowed  to  withdraw 
the  general  issuer  pay  money  into  court,  and 
plead  de  novo.  3 Bam. &  Cres.  159.  4I>owL 
&  RyL  776.  S.  C  accord. 


"  2  Str.  1271.  Barnes,  889.  968. 

0  Per  Cur.  M.  89  Geo.  IIL  K.  B. 

*  1  Cromp.  3  Ed.  148. 

fR.H.6/ac;LK.B. 

>  1  SCr.  638.  BanMi,8S8.  Amte,S6&. 

^  1  Bos.  &  PuL  898. 

I T.ifiMy^lGd.Sk.iteT.t8(^ 

UI.  K.B. 
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of  the  declaration  delivered^)  upon  the  ground  of  an  offer  to  pay  the  debt 
and  costs  up  to  that  period^  without  having  made  a  tender  before  action^ 
or  obtaining  the  common  rule  for  staying  proceedings  on  payment  of  debt 
and  co8ts>  up  to  the  time  of  the  application  *.  But  where  the  plaintiff's  When  not,  in 
conduct  appeared  to  have  been  oppressive^  the  court  of  King's  Bench^  on 
motion,  discharged  so  much  of  the  rule  for  bringing  money  into  court,  as 
related  to  the  pajrment  of  costs  ^  So,  where  an  action  was  brought  for 
two  separate  sums  of  money,  one  of  which  the  defendant  offered  to  pay, 
with  all  costs  to  that  time,  and,  the  plaintiff's  attorney  having  refused  to 
stay  proceedings  on  those  terms,  the  defendant  paid  that  sum  into  court ; 
but  the  plaintiff  afterwards,  finding  that  he  could  not  support  the  action 
for  the  other  part  of  his  demand,  took  the  money  out  of  court,  and  dis- 
continued the  action ;  the  court  allowed  the  defendant  his  costs,  from  the 
date  of  his  <^er  to  pay  the  sum  paid  into  court,  and  directed  that  the 
aame  should  be  set  off  against  the  plaintiff's  costs  previously  incurred  ^. 

So,  in  the  Common  Pleas,  according  to  several  recent  decisions,  where  In  what  cttef 
the  defendant,  after  action  brought,  and  before  declaration,  offers  to  pay  the  corts'to  ?^- 
debt  and  costs,  and  the  plaintiff  refuses  to  receive  it,  the  court  will  per-  tain  time  only, 
mit  the  defendant  to  pay  the  debt  into  court,  with  the  costs  of  the  action 
up  to  the  time  of  his  offer  only ;  and  if  the  plaintiff  take  the  money  out 
of  court,  he  will  be  compelled  to  pay  the  costs  of  the  application,  and  all 
costs  in  the  action  subsequent  to  the  offer':  And  in  like  manner,  upon 
setting  aside  a  writ  of  inquiry,  the  court  of  Common  Pleas  permitted  the 
defendant  to  pay  money  to  the  plaintiff,  under  a  rule  of  court,  with  the 
costs  of  the  action  up  to  that  time,  and  ordered  that  the  plaintiff's  further 
proceedings  should  be  at  the  peril  of  paying  the  subsequent  costs  ^  So,  In  Bxcheqner. 
in  the  Exchequer,  the  court,  in  a  proper  case,  would  it  seems  adopt  a 
similar  mode  of  proceeding'.  But  where,  in  an  action  for  work  and  la- 
bour, the  defendants,  having  offered  by  letter  to  pay  a  certain  sum  for  the 
debt  with  the  costs  up  to  that  time,  which  was  refused  by  the  plaintiff, 
obtained  a  rule  to  shew  cause,  why  the  sum  offered  and  the  costs  should 
not  be  paid  into  court,  and  further  proceedings  stayed,  and  why  the  plain- 
tiff should  not  pay  the  costs  incurred  since  the  offer,  and  why,  if  the 
plaintiff  refused  to  accept  it,  that  sum  should  not  be  paid  into  court,  and 
struck  out  of  the  declaration ;  the  court  of  Common  Pleas  discharged  the 
rule,  it  appearing  that  there  was  nothing  oppressive  in  the  plaintiff's  con- 
duct-S :  And  in  general,  where  money  is  paid  into  court  upon  the  com- 
mon rule,  the  latter  court  will  not  discharge  that  part  of  it  which  directs 
the  payment  of  costs,  unless  the  defendant  have  been  prevented  from 
making  a  legal  tender,  by  the  fraud  or  vexatious  conduct  of  the  plaintiff: 

*  IS  East,  55L  •  1  Taunt  491.  but  see  Cas.  Pr.  C.  P.  85. 

^  1  Bur.  678.  Barnes,  281.285. 

^  2  Bam.  &  Aid.  776.  1  Chit  Rep.  471.  '  11  Pricey  545.  but  see  id.  5SS. 

S.  C  ■5  Taunt  ^40.  1  Marsh.  392.  S.  C.  and 

^  2  Taunt  203. 283.  4  Taunt  255.  Holt  see  6  Moore,  430.  3  Brod.  &  Bing.  168.  S. 

iS;i.  Pri.  7.  n.  but  see  Cas.  Pr.  C  P.  120.  C.   6  Moore,  481.  486.  m  Notif.    11  Pricey 

Pr.  Reg.  268.  S.  C.  iemb,  contra.  588. 
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Therefore^  thejr  refused  the  application^  where  the  defendant  hadner^ 
pulled  out  his  pocket  book,  for  the  purpose  of  making  a  tender,  six  wedn 
befwe  action  brought,  and  was  prevented  by  the  plaintiff'a  walking  awaj; 
the  defendant  never  having  repeated  the  offer  *.  A  copy  of  the  role  k 
usually  annexed  to  the  plea,  or  otherwise  served  on  the  plaindfTs  attorney] 
And  bringing  money  into  court  can  only  be  proved,  by  the  role  for  twing- 
ing it  in^. 

Bringing  money  into  court  is  in  general  considered  aa  an  acknowled^ 
ment  of  the  right  of  action,  to  the  amount  of  the  sum  farougfat  in  ^  ;  wldtk 
the  plaintiff  therefore,  on  producing  an  office  copy  of  tlie  mle^  is  entitled 
to  receive  at  all  events,  whether  he  proceed  in  the  action  or  not,  nd 
even  though  he  be  nonsuited,  or  have  a  verdict  against  him  ^ :  And  iriicfe 
goods  have  been  sold  to  the  defendant  by  sample,  at  a  atipnlated  price,  ke 
cannot,  after  payment  of  money  into  court,  in  an  acdon  of  inddtiUtu 
assumpsit,  insist  upon  any  defect  in  the  goods ;  since^  by  paying  mooey 
into  court,  he  adnpts  the  original  contract* :    If  a  purchaser  mean  to  in- 
sist on  such  an  objection,  he  ought  to  return  the  goods  *.  Bringing  money 
into  court  being  an  acknowledgment  on  record,  the  party  can  never  rs 
cover  it  back  again,  though  it  afterwards  appear  that  he  paid  it  wroo^ 
fully  ':   And  the^  court  of  Conunon  Pleas  will  not  order  money  fanx^ 
in  by  the  defendant  through  a  mistake  to  be  restored,  unless  it  appear  ^ 
some  fraud  or  deceit  has  been  practised  upon  him  f .    But  bringing  mflocy 
into  court  is  said  to  be  an  admission  of  a  l^al  demand  only  ^ :   And  be* 
yond  the  amount  of  the  sum  brought  in,  it  is  no  acknowledgment  of  ikt 
right  of  action ' :   therefore  if  the  plaintiff  proceed  further,  it  is  at  Ui 
peril.     So,  in  actions  of  trespass  a^nst  justices  of  the  peace,  &c.  foracH 
done  by  them  ex  officio,  bringing  money  into  court  seems  to  be  no  admis- 
sion of  the  right  of  action  ^.    And  where  money  has  been  paid  into  ooiiit» 
short  of  the  plaintiff^s  demand,  and  it  is  taken  out  of  court,  evidence  ii 
admissible  to  shew  quo  animo  it  was  done ;  and  it  is  not  to  be  taken  ceo- 
dusively  as  an  admission  that  the  rest  of  the  demand  was  onfbunded '. 

It  has  been  doubted,  whether  the  plaintiff  can  be  nonsttked,  after  bring" 
ing  money  into  court ;  but  there  seems  to  be  little  reason  for  such  a  doolit 
When  money  is  brought  into  court,  unless  the  plaintiff  will  accept  it  widi 
costs,  in  discharge  of  the  suit,  it  is  considered  as  paid  before  actisi 
brought,  and  struck  out  of  the  declaration ;  and  the  action  proceeds  for  ikt 
residue  of  the  demand,  in  like  manner  as  if  it  had  been  originaUy  cqm^ 
menced  for  that  only  °^.  And,  accordingly,  the  practice  of  nonsuiting  the 
plaintiff,  after  money  paid  into  court,  appears  to  be  supported  by  maay 


.  *  2  Marsh.  478. 

^  S  Campb.  41.  1  Car.  &  P.  21.  n. 
"^  6  Bur.  2640.  2  Dumf.  &  East,  276. 
0  2  SaQc  697.   2  Str.  1027.   Cas.  temp. 
Hardw.  200.  a  C.   Pr.  Reg.  260.  Cat.  Fir. 

c  P.  ae.  s.  c. 

•2  Stark.  iVuPW.  IDS. 
'  2  Dumf.  &  East,  646. 


*  2  Bos.  &  PuL  898. 
<"  1  Bos.  &  PuL  264. 

*  1  Dum£  &  East,  464w  and  «e  S 
&  East,  667.  4  Dumt  &  Eui,  A79. 

k  13  East,  202,  S. 
1  6  Esp.  Bcp.  60. 
"  3  DoraC  &  Bist,  6  7. 
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authorities  *.  It  seems^  therefore,  that  after  payment  of  money  into  court, 
there  may  be  a  nonsuit,  a  judgment  as  in  case  of  a  nonsuit,  a  demurrer 
to  evidence,  or  a  plea  puis  darrevL  continuance :  in  short,  that  the  cause 
goes  on  substantially  in  the  same  manner,  as  if  the  money  had  not  been 
paid  in  at  all  \ 

When  the  declaration  contains  a  count  on  a  special  contract,  bringing  In  what  cues 
money  into  court  generally  is  an  admission  of  the  contract,  so  as  to  super-  ^n*nwt*and  in 
sede  the  necessity  of  proving  it  at  the  trial  ^ :  therefore  in  such  case,  if  ^^^^  °o^ 
the  defendant  mean  to  deny  the  existence  of  the  contract,  he  should  pay 
money  into  court  specially,  on  the  other  counts  of  the  declaration.     So,  In  action  on 
where  the  defendant  paid  money  into  court  generally,  upon  a  declaration  ^  ^* 
containing  a  count  on  a  policy  of  assurance,  together  with  the  money 
counts,  the  court  of  King's  Bench  held,  that  this  was  an  admission  of  the 
contract  stated  in  the  special  count ;  and  that  it  was  not  competent  to  the 
defendant  to  shew  that  the  policy,  by  which  the  risk  was  originally  made 
to  cease  after  the  ship  had  moored  twenty  four  hours  in  safety,  was  after- 
wards altered  by  the  broker,  without  the  defendant's  knowledge  ^.     So,   When  aerenl 
where  two  breaches  were  assigned  in  one  count  of  a  declaration  upon  a  as^el*^ 
contract,  and  the  defendant  paid  money  into  court  upon  one  of  them,  the 
court  held  that  he  thereby  admitted  the  whole  contract,  as  set  out  in  that 
count  ^     And  after  payment  of  money  into  court  by  a  defendant,  in  an  By  farmer  of 
action  brought  against  him  on  the  2  &  3  £dw.  VI.  c  13.  by  a  farmer  of  2^^  Ed'^VL 
tithes,  he  cannot  object  to  the  plaintiff's  title  to  the  tithes ;  because  he  c*  13.' 
has  admitted  the  plaintiff's  right  generally,  and  has  reduced  the  cause  to 
a  mere  question  of  the  amount  of  the  damages  ^    A  tender  also,  upon  Tender  admiu 
which  money  is  paid  into  court,  admits  the  contract  and  &cts  stated  in  fi[|!|/^^aied  la 
the  declaration :    Therefore,  where  a  count  averred,  that  in  consideration  declaration. 
that  the  plaintiff  would  let  to  the  defendant  certain  tithes,  the  defendant 
agreed  to  pay  41/.,  and  that  plaintiff  did  let  the  said  tithes,  and  permit 
the  defendant  to  take  them ;  a  tender  pleaded  to  all  the  counts  generally, 
was  held  to  preclude  the  defendant  from  shewing  a  legal  interruption  to 
his  taking  the  tithes,  if  any  such  interruption  had  subsisted  «.     But  pay-  What  it  not 
ment  of  money  into  court  generally,  upon  a  declaration  containing  a  count  brinoinff  imner 
on  a  policy  of  assurance,  and  the  money  counts,  is  only  an  admission  of  ^°^o  ^o*"^  in 

policy  r'^M«gf^ 

the  contract ;  but  does  not  preclude  the  defendant  from  disputing  his  lia-  &c. 
bility  beyond  such  payment,  for  goods  which  were  not  loaded  according  to 
the  terms  of  the  policy  \    And  where,  in  an  action  on  a  policy  of  assur- 

■  2  Salic.  607.  Pr.  Reg.  260.  Cas.  Pr.  C.  Blac.  374.  Bryan  v.  WUHamton,  M.  88  Geo. 

P.  S6.  S.  C.  Cas.  temp,  Hardw.  206.  2  Str.  III.  C.  P.    2  Boa.  &  PuL  660.   8  CampU 

1027.  S.  C.  i  Dumf.  &  East,  10.  7  Dumf.  867.  1  Car.  &  P.  20.  (b.) 

&  East,  872.   2  Esp.  Rep.  481.  607.   2  H.  <*  9  East,  826. 

Blac.  874.  and  see  1   Campb.  827,  8.  m  *  1  Barn.  &  Cres.  8.  2  Dowl.  &  RyL  1^ 

noiis.  3  Bing.  290.  2  Car.  &  P.  86.  S.  C.  S.  C. 

«>  2  H.  Blac.  876.  per  £yre,  Ch.  J.  f  4  Price,  68. 

'  2  Dum^  &  East,  276.  4  Dumf.  &  East,  '  8  Taunt.  96. 

579.    Peake's  Cas.  iVi.  PW.  8  Ed.  20.  /«£.  ^^  2  Maule  &  SeL  106. 
(a.1    1  Esp.  Rep.  847.  2  East,  128.    8  H« 
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jRrkhout  ^  previous  demand  of  the  costs  ^  But^  in  the  King's  Bench^  the 
plaintiff  must  proceed  in  the  action^  if  they  are  not  paid^  and  cannot  have 
hn  attachment^;  for  the  rule  in  this  court  is  conditional^  and  not«  as  in 
the  Common  Pleas  S  obligatory  upon  the  defendant  to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sum  brought  into  court  is,  by  Consequences 
the  terms  of  the  rule,  to  be  struck  out  of  the  declaration,  and  paid  out  of  acUorfbr  *"*  *° 
ooart,  to  the  plaintiff  or  his  attorney ;  and  upon  the  trial  of  the  issue,  the  greater  sum. 
plaintiff  shall  not  be  permitted  to  give  evidence  for  the  same :   In  such 
case,  if  the  phuntiff  proceed  to  trial ',  otherwise  than  for  the  non-payment 
of  costs,  and  do  not  prove  more  to  be  due  to  him  than  the  sum  brought 
in,  the  plaintiff,  on  the  rule  being  produced  %  shall  be  nonsuited  ',  or  have 
a  verdict  against  him  f^,  and  pay  costs  to  the  defendant  ^ :  and  even  though 
the  rule  be  not  produced,  the  plaintiff  it  seems  cannot  take  a  verdict  for 
the  sum  brought  into  court '.     But  if  more  appear  to  be  due  to  him,  he 
shall  have  a  verdict  for  the  overplus,  and  costs  K    When  the  plaintiff  pro-  When  plaintiflf 
eeeds  further,  without  going  on  to  trial,  he  shall  have  his  costs,  to  the  5[°^  without 
time  of  bringing  money  into  court ;  and  the  defendant  be  allowed  his  sub-  going  to  trial. 
sequent  costs ' :   And  the  plaintiff  is  entitled  to  costs,  up  to  the  time  of 
bringing  money  into  court,  though  he  afterwards  give  notice  of  trial,  which 
lie  neglects  to  countermand,  whereby  the  defendant  is  entitled  to  judg- 
ment as  in  case  of  a  nonsuit  ^ ;  or  though  the  plaintiff  afterwards  enter  the 
record  £9r  trial,  and  withdraw  it  °.    But  the  plaintiff  is  not  entitled  to  After  judgment 

as  in  case  of 

eosts,  up  to  the  time  of  bringing  money  ipto  court,  after  the  defendant  has  nonsuit,  &c. 

obtained  judgment  as  in  case  of  a  nonsuit  S  or  judgment  of  non  pros  for 

not  entering  the  issue  p,  or  after  a  juror  has  been  withdrawn  by  consent  4. 

In  the  Exchequer,  the  plaintiff  is  entitled  to  costs,  up  to  the  time  of  In  Exchequer. 

bringing  money  into  court,  although  he  has  made  default  in  trying  the 

eause,  after  a  peremptory  undertaking':   And  he  may  take  the  money 

out  of  court,  without  an  application  for  that  purpose ;  and  by  so  doing,  all 

farther  proceedings  are  stayed '. 


■  2  New  Rep.  C.  P.  478.  6  Price,  126. 
7  Price,  674. 

»>  2  Str.  1220.  7  Dumf.  &  East,  6. 

""  Barnes,  288.  Pr.  Reg.  259.  S.  C  11 
Bast,  819. 

0  2  SaUc.  597.  2  Str.  1027.  Cas.  temp. 
Hardw.  206.  S.  C.  Say.  Rep.  196, 7.  2  Bur. 
1121. 

'  5  Com.  Dig.  20.  and  see  Willes,  485. 

'  Qu.  Whether  a  plain  lifii  having  taken 
inoney  out  of  court  after  being  nonsuited, 
and  never  having  moved  to  set  the  nonsuit 
aside,  is  barred  from  bringing  a  new  action  ? 
S  Esp.  Rep.  106. 

■  Cas.  (em/7.  Hardw.  260. 

^  4  Dumfl  &  East,  10.  1  Saund.  83.  (2). 
i  Taunt  361.  4  Taunt.  106.  but  see  1 
Durnf.  &  East,  710.    2  Bos.  &  PuL  56. 


contra, 

I  Haviland  v.  CoU,  M.  24  Geo.  III.  K.B. 

^  Cas.  temp.  Hardw.  260.  As  to  the  efiect 
of  taking  the  single  rent  out  of  court  upon  a 
plea  of  tender,  in  an  action  for  double  valuer 
with  a  count  for  use  and  occupation,  see  10 
East,  48. 

1  1  Dumf.  &  East,  629.  Willes,  191. 
Barnes,  280.  282.  Pr.  Reg.  254,  5.  S.C.  1 
Younge  &  J.  218.  but  see  Say.  Rep.  196. 
contra, 

*"  8  Dumf.  &  East,  408. 

"  Id,  486. 

"^  2  Maule  &  Sel.  885. 
.     ^  6  Taunt  158.  1  Marsh.  510.  S.  C 

*i  8  Dumf.  &  East,  657. 

'  1  Younge  &  J.  218. 
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iDourt,  the  court  will  order  it  to  be  paid  out  to  the  defendant,  towards 
satisfaction  of  his  costs  ^     It  had  been  a  question  often  agitated  in  that   Production  of 
court,  whether  in  cases  where  there  was  a  rule  to  pay  money  into  court,  ™titk^la'"^V 
the  production  of  it  by  the  defendant  was  to  be  considered  as  evidence  on  to  reply. 
his  part,  which  gave  the  plaintiff's  counsel  a  right  to  reply :  If  the  plain- 
tiff took  a  verdict  for  the  whole  of  his  demand,  without  giving  credit  for 
the  sum  paid  into  court,  the  court  would  set  it  aside,  without  requiring 
evidence  of  the  existence  of  such  a  rule :  and  therefore  a  rule  was  made, 
that  in  future  this  should  not  be  considered  as  evidence  on  the  part  of  the 
defendant,  so  as  to  give  the  plaintiff  a  right  to  reply  ^ 

■  Cas.  Pr.  C.  p.  54.  Pr.  Reg.  861.  S.a  »»  2  TaunL  267.  1  Car.  &  P.  21.  n. 

fianiei,280. 
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pkintiff  has  a  freehold  interest  *.     This  plea  may  be  filed  de  bene  esse,  in 
the  King's  Bench^  within  the  time  allowed  for  pleading  in  abatement  ^ 

In  transitory  actions^  it  is  said  S  the  defendant  cannot  plead  to  the  Tn  transitoiy 
jurisdiction  of  the  courts  unless  the  plaintiff  by  his  declaration  shew,  that  ■*''*"°*" 
the  cause  of  action  accrued  within  a  county  palatine :  and  even  then,  it 
must  be  averred  in  the  plea,  either  that  the  defendant  dwells  in  the  county 
palatine,  or  that  he  had  sufficient  goods  and  chattels  there,  by  which  he 
may  be  attached ;  otherwise  the  plea  cannot  be  allowed,  lest  a  failure  of 
justice  should  ensue  ^ ;  and  the  defendant  cannot  in  such  case  demur  to 
the  declaration*,  or  move  in  arrest  of  judgment  '. 


Of  a  nature  very  similar  to  pleading  to  the  jurisdiction  of  the  court,  is  CUiming  conu- 
claiming  conusance  s  /  or  praying  that  the  cause  may  be  determined  be-  '^^* 
fore  an  inferior  jurisdiction :  concerning  which,  it  will  be  proper  to  con- 
sider, the  several  sorts  of  inferior  jurisdictions ;  in  what  cases  conusance 
may  be  claimed ;  and  the  time  and  manner  of  claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions^.  The  first  is  to  hold  Inferior  jurisdic- 
pUas,  which  is  merely  a  concurrent  jurisdiction ;  and  can  neither  be  ****"*'  ^ 
claimed  nor  pleaded.  The  second  is  a  general  conusance  of  pleas  ;  which 
being  intended  for  the  benefit  of  the  lord,  may  be  claimed  by  him,  though 
it  cannot  be  pleaded  by  the  defendant.  The  third  is  a  conusance  of  pleas, 
urith  exclusive  words ;  as  where  the  king  grants  to  a  city,  that  the  in- 
habitants shall  be  sued  within  the  city,  and  not  elsewhere :  This  being 
an  exempt  jurisdiction,  may  be  either  claimed  or  pleaded  K  Hence  it  is 
a  general  rule,  that  whenever  the  defendant  can  plead  to  the  jurisdiction 
of  the  court,  there  the  lord  of  the  £ranchise  may  claim  conusance,  but  not 
vice  versa  K 


The  privilege  of  claiming  conusance  is  confined  to  courts  of  record ',  By  what  coorti. 
and  local  actions™ ;  except  where  the  defendant  is  a  member  of  the  uni-  actioiu, 


conu- 


versity  of  Oxford,  or  Cambridge  " ;  And  it  is  also  confined  to  such  actions  "J^^LS*^  ** 
as  were  in  esse  at  the  time  of  the  grant  ^ ;  and  does  not  extend  to  those 
created  since,  by  act  of  parliament,  except  where  a  common  law  action  is 


*  2  Bur.  1046.  and  see  S  WiU.  51. 
»  10  East,  525. 

*  4  Inst.  212,  IS.  1  Sid.  103.  Carth.  109. 
Gilb.  C.  P.  191.  1  Bac.  Abr.  560.  and  see 
8  East,  128. 

0  Carth.  355. 

'  ItL  S54.  5  Mod.  144.  S.  C.  and  see  fur- 
ther,  as  to  pleas  to  the  jurudktion,  1  Chit. 
IV.  4  Ed.  380,  &c. 

f  Carth.  11.  Comb.  30.  48.  S.  C.  and  see 
Comb.  115.  As  to  convmnce  in  general,  see 
GUb.  C  P.  192,  &c.  Vin.  Abr.  Ut.  Gmu- 
Mtnce,  Com,  Dig.  tit  Caurts,  P.  1  ChitK. 
4  Ed.   361,  &c    1  SeL  Pr.  Chap.  VU. 


SI. 

*  Gilb.  a  P.  191.    1  Bac  Abr.  560.    1 

RoL  Abr.  489. 

i'  Palm.  456.  Hardr.  509.  2  Ld.  Raym, 
836.  1  Salk.  148.  3Sa]k.79.  12  Mod.  648. 
S.  a  Id,  666.  10  Mod.  126.  Vin.  Abr.  tit. 
Conunmcej  589. 

*  Bro.  Abr.  tit.  Conusance,  52.  1  BUc 
Rep.  J  97. 

k  Gilb.  C  P.  193. 

1  2  Inst.  140. 

""  4  Inst.  213.  1  Sid.  103. 

"  Gilb.  C.  P.  193.  1  Bac  Abr.  560. 

«  14  Hen.  IV.  20.  b. 


OP  CLAIMING   CONUSANCE.  OSS 

bridge,  over  which  the  nniversity  court  has  jurisdiction^  was  allowed  in 
the  King's  Bench ;  upon  the  claim  of  the  vice-chancellor,  on  behalf  of 
the  chancellor,  masters  and  fellows  of  the  university,  entered  on  the  roll 
in  due  form,  setting  out  their  jurisdiction  under  charters  confirmed  by  act 
of  parliament,  and  averring  the  cause  of  action  to  have  arisen  within 
«uch  jurisdiction :  although  it  was  objected  that  the  claim  was  preferred 
too  early,  on  the  mere  issuing  of  a  writ  of  latitat  against  the  privileged 
member,  to  answer  in  a  plea  of  trespass,  before  declal-ation ;  by  which  it 
could  not  appear  where  the  cause  of  action  arose,  nor  consequently  that  it 

•  arose  within  the  town  and  suburbs  of  Cambridge,  to  which  the  juris* 
diction  of  the  university  court  in  personal  actions  is  confined ;  and  that  it 
was  not  sufficient  to  supply  that  fiict  by  affidavit :  But  the  court  held, 
that  it  was  the  usual  course  to  support  claims  of  conusance  by  affidavits 
verifying  the  necessary  hcts,  which  it  was  competent  to  the  plaintiff  to 
deny  in  the  same  mode ;  and  that  the  difficulty  was  not  greater  before, 
than  after  declaration ;  and  the  sooner  the  claim,  if  well  founded,  was 
preferred,  the  better  for  the  plaintiff.  In  the  same  case  it  was  objected, 
that  if  the  claim  might  be  preferred  upon  the  latitat  before  declaration, 
then  it  ought  to  be  preferred  in  the  Jirst  instance,  after  the  return  of  the 
latitat,  namely,  upon  the  day  of  appearance  given  by  the  rule  of  court, 
that  IB,  in  eight  days :  but  the  court  held,  that  the  Jirst  instance  after  the 
return  day  of  the  writ,  which  is  the  first  step  of  the  plaintiff  entered  on 
the  record,  continued  till  the  declaration  filed,  which  is  the  next  step 
taken  by  the  plaintiff  on  the  record ;  within  which  time  the  claim  was 
made.  Another  objection  was,  that  it  appeared  by  the  roll,  on  which  the 
power  of  attorney  to  claim  conusance  and  the  claim  itself  were  entered, 
that  the  claim  was  made  on  the  return  day  of  the  writ,  that  Is,  on  the 
fifteenth  of  November,  before  the  power  of  attorney  to  claim  it  was  exe- 
cuted, which  bore  date  on  the  27th :  But  the  court  took  notice  that  the 
claim  was  in  fact  made  on  the  28th,  in  the  letter  missive  and  significatory 
of  the  vice-chancellor  to  them ;  although,  in  making  up  the  roll,  it  was 
entered  by  their  officer  as  on  the  return  day  of  the  writ  by  relation,  no 
subsequent  day  in  court  being  then  given  on  the  record. 

As  to  the  manner  of  making  the  claim,  it  is  holden,  that  conusance  How  diimcd. 
may  be  claimed  by  the  lord  of  the  ftanchise  in  person,  or  by  his  bailiff  or 
attorney  * :  If  it  be  claimed  by  attorney,  the  warrant  of  attorney  must  be 
produced  in  court,  and  filed  ^  The  grant  of  conusance  must  also  be  pro- 
duced ^,  or  an  exemplification  of  it  under  the  great  seal  ^ ;  and  if  the 
grant  was  before  time  of  memory,  an  allowance  must  be  shewn  in  the 
King's  Bench,  or  before  justices  in  Ei^re  ^     Upon  a  claim  made  by  the 

university  of  Oxford,  or  Cambridge  ^  there  must  be  likewise,  in  addition . 

> 

*  Bro.  Abr.  tiU  Conusance,  50.  .  IS  Mud.  *  Keilw.  189, 90.  1  Sid.  108.  1  Salk.  188. 
€44.  666.                                                          L  Ld.  Rayra.  427,  8.  476.  S.  C  Gilb.  C.  P. 

*»  Palm.  456.  1  Sid.  103.  1  Lev.  89.  and  105.  but  see  Bro.  Abr.  tit  Cbniuonce,  51. 

see  \2  East,  12.  '  10  Mod.  126.    1  Biac  Rep.  454.    12 

«  12  Mod.  644.  1  Blac.  Rep  454.  But,  12. 

*  5  Bur.  2820. 
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'  Fleas  in  abatement  to  the  person  of  the  defendant  are,  that  he  is  pri*  Of  dcfcDdant 
vileged,  as  an  attorney  or  officer  of  the  court  * ;  under  the  king's  pro* 
tection  ^';  or  an  in&nt  S  when  sued  as  heir  on  the  obligation  of  his  aii^  ' 
cestor,  &C. ;  in  which  latter  case^  the  parol  shall  demur^  or  proceedings  be 
stayed^  till  he  come  of  age.  There  are  two  ways  of  pleading  an  attor- 
ney's privilege^  first,  with  a  prqfert  of  a  writ  of  priyilege^  or  of  an  ex^ 
emplification  of  the  record  of  his  admission ;  upon  which  the  plaintiff 
must  reply  nul  tiel  record,  and  cannot  otherwise  deny  the  defendant'i^ 
being  an  attorney :  secondly,  as  a  mere  matter  of  £ftct,  without  VLpn^ert  ^; 
and  then  a  certiorari  shall  be  awarded,  to  certify  whether  he  be  an  attor« 
ney  or  not  *.  And  where  an  attorney  of  the  King's  Bench,  in  pleading 
his  privily  to  an  action  by  original,  stated  the  custom  of  the  court  to 
be,  that  no  attorney  ought  to  be  compelled  to  answer  an  original  writ^ 
unless  first  forejudged  from  his  office,  &c.  (which  is  not  the  custom  of 
this  court,  but  of  the  Common  Pleas,)  the  court  nerertheless  held  tho 
plea  to  be  sufficient ;  as  they  will  take  notice  of  the  custom,  that  an  attor- 
ney of  this  court  can  only  be  sued  by  hiU,  and  what  is  stated  as  to  fsat^ 
judging  may  be  rejected  as  surplusage  '. 

Under  the  head  of  pleas  to  the  person,  may  also  be  included  coverture,  Cortrtura. 
in  the  plaintiff',  or  defendant  ^ ;  or  that  the  plaintiffs  or  defendants,  suing 
or  being  sued  as  husband  and  wife,  are  not  married ' :  or  any  other  plea.  Want  of  proper 
for  want  of  proper  parties,  as  that  there  is  an  executor  ^,  administrator  ^,  F^'^^'** 
or  other  person  ™,  not  named,  who  ought  to  be  made  a  co-plaintiff  or  co* 
defendant.     We  have  already  seen,  that  if  an  action  be  brought  for  a  tort, 
by  one  of  several  joint  tenants,  or  tenants  in  common  °,  or  against  one  of 
several  partners  upon  a  joint  contract  ^,  the  defendant  must  plead  in 
abatement,  and  cannot  otherwise  take  advantage  of  the  objection  p.    And 
he  may  plead  a  secret  partnership  in  abatement,  though  the  plaintiff  had 
no  means  of  knowing  of  the  partnership,  and  could  not  have  proved  it, 
had  he  joined  the  secret  partner  in  the  action  1.     It  should  also  be  ob< 
served,  that  if  an  action  be  brought  against  a  carrio*,  in  case  on  the  cu»« 
torn  of  the  realm,  for  not  safely  carrying  goods,  the  defendant  may  plead 


■  1  Lutw.639. 
^  2  Bro.  Ent  106. 

*  Hastal,  S60.  S62.  S79.  Bro.  Red.  195. 
And  as  to  picas  to  the  person  of  the  drfew!^ 
arU^  in  courts  of  Equity,  see  Beam.  PL  Eq, 
1S9,  &C. 

^  LiL  Ent.  S. 

*  1  Ld.Rayin.  SS6.  7  Mod.  100.  8  Salk. 
645.  6Mod.S05.  2  Ld.  Raym.  1 178.  1 
Str.  76.  582. 

'  9  East,  424. 
.  ■  Ast.  Ent  9.  S  Inst  CL70.  If  the  plaia- 
tiff  take  husband,  after  suing  out  the  writ  and 
before  declaration,  the  defendant  cannot  give 
tbe  cpveiture  in  efidenoe  under  the  general 
iasuc^  but  mutt  plead  it  in  abatement.    • 


Dumf.  &  East,  266.  And  aa  to  the'plea  of 
coverture  of  the  plaintii!|  in  courts  of  £quitj» 
seeBeam.P^  £7.  116,17. 

^  1  Lutw.  23.  S  Inst.  CL  71. 

>  3  Inst  CU  69. 

k  Id,  51.  Rastal,  325.  a.   . 

I S  Inst  CU  53.  Rasttl,  884. 

"^  8  Inst  CL  63.  119.  1  Lutw.  696.  and 
see  1  East,  634. 

""  AnU,  9.  and  aee  1  SalL  38.  890.  8 
Str.  820. 

*"  Aniet  6.  but  see  8  Mod.  879.  8  Mod. 
381.  8  Salk.  440.  Show.  89. 101.  8  Lev. 
858.  Carth.  58.  S.  C  Gilh.  Bvid.  180. 

^  1  Wms.  Saund.  6  Ed.  891.  L  (4). 

«  5  Taunt  609.  1  Muib.  846.  S.  C. 
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-the  county  have  fallen  into  disuse ;  and  it  is  now  usual  to  plead  in  abate-   For  matter 
ment  for  matters  extrinsic  ovlj,  such  m  privilege,  coverture  in  the  plaintiff 
or  defendant  at  the  time  of  bringing  the  action^  non-^joinder  of  a  necessary 
party  to  the  suit,  misnomer  of  the  plaintiff  or  defendant,  or  another  action 
depending  for  the  same  cause. 

Pleas  in  abatement  to  the  action  of  the  writ  are,  that  the  action  is  mis-  To  acUoa  of 
conceived  * ;  or  was  prematurely  brought,  before  the  cause  of  it  arose  ^ ; 
or  that  there  is  another  action  depending  for  the  same  cause  ^     It  is  said.   Pendency  of 
in  one  case  ^,  that  the  pendency  of  a  prior  action  for  the  same  cause  may  ^^^  ^im& 
be  pleaded  in  bar  to  a  second  action ;  but  it  cannot  be  pleaded  in  abate- 
ment.    This,  however,  must  be  understood  with  reference  to  the  particu- 
lar case  of  a  popular  action,  and  not  as  a  general  rule  applicable  to  all  cases. 

The  general  requisites  of  a  plea  in  abatement  are,  that  it  should  be  cer«   General  requi- 
tain  S  give  the  plaintiff  a  better  writ  ^  and  have  an  apt  and  proper  be- 
ginning and  conclusion :  For  it  is  the  beginning  and  conclusion  that  make 
the  plea  s.     Pleas  to  the  jurisdiction  of  the  court,  or  in  abatement,  can-  After  full,  or 
not  be  pleaded  after  making  a  full  defence  ^ :  the  former  must  be  pleaded 
in  person,  but  the  latter  may  be  pleaded  by  attorney  *.     And  they  are  by  attorney, 
both  usually  begun,  by  defending  the  wrong  (or  force)  and  injury,  when, 
4*^.  which  is  considered  only  as  making  half  defence  ^ :  for  the  S^c,  im« 
plies  only  half  defence,  in  cases  where  such  defence  is  to  be  made,  but 
will  be  understood  as  a  foU  defence,  if  that  be  necessary '.     When  the  Beginning,  and 
defendant  pleads  to  the  writ,  for  matter  apparent,  he  should  b^n  his 
plea  by  praying  judgment  of  the  writ,  and  conclude  it  in  the  same  man- 
ner ™  ;  but  when  the  plea  is  for  matter  dehors,  as  joint-tenancy,  non-te- 
nure, or  the  like,  there  he  should  conclude  it  only  in  this  manner  ™.    A 
plea  of  misnomer  of  the  defendant  is  bad,  which  b^ns  thus :  *'  And  the 
said  Ricliard,  sued  by  the  name  of  Robert,  &c  °."  or  thus :  "  And  he 
against  whom  the  plaintiff  hath  exhibited  his  bill,  by  the  name  of  J.  S, 
&c  °. ;"  and  it  must  also  set  out  the  defendant's  surname  p.     In  pleading 


conclusion  of. 


*  S  Inst  CI.  120,  &c. 

1*  1  Lutw.  8.  IS.  S  In8t  CL66.  Fort  334. 

'  1  Lutw.SS.  3  Inst  CI.  1 1 1.  And  as  to  the 
plea  of  another  suit  depending,  in  courts  of 
Equity,  see  Beam.  PL  Eq,  134,  &c.  140,  &c 

•1  Say.  Rep.  816. 

'  Co.  Lit.  303.  a.  Cro.  Jac  82.  3  Lev.  67. 

f  Brownl  139.  Turtle  v.  Lady  WonUy, 
M.  29  Geo.  TIL  K.  B.  6  Maule  &  Set  88. 
and  see  Steph.  PL  435,  6. 

<  1  Sid.  189.  1  Vent  136.  Comb.  106, 
7.  1  Show.  4.  S.C.  1  Ld.  Raym.  593.  1 
Salk.  210.  S.  C.  12  Mod.  525.  10  Mod. 
1 12. 192.  210.  WiUes,  479.  2  Wms.Saund. 
6  Ed.  209.  b.  c,  d,  Steph.  PL  398,  &c.  6 
:raunt  587.  2  Marsh.  299.  S.  C. 

»  Stepb.  PI.  436. 

i  Gilb.  C.  P.  187.  and  see  2  Blac.  Rep. 
1094.  2  Wmi.  Saund.  5  Ed.  209.  b.  1  Chit 


P^  4  Ed.  368,  &c. 

^  Lit  §  195.  Co.Dt  127.  b.  Hardr.S65. 
1  Lutw.  7.  Willes,  40.  Gilb.  C.  P.  188. 
Wheatky  v.  Cvdmerum,  M.  15  Geo.  IL  C. 
P.  Thompmm  v.  Stockdale,  H.  23  Geo.  IIL 
K.  B.  cited  in  WiUes,  41.  (c).  8  Dumf.  & 
East,  631.  8  Bos.  &  Put  9.  (a). 

1 8  Dum£  &  East  633.  8  Bos.  &  PuL 
9.  (a).  2  Wms.  Saund.  5  Ed.  209. 6.  Steph. 
PL  430,  &c. 

"*  Moor,  30.  Dalis,  33.  S.  C  Reg.  PL 
273.  2  Wms.  Saund.  5  jEd.  209.  (1).  1  Lutw. 
11.  12  Mod.  525. 

"  5  Dumf,  &  East,  487. 

<"  8  Dumf.  &  East,  615.  5  Taunt  652, 
653.  (a},  and  aee  2  Wms.  Saund.  5  Ed, 

jeoo.a. 

'  6  Taunt  652. 
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lour  days  incbmve^  after  the  delivery^  w  filing  and  notice^  of  the'd^la-  Tune  for  pleta. 
ration  ^ ;  unless  the  declaration  be  delivered  or  filed  after  tenn^  or  so  late  "^* 
in  the  term,  that  the  defendant  is  not  bound  to  plead  to  it  that  term ;  in 
both  which  cases,  the  defendant  in  the  King's  Bench  may,  within  the  first 
Jhur  days  inclusive  of  the  next  term,  plead  to  the  jurisdiction  d  the  court, 
or  in  abatement,  as  of  the  preceding  term  * :  But,  in  the  Conimon  Pleas,   In  C.  P. 
the  defendant  cannot  plead  in  abatement,  within  the  first  four  days  of  the 
next  term,  without  a  special  imparlance,  which  may  be  granted  by  the 
prothonotaries '.     If  such  a  plea  be  pleaded  after  a  general  imparlance.   Consequence  of 
the  plaintiff,  we  have  seen  •,  may  either  sign  judgment,  or  apply  to  the  JenerS^impwl-  ' 
court  by  motion  to  set  it  aside ;  or  he  may  demur  thereto,  or  all^c  the  ^^^ 
imparlance  in  his  replication,  by  way  of  estoppel :  and  if  it  be  not  de- 
livered, or  left  in  the  office,  in  due  time,  it  is  not  to  be  received,  whether 
a  rule  to  plead  be  given  or  not  ^    And  Sunday,  or  any  other  day  on  which 
4he  court  does  not  sit,  is  to  be  accounted  as  one  of  the  four  days  *,  imless 
it  happen  to  be  the  last  K     It  is  a  rule  in  the  King's  Bench,  that  pleas  in  Cannot  be 
abatement  cannot  be  filed,  before  the  plaintiff  has  declared ',  and  the  de»  SecUntion/'nor 

iendant  has  appeared  ^ :  And  if  the  defendant  plead  in  &ar  before  the  bail  until  defendant 

,  haBappeared»and 

are  perfected,  his  plea  may  be  considered  as  a  nullity,  although  the  bail  perfected  baU. 

lifterwards  justify  K  So,  where  the  plaihtitf  declared  de  bene  esse,  and 
ihe  defendant  pleaded  in  abatement  before^  he  had  put  in  special  bail,  and 
■the  plaintiff,  treating  his  plea  as  a  nullity,  signed  interlocutory  judgment, 
4he  court  held  it  to  be  regular  ^,  But  in  a  country  cause,  if  the  de- 
fendant put  in  special  bail  in  time,  he  may  plead  in  abatement,  though  the 
bail  be  not  perfected  till  after  the  four  days,  if  they  be  ultimately  per- 
-fected  within  the  time  allowed  by  the  practice  of  the  court  ° :  And  a  si- 
milar practice  has  since  obtained  in  town  causes  °. 


*  1  Durnf.  &  East,  277.  5  Dumi:  & 
East,  210. 

«>  11  Mod.  2.  2  Str.  1192.  1  Wils.  23. 
S.  C  2  Str.  1268.  SmUh  v.  tFhyfnaU,  M. 
86  Geo.  III.  K.  B.  1  Durnf.  &  East,  277. 
.689.  7  Durnf.  &  East,  296.  11  East,  ill. 
and  see  Gilb.  C.  P.  52.  Pr.  Reg.  3.  Cas. 
Pr.  C.  P.  23.  S.  C.  Pr.  Reg.  286.  Cas.  Pr. 
C.  P.  63.  S.  C.  Forrest,  149.  13  Price,  178. 
M*Clel.  65.  S.  C.  but  see  Sty.  P.  R.  458. 
468.  R.  £.  5  Ann.  (a).  K.  B.  1  Durnf.  & 
Sast,  278,  9.  from  whence  it  should  seem, 
that  formerly  they  were  allowed  to  be  pleaded 
at  any  time  before  the  rule  for  pleading  bad 
expired. 

«  1  Salk.  867.  Gilb.  K.  B.  844«  5.  Far 
MuUer,  J.  K  22  Geo.  III.  K.  B.  aad  see  8 
Barn.  &  Aid.  259.  I  Chit  Rep.  704.  &  C 
Stepb.  PIE.  Append,  xxviii.  AntCt  468. 

<  Pr.  Reg.  li  Cm.  Pr.  e.  P.  78.  Baraci, 


224.  S.  C.  Id,  334.  S.  P.  Jnte,  462,  3. 

*  Ante,  463,  4.  But  after  a  tjfedal  imparl- 
ance, the  defendant  may  plead  in  abatement, 
though  not  to  the  jurisdiction  of  the  court. 
Ante,  468. 

'  1  DL  P.  R.  &  R.  E.  5  Ann.  (a).  K.  B. 
1  Durnf.  &  East,  278,  9.  7  Duinf.  &  East, 
fi98.  Cas.  Pr.  a  P.  28.  64.  79. 
.  *  R.  E.  5  Ann.  (a).  K.  B.   6  Durnf.  & 
East,  210. 

^  3  Durnf.  &  East,  648. 

i  2  Chit  Rep.  7. 

^  Id,  8.  2  DowL  &  RyL  852. 

1  4  Dumi  &  East,  678.  Jnie,  465, 6. 

"^  2  DowL  &  Ryl  252.  Ante,  46A,  6. 

■  8  East,  406.  and  see  11  East,  411. 

/"  Holland  T.  Sladen,  M.  47  Geo.  III.  K. 
B.  11  East,  411.  18  Eart,  170.  aad  tee 
Forrest,  149. 


Must  be  verified 
by  Affidavit. 
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Before  the  statute  for  the  amendment  of  the  law,  when  the  defenda&t 
pleaded  a  foreign  plea,  he  was  obliged  f5  verify  it  bj  affidavit  *.  And 
now,  by  that  statute  ^,  "  no  dilatory  plea  shall  be  received  in  any  oooit 
**  of  record,  unless  the  party  offering  such  plea  do^  by  affidavit>  prove  tk 
*'  truth  thereof;  or  shew  some  probable  matter  to  the  court,  to  induee 
"  them  to  believe  that  the  &ct  of  such  dilatory  plea  is  true."  The  affidt- 
vit  required  by  this  statute  may  be  made  by  the  defendant  himsdf,  or  \^ 
a  third  person  ^ :  and  as  the  statute  only  requires  probable  cause,  there 
does  not  seem  to  be  any  necessity  for  an  affidavit,  when  the  plea  it  £br 
matter  apparent  on  the  &ce  of  the  proceedings,  as  want  of  addition  ^,  &e. ; 
nor  when  the  truth  of  the  plea  will  appear  to  the  court  upon  an  inspectioa 
of  their  own  records,  as  where  an  attorney  of  the  King's  Bench  pleaded 
that  he  was  an  attorney  of  that  court,  and  ought  to  be  sued  by  bill  \  Ye^ 
where  the  defendant  pleaded,  after  oyer  of  the  original,  that  it  was  bbI 
returned,  the  court  of  King's  Bench  set  aside  the  plea,  for  want  of  aa 
affidavit  of  the  truth  of  it  ^,  Aid  prayer^,  in  the  Common  Pleas,  or  tplei 
Jto  a  scire  facias  against  heir  and  tertenants,  that  there  are  other  terteoanti 
not  returned  ^,  is  holden  to  be  a  dilatory  plea  within  the  statute,  and  mact 
be  verified  by  affidavit. 

In  the  King's  Bench,  a  plea  in  abatement  should  be  signed  by  ooonael; 
and  filed  in  the  office  of  the  clerk  of  the  papers :  and  if  it  be  not  signedt 
it  is  irregular,  and  the  plaintifiT  may  si^  judgment  as  f<Hr  want  of  a  plea'. 
Jn  the  Common  Pleas,  it  is  signed  by  a  serjeant ;  and  either  delivered  t9 
the  plaintifiT's  attorney,  or  filed  in  the  prothonotaries*  office :  and,  in  boA 
.courts,  an  affidavit  should  be  annexed  to  the  plea,  stating  that  it  is  tiM^ 
Consequence  of  Jn  substance  and  matter  of  £Etct^:  And  if  the  plea  be  not  ^iUA  in  te 

time  *,  or  there  be  no  affidavit  annexed  of  the  truth  of  it  ™,  or  a  defectife 
affidavit  °,  the  plaintifiT  may  consider  it  as  a  nullity,  and  sign  judgment; 
or  he  may  move  the  court  to  set  it  aside  ^  But  the  court  will  not,  npoo 
motion,  quash  a  bad  plea  in  abatement  p.  And  the  plaintiff  cannot  dga 
judgment  after  a  plea  in  abatement,  because  the  affidavit  to  verify  the  pica 
was  sworn  before  the  defendant's  attorney  *>.  A  defendant  putting  in  a 
plea  in  abatement  in  time,  with  an  affidavit  in  the  usual  form,  that  tk 
promises  contained  in  the  declaration  were  made,  if  at  all,  by  othen  ai 


Signing,  and 
filing,  or  deli- 
very of. 


not  pleading  in 
due  time,  or 
proper  manner, 
inK.B.&C.P. 


*  8  LiL  P.  R.  299.  Sty.  Rep.  4S5.  I 
Wms.  Saund.  6  Ed.  98.  Carth.  402.  5  Mod. 
3S5.  S.  C.  1  Wms.  Saund.  5  Ed.  98.  (1). 

^  4  &  5  Ann.  c.  16.  §  11. 

*  Pr.  Reg.  6.  Barnes,  344.  S.  C. 

0  Pr.  Reg.  5.  S  Bob.  &  PuL  397.  accmU 
and  see  2  Wms.  Saund.  6  Ed.  210.  d.    ' 

^  APDougaU  V.  Claridge,  M.  48  Geo.  III. 
and  see  6  Mod.  114.  2  Blac.  Rep.  1088. 

'  1  Str.  639.  8  Ld.  Raym.  1409.  S.  C« 

'  8  Bos.  &  PuL  384, 

^  Forrest,  144. 

>  1  Chit  Rep.  209, 

*  2  Str.  706.    and  see  Append.  Chap. 


XXVI.  §  5. 

1  1  Dumi:  &  East,  877.  689.  5  Dn^ 
&  East,  210.  7  Darnf.  &  East,  898.  Jj^ 
666. 

~Pr.Reg.4.  Forrest,  189.  Amle^iSi, 
but  see  1  Str.  638. 

'  2  Moore^  818. 

<>  1  Str.  638,  9.  8  Str.  706.  7SS.  Sif. 
Rep.  19.  893.  1  Ken. 364.  S.  C  SBtf. 
1617.  but  flee  8  Moon^  818. 

'  8  Bam.  &  Cm.  618.  4  DovL  &Bjl 
114.S.C. 

«  8  Maule  &  Sd.  154.  Jlbtt^  fits. 
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well  as  himself^  whkh  afiidavit  was  sworn  at  Liverpool  on  the  day  of 
filing  the  declaration  in  town>  before  the  defendant  could  have  seen  it>  was 
holden,  in  the  King's  Bench,  not  to  be  a  nolHty,  so  as  to  entitle  the 
plaintiff  to  sign  interlocutory  judgment  as  for  want  of  a  plea  * :  And  the 
court  of  Common  Pleas  refused  to  grant  a  rule,  to  quash  an  insensible  plea 
in  abatement ;  saying,  that  they  would  not  try  the  goodness  of  a  demurrer 
on  motion :  but  the  plaintiff  might,  at  his  own  peril,  have  signed  judg- 
jnent  \  In  the  Exchequer,  if  a  plea  in  abatement  be  not  supported  by  a  In  Exchequer. 
proper  affidavit  of  the  truth  of  it,  the  plaintiff  may  sign  judgment  im- 
mediately ^ :  and  a  mistake  in  omitting  the  name  of  one  of  the  plaintiffs, 
in  the  title  to  the  affidavit,  renders  it  insufficient  to  support  the  plea,  al- 
though it  refer  expressly  to  the  next  plea,  in  which  the  title  of  the  cause 
is  right  ^ :  And,  in  that  court,  if  the  plaintiff  has  regularly  signed  judg- 
ment for  want  of  an  affidavit,  the  court  will  not  afterwards  permit  the  de- 
fendant to  make  one  ^. 

When  a  plea  in  abatement  is  regularly  put  in,  the  plaintiff  must  reply  Replying,  or  de- 
to  it,  or  demur.     If  he  reply,  and  an  issue  in  fact  be  thereupon  joined,  """*°^  ***• 
and  found  for  him,  the  judgment  is  peremptory,  quod  recuperet  ^  ;  but  if  plaintii^  on  issue 
there  be  judgment  for  the  plaintiff,  on  demurrer  to  a  plea  in  abatement,  or  '°     ^  °' 
replication  to  such  plea,  the  judgment  is  only  interlocutory,  quod  respon^ 
deal  ouster  ' :  In  the  latter  case,  the  defendant  has  in  general  four  days  Time  for  plead- 
time  to  plead ;  but  this  is  in  the  discretion  of  the  courts  «:  and  they  will  ISent*or«»wi- 
sometimes  order  him  to  plead  instanter,  or  on  the  morrow.     In  assumpsit,  ^^*  ouster,  &c. 
the  defendant  pleaded  that  the  promises  were  made  by  him  jointly  with 
another ;  and  issue  being  taken  upon  that  fact,  the  jury  by  their  verdict, 
found  that  the  defendant  promised,  without  stating  whether  he  promised 
alone  or  jointly  with  another ;  and  the  court  held  that  this  verdict  was 
bad,  because  it  did  not  distinctly  pronounce  upon  the  issue  \    After  a  Second  plea  in 
judgment  of  respondeat  ouster,  it  is  said,  there  can  be  no  plea  in  abate- 
ment ;  for  if  it  were  allowed,  there  would  be  no  end  of  such  pleas  ^ :  But 
this  must  be  understood  of  pleas  in  abatement  in  the  same  degree,  as 
popish  recusancy  and  outlawry^,  being  both  to  the  person;  for  the  de- 
fendant may  plead  to  the  person  of  the  plaintiff,  and  if  that  be  over-ruled, 
he  may  afterwards  plead  to  the  form  of  the  writ  ^ 


abatement 


*  4  East,  848.  And  see  i  Maule  and  Sel. 
882.  where  it  was  said  by  BayUy,  J.  that  an 
affidavit  to  support  a  plea  in  abatement,  may 
be  made  before  declaration. 

^  4  Taunt  668. 

*  8  Price,  197.  Ante,  665. 

4  Forrest  14i. 

*Gilb.C.  P.5d.  1  Ld.Raym.594.2Ld. 
Baym.  1022.  1  Str.  5S2.  2  Wils.  S67.  1 
£ast  542.  2  Bos.  &  PuL  889.  (a.)  but  see 
f  East,  686.  2  Wms.  Saund.  5  £d.  211. 

^  Id.  Ufid.  2  Wms.  Saund.  5  Ed.  211. 
VOL.  I. 


(3.)  Append.  Chap.  XX VL  §  9,  10.  But 
see  3  Bam.  &  Cm.  502.  5  DowL  &  KyL 
422.  S.  C.  by  which  it  appears  that  tlie  judg- 
ment against  the  defendant  on  demurrer  to 
a  plea  of  (nitrefins  acquil,  to  an  indictment 
for  a  misdemeanour,  is  iinaL 

»  Comb.  19. 

^  S  Bam.  &  Aid.  605. 

1  4  Bac  Abr.  51.  Gilb.  C.  P.  186.  2 
Wms.  Saund.  5  Ed.  40,  41.  12  Mod.  230. 

k  HetL  126. 

1  Com.  Dig.  tit  Abalemeni,  I.  4.  cites 
TheoL  Dig.  Ub,  X.  c  I. 
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CHAP.  XXVII. 


Of  Pleas  in  Bar  :  and  herein,  of  the  General  Issue^ 
and  what  may  he  given  in  Evidence  under  it;  of 
Special  Pleas,  and  when  necessary  to  he  pleaded; 

of    PLEADING     SEVERAL     MATTERS,      and     the     CoSTS 

thereon;  and  of  the  Plea,  and  Notice  (^  Set  off,  ^c. 

Ir^LEAS  in  bar  are  calculated  to  shew^  either  that  the  plaintiff  never  Pleas  in  bir, 
had  any  cause  of  action^  or  if  he  had,  that  it  is  discharged  by  some  subse-  ^^^ 
quent  matter :  And  they  are  in  denial^  or  confession  and  avoidance,  of  the  In  denial,  or 
cause  of  action ;  or  they  conclude  the  plaintiff  by  matter  of  estoppel  •.  ^^|^^  &c 
Pleas  in  denial  are  of  the  whole,  or  a  part  of  the  declaration ;  and  in 
avoidance,  they  are  by  matter  precedent,  which  shews  the  plaintiff  never 
had  a  cause  of  action,  and  is  called  an  avoidance  in  law,  or  by  matter  sub* 
sequent,  which  discharges  the  cause  of  action,  and  is  called  an  avoidance 
in  fact  ^. 

In  actions  upon  contracts,  the  defendant  may  either  plead  the  gene-   in  actions  upon 
ral  issue,  which  denies  that  there  was  any  contract  between  the  parties,  in  "»°^™^^ 
point  of  fact ;  as  in  assumpsit,  non  assumpsit^:  in  debt  on  simple  contract.    Genera)  issuer 
nil  debet  ^;  in  covenant,  or  debt  on  specialty,  non  est  factum^;  and  in  '° """^i*"**  «<^* 
debt  on  record,  or  scire  facias,  nul  tiel  record '.-  or  if  there  was  a  contract  Special  pleas,  in 
in  point  of  fact,  he  may  plead  some  special  matter,  which  shews  that  it   **°1^^ 
was  void  in  point  of  law,  as  by  coverture,  or  the  statutes  of  gaming  or 
usury,  &c.  or  voidable,  by  infancy,  or  duress  of  imprisonment,  &c. :  or  if  Performance  of 
there  was  a  good  and  valid  contract,  that  it  has  been  performed;  or  if  not,   ^"'^^ 
that  there  was  some  legal  excuse  for  its  non-performance,  arising  from  the  fonntnce. 
act  of  God,  or  the  law,  or  of  the  king's  enemies,  or  from  the  act  or  default 
of  the  plaintiff,  either  by  releasing  the  defendant  from  the  performance  of 
the  contract,  refusing  a  tender,  or  hindering  him  from  performing  it,  or 
by  the  non-performance  of  a  condition  precedent,  &c.     These  pleas  tend 
to  shew  that  the  plaintiff  never  had  any  cause  of  action :  or,  admitting  in  discharge, 
that  he  had,  the  defendant  may  plead  that  it  was  discharged  by  some  sub- 
sequent or  collateral  matter ;  as,  at  common  law,  by  an  accord  and  satis'^ 

■  6  Hen.  VII.  14.  1  Leon.  77.  Sav.  86.  •  /rf.  §  6. 

*»  5  Hen.  VII.  14.  »  ItL  Chap.  XXXII.  §  1.     And  for  the 

^  Append.  Chap.  XXVII.  §  1,  2.  forms  of  general  issues  in  difierent  actions, 

<>  /J.  §  3,  4.  see  Steph.  i%  178,  &c 
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ant>  in  addition  to  any  matter  which  might  have  been  pleaded  by  the  an- 
c^cstor  or  devisor^  may  either  deny  the  character  in  which  he  is  sued ;  or, 
admitting  it^  may  plead  that  he  has  nothing  by  descent  or  devise,  either 
generally  or  specially^  viz.  that  he  has  nothing  but  a  reversion  after  an  es- 
tate for  life ;  or  that  he  has  paid  debts  of  an  equal  or  superior  degree^  to 
the  amount  of  the  assets  descended  or  devised^  or  that  he  retains  the  assets 
to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts  of  a  superior 
d^ree  due  to  third  persons.  The  heir,  if  an  infant,  may  also  pray  that  Parol  demurrer, 
the  parol  may  demur,  till  he  is  of  full  age. 

In  actions  for  wronos,  the  defendant  may  either  deny  the  charge  con-   Pleai,  in  actions 
tained  in  the  declaration,  by  pleading  the  general  issue ;  as  in  case,  not    °'  wrongs. 
guilty  of  the  premises  ■  ;  in  detinue,  non  detinet :  in  replevin,  non  cepil  ^  :   j^  ^ggg^  ^^ 
and  in  trespass  vi  et  armis,  not  guilty  of  the  trespasses  * ;  or  he  may  plead  Special  pleas,  in 
specially,  in  justification  or  excuse  of  the  injury  complained  of,  as  in  case  "^^^J^^^**^"  **' 
for  a  libel  or  words,  by  shewing  the  truth  of  them,  &c. 

In  replevin,  the  defendant  may  plead  property,  in  himself  or  a  third  Pleas  in  re- 
pcrson ;  and  where  he  goes  for  a  return  of  the  cattle  or  goods,  he  either  ^  *^^' 
avows,  if  the  distress  was  made  in  his  own  right,  or  in  right  of  his  wife,  nizance.' 
4H-  makes  cognizance,  if  it  was  made  by  him  as  bailiff  to  another ;  but  if  Justification. 
lie  do  not  go  for  a  return,  he  may  merely  justify  the  taking.     Avowries  Avowries,  &c 
and  cognizances  are  founded  on  distresses  at  common  law,  for  rents  ^,  #er-  ^^  ^^^  ^^ 
vices  or  customs;  or  for'  damage  feasant,  and  that  either  by  the  party  in  for  iomag^ 
possession,  claiming  as  freeholder^,  or  under  a  demise,  or  by  commoners; 
or  for  fines  or  amerciaments,  ox  on  bye  laws,  or  judgments  of  the  county 
court,  or  court  baron :  or  they  arise  out  of  distresses  by  act  of  parliament ; 
as  for  double  rent,  on  the  statute  11  (jco.  II.  c  19.  §  18.  or,  after  ^  frau^ 
dulent  removal  of  goods,  on  the  same  statute,  &c.     Pleas  in  bar  to  avow-  Pleas  in  bar  tob 
ries  and  cognizances  for  rent,  &c  either  deny  the  tenancy  ®,  or  that  there 
was  any  rent  in  arrear  *,  &c.  or,  if  the  distress  was  for  damage  feasant, 
they  are  under  title  ',  or  rights  of  common,  or  for  defect  offences,  &c. 

In  trespass  to  the  person,  the  defendant  may  plead  son  assault  demesne.  Pleas  in  trci- 
dlther  generally,  in  defence  of  himself  or  of  third  persons,  or  specially,  '**^ 
with  an  ird  motus;  molliter  manus  imposuit,  in  defence  of  real  or  personal 
property,  or  to  preserve  the  peace,  and  prevent  damage ;  moderate  cor^ 
rection,  or  amicable  contest,  &c.     In  trespass  to  personal  property,  in  To  personal 
taking  cattle  or  goods,  he  may  plead  that  they  are  his  own  property,  giving  P'^^P^'y* 
eelour,  or  tenancy  in  common  with  the  plaintiff;  or,  as  in  replevin,  that 
tbey  were  taken  under  distresses,  at  commqn  law  or  by  act  of  parliament ; 
or,  in  trespass  for  killing  dogs,  he  may  justify  as  park-keeper,  &c.  or  for 
catting  ropes,  that  it  was  necessary,  to  prevent  damage.     In  trespass  to  To  real  pro- 
real  property,  the  defendant  may  plead  that  the  locus  in  quo  is  his  free-  P®'^* 
iiold,  (liberum  tenementum,)  or  that  of  a  third  person,  under  whom  he 
acted ;  or  that  he  has  title  less  than  freehold,  giving  colour,  or  is  tenant  in 
common  with  the  plaintiff;  or  he  may  justify  under  rights  of  common  of 

■  Append.  Chap.  XXVII.  §  6.  «>  Id.  §  66. 

«»  I(L  Chap.  XLV.  §  64.  •  Id.  §  69. 

•=  Id,  J  68.  •  t  Id.  §  67. 


646 


Fleubdb- 
duufge. 


General  issuer 
when  proper, 
and  what  may 
be  given  in  evi- 
dence under  it, 
or  roust  be 
pleaded  spe- 
cially. 

InauumptU* 


OF  PLEAS  IN   BAR. 

paBttue^  eetovers^  or  turbary,  &c.  or  of  several  or  ireejisheiy,  £m  wanm, 
&c. ;  rights  of  way,  which  are  public  or  private^  and  may  be  dainwid,  if 
private,  by  grant  or  prescription,  or  of  necessity  ;  or  rights  of  entry,  wiyck 
are  of  various  kinds,  and  may  be  classed  as  follows :  first,  to  enter  phoa 
of  public  resort,  as  fain  and  markets,  inns,  taverns.  Sec  ;  seoondly,  to 
enter  private  houses,  for  the  purpose  of  speaking  with  the  plaintiff,  or  iii 
lodgers,  or  of  demanding  a  debt,  or  to  remove  goods  belonging  to  the  de- 
fendant ;  thirdly,  by  the  lord  of  a  manor,  to  take  wreck  ;  fourthly,  bft 
rector  or  vicar,  to  fetch  away  tithes ;  fifthly,  by  an  oocapier  of  adjofan^ 
land,  to  repair  fences ;  sixthly,  as  between  hindlord  and  tenant,  to  viev 
waste,  cut  down  timber,  or  follow  and  distrain  goods  frandnlently  re- 
moved, or  to  take  estovers,  emblements,  fixtures,  or  way  going  cnft ;  m, 
seventhly,  to  abate  nuisances,  or  remove  obstructions^  &c. :  liastly,  the  dB> 
fendant  may  allege,  by  way  of  excuse,  that  his  cattle  escaped  fat  drfedif 
fences,  which  the  plaintiff  was  bound  to  repair.    The  defendant  may  afai 
justify  in  any  species  of  action  of  trespass,  under  a  licence  £rom  the  pbii- 
tiff,  or  legal  process,  criminal  or  civil ;  which  latter  may  issue  out  of  » 
perior  or  inferior  courts,  and  is  original,  mesne  or  final  ;  or  he  may  joli^ 
by  authority  of  law,  without  process,  as  an  individual,  on  sospicioB  d 
felony,  &c.  or  as  an  officer,  or  in  his  aid ;  or  on  the  ground  of  inevitibk 
necessity. 

The  pleas  which  have  been  mentioned,  in  actions  for  wrongs,  goto 
prove  that  the  plaintiff  never  had  any  cause  of  action :  or,  admitting  tint 
he  had,  the  defendant  may  plead,  as  in  actions  upon  contracts,  that  it  v» 
discharged,  by  some  subsequent  or  collateral  matter,  as  by  an  accord  tad 
satisfaction,  arbitrament,  release,  former  recovery,  or  distress  for  the  nw 
cause,  tender  of  sufficient  amends  £fT  an  involuntary  trespass  *>  or  the  j<^ 
tute  of  limitations. 

It  will  next  be  right  to  consider  when  the  general  issue  may  be  propoij 
pleaded;  and  what  may  be  given  in  evidence  under  it,  or  most  be  pleided 
specially,  in  the  different  actions. 

In  assumpsit,  the  general  issue  is  proper,  where  there  was  either  w 
contract  between  the  parties,  or  not  such  a  contract  as  the  plaintiff  btf 
declared  on :  And  the  defendant  may  give  in  evidence  under  it,  that  tke 
contract  was  void  in  law,  by  coverture  ^,  gaming  ^,  usury  ^,  &c.  or  voiddk 

*  Stat  21  Jac,  L  c.  16.  §  5.  Jnte,  S6.  for  granting  duties  to  be  assessed  sadcr  te 
And  a  tender  of  amends  may  be  pleaded,  in 
actions  against  justices  of  the  peaces  by  stat. 
Si  Geo.  XL  c.  44w  §  2 ;  against  ofl&cers  of 
the  excue  or  customs,  by  stat.  23  Geo.  III. 
c.  70.  §  SI.  24  Geo.  III.  sess.  2.  c.  47.  § 
85.  (repealed  by  6  Geo.  IV.  c.  105.)  28 
Geo.  III.  c.  87.  §  26.  and  6  Geo.  IV.  c. 
108.  §  95 ;  against  any  person  or  persons, 
for  any  thing  done  in  pursuance  of  the  sta- 
tute 48  Geo.  III.  c  99.  §  70.  for  consoli- 
dating the  provisions  of  the  acts  relating  to 
the  duties  under  the  management  of  the  com- 
missioners for  the  a£Burs  of  taxes,  or  any  act 


regulations  of  that  act ;  aigamst  cooi 
ers  of  bankrupt,  by  slat.  6  Gea  IV.  e.  H 
5  44;  against  officers  of  the  army,  mrj,  « 
marines,  by  stilt.  6  Geo.  IV.  c  9&  $  9»; 
and  against  any  person,  for  any  thiiy  dooe  ia 
pursuance  of  the  statutes  7  &  8  Gta,  IV.  & 
29.  and  c  80.  §  41.  for  coaaolidslBV  ^ 
laws  rdative  to  larceny,  &c.  or  mafidoas  is- 
juries  to  property. 

^  12  Mod.  101. 

**  1  Ld. Raym.  87.    lSallcS44.  CM. 
856.  5  Mod.  170.  i:iMM97.aC 

*  I  Str.  496. 
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bj  infancyS  duress^  &c.;  or^  if  good  in  point  of  law^  that  it  was  per^ 
^ormed\  or  that  there  was  some  legal  excuse  for  the  non-performance  of  ' 
it,  as  a  release  or  discharge  before  breach,  or  non-performance  by  the 
plaintiff  of  a  condition  precedent,  &c.  This  sort  of  evidence  will  shew 
that  the  plaintiff  had  no  cause  of  action.  But  if  he  had,  the  defendant 
may  give  in  evidence,  under  the  general  issue,  that  it  was  discharged,  by 
an  accord  and  satisfaction  S  arbitrament,  release  ^,  foreign  attachment  % 
or  former  recovery  for  the  same  cause  ^  &c.  In  short,  the  question  in 
assumpsit,  upon  the  general  issue,  is  whether  there  was  a  subsisting  debt, 
or  cause  of  action,  at  the  time  of  commencing  the  suit  s.  But  matter  of 
defence  arising  after  action  brought,  cannot  be  pleaded  in  bar  of  the  action 
generally ;  and  therefore  cannot  be  given  in  evidence  under  the  general 
Issue  \  And  matters  of  law  ^  in  avoidance  of  the  contract,  or  discharge 
of  the  action,  are  usually  pleaded :  It  is  also  necessary  to  plead  a  tender, 
or  the  statute/of  limitations  \  &c.  and  to  plead  or  give  a  notice  of  set  off. 
Formerly,  matters  in  discharge  of  the  action  must  have  been  pleaded  spe- 
cially ' :  Afterwards,  a  distinction  was  made  between  express  and  implied 
assumpsits :  In  the  former,  these  matters  were  still  required  to  be  pleaded, 
but  not  in  the  latter  ™.  At  length,  about  the  time  of  Lord  HoU,  they 
were  universaUy  allowed  to  be  given  in  evidence,  under  the  general 
issue  °. 

The  bankruptcy  of  the  plaintiffs,  or  his  discharge  under  an  insolvent  act  p.  Bankruptcy  of 
may  be  given  in  evidence,  under  the  general  issue,  in  assumpsit ;  though  they  ^^^ 
are  sometimes  pleaded  specially.  But,  in  an  action  by  the  provisional  assig- 
nee of  a  bankrupt,  the  fact  of  the  bankrupt's  estate  having  been  assigned 
by  the  plaintiff  to  new  assignees,  between  the  time  of  issuing  the  latitat 
and  delivery  of  the  declaration,  was  holden  to  be  no  ground  of  nonsuit, 
upon  a  plea  of  non  assumpsit ;  but,  if  it  were  an  answer  to  the  action, 
should  have  been  pleaded  specially  ^     The  defendant  cannot  give  his  Of  dcfendauL 
bankruptcy  in  evidence,  under  the  general  issue ' :   But  his  certificate,  al- 


*  1  Salk.  279.  1  Bos.  &  Pul.  481.  (a). 

^  1  Ld.  Raym.  217.  566.  12  Mod.  876. 
S.  C.  1  Salk.  394. 

«"  1  Ld.  Raym.  666.  12  Mod.  876.  S.  C 
4  £sp.  Rep.  181.  But  a  plea  of  an  account 
stated,  and  balance  paid  to  the  plaintifi)  or 
balance  in  favour  of  the  defendant,  which  the 
plaintiff  promised  to  pay,  is  not  a  good  plea. 
1  Ken.  250.  891.  I  Bur.  9.  S.  C. 

d  Gilb.  C.  P.  64.  Doug.  106,  7.  8  Esp. 
Bepw  284.  And  as  to  the  plea  of  r^eate,  in 
courts  of  Equity,  see  Beam.  FL  Eq»  218»  itc* 
875,6. 

*  1  Salic.  280. 

'  2  Str.  788.  9  Moore^  724.  2  Bing.  877. 
1  Car.  &  P.  408.  S.  C.  And  as  to  the  plea 
€}f  former  judgment  or  decree,  in  courts  of 
Equity,  see  Beam.  PL  Eq*  197,  &c  205,  &c 

*  Doug.  106,  7.  Gilb.  C.  P.  64,  5. 


^  4  Bam.  &  Cres.  890.  6  DowL  &  RyL 
475.  S.  C. 

>  Hob.  127.  2  Vent  295. 

^  1  Ld.Raym.  158.  Gilb.  C  P.  66.  And 
as  to  the^Iea  of  the  statute  of  limitations,  in 
courts  of  £quity,  see  Beam.  Ft,  Eq»  161,  Ac. 
167,  &C.  274,  5. 

I  1  Ld.  Raym.  566.  12  Mod.  876.  S.  C. 

"  Vin.  Abr.  tit.  Evidence,  Z.  a.  1  SaOc. 
280.  Gilb.  C.  P.  65. 

■  I  Ld.  Raym.  217. 566.  12  Mod.  876. 
S.  C.  and  see  Lawes,  on  Pleading,  522^  8. 

<"  8  Chit.  FL  918.  (a.) 

'  8  Campb.  286.  And  as  to  the  plea  of 
bankruptcy,  or  insolrency,  of  the  plainU^  in 
courts  of  Equity,  see  Beam.  FL  Eq.  1 18,  &c. 

«  4  Bam.  &  Aid.  845. 

'  1  Campb.  868. 
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lowed  after  the  filing  of  the  plaintiff's  bill,  and  before  ^ea  pleaded,  im 
holden  to  be  evidence  to  support  the  general  plea  of  iMnkraptcy,  gifeabf 
the  statute  5  Geo.  II.  c.  30.  §  ?•  v<z-  that  before  the  exhilnting  of  tfae 
plaintiff's  bill^  the  defendant  became  a  bapkrupt^  and  that  the  caawcf 
In  general  form,  action  accrued  before  he  became  a  bankrupt  K  And  a  plea,  in  the  ge&enl 
.  form,  was  deemed  sufficient  to  entitle  a  bankrupt  to  the  benefit  of  tiit 
statute  49  Geo.  III.  c.  121.  §  8.  which  discharges  him,  after  having  ob- 
tained his  certificate,  of  all  demands  at  the  suit  of  a  surety  or  person  habit 
for  his  debt,  who  has  paid  the  same  after  the  issuing  of  the  commiflMB, 
in  like  manner,  to  all  intents  and  purposes,  as  if  such  person  had  beeaa 
creditor  before  the  bankruptcy  ^  But  where  the  certificate  is  attowri 
after  jdea  pleaded,  it  seems  that  the  bankruptcy  must  be  pleaded  ^pn- 
ally,  and  not  in  the  general  form  prescribed  by  the  above  statute  ^  Aad 
a  certificate  obtained  at  Nervfaundland,  under  the  49  Geo.  III.  c  37* }  & 
does  not,  we  have  seen  ^,  entitle  the  defendant  to  be  disdiarged,  on  cater- 
ing a  common  appearance,  but  must  be  pleaded  in  bar  *.  To  a  gcnoil 
plea  of  bankruptcy,  a  replication  that  the  defendant  had  before  been  da- 
chained  as  a  bankrupt,  by  virtue  of  the  statute  5  Geo.  II.  e.  30 ',  oi 
that  he  had  not  paid  15^.  in  the  pound  under  the  aeeond  oomauaHoa  ii 
bed  on  special  demurrer  8. 

In  covenant,  there  is  properly  speaking  no  general  issue ;  for  thoa|jb 
the  defendant  may  plead  non  est  factum,  as  in  debt  on  specialty,  yet  tint 
only  puts  the  deed  in  issue,  and  not  the  breach  of  covenant :  and  aoa  »• 
f regit  conventionem  is  a  bad  plea  \  In  this  action  therefore,  the  4efad» 
ant  must  specially  controvert  the  deed,  or  shew  that  he  has  perfomd 
the  covenant,  or  is  legally  excused  from  the  perfbnnance  of  it ;  or,  adnil- 
ting  the  breach,  that  he  is  discharged  by  matter  ex  past  facU^  as  a  re- 
lease, &C. :  And  a  tender  may  be  pleaded,  in  coeemami  fw  the  paymeai  of 
money*. 

In  ddit  on  simple  contract,  nH  debet  is  a  good  [dea,  or,  in  actkmi  bf 
executors  and  administrators,  non  detinet,  in  all  cases  where  nothing  w» 
due  to  the  plaintiff,  at  the  time  of  commencing  the  action  ^  :  And  under 
this  plea,  the  defendant  may  not  only  put  the  plaintifif  upon  shewing  tha 
existence  of  a  legal  contract,  but  he  may  give  in  evidence  the  performance 
of  it.  He  may  also  give  in  evidence,  under  this  plea,  a  release,  or  otbcr 
matter  in  discharge  of  the  action  ^:  And  it  has  even  been  holden,  that  m 
the  plea  is  in  the  present  tense,  the  statute  of  limitations  may  be  given  ia 


Fleas  in  core 
naau 


In  deU,  on 
umple  contract. 


*  9  East,  82. 

^  5  Bam.  &  Aid.  12.  but  see  12  East* 
664.  semlh  controt  and  see  stat.  6  X^eo.  IV. 
c  16.  §  52. 

^  6  East,  413.  2  Smith  R.  660.  1  M'Clel. 
&  Y.  850.  S.P.  but  see  2  H.  Bhto.  658. 

*  S  Moore,  244.  628.  I  Brod.  &  Bing. 
18.  294.  S.  C. 

'  §  7.  and  see  uf.  §  9.  6  Geo.  IV.  c.  16. 
5  127. 


>  2  Mauie  &  SeL  54a  S  Onfbb  4lfk 
(o).  S.  C. 

1"  1  Lev.  laa.  8  Lev.  10.  1  Sid.  SB9i  i 
Dunif.  &  SMt,  278.  lCv.&P.2<6.M 
(a). 

1  7  Taunt.  466.  1  Moore,  800.  &C 

^  Com.  Dig.  tit.  PfeoKfer,  2  W.  17. 

1 6  Mod.  18.  1  Ld.  Raym.  BH^  121M 
376.  S.  C  but  see  Gilh.  CF.6S.0Sk 
JMftf  484»  448i  tsnw* 
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evidence  under  it  *.    But  in  debt  for  rent^  on  an  indenture  of  leaM>  if  the  For  rent,  on  in- 

€lefendant  plead  nil  debet,  he  cannot  give  in  evid^ee  that  the  plaintiff 

had  nothing  in  the  tenements ;  becauae>  if  he  had  pleaded  that  specially^ 

the  plaintiff  might  have  replied  the  indenture,  and  estopped  him^:    And  In  debt,  ^' torn. 

in  debt  qm  tarn,  the  defendant  was  not  allowed  to  give  in  evidence,  on  nil 

debet,  a  former  recovery  against  him  by  another  person,  for  the  same 

cause  ^.     In  this  action  also,  as  in  atsumpsit,  a  tender  and  set  off  must  be 

specially  pleaded. 

The  plea  of  nil  debet,  in  debt  on  simple  contract,  concludes  either  by  Plea  of  mi 
the  defendant's  putting  himself  upon  the  country,  or,  by  waging  his  law,  duded. 
and  professing  himself  ready  to  defend  against  the  plaintiff  and  his  suit,  in  Wager  of  law. 
such  manner  as  the  court  shall  consider  ^,  &c.     The  former  is  called,  in 
the  old  books  of  entries,  nil  debet  per  patriam;  the  latter,  nil  debet  per 
legem.     The  right  of  the  defendant  to  wage  his  law,  in  an  action  of  debt  Still  odtta. 
<m  simple  contract,  has  fiedlen  into  complete  disuse,  though  it  still  exists  in 
point  of  law  ^     And  where  the  defendant,  having  waged  his  law,  in  the  Number  of 
Eling's  Bench,  and  the  master  having  assigned  a  day  f<Nr  him  to  come  in  ^""P"'^  "" 
and  perfect  it,  applied  by  his  counsel  to  the  court,  to  assign  the  number 
of  compurgators,  with  whom  he  should  Come  to  perfect  it,  on  the  ground 
that  the  number  being  uncertain,  it  was  the  duty  of  the  court  to  say  how 
many  were  necessary ;  the  court,  bdng  disinclined  to  assist  the  revival  of 
this  obsolete  mode  of  trial,  refused  the  application,  and  left  the  defendant 
to  bring  such  number  as  he  should  be  advised  were  sufficient ;  and  ob« 
served,  that  if  the  plaintiff  were  not  satisfied  with  the  number  brought, 
the  objection  would  be  open  to  him,  and  then  the  court  would  hear  both 
sides':  The  defendant  afterwards  prepared  to  bring  eleven  compurgators^ 
but  the  plaintiff  abandoned  the  action  s. 

When  a  specialty  is  but  inducement  to  the  action,  and  matter  of  fact  When  specialty 
the  foundation  of  it,  there  nU  debet  is  a  good  plea;  as  in  debt  for  rent  by  menttcsorfbun- 
indenture,  for  the  plaintiff  need  not  set  out  the  indenture  •*.     So,  in  debt  ^^on  ^  action, 
for  an  escape  ^,  or  on  a  devastavit  against  an  executor  \  the  judgment  is 
but  inducement,  and  the  escape  and  devastavit  are  the  foundation  of  the 
action.    But,  by  the  statute  8  &  9  W.  III.  c  27*  §  6.  *'  no  retaking  on 
'^  fresh  pursuit  shall  be  given  in  evidence,  on  the  trial  of  any  issue,  in 
'^  any  action  of  escape  against  the  marshal,  &c  unless  the  same  shall  be 
specially  pleaded ;  nor  shall  any  special  plea  be  received  or  allowed, 
unless  oath  be  first  made  in  writing  by  the  defendant,  and  filed  in  the 
proper  office,  that  the  prisoner,  for  whose  escape  such  action  is  brought, 

*  1  Ld.  Raym.  15S.    2  East,  SS6.  per      that  title.  S  Chit.  BL  Com.  341,  &c  Steph. 
Xjowrence,  J.  PL  124,  5.  and  for  entries  thereon,  see  Co. 

^  I  Salic.  277.  EnU  119.  a.    2  Mod.  EnU  242.   LiL  EnL 

^  1  Str.  701,  2.  467. 

'  3  ChH.  Ft.  4  Ed.  954.  Steph.  PL  250.  ^  GUb.  C  P.  61,  2.    Hardr.  332.   2  Ld. 

*  1  New  Rep.  C  P.  297.  Raym.  1601,  2,  3.   1  New  Rep.  C  P.  105. 
*2  Bam.  &  Cres.  538.   4  Dowl  &  RyL  109.    1  Wms.  Saund.  5  Ed.  38.  a.  (3.)    8 

a.  S.  C.  Wms.  Saund.  5  Ed.  297.  (1.) 

*  3  Chit.  Blac.  Com.  341.  (9.)  And  see  *  2  Salk.  565. 

further,  as  to  wager  of  law,  Bac.  Abr.  under  ^  1  Wms.  Saund.  5  £d.  219.  Carth.  2. 
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'^  did  escape  without  his.  consent^  privity  or  knowledlge  K"  And  vAm 
the  deed  is  the  foundation,  and  the  fact  but  inducement,  there  nil  debet  k 
no  plea ;  as  in  debt  for  a  penalty  on  articles  of  agreement  ^,  or  oa  a  faiO- 
bond  ^  &c.  In  the  latter  action  however,  if  the  defendant  plead  mil  debd, 
and  the  plaintiff  do  not  demur,  but  take  issue  thereon,  it  lets  the  defieod- 
ant  into  any  defence  he  may  have  on  the  merits  ^. 

It  sometimes  happens,  that  instead  of  pleading  the  general  iasue  of  ml 
debet  to  the  whole  declaration,  the  defendant,  for  greater  certainty,  wiD 
select  and  deny  some  particular  fact,  necessary  to  maintain  the  actioa  f  m 
the  demise,  in  debt  for  rent  on  a  parol  lease,  to  which  he  may  plead  wm 
ditnisit  ^;  but  he  cannot  plead  this  plea,  in  debt  for  rent  on  an  indentured- 
and  it  is  said,  that  riens  en  arrere  is  not  a  good  plea^  without  condndhig 
et  issint  nil  debet  s. 

In  debt  on  bond,  or  other  specialty,  the  general  issoe  of  non  est  faetam 
is  good,  in  all  cases  where  the  deed  was  not  executed,  or  varies  from  the 
dedaration  ^ :  And  the  defendant  may  give  in  evidence  under  it,  that  ihtt 
deed  was  delivered  as  an  escrow  ^  to  a  third  person  ;  or  that  it  was  void 
at  common  law  ab  initio  \  being  obtained  by  fraud,  or  made  by  a  married 
woman  ^,  lunatic  <°,  &c.  or  that  it  became  void  after  it  waa  made,  and 
before  the  commencement  of  the  action  °,  by  erasure,  alteration,  cancel- 
ling, &C.  or  that  a  bail  bond  was  taken  after  the  return  day  of  the  writ, 
conditioned  for  the  defendant's  appearance  on  the  return  day  ^.  But  he 
cannot  give  in  evidence,  under  the  general  issue,  that  the  deed  was  vdd 
or  voidable  by  infemcy  p,  duress  S  P^  niinas  %  Sec  or  that  it  was  void  by 


*  As  to  the  form  of  the  affidavit,  see  8 
Black.  Rep.  1059. 

t>  2  Ld.  Ravm.  1500.  2  Str.  778.  1  Bar- 
naid.K.B.  15.  8  Mod.  106.  S23. 382. 8.  C. 

*  Id,  Fort  S6S.  867.  5  Bur.  2586.  And 
the  plea  of  nU  debet,  in  debt  on  bond,  is  bad 
on  a  general  demurrer,  though  perhaps  it 
might  be  aided  afler  verdict.  2  Wils.  10. 
And  see  further,  as  to  the  cases  in  which 
nil  dehet  is  or  is  not  a  good  plea,  Com.  I^. 
tit  Pleader,  2  W.  17.  1  Wms.  Saund.  6 
Ed.  S8.  (3.)  2  Wms.  Saund.  5  Ed.  187.  (2.) 
1  Chit  1%  4  Ed.  424.  to  428.  Steph.  FL 
177,8. 

^  5  Esp.  Rep.  38. 

<  Gilb.  DeU,  438. 

f  Id.  436. 

■  Id,  440.  cites  Bro.  Dette,  113.  Keilw. 
153. 

^  Com.Dig.titJPfea<2(T,  2W.  laandsee 
6  Taunt  394.  2  Marsh.  96.  S.  C  4  Maule 
&  SeL  470. 

>  2  Rol  Abr.  683.  L  6.  T.  Raym.  197. 
6  Mod.  217.  4  Esp.  Rep.  255. 

>"  5  Co.  1 19.  and  see  2  Wils.  341 .  347.  but 
see  2  Stark.  iSTt.  iVi.  35.  2  Chit  Rep.  334. 


S.  C.  where  it  was  ruled,  that  the  defieodnt 
cannot,  under  the  plea  of  non  ett  fiiebm,  to 
a  declaration  upon  a  bond,  go  into  evideoR 
to  shew  that  the  conndeiation  was  ilkgil  K 
common  law :  and  see  8  Stark.  NL  iH3& 
in  nodi. 

1  2  Campb.  272. 

"  2  Str.  1104.  but  see  2  Salk.  675. 

'  5  Co.  119.  b.  Sav.  71.  ienA,  amtn. 

""  4  Maule  &  SeL  338.  and  see  2  Jhni 
&  East,  569. 

^  The  contract  of  an  io&nt  seems  in  ge* 
neral  to  be  void  /  though,  in  the  case  of  s 
bond,  &c  his  infancy  must  be  pleaded  ts 
avoid  it  5  Co.  119.  a.  GOb.  DOt,  437.  t 
Salk.  675.  1  Ld.  Raym.  315.  &  C  but  see 

1  Salk.  279.  where  Trtby,  Ch.  J.  said,  that 
a  promise  of  an  infimt  is  abaoliitdy  void; 
but  a  bond  takes  efiect  by  sealing  and  4s 
livery,  and  consequently  Is  a  more  delibe- 
rate act,  and  therefore  is  only  voidable:  asd 
see  3  Bur.  1794.  1805.  Ltwes^oii  Fledbg^ 
569.  3  Taunt  307.   8  Maule  &  Sd.  471. 

2  Stark.  JVL  P^86.  6  IfooNb  488. 
.«  2  lost  482,3. 
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act  of  parliament  ^  as  by  the  statutes  of  usury  ^,  or  gaming,  &c  In  tliese 
cases  therefore,  the  defendant  must  plead  speciaUy.  So,  he  must  plead 
payment,  at  or  after  the  day,  performance,  or  any  matter  in  excuse  of  per- 
formance, as  non  damnificatus  to  a  bond  of  indemnity^  no  award  to  an 
arbitration  bond,  or,  to  a  bail  bond,  no  process  to  arrest  the  defend- 
ant S  &C.  He  must  also  plead  specially,  in  discharge  of  the  action,  a 
tender,  or  set  off. 

In  debt  on  record,  the  general  issue  of  ntd  tid  record  is  proper,  where  In  ddt,  on 
there  is  either  no  record  at  all,  or  one  different  from  that  which  the  plain- 
tiff has  declared  on  ^.  But  as  this  plea  only  goes  to  the  existence  of  the 
record,  the  defendant  must  plead  payment,  or  any  matter  in  discharge  of 
the  action :  And  if  an  action  of  debt  be  brought  here,  on  a  judgment  in 
Ireland,  the  plea  of  nul  tid  record  must  conclude  to  the  country  ^ 

In  actions  upon  the  case,  the  defendant,  upon  the  general  issue  of  not  In  ctie. 
guilty,  may  not  only  put  the  plaintiff  upon  proof  of  the  whole  charge  oon- 
'  tained  in  the  declaration,  but  may  offer  any  matter  in  excuse  or  justifica- 
tion of  it ';  or  he  may  set  up  a  former  recovery,  release,  or  satisfieustion  s : 
For  an  action  upon  the  case  is  founded  upon  the  mere  justice  and  conscience 
of  the  plaintiff's  case,  and  is  in  the  nature  of  a  bill  in  equity,  and  in  effect 
is  so ;  and  therefore  such  a  former  recovery,  release,  or  satisfaction  need 
not  be  pleaded,  but  may  be  given  in  evidence :  since,  whatever  will^  in 
equity  and  conscience,  according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may  in  this  action  be  given  in  evidence  by  the  de- 
fendant ;  because  the  plaintiff  must  recover  upon  the  justice  and  con- 
science of  his  case,  and  upon  that  only.  In  trover,  it  is  commonly  said,  In  trover, 
there  is  no  special  plea,  except  a  release ;  but  this  is  a  mistake :  for  the 
defendant  may  plead  specially  any  thing  else,  which,  admitting  the  plain- 
tiff had  once  a  cause  of  action,  goes  to  discharge  it,  as  the  statute  <tf  limit- 
ations \  or  a  former  recovery  ^,  &c  The  bankruptcy  of  the  plaintiff^  before 
the  cause  of  action  accrued,  may  be  given  in  evidence,  in  this  action,  under 
the  general  issue  of  not  guilty^:  but  where  the  bankruptcy  happens 
after  the  cause  of  action  accrued,  it  should  it  seems  be  pleaded  specially. 

In  an  action  for  words,  the  truth  of  them  cannot  be  given  in  evi-  In  Action  for 
deuce,  under  the  general  issue  of  not  guilty'.    And  it  is  not  com- 
petent for  the  defendant,  under  the  general  issue,  to  offer  in  mitigation  of 
damages,  evidence  that  the  specific  hjct&  in  which  the  slander  consists, 
and  for  which  the  action  is  brought,  were  communicated  to  him  by  a  third 

*  5  Co.  119.  a.  ■  S  Bur.  135S.  1  Blac.  Rep.  S88.  &  C 
^  1  Str.  498.  ^  1  Lutw.  99. 
<"  Say.  Rep.  116.  >  1  Show.  146. 
^  Gilb.  Debi,  444.  S  Mod.  41.  ^  7  Dumf.  &  East,  891.  And  the  defead- 

*  5  East,  473.  2  Smith  R.  25.  S.C  and  antin  this  case  having  pleaded  tenirMplcy  in 
see  1  Bam.  &  Aid.  158.  9  Price,  8.  8  Bam.  the  plaintiff  spedaUy,  Lord  Kenyan  was  of 
&  Cres.  449.  5  DowL  &  RyL  295.  S.  C.  4  opinion,  that  the  pka  would  hare  been  bad  on 
Bam.  &  Cres.  411.  6  Dowl.  &  Ryt.  471.  special  demurrer.  Id.  896.  Ante,  647,  8. 
S.  C  >  Willes,  20.  2  Str.  1200.  I  Bos.  &  PuL 

f  2  Mod.  276, 7.  3  Mod.  166.  Com.  Rep.      525.  2  Bos.  &  PuL  225.  (a.) 
278.  1  Wils.  44.  175. 
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pmon*:  Bat  it  seemB  that  the  defendant  may^  on  the  general  iasoe^  ^ 
into  evidence  to  shew  that  he  spoke  the  words  bond  Jide,  and  witfaoit 
malice  ^;  or  he  may  prove^  on  the  general  issue^  in  mitigation  of  dami^e% 
8uch  facts  and  circumstances  as  shew  a  ground  of  suspicion^  not  amoant- 
ing  to  actual  proc^  of  the  guilt  of  the  plaintiffs.     And  when  words  tit 
given  in  evidence^  in  order  to  prove  malice^  which  are  not  stated  in  the 
declaration^  the  defendant  may  prove  the  truth  of  such  words  ^.     So,  ii 
an  action  for  a  libel,  the  defendant  may  give  in  evidence^  on  the  geaoal 
issue>  in  mitigation  of  damages,  not  only  that  there  were  mmoiuB  and  re- 
ports^ of  the  same  tenor  as  in  the  supposed  libel,  preTioosly  carreot,  hat 
that  the  substance  of  the  libellous  matters  had  been  published  in  a  new»- 
paper ;  and  he  is  not  required  to  lay  a  basis  for  this  evidence^  by  pi«<- 
ducing  the  newspaper  at  the  trial  ^    But  the  plaintifT  is  not  permitted,  m 
an  action  for  a'  libel,  to  go  into  evidence,  on  the  general  issue,  to  shew  that 
the  allegations  in  the  libel  are  hlae  ^:  Neither  can  he  give  in  evidence  snlne^ 
quent  declarations  by  the  defendant,  where  the  intention  of  the  publiestiBB 
is  not  equivocal '';  nor  can  the  defendant  give  in  evidence  other  libels,  pab- 
iished  of  him  by  the  plaintiff,  not  distinctly  relating  to  the  same  snbjectC 

In  detinue,  the  defendant  may  give  in  evidence,  under  the  general  iasBt 
of  nom  detinet,  a  gift  from  the  plaintiff;  for  tiiat  proves  be  detaineth  mt 
the  plaintiff's  goods  ^ :  But  he  cannot  give  in  evidence,  that  the  goods 
were  pawned  to  him  for  money,  which  is  not  paid ;  bat  lie  must  |desd  it. 

In  trespass  to  the  person,  the  general  issue  ci  not  guUty  may  be  pn- 
perly  pleaded,  if  the  defendant  committed  no  assault,  battery,  or  in- 
prisonment,  &c. ;  in  trespass  to  personal  pr<^ierty,  if  tke  plaintiff  had  at 
property  in  the  goods ;  and  in  trespass  to  real  property,  if  he  was  not  ii 
possession  of  the  land,  &c. :  And  liberum  tenementutn,  or  other  evidence 
of  title  or  right  to  the  possession,  may  be  given  in  evidenoe  under  tk 
general  issue  ^.  But  the  defendant  cannot  justify,  under  the  general  iskn^ 
cutting  the  posts  and  rails  of  the  plaintiff,  though  erected  upon  the  de> 
fendant's  own  land ;  there  being  no  question  raised  as  to  the^  property  i^ 
maining  in  the  plaintiff^.  And  regularly^  by  the  commoa  law,  matter  of 
justification  or  excuse  must  be  spedalfy  pleaded^;  as,  in  trespass  to  tlie 
person,  son  assault  demesne,  or,  in  trespass  to  real  property,  a  licenee"; 
that  the  beasts  came  through  the  plaintiff's  hedge,  which  he  oi^t  to  have 
repaired;  or  in  respect  of  a  rent  charge,  common,  or  the  like"^:   And  the 


*  Holt  i^^  iVi.  6SS.  and  see  SeL  iVu  Pyi 
6  £d.  12S2.  4  Bing.  167. 

•»  1  Car.  &  P.  475.673. 

"^  Peake's  Evid.  5  Ed.  S06.  and  see  2 
Campb.S61.  1  Made  &  Sel  284.  Hoh  NL 
Pru306,7.  1  Car.  &  P.  279.  11  Fnco, 
235. 

0 S  Stark.  iVii.  IVi.  457.  and8ee2Su.  3 
Ed.  1200.  (1.) 

•  Holt  JVuP^i.  299. 

^  2  Stark.  iVii.  iVi.  93.  and  cee  8  UooKk 
467.  1  Bing.  408.  S.  C. 


>3Bam.&  Creel  IS.  4  DcmL  &  R^ 
670.  S.  a  By.  &  Mo.  422. 

1"  Co.  Lit  283. 

>  Andr.  108.  WiHei,  22S.  7  DomC  & 
East,  354.  6  Duna£.  &  East,  iOS. 

k  8  East,  404. 

1  Co.  lit.  282,^.  8BoLAbr.GaB.  12 
Mod.  120. 

»  Hob.  174^  6.  2  Dwrni:  IkEai^  168.? 
Taunt  156.  but  tee  21  Hea,  VII.  96b  a. 
per  JUde,'c(mtni. 

"Co.  Lit  283. 
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defendant  mnst  plead  specially  a  release^  or  other  matter  in  dUcharge  of 

the  action  ^     But  in  acticms  against  justices,  &c.  and  in  various  other  Against  justices, 

casesy  the  defendant,  by  act  of  parliament  \  is  allowed  to  plead  the  general 

issue,  and  give  the  special  matter  in  evidence  ^.     In  an  action  of  trespau  For  false  impri- 

and  false  imprisonment,  a  constable  may  justify  under  the  general  issue, 

though  he  acted  without  a  warrant,  provided  there  was  a  reasonable 

charge  of  felony  made;  although  he  afterwards  discharge  the  prisoner, 

without  taking  him  before  a  magistrate,  and  although  it  should  turn  out 

in  &ct,  that  no  fidony  was  committed  \    But  a  private  individual,  who 

makes  the  charge,  and  puts  the  constable  in  motion,  cannot  justify  under 

the  general  issue:  he  must  plead  the  special  circumstances  by  way  of 

justification,  in  mder  that  it  may  be  seen  whether  his  suspicions  were 

reasonable  ^ 

When  the  defence  consists  of  matter  of  &ct,  and  the  general  issue  may,  pieas  axnounu 
it  ought  to  be  pleaded ;  it  bemg  in  such  case  a  good  cause  of  demurrer,  1"^  *°  general 
that  the  plea  amounts  to  the  general  issue''.  But  it  is  observable,  that 
in  many  cases,  where  the  defence  consists  of  matter  of  law,  the  defendant 
may  either  plead  it  specially,  or  give  it  in  evidence  under  the  general 
issue ;  as  in  assumpsit,  infancy,  accord  and  satisfaction,  or  a  release,  &c. 
may  be  either  pleaded,  or  given  in  evidence  upon  non  assumpsit ;  and  in 
debt  on  bond^  made  by  a  married  woman,  the  defendant  may  either  plead 
coverture,  or  give  it  in  evidence  upon  mm  est  factum.  In  these  cases.  Implied  colour, 
from  the  nature  of  the  defence,  the  plaintiff  has  an  implied  colour  of  ac- 
tion ;  bad  indeed  in  point  of  law,  if  the  facts  pleaded  be  true,  but  which 
is  properly  referred  to  the  decision  of  the  court.  And  where,  £rom  the  Ezpieu  colour, 
nature  of  the  defence,  the  plaintiff  would  have  no  implied  colour  of  action, 
the  defendant  in  some  cases  is  allowed  to  give  him  an  express  colour  ^. 
Thus,  in  the  common  and  almost  only  case  where  express  colour  is  now 
given,  if  in  an  action  of  trespass  quare  clausum  Jregit,  the  defendant 
plead  a  possessory  title  under  a  demise  from  a  third  person,  (for  if  he 
claim  under  the  plaintiff,  there  is  an  implied  colour,)  this,  without  more, 
would  amount  to  the  general  issue  ^ ;  for  it  goes  to  deny  that  the  trespass 
was  committed  in  the  plaintiff's  close :  but  if  the  defendant,  after  stating 
his  own  title,  supposes  (as  is  usual,)  that  the  plaintiff  entered  upon  him, 

•  3  Bur.  1363.  «  Co.  Lit  2»S. 

^  See  particularly  the  statutes  43  Eliz.  c  '  Doug.  359.  6  Dumf.  &  East,  316.  3 

«.  $  19.   1  Jac.  I.  c.  15.  $  16.  7  Jae.  L  c  Campb.  iSO.  Holt  Nu  iVi.47&  0  Bars.  & 

5.  21  Jac  I.  c  12.  §  6.  11  Geo.  IL  c.  19.  Ores.  635. 

§  21.   23  Geo.  III.  c.  70.  §  34.    28  Geo.  "^  Holt  NL  PrU  478.  and  see  4  Taunt  34. 

III.  c.  37.  $  23.   42  Geo.  IIL  c  85.  $  6.  'Co.  Lit  303.  b.  Doc.  pi.  203,  4.  Gilb. 

43  Geo.  III.  c.  99.  §  70.  0  Geo.  IV.  c.  16.  C  P.  60, 61.  2  Chit  Rep.  642.  And  see  fur- 

$  44.  &  c.  108.  §  97.  7  &  8  Geo.  IV.  c.  4.  ther,  as  to  the  cases  in  which  the  general 

§  156.  c.  29.  §  75.  &  c.  30.  §  41.    And  see  issue  may,  and  ought  to  be  pleaded,  Steph.  PL 

further,  as  to  what  must  be  pleaded  specia]ly»  176,  &c 

or  may  be  given  in  eridence  under  the  gene-  '  For  the  diflerence  between  eapreu  and 

ral  issuf^  in  different  actions,  1  Chit  iY.  4  implied  colour,  see  an  argument  of  HoU,  i« 

Ed.  416,  &c.  and  in  the  action  of  amtmptii  Reg.  PUtc  303.  Steph.  PL  225. 

in    particular,    Lawes,   on  Pleading,   Chap.  ^  8  Diim^  ft  East,  406.  1  East,  216. 
XVI.  p.  520,  &c. 
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under  ooloar  of  a  former  deed  of  feoffment  without  livery^  and  that  he  le- 

entered,  this  creates  a  question  of  hw,  for  the  decision  of  the  court ;  and 

by  that  means  prevents  the  plea  from  amounting  to  the  general  iasne: 

and  being  matter  of  supposal^  it  is  not  traversable. 

When  neeet-  In  trespass  for  taking  goods^  if  the  defendant  plead  that  A.  was  poi- 

^^iTand  when  ^^^^  ^^  them^  as  of  his  proper  goods^  and  sold  them  in  market  overt,  or 

not  that  B.  stole  the  goods  from  A.  and  waived  them  within  his  manor,  nHiere- 

fore  he  took  them,  the  defendant  must  give  colour ;  for  hia  plea  profei 
that  no  property  was  in  the  plaintiff,  so  he  had  no  colour  of  action :  And 
the  colour  usually  given  in  such  cases  is,  that  the  defendant  baikd  tk 
goods  to  a  stranger,  who  delivered  them  to  the  plaintiff,  from  whom  tk 
defendant  took  them.  But,  in  the  same  cases,  if  the  defendant  plod 
that  A.  sold  the  goods  in  market  overt,  without  saying  that  they  wtn 
his  own,  or  that  B.  took  them  de  quodam  ignolo,  and  waived  them,  tlie 
plea  is  good  without  colour ;  for  it  does  not  deny  but  that  the  property 
was  in  the  plaintiff,  and  the  defendant  is  not  bound  to  shew  expressly  ii 
whomitwas*. 


Fleo^ng  several       Pleas  in  bar  are  single  or  double;  or,  in  other  words,  the  defendant  maj 
At  common  law.  ^^  ^J^oia  a  single  ground,  or  plead  several  matters  in  his  defence.    At 

common  law,  the  defendant  could  only  have  pleaded  a  single  matter  to 
the  whole  declaration ;  which  rigour  often  abridged  the  justice  of  his  de- 
fence, and  was  doubtless  one  cause  of  perplexed  inartificial  pleading;  the 
party  endeavouring  to  crowd  as  much  reasoning  as  he  could  into  his  pki, 
however  intricate,  repi^nant  and  contradictory  he.  made  it  by  so  doiDg^ 
But  even  at  common  law,  the  defendant  might  have  pleaded  sertnl 
matters,  to  different  parts  of  the  declaration;  as  not  guilty  to  part,  and 
to  other  part  a  justification,  or  release,  &c.  And  where  there  were  aercnl 
defendants,  each  of  them  might  have  pleaded  a  single  matter  to  the  wliQle, 
BysiatiAnn^  or  several  matters  to  different  parts  of  the  declaration*^.     And  now,  bf 

the  statute  for  the  amendment  of  the  law  ^,  "  the  defendant  or  tenant  ia 
any  action  or  suit,  or  any  plaintiff  in  replevin,  in  any  court  6i  record, 
may,  with  the  leave  of  the  same  court,  plead  as  many  several  matten 
**  thereto,  as  he  shall  think  necessary  for  his  defence:  Provided  neverdi»- 
**  less,  that  if  any  such  matter  shall,  upon  a  demurrer  joined,  be  judged 
insufficient,  costs  shall  be  given  at  the  discretion  of  the  court ;  or  if  a 
'^  verdict  shall  be  found,  upon  any  issue  in  the  said  cause,  for  the  plamtiff 
or  demandant,  costs  shall  be  also  given  in  like  manner ;   unksa  tbe 
judge  who  tried  the  said  issue,  shall  certify  that  the  said  defendant  or 
tenant,  or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter. 
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*DT.Lef(field*$cise,lOCo.90.h.    And  Iviii. 
for  more  of  the  doctrine  concerning  cotaWf  ^  2  Ewuim,  141.  and  see  I  Chit  FL  i 

aee  the  nmecaae^  per  Mum;  Doct&Stud.  Ed.  208.  Steph.  J%  aso,  90. 
fi&2.c5S.  8  SbUc.  278.  S  Blac  Com.  S09.  «  Co.  lit.  808.  «. 

8  Reeve's  Hist.  24.  488.  1  Chit  K.  4  Ed.         '  4  Ann.  c  16.  $  i,  & 
448,  Itc.  Steph.  PL  220,  &c.  Id.  Append. 
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which  upon  the  said  issue  shall  be  fcmnd  against  him.  Provided  also, 
that  nothing  in  this  act  shall  extend  to  an j  writ^  declaration^  or  suit  of 
appeal  of  felony,  &c.  or  to  any  writ,  bill,  action  or  information^  upon 
any  penal  statute  K' 

Upon  this  statute  it  has  been  holden,  that  the  defendant  shall  not  be  What  pleu  are 
allowed  to  plead  any  pleas  that  are  manifestly  inconsistent,  such  as  non  ^^^^'^'^^^ 
iummpsit  ^,  or  non  est  factum  S  to  the  whole  declaration,  and  a  tender  as 
to  part ;  for  one  of  these  pleas  goes  to  deny  that  the  plaintiff  ever  had 
any  cause  of  action,  and  the  other  partially  admits  it.  So,  the  defendant 
is  not  allowed  to  plead  non  assumpsit,  and  the  stock-jobbing  act  ^ ;  or  a 
plea  of  alien  enemy,  with  non  assumpsit  ^  a  tender ',  or  other  inconsistent 
matter  0.  And  he  shall  not  plead  several  matters  which  require  different 
trials,  as  in  dower,  ne  unques  accouple  en  loyal  matrimonie  and  a  mortgage^ 
or  ne  unques  seisie  que  dower  ^  ;  for  the  first  matter  is  triable  by  the  bishop^ 
and  the  others  by  a  jury,  and  if  the  former  be  found  against  the  defend- 
ant, the  judge  cannot  certify  that  he  had  a  probable  cause  of  pleading  it. 
The  statute  for  pleading  double  does  not  extend  to  any  action  or  informa- 
tion upon  a  penal  statute ' :  And  as  the  king  is  not  bound  by  this  sta- 
tute ^,  the  defendant  cannot  plead  double  in  an  information  of  intrusion ' ;  , 
in  quare  impedit,  where  the  king  is  a  party  ™ ;  or  in  scire  facias,  for  a 
bond  debt  to  the  king  ° :  nor  could  he  plead  double,  till  the  statute  33 
G^  III.  c.  58.  in  an  information  in  nature  of  quo  warranto  ^. 

In  the  Common  Pleas^  the  defendant  was  not  formerly  allowed  to  What  may,  or 
plead,  in  assumpsit,  non  assumpsit  and  infimcy  p,  or  a  release  ^  or  set  off* ;  ^Mdeii  in  C.  P. 
in  debt  on  bond,  non  est  factum  and  solvit  ad  or  post  diem  '  /  in  d^t  for 
rent,  nil  debet  and  nil  habuit  in  tenementis  ^ ;  in  trover,  not  guilty  and  the 
bankruptcy  of  the  plaintiff** ;  or  in  trespass,  not  guilty  and  a  justifica- 
tion *,  or  release  of  a  particular  trespass^ :  But  of  late  years,  the  court 
has  be«i  less  strict  than  formerly,  in  the  construction  of  the  act  of  par^ 
liament  for  pleading  double,  which  is  general,  and  a  remedial  law":  and 


*  4  Anne,  c.  16.  §  7. 

^  Kiaife  V.  Patch,  T.  27  Geo.  III.  K.  B.  4, 
Purnf.  &  East,  194.  9  Blac.  Rep.  72S.  S 
was.  145.  S.  C. 

'  5  Durnf.  &  East,  97.  4  Taunt  459. 

^  1  Bos.  &  Fill.  222. 

*  2  Blac  Rep.  1S26.  Palmer  v.  Hender- 
son,  E.  21  Geo.  III.  C.  P.  1  Bos.  &  PuL 
222.  (a).  2  Bos.  &  Ful.  72.  10  East,  827. 

'  10  East,  S26. 

<  12  East,  206. 

»  Conu  Rep.  148.  2  BUc  Rep.  1157. 
1207.  but  see  2  Wils.  1 18.  semb.  contra. 

'  §  7.  Supra ;  and  see'  1  Barnard.  K.  B. 
17.  Cas.  temp.  Hardw.  262.  2  Str.  1044.  S. 
C.  4  Durnf.  &  East,  701.  K.  B.  Pr.  Reg. 
918.  Barnes,  15.  S5S.  865.  2  WUs.  21.  1 
Bos.  &  PuL  222.  a  P. 

k  1  P.  Wms.  220.  Forrest,  67. 


*  Attorney  General  ▼.  AUgood,  P^ker,  I. 
Rex  V.  Sir  a  W.  PhSl^  H.  20  Geo.  XL 
Parker,  16. 

"^  Reav.  Archbishop  of  York,  Wme»,69S. 
Barnes,  858.  8.  C. 

'^  Forrest,  57.  but  see  Bunb.  06.  Com. 
Rep.  422.  aemb,  contra ;  which  cases  how- 
ever were  in  efiect  over-ruled  by  the  case  of 
the  Attorney  General  v.  AUgood,  Pkrker,  !• 

°  1  P.  Wms.  220.  Parker,  10. 

'Barnes,  868. 

*>  Cas.  Pr.  C.  P.  154.  Barnes,  828.  S.  C. 

'Barnes,  888. 

'  Id.  868.  2  Blac.  Rep.  905.  098. 

*  Cas.  Pr.  a  P.  154.  Bame*,  888.  &a 
**  Barnes,  860. 

'  Cas.  Pr.  aP.  154.  Barnes, 880. 

y  Barnes,  851. 

■11847,8. 
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ply  when  there  is  a  wwthmiiig  iaoompetibility,  ^  where  a  boigess  hia 
aeeepted  ^m  ofioe  of  Umn  derk,  idiich  he  still  exerdaes  ^.  And  for  pre- 
n!Bliiig*the  Tezatioa  and  expense  occasioiied  to  defendants^  in  informations 
in  the  natiire  of  quo  warranto,  by  the  practice  of  raising  issues  upon  va- 
riona  matters  distinct  from  the  ground  on  which  the  information  was 
granted  by  the  court ;  it  is  a  rule  ^y  **  that  the  objections  intended  to  be 
**  made  to  the  title  of  the  defendant^  shall  be  specified  in  the  rule  to  shew 

eauae ;  and  that  no  objection^  not  so  specified,  shall  be  raised  b j  the 

pircMecator  on  the  pleadings,  without  the  special  leave  of  the  courts  or 

of  some  judge  thereof." 

In  order  to  plead  two  or  more  matters,  iii  the  King's  Bench,  it  is  not  Bfbfion  Ibr 
necessary  that  an  affidavit  should  be  made  of  the  facts ;  but  the  couit  g^jj^^J^^j^f, 
formerly  expected  to  be  informed  what  the  matters  were,  that  were  de-  in  K.  B. 
aired  to  be  pleaded,  in  order  to  judge  whether  they  were  proper  ^ ;  though 
now,  the  motion  for  leave  to  plead  several  matters  is,  in  that  court,  become 
m  mere  motion  of  course,  which  only  requires  counsel's  signature :  And  Rule  absolute 
die  aiotion  paper  being  delivered  to  the  clerk  of  the  rules,  he  wiD  draW 
op  a  rule  absolute  thereon  ^,  a  copy  of  which  should  be  delivered  with  the  Copy  of  it,  de- 
pleaa,  if  it  be  then  ready ;  or  otherwise  the  plaintiff's  attorney  should  have  ^^ 
notice,  that  instructions  have  been  given  for  the  rule,  and  that  a  o^  will 
be  delivered  as  soon  as  it  is  drawn  up.     In  the  Common  Pleas,  the  rule  to   Ridt  in  C.  P. 
plead  several  matters  is  drawn  up  by  the  secondaries  • ;  and  they  will   upofc«urwon 
draw  it  up  as  a  matter  of  course,  on  a  brief  or  motion  paper  signed  by  a  wjeant*!  hand. 
aojeant,  without  a  rule  to  shew  cause,  for  leave  to  plead  the  followii^ 
pleas,  0t2.  in  assumpsit,  non  assumpsit  and  iwn  assumpsit  infra  sex  annos, 
m  a  rdease,  or  set  off ;  non  assumpsit  as  to  part,  ^vith  a  tender  and  set 
off;  non  assumpsit  and  a  discharge  under  an  insolvent  act,  or  plene  ad* 
mmistravii,  generally  or  specially ;  plene  administraffit  and  a  set  off,  or  ne 
mmques  executor  and  plene  administravit :  in  debt  on  bond,  non  est  factum 
and  in&ncy  or  duress,  or  solvit  ad  diem  and  a  set  off ;  and  in  trespass,  not 
gnilty  and  lucrum  tenementum,  son  assault  demesne,  molliter  manus  tin « 
fosuit,  or  a  tender  of  amends  '.     But  in  other  cases,  there  must  be  a  rule  When  only  nisL 
to  shew  cause,  why  the  defendant  should  not  have  leave  to  plead  the  se- 
iFcral  matters  intended  to  be  pleaded';  which  rule  is  drawn  up  by  the 
oeeondaries,  on  a  brief  or  motion  paper  signed  by  a  serjeant :  And  for-  AfBdavit  for- 
Bierlyf  where  the  pleas  were  contradictory,  us  not  guilty  and  a  licence  or  "*^  ^  n««MMy. 
general  release  in  trespass,  the  defendant  was  obliged  to  make  it  appear 
by  affidavit,  that  it  was  necessary  for  his  defence  to  insist  upon  both  8.   So, 
nn  affidavit  was  required  to  be  made  by  an  executor  or  administrator,  that 
lie  had  fully  administered,  and  by  an  heir,  that  he  had  nothing  by  descent, 
he  could  move  to  plead  plene  administravit,  or  riens  per  discent  ^ : 


•  8  Chit  Rep.  871.  •  LL  §  12. 

»  itH.  7  &8  Geo.  IV.  K.B.    6  Barn.  '  Imp^  C.  P.  7  £d.  851. 

A  Ciei.  867.  *  Barnes,  851. 

*  B.  T.  6  &  6  Geo.  II.  (6).  K.  B.  i*  Caa.  Pr.  C.  P.  15i.  Barnes,  382.  a  C. 
0  A]ifOBd.  CiHp.  XXVII.  §  1 1. 

VOL.  I.  u  u 
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aSi:«4&Ad>ING.  WimRhh  i «AVWPIW* 


Kow  dispensed 
with. 


Motion  for 
leare,  when 
madey  in  C«  P* 


Service  of  rule 
fUsL 

Making  it  ab- 
solute^ and#»> 
nexing  copy  to 
pleas. 


Judge's  order 
for,  in  vacation. 


Consequence  of 
pleading  double^ 
witliout  leave  of 
court* 


Or,  of  not  stat- 
ing it  in  plea. 

Or,  of  rule  being 
erroneously  en- 
tided. 


Costs  on  double 
pleading. 


•  .  .  .■! 


bat  offWytn  affidaTit  is  dispaisad  with  Jb  thesis  ^Mett ;  AniirtiieMiRt^ 
not  dedde  on  tht  naoegtity  of  plea6>  or  refisr  theiii.4#  Ae  j^natViainlaBjy 
where  the  question  on  which  they  depend,  «ppeara,  Oi|i-tbe  |ae&  a£  t^l^ 
tQ  be  one  of  doubt  and  nicely  ^  :i> 

The  motion  for  leave  to  plead  several  matters  cannot  be  made,  iurlke 
Common  Pleas,  till  the  de^dant  has  appeared  *^ ;  but  afterwasdip,  it  flhsj 
be  made  at  any  time  before  ji^^ment  ^ :  and  if  the  tiipe  ism  pLeafing  ke 
nearly  expired,  the  court,  on  the  same  OMtion,  will  ailoiv  tha  deftafat 
further  time,  on  putting  the  plaintiff  in  as  good  a  aituatsasi^  Thbwtk 
nisi  being  drawn  up,  a  copy  of  it  should  be  made,  ^nd  aorvie^  on>  tibi 
plaintiff's  attorney,  shewing  him  the  oiiginalrule;  and  on  Iha  4lf tf 
riiewing  cause,  the  court,  on  an  affidavit  of  service,  will  make  tba  lib 
absolute':  which  latter  rule  bdng  drawn  up  by  the  aeoondariea,-  a  $tff 
thereof  should  be  made,  and  annexed  to  the  pleas,  befbive  they^  aitl  iUd  W 
delivered®;  or,  if  filed  or  delivered  before  the  rule  ia  made  abao)utr,'lie 
deemed  sufficient  in  this  court,  to  annex  a  copy  of  the  rule  mid  tt^'Chi 
pleas,  and  to  indorse  a  notice  thereon,  that  the  ruleabaohitawilihelieisiti 
as  soon  as  it  is  drawn  up 0.  In  vaaUiOih  a  judge  on  aummona  wiilapihi 
an  order  for  the  olerk  of  the  rules  in  the  King's  Bendij  or  Mco$/^0im^ 
the  Common  Pleas,  to  draw  up  the  rule,  <m  produoing  a  brief  «r-  oiotidi 
paper,  signed  by  a  counsel  or  seijeant,  far  that  purpoae^  In  the  Sii^ 
Bench^  if  several  pleas  be  filed,  to  the  whole  or  part  of  a  dedaMtiov;  trilb* 
out  a  rule  to  plead  several  matters  being  drami  up,  oip  insttructkntf  fiM 
for  it  to  the  clerk  of  the  rules,  they  are  oonsidered  aa  a  aullity,'  ead  liil 
plaintiff  may  sign  judgment  ^ ;  or,  in  the  ConuoKm  Pleaa,  he  lavf  Ifplf 
to  the  court,  to  strike  out  one  of  them  ^ :  But  if  a  rvle  be'  obtaniedy  M 
the  pleas  put  in,  without  saying  bif  leaw  qf  the  comri^  it'  is  enljr'an  i|ii» 
gularity,  or  at  most  cause  of  special  demurret  far  duplicity -^^ '  ^M^nd^Wlpt 
the  plaintiff  signed  judgment  as  for  want  of  a  plea,  bec^naa  the<rri#  li 
plead  several  matters  was  erroneously  entitled^  the  court  ef  •Ceinmoa  Flsii 
set  aside  the  judgment,  without  oeats ;  affidavit  being  taade  Aatttopiai 
were  true,  and  that  the  defendant  had  a  good  deieapevt«     .   \  '  {     !;  iioq^i 

Respecting  oosU,  upon  the  statute  e£  Anne,  tbe^  inteMiiMi  el^'^te 
gislature  appears  to  have  been,  that  if  there  be  several  taattoM  ipkdMi 
some  of  which  are  found  for  the  ptaintiff,  he  ah«U'be>  eMilM'^^ 
costs  of  those  °,  notwithstanding  other  matters  ate  ibttifd^fer'tlM  diiiU- 


*  Barnes,  347, 8.  364. 
^  I  Bing.  66.    7  Moore,  851.  S.  C.  but 

8  Bing.  635.  anie,  656. 
*"  Barnes,  331. 
'  Cas.  Pr.  a  P.  15i.  Banes,  SSd.  6.a 

•  Imp.  C.  P.  7  Ed.  852. 

f  Append.  Chap.  XXVII.  $  18. 

■Imp.  a  P.  7  Bd. 858.  8 Brod. & Bng. 
256.  7  Moore,  66.  S.  a 

*»  Imp.  C.  P.  7  Ed.  255. 

»  Per  Bidier,  J.  in  Bedford  ^  GaifiM, 
H.  26  Geo.  IIL  K.  B.  Ante,  566,  7. 


>  1  was.  819.  and  see  CmdMiWI. 


where  Uie  court  hel 


alian  sgiiut  « 

on  the  record.  .  H  <  i   .r,i.-.ij  *j  v"'^ 

"  1  Bing.  197,  7  MooR^<at8l:&'Cr 
>  In  Si^^  Law  dtCo^  f^'WOM  \t 
said,  he  fliudi  haws  teMiCa,  aol^l^riMai 
matters,  bvjt  lOao  U  tbe  0kmi  MMrilhi^^ 
ing  they  are  fiound  fat  tlie  drftiMbm    lia 
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ant  V^vinch  entitle  him  to  jndgnent  wptm.  tke  whole  retadl ;  nnleM  the 
jaclge>  before  whom  the  cause  was  tried,  shaU  certify  that  the  defendant  had 
a  probable  cmse  to  plead  tl^.  natters  Which  are  found  against  him^  Tbat 
this  is  the  true  construction  of  the  statute  will  appear  fnmi  the  following 

In  trespan,  the  defendant  jdeaded  not  guilty  and  several  jostifieationsi  In  ^respuf. 
vpon  the  trials  the  pbintiff  not  proring  his  possession  of  the  iocmt  im  qnoi 
the  defefidant  had  a  verdict ;  tnd,  bj  direction  of  Denuon,  J«  the  verdict 
van  cni^red  ufwn  the  general  isaoe  only ;  apon  which  there  waa  a  motioa 
^otAwemre  de  novo :  bat  the  court  refuted  the  motion,  saying,  the  veiw 
iict  lima  eamplete^  and  determined  the  cause ;  that  the  plaintiff  was  not 
cfllided  to  damages,  though  they  said  he  might  have  insisted  tO/  h&va  in 
vcrdiet  eaterad  on  the  other  isauea^^  for  the  sake  of  costs,  which  he  vouU 
be  tetitkd  to,  unlesa  the  jndge  certified  that  the  defendant  had  ptobaUe 
cause  ta  plead  sudi  plea  ^.  :  .' 

•iflVlRn  die  defendant  pleads  not  guilty,  and  a  justifioation  to  which: ?thlr 
f&aintiff  demnrs,  and  the  plaintiff  has  judgment  on  the  demurter>  but  ie 
uteiaiibed  on  the  plea  of  not  guilty,  he  shdl  nevertheless  be  allowed  the 
aoBti  of  the  demurrer,  which  shall  be  deducted  out  of  the  ooeta  allowed  ta 
the  defendant 'I  And  if  one  of  several  pleas,  pleaded  by  thede&adanti 
te  a^dged  bad,  on  a  demumr  to  the  plaintiff's  replication,  the  plaintiff 
iaieiititled  to  have  the  costs  of  those  pleadings  deducted  from  theeostt  .  ' 
taxed  for  the  defendant  upon  the  portea,  if  afterwards^  upon- the  trial  of 
tbie  lames  joined  <m  the  other  pleas,  the  defendant  should  have  a  vcsrdict  7 
aven  thengh  it  should  appear,  on  the  whole  of  the  record,  that  the  plairitMl 
iMd  no  cBuae  of  action  ^.  But  if  the  plaintiff  take  issue  on.  several  fhemt 
ome  of  which  is  insufficient  in  law,  and  has  a  verdict  on  all  the  issucaj  eKt 
oapl  thM  joined  on  the  insufficient  plea,  which  is  found  ioK  the^defiendatitr  ,  . 
and  aflenmards  judgment  ie  entered  for  the  plaintiff,  still  he  shall  not  be 
aUaited  any  costs  upon  the  iatoe  found  for  the  defendant  ^  And  it;he(9 
been  retolvsed,  at  a  meeting  of  all  the  judges,  that  if.there-be  a  cettificata 
upon  the  43  Eliz,  the  plaintiff  shall  not  have  the  costs  of  any  plea  pleaded 
with  leave  of  the  court ;  although  the  issue  thereupon  joined  be  found  for 
Um>  and  ther  judge  have  not  certified,  that  the  defendant  had  a  probable 
ctfase .for  pleading  the  matter  therein  pleaded^. 

. '  Itfiati  aetiouifor  criminal  conversation,  the  defendant  pleaded  two  ^tM,  In  action  for 
viz.  not  guilty,  and  not  guilty  within  iir  years ;  on  the  former  the  plaintiff  Q,unvr. 
joined  issue,  and  obtained  a  verdict,  but  to  the  latter  there  was  a  demur- 
rer, an3  judgment  against  him:  and  it  was  holden,  that  the  defendant 

d^MeBMtDbeamiitaketlMrllMdafeiidMit  "^  Barnes,  1S6. 

iMMtf  a[rtitlBd  I*  judgnint  upon  the  nuiafin         ^  S  DurnC  A  EasStaOl- 
lbiiiid  for  bioB,  is  09Die(]Mnt]7  ealickd  to  ite  '  1  Durof:&  Batt,866.  fi  B08.  &<Fiil. 

costs  of  them.  1 1  East,  S68.  876.  accord.  UutiiM  Barney.  ISa*  Sfl^ 
*7Eittt,58S.  7  Say.  Repkaeo^.I  Ken.SlidwSt.0.    7 

.  ^  BuL  NL  PrL  383^  and  sto  1  WBl  44.  East,  58S.  and  tee  8  Biiod»  JcBiog;  U7w.  1 

Banies»461,  a.   9H.  BIac.eeS,a94(&.)  Barn,  ft  Crcs.  278. 
SBtnbai.Ald4  64e.    '  ..../...--   '^      •    ( 
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truth  the  matter  pleaded  be  only  an  answer  to  'part,  or  vice  vers^  %  the 
whole  plea  is  naughty  and  the  plaintiff  may  demur  ^  :  but  if  a  plea  begin 
only  as  an  answer  to  part^  and  be  in  truth  but  an  answer  to  part^  it  is  a 
<li8continuance,  and  the  plaintiff  must  not  demur^  but  take  his  judgment 
for  the  part  unanswered,  as  by  nil  dicit :  for  if  he  demur,  or  plead  over, 
-the  whole  action  is  discontinued  ^.  Secondly^  the  pica  at  common  law 
4Bhould  be  single,  consisting  only  of  one  fact,  or  of  several  facts  making 
together  one  point :  for  if  a  plea  contain  duplicity,  or  allege  several  dis* 
tiQct  matters,  which  require  several  answers  to  the  same  thing,  it  is  bad  ^. 
Thirdly,  it  should  be  certain  *,  in  point  of  form  as  well  as  substance  :  but 
certainty  to  a  common  intent  is  sufficient';  and  that  which  is  apparent 
to  the  court,  by  necessary  collection  out  of  the  record,  or  is  necessarily 
implied,  need  not  be  expressed  s ;  as  in  setting  forth  the  feoffment  of  a 
inanor,  it  is  unnecessary  to  state  livery  and  attornment  \  So,  that  which 
a&  all^^  by  way  of  conveyance,  or  inducement  to  the  substance  of  the 
matter,  need  not  be  so  certamly  all^d  as  that  which  is  the  substance  it- 
wi£  *.  Fourthly,  every  plea,  for  the  sake  of  certainty,  must  be  direct  and 
pantive,  and  not  by  way  of  argument  or  rehearsal  ^.  Fifthly,  it  should 
be  so  pleaded,  as  to  be  capable  of  trial,  by  the  court  upon  demurrer  or.nvjf 
iiel  record,  or  by  the  jury  upon  an  issue  in  fact  \  Sixthly,  it  should  be 
true,  and  capable  of  proof;  for  truth  is  said  to  be  the  goodness  and  virtup 
of  .pleading,  as  certainty  is  the  grace  and  beauty  of  it  ■".  Seventhly,  the 
plea  shall  be  taken  most  strongly  against  him  that  pleadeth  it ;  for  every 
man  is  presumed  to  make  the  best  of  his  own  case°.  But. lastly,  ^r^ 
plusage  shall  never  make  the  plea  vicious,  except  where  it  is  repugnant,  or 
contrary  to  matter  precedent  °. 

In  many  cases,  the  law  doth  allow  general  pleading,  for  avoiding  pro-  Genera]  plead- 
lix^ty  and  tediousness ;  and  the  particulars  shall  come  on  the  other  side  P.  IS^^'iiJJ,^ 
Thus^  when  a  man  is  bound  to  perform  all  the  covenants  in  an  indcnturq,. 
if  they  are  all  in  the  affirmative,  he  may  plead  performance  generally:  t. 
but  if  any  are  in  the  n^ative,  to  so  many  he  must  plead  specially,  (for  a 
B^ative  cannot  be  performed,)  and  generally  to  the  rest.     So,  if  any  arc 


*  2  Bos.  &  PuL  487.  and  see  2  Chit. 
Rcp.'^O^.  2  Born.  &  Crc3.  477.  S  DowL  & 

R/Le4fr.s.a 

^e  ChSL  R«pu503.  2  Btrn.  6 Crte.477. 
S  J>owl  &  RyL  647.  S.  C 

^  1  Salt.  179,  do.  Gilb.  C.  P.  165. 167. 
WiHes,  460.  1  H.  Blac  646.  1  Bos.  &  Pul. 
41 1,  and  see  1  Wms.  Saund.  6  Ed.  28.  (S). 
1  Chit.  Kep.  1S2.  (a).  1  Barn.  &  Cres.  465, 
d,  7.  2  Dowl  &  RyL  471,  2,  S.  S.  C. 

'  Co.  Lit.  304.  a.  Steph.  PL  264,  &c. 

*  Co.  Lit.  SOS.  a.  Steph.  PL  S42»  &c. 
And  as  to  certainty  of  place,  sec  Steph.  IH, 
S97,  &c.  certainty  of  Hmtt  Id.  311,  &C 
quantity,  quaUty  and  valu^  Id,  814,  &c.  and 
tbe  names  of  penons,  Id,  319,  &c. 


t  Co.  Lit  803.  b.  Steph.  PL  380,  81. 

«  Co.  Lit.  303.  b.  Steph.  PL  357,  &c. 

^  For  the  cases  on  this  subject,  see  2  Wms. ' 
Saond.  ft  Ed.  305.  a,  (IS). 

1  Co.  Lit.  303.  a.  Steph.  Pt.  374y  &c 

k  Co.  Liu  308.  a.  304.  a.    Hob.  295. 
Steph.  PL  384,  &c 

I  Co.  Lit.  303.  b.  9  Co.  24, 5.  1  Marsh. 
207.  • 

"^  Hob.  295.  and  see  Steph.  PL  444,  &c. 

"  Co.  Lit  303.  b. 

""  Id.  arid.  Steph.  PL  417,  &c  And  for  the^ 
several  cases  t^iat  illustrate  tho  above  rules, 
see  Com.  Dig.  tit  Pleader,  (B.)  &c.  1  Chit 
H.4Ed.451,  &c.  403,  &c. 

P  Co.  lit  303.  b. 


r 


At  tmAotk  bb^i  if  tbei  p|«intiff  ^ifiM  indebted  to  the  dei^i^d^t  l|i  ^  At  common  law. 
a^tf^h)  6r  evett  mare  than  tlie  defendant  owed  to  him^  yet  b^  had  no  me-* 
.  tliod  ef  slrikii^  a  balance :  the  only  way  of  obtaining  relief  was  by  gD{ng 
'  ifit#i  •  court  of  e^ty  *.    To  remedy  this  inconvenience^  h  was  enacted  By  tututes. 
bjr  the  statute  fi  Q^o*  lU  c  32.  $  13.  that  '^  where  there  are  mntnal 
.  ffl  dobia  betiteen  the  plaintiff  a&d  defendant^  or,  if  either  party  sue  p  be 
.  ^  -Med  t^  executor  or  administrator,  where  there  are  mutual  debt?  be^ 
l^  tween  the  testator  or  intestate  and  either  psrty,  one  debt  may  be  set 
I.^.-ngainal  the  other ;  and  such  matter  may  be  given  in  evidence  upon  th^ 
i  iff  [gdumil  issue^  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require ; 
.  ^^;  so  at. at  the  time  of  pleading  the  general  issue,  where  any  such  debt  of 
I'ff:  the  plaintiff,  his  testator  or  intestate,  is  intended  to  be  insisted  on  in 
.  ;^-  etidence,  naii4ie  shall  be  given  of  the  particular  sum  or  debt  so  intended 
• .  ^  td  be  insisted  on,  and  upon  what  account  it  became  due ;  or  otherwise 
."^  !6iloh  niatter  shall  not  be  allowed  in  evidence  upon  the  general  issue." 
.  Ttds  clause  was  made  perpetual  by  the  8  Geo.  II.  c  24.  §  4.:  and  it 
jk^Ming  been  doubted,  whether  mutual  debts  of  a  different  nature  oould  be 
;.'0idl  against  each  other,  it  was  by  the  last-mentioned  statute ^  further  en- 
listed and  declared,  that  '^  by  virtue  of  the  said  clause,  mutual  debts  may 
^'^  be  set  against  each  other,  either  by  being  pleaded  in  bar,  or  given  in 
f '  evidence  on  the  general  issue,  in  the  manner  therein  mentioned,  not- 
^  withstanding  that  such  debts  are  deemed  in  law  to  be  of  a  different 
^  nature ;  unless  in  cases  where  either  of  the  said  debts  shall  accrue  by 
\  f  reason  of  a  penalty ,  contained  in  any  bond  or  specialty ;  and  in  all 
^  casc^,  where  either  the  debt  for  which  the  action  hath  been  or  shall  be 
brought,  or  the  debt  intended  to  be  set  against  the  same,  hath  accn^ued, 
^r^  or  thall  accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to  be 
'•  .f  mt  off  shall  be  pleaded  in  bar ;  in  which  plea  shall  be  shewn,  how  much 
f :  i^f  is.  truly  and  justly  due  on  either  side :  and  in  case  the  plaintiff  shall  re- 
f  i1'  cover  in  any  such  action  or  suit,  judgment  shall  be  entered  for  no  more 
than  shall  appear  to  be  truly  and  justly  due  to  him,  after  one  ddbt  be- 
ing set  against  the  other  as  aforesaid  ^"  If  an  account  has  been  settled, 
^  f  T«iid  balance  atruck  between  the  parties,  it  may  be  given  in  evidence  on  the 
general  issne;   but  a  defendant  cannot  reduce  a  plaintiff's  demand  for 
goods  sold,  by  producing  a  debtor  and  creditor  account,  in  the  hand-writ- 
ing of  the  plaintiff's  clerk,  shewing  goods  to  have  been  sold  by  defendant 
^'icr^^Mitiff,  unless  he  has  pleaded  or  given  a  notice  of  set  off*. 

'V    Hie  actions  in  which  a  set  off  is  allowable  upon  these  statutes  are  debt^  In  what  adloni 
''''Wt/ena^^;  and  assumpsit  for  the  non-payment  of  money  ;  and  the  demand  ^i^^  ^^^^ 
intended  to  be  set  off  niusibe  K<^dated  ^  arid  such  a»  might  havct  been 

*  2^  Bur.  aSO.  2  ICen.  5Sa  6.  C.  4  Bur.      have  been  aet  off  against  a  ipecialty  debt. 
2220.  •    Brown  UH<jljfoak,^G^ Ah  hvSUJ^Pru 

*  $  5.  179.  WiUes,  262,  3.  2  Blae.  I^pw87|. 
:^  :r,*,Tf»  ^  sCter  fte last  act  passed,  Lord  ^  1  Car.  k  F.  ISS. 

Seardwicke,  Ch.  J.  delivered  the  opinion  of  *  Peake's  Cas.^  Pru  8  $ld,  56.  and  see 

the  court  of  King's  Benoh,  that  a  debt  by      id,  ft7.  (a.)  and  th«  ct^ey  there  cited, 
simple  contract  might,   by  the  former  act, 
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a^ddbl  due  toapdcfendaiit'UiSumving  partneiv  may  be^ael^off  agbiflaCii 
dcnand  on  him  i»  his  Awn  aigh^V  aid  vioe  fstrsA  Ki.  A-  polioj'  brokeri  wiio  On  poltdei  of 
nukoB  an  insimnicc  in  bis  own  maaie,  for  tke  bendit  of  hisprilioipal;  mad  '''*^'^*^ 
has  a  del  credere  commissioiiy  inay  it  aeema  aet  off  the  ^  amount  >  of  Iosmb 
and  returns  of  preiiiiuin>  in  an  actioo  brought  against  bini'by  an  mdaw 
wxitcr  for  premiuma.     But  where  the  insurance  is  made  by  the>lirokser'in 
the  name  of  his  principal  S  or  he  ha«  not  a  oommxasion  del  credere  \  the 
loBsea  and  returns  of  premium>  not  being  a  mutual  debt>  oauaot  be  made 
the  subject  of  a  set  off.     So,  if  an  action  be  brought  againat  a  poiiey 
broker,  by  the  assignees  or  executors  of  an  underwriter.  Hot  premiomei 
where  the  insurance  waa  made  by  the  broker  in  his  <nfn.  name  oa  a  del 
credere  commission,  the  defendant  may  set  off  the  amount  of  loosea  half* 
pening  and  adjusted,  or  returns  of  premium  bceammg  du^  befiire  the 
boii)cxuptcy>  or  in  the  life-time  oi  the  testator  ^  •  But  a  lass^  happening 
before  the  bankruptcy  cannot  be  set  off,  in  an  action  brou^t  by^thi^  assign 
nees  of  an  underwriter  against  a  broker,  for  prenuumtdise  totithebanku 
mpt,  where  the  insurance  was  made  in  the  mune  of  the  assayed,'  mad  the 
biokec  was  not  intrusted  with  the  policy,  though  he  had  at  del  credere 
commassion^  and  had  paid  the  lose  to  the  assured^  before  the  bankruptcy i^-; 
nor. where  the  insurance  was  made  by  the  broker  as. agents  ivridiouta'ife^ 
credere  commission,  and  there  had  been  no  adjustment^  ithongh  thr>l08a' 
took  place  before  the  bankniptcy^  and  though  the  poAicy  had  idways?  Re- 
mained in  the  hands  of  the  broker^  and  he  had  aotuaUy  paid  the  amount^ 
o£;the  loss  to  his  priilcipal  <.     And  a  broker,  who  is  indebted  to  the  assign* 
nees  of  a  bankrupt,  for  premiums  due  to  them,  upon  policies  subscribed  fayi.      i 
the  bankrupt  before  hia  bankruptcy » is  not  entitled  te  set  oCnetnhiaiof 
poemium  due  upon  the  arrival  of  ships  after  the  bankruptcy  ^«H•iSD>  in^ 
an.  action  by  the  executors  of  an  underwriter  agauaat  a  Mker.  farMpi|^< 
miums  due  on  policies  subscribed  by  the  testator,  the  defendant  cannot  set 
off  returns  of  premium  which  became  due  after  the  testator's  death '  t  and 
it  makes  no  difference  in  this  respect,  that  the  policies  were  effected  uud^ 
a  del  credere  commission  ^.    A  broker  having  adjusted  a  loss  with  ah  un- 
derwriter, and  struck  his  name  out  of  the  policy  and  adjustmentjt  after 
which  he  became  bankrupt  within  the  usual  time  of  credit^  it  was  hol4^. 
that  the  underwriter  could  not  set  off  against  the  assured,  the  balance. due ^ 
to  him  from  the  broker,  at  the  time  of  adjusting  the  loss  on  the  policy  \ 
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*  5  Dumf.  &  East,  493.  1  Esp.  Rep.  47.  0  Taoot  448.  8  Manb.  138»^,C.. 

^6Durnf.  &£«str582.andMe8X>«rQ&  (  7  Taunt  478.  Mloop;^^ ,178^  S..C.    ,  ..i 

&  East,  476.                               .  "4  Campb.  896.  6  TaitoLfiaf^  %M¥tAu\ 

*"  1  Maulc  &  StiL  494.    2  Mauie  &  fid.  215.  B.C.                             ..  •.         H  '  ' 

112.  an4  see  4  Taunt.  242.  4  Maula.ft  8d.  <"  4  Taunt  684.              . .         .   .  > ' 

566.  7  Taunt  478.  ^9  Tauut  449«  2  Manh.  188.  H9I1 JVI. 

<>  ffib(m&  others,  aMpgte^.y.Oie|g[Aton  P^88.S.C              ,.,    ,         <    i.     .     .'- 

Sk  q^t^m,  M.  «a  6«fN  lU*  K.  B.   Jtfanh.  ^  6  Taunt  451.  2  Marsh.  JL4US*.C4  tHoU 


*  1  Dumf.  &  East,  115.285.   2  Campb' .         1 3>Stafl(.  iVlJ^  llQ.  \        ,. 

586.  and  sec  12  East,  507.   .4  Taunt  584.  •    m.  /    If       >.< 


• 

Tu^f,  Imtvoot^Hmk,  two  months  beware  the  oommisttoii  iMaedy  is  tinioe 
Xtie.46fit^LlU'  9^135^.^ J4.a<«aJe%dNi  boidoi^        not  bjr.tke  asiig- 

Jmi^^fh\ii^9mjaaAm)MQi$gH^  thegoods^.to 

.f)Mimilri$M:)to  .9H;i«Ci«gAiii8t  «ick  cbDiii>  ihe  4«bt  tbe  to  Im^roia'tlie 
)lpilkinip(^;i4;hiA  ooq$titutfag  a  miitiud  credit  betwom  the  bulkn^  and 
such  creditor,  within  the.meaniog  of  liie  ftbove  italcute  \  Bat  t  sola  in* 
t^kmtd  li>..the  defiDndant,  affcei  the  bankmptejr^  eannol  be  aet  di^  p  vat 
^«Mh  JW^  imwd  hf  the  benkmpt  befire  hie  bankrnptcj,  and  pajifale  to 
^  }^iffmvr»  uolees  the  defeedaot  shew  farther^  t^ai  such  notes  caine^  to  his 
ybefhdei  before  th«  bankniptcy  ^.  To  enable  the  balder  ef  a  bankmptfsao* 
,<94plaii€«a  loaToil  himsellef  them,  in  aa  acCaon  b;f  the  asiigiiees  agahMtv  . 
i  Jmum^  on  has  edrn  aooeptaaee^  be  mnat  eleail  j  pro«e>  either  that  the  dw 
.  jUgttionta  pay  the  bankrupt's  acoeptaaces  subsisted  belbre  the  baalon^l^, 
^to^bcii^.the  case  within  the  erdiaary  kw  of  set  eff»  or  that  theie  was  aome 
nOstUMCtknia  the  ongia  ef  the  transaetioD,  to  bring  it  within  the  caseaol 
:.liH|tnaliartditf.  ••.,,,/ 

.  >>,  Y^itm  either  of  the  debts  acemea  by  reascRi  of  a  pemUjf,  the  dditbi-  Pleading,'^* 
.tended  to  be  set  off  must  be  pleaded  in  bar ;  and  the  de&ndaat  in  hk  ^^"''^'^ 
|ds^  must  aver  what  is  really  doe  ' :  which  aipcnsic&t  has  been  heMm  to 
.  Jbei  traversable %,  thoogh  laid  under  a  videlicetK    Bat  in  all  other  eas<^ 
^ .  the  defeadaat  may  either  plead  or  give  notice  of  set  off^  at  hia<deetiott  K 
.jJ^aii,yA9t9f  ta  deki  on  bond,  the  defendant  pleaded  a  set  off^' and  tiiat 
•UOQ/f  waa-  due  and  no  more>  and  the  plaintiff  replied  generally  that  a 
.)  jailgev  sujn  wae  due,  to  wit,  the  snm  of  1750L  it  was  ruled,  that  the  plain- 
'j.tiff  was  hound  to  prove  that  more  than  110W»  was  due^*    If,  aft  the  time 
^^1  tb0  action  brought,  a  larger  sum  waa  doe  from  the  plaintiff  to  tfie  d^ 
I  |eiylan<»  than  &om  him  to  the  plaintiff,  the  action  being  barred,  it  aeema 
r,  snore,  tprc^ier  to  plead  the  set  off;  and  it  is  usually  pleaded  ini  country 
,ccasaesy,'  tOisave  the.tsoUble  and  expense  of  proving  the  sernce.of  a  notice.. 
juSatTabecethe  snm  intended  to  be  set  off  is  kss  thaa  that  for  %hicfa!tho*  '  ^' 

j;  H^B  is  brought,  a^notiee  of  set  off  ahould  be  givenK  A  nolioe  ef  set  off 
.l,<Wi.o^i  begivea^  when  the  geneial  iasue  is  pleaded^,  without  anyi  other 
.v)^Ait?^«.i  .And  the  plea  of  noa  eHfaetwih  '^  covetumi  far  noo-^payvient  of  In  coyenant,  for 
„^i;e«ti  iflixwt^ieoaaidered  88  a  general  issn^  nndea  whiek  the  defendant!  can  "^^ 
M  Vnrei ^  lMitibee<of  set' off :  lor  in  cooeiuoi^.  there  is  propeidy^^ spciddngt  na ge- 
neral issue  '^ ;  and  if  a  verdict  were  found  th»eon  for  the  plaintiff,  there 
.i;ii-.  .J.I..  '•■■..■..../■..•  •    • 

.\  4  (.  «<trMftr8h;  fii^li   6  Mftuk  A^  SeL  496.   8  >  8  Durnf.  &  Eatt,  65. 

Price,  ae?.  S.  0.-b««  sto  4  TitoiiL  775.  >  6  Durnf.  &  Easi '46(1  -  - 

|>§S.    I  Bun.  &  Al^  47K  an^  see  8  '^  "HoH  NlPiiL%9&. 

^-yOtOk.  fU^asTi  Mite  0  6eOi  IV.  es.  16>  S  60L  >  BuL  iVL'  J^  179.  bot  ftbe  JAyrkii''  mt 

•^  v;  ^^afitr.  1904.      •  Pleading,  688.                       .       '  .'. 

c^-v^fr  «a^I>i^nir.  Ib^BMIfM.  ""  Hy.  A  H(E>.  418.  pef  *JUbiii  t^b^  J. 

I '  i  ^'4<:t'a0iil. OOB;  and  tce^l^iHil  6Vi;  %  but  aee6  Bip.  Hep.  60. '  1^  Chit' St  4^ Ed. 

Msnii.  see.  8.  i^  e^SariH  A  0iea  ^.  99ai(4i)9(n^(ff.>b6Nli^''  ^     '  * 

'  Sut  8  Geo.  II.  c.  84.  $  5.  "  Jni^t  646. 
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or  btfor^  pkafing^finiM  if  jdaintiJf,  btfore  issue  Joinedr^w  n^tfee.in 
writing  to  such  assignee,  commissioner  or  other  person^  that  he  intends 
to  dispute  some  and  which  of  such  matters  * ;  and  in  case  such  notice  .-:.,- 

**  shall  have  been  given,  if  such  assignee,  commissioner  or  other  person, 
shall  prove  the  matter  so  disputed,  or  the  other  party  admit  the  samOj 
the  judge  before  whom  the  cause  shall  be  tried  may  (if  he  think  fit,) 
grant  a  certificate  of  such  proof  or  admission ;  and  such  assignee^  oomr: 
missioner  or  other  prson,  shall  be  entitled  to  the  costs,  to  be  taxed  by^  ..  . ,.. 

the  proper  officer,  occasioned  by  such  notice ;  and  such  costs  shall,  i£ 
such  assignee,  commissioner  or  other  person,  shall  obtain  a  verdict,  > be 
''  added  to  the  costs ;  and  if  the  other  party  shall  obtain  a  verdict,  shiJl 
''  be  deducted  from  the  costs,  which  such  other  party  would  otherwise  be| 
''  entitled  to  receive  from  s\ich  assignee,  commissioner  or  other  person  V'. 
And,  by  §  92.  of  same  statute,  '^  if  the  bankrupt  shall  xmt  (if  he  waawith«.  Depositioot 
*'  in  the  united  kingdom  at  the  issuing  of  the  commission,)  within  tma  i  ^^^^\1  ^^ 
calendar  months  after  the  adjudication,  or,  (if  he  was  out  of  the  unito4  °^^  f'^'  )^jyf  • 
kingdom,)  within  twelve  calendar  months  after  the  adju^i^atioiv  Imkvi?.  be  giTenoUce 
^*  given  notice  of  his  intention  to  dispute  the  commission,  «nd  hajve  pfo^.  -^  ^**  intention 
*^  occded  therein  with  due  diligence,  the  depositions  taken  before  the  cpaifi[;  commission,  &c. 
missioners,  at  the  time  of  or  previous  to  the  adjudication,  of  tbepetitiqffr, . 
ing  creditor's  debtor  debts,  and  of  the  trading,  and  act. or  acts  of. bank-  \r^  u.  t  ^-^c-x 

ruptcy,  shall  be  conclusive  evidence  of  the  matters  therein  respectively,.  '^"' 

^  c»ntained,  in  all  actions  at  law  or  suits  in  equity,  brought  )>j.jthje.aarT:) 
^  signees,  for  any  debt  or  demand  for  which  the  bankrupt  might  hav^,, 
*'  sustained  any  action  or  suit."  .,.. 

Where  the  defendant,  in  an  action  brought  by  the  assignee  x>£  a  jboiiikt ;  ^orm  of  notice, 
rupt,  intends  to  dispute  the  trading,  petitioning  creditor's  debt,  or  act  i^-, 
bankruptcy,  the  notice  should  specify  which  of  these  matters  it  is  i^... 
tended  to  dispute ;  it  not  being  sufficient  to  give  a  general  np^ce,  that. he.,* 
intends  to  dispute  the  bankruptcy  ^     In  a  previous  case,  arising  ppon  tl^  At ,«Im^ t^)  Vi 
statute  49  Geo.  III.  c.  121.  4   10.  where  the  general  issue,  tad  be^  fl*^^«^",  f  •  j  r..ij 
pleaded  before  the  passing  of  that  act,  it  was  deemed  unnecessary,  ^.fat■^^■^     e.    Li;  >  -.Mt* 
the  pontiff  to  prove  the  petitioning  creditor's  debt,  trading,.. or. iicl,, of!, ^ 
bankruptcy ;  but  a  judge,  under  these  circumstances,  would  have  giv^ni  i  ■ 
the  4^fendant  l^ve  to  withdraw  his  plea,  and  plead  it  c2e  fi^p  ya^  . 
the,  i^otice  required  by  the  act  ^.     So,  in  a  case  which  occurred  aftfer 
the  jjassing  of  that  act,  where  a  defendant,  in  an  action  by  the.  assignee 
of  ajbaxikrupt,  pleaded  the  general  issue,  without  giving  notice  of  hia^  ukj 
tenfioi^  to  dispute  the  bankruptcy,  but  befpre  the  time  for  pleading  had  ex? 
pired,  delivered  the  general  issue  again,  with  notice  of  his  intention,  sucK 
notice  was  deemed  insufficient^:  The  defendant  in  suc&  case  ought  t<^   . 
baye  moved  for  leave  to  withdraw  his  plea,  &c®.    Ajad  a  notice  by  th^r 
plaintifti  of  his  intention  to  dispute  the  act  of  bankruptcy,  served  at  tbtt-. . 

*  For  the  forms  of  notices  on  this  statute^  ^  2  Campb.  184.  and  see  icl.  ai85»^][^^t|r.r 

see  Appcni  dap.  XXVIL  §  8,  9,  10.  80.  6  M^re,  4^0.^  ^  .^^   t.,.:  L^   i-.  1 1  ^ 

i»  And  see  stat.  40  Geo.  III.  c.  121.  $  id.  '1  SUrk.  Ni.PrL328.                .     ,    . 
<"  6  Barn.  &  Cres.  537. 
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OF  l>KMymmQifmiWfiAj4tl9WE,&C.  071 

of  b^nkraptqf  4«Wf4>  m  Ihii^  pftlilwii  ^^cen^  thi^ 

a  4i^t)t  WM  due  to  tbem  A#  a4^ee«  of  B.  A  biucUurupl ;  the  cooit  lieU> 
tl^t  :t!ke.  peUtioping  efo^iXf9f%  debt  was  sufficieoiljr  pvoved  by  the  pn^ 
dpcti^^  ^  the  pro<;Qe4i4gft  vidor  tbo  oomiokaioii*  no  Mtice  of  aa  ii^ 
^tijw  to  diaput^.  it  hMvi»g  be^*0lveq  j  imd  that  it  waa  Aot  i^ellIllfault 
of»t  thc^  pkiatiffs  to  giv^o  any  otbcflr  OTidettoe»  that  the  petitioiiisif  ortditoni 
lyi^ra  tke  afi^igvees  qf  B«u  And  wbor^  upon  the  trial  of  an  aetiwL  ef 
^j|M##Ain  wUdi  Um  dofe«dai»t  joatifiad  imd^r  a  oomiAiiaioB  of  baiik» 
rupt  issued  against  the  plaintiff,  no  notice  having  been  given  to  diapwtt 
tba  <9^{unissioii>;wh4eh  waa  put  iou  with  the  proceedings  nndbr  it>  and  a 
pticf^  pelfilioning creditor's  debt  did  not  appear  upon- titeproooodiiigs.; 
tt^  09ttrt  of  GoHiinon  ?leas  nevertheless  held>  that  the  vaUdify  of  ftha 
eovmiiaioii  oouU  not  be  disputed^ :  But  in  order  to  make  thedepoattioM: 
evjjdanoaof  the  petitioniag  creditor's  debt»  vhere  iio  netiea  haa  hee»  ffurm^' 
It]  f90ght  to  appear  there&om  that  the  debt  was  duo  at  the  time  of  the  act  of 
bankruptcy  c.  A<4  a  depoeitioa^  staling  that  the  bankrupt  ahaentad  hiaiaetf, 
wd  adlpiUod  duat  he  did  so  foa  the  purpose  of  avoiding  hia  oraditoM^^ 
apaciif yi^g  t|^  time  of  Sttchadmissioa«ia]K>tjiriiii4,/ocreevidenoe  topMvt^ 
th#;  act :  of  bankruptcy  ^.  In  an  action  by  a  bankrupt  against  hia  ass%neei^ 
toriTfitha!  validity  of  the  ooampiasknii  where  notice  is  given:  only  to  dis» 
jfU^  the  a4t  pf  bankruptcy,  and  the  defendants  read  the.  two  depasMona 
^Uttho:  fite  of  the  prooiedinga^  which  prove  the  tiading  and  patitianimg 
crediil<sr- a  debtf .  the  residue  of  the  {Hrooeadings  aie  not  ta  ha  oensidif ed  ia 
^vMeuciex  and  the  plaintiff's  counsel  has  no  ritpht  to  iaspeek*  tbem^ 
Yihm  the  assignees  of  a  bankrupt  arc  mm^uiiedM  they  ato  joot  eutitleiL 
DAder  tbe^ahove  acts^  to  the  costs  of  proving,  after  notice^  thojytttiattiBg- 
cm^itoi^'sideblto  trading,  and  act  of  bankruptcy  ^  .  .     i  .  . 


J.i;  •»■!  ■!■■' 


•     I     '    1     M  ■     '        ■  

The  genetal  issue  is  delivered,  in  the  Kiug's  Bench,  to  the  plaintiff's  Delivery,  or 
si^tomey,  or  entered  in  the  general  issue  book,  kept  by  the  clerk  of  tho  ^^  of  gei». 
juogni^nts  ^  ;  apd  need  not  b^  signed  by  counsel.    There  are  also  certain  K.  B. 
comnofi  pleas  in  that  court,  which  need  not  be  so  signed ;  such  as  pltne  ^^^^^^ 
aSniniitrapit,  bankruptcy  in  the  defendant  ^,  a  special  non  est  factum,  in  that  court. 
tolr^  ad  diem  ',  comperuU  ad  diem  to  a  bail  bond  *^,  or  nul  tiel  record  to  an 
action  on  a  judgment  or  recognizance ;  in  covenant,  when  the  plea  con-' 
dydes  to  tfie  country ;  ^d  in  trespass,  spn  assault  demesne,  Uberum  teme* 
mintuiifk,' 01  not  guilty  to  a  new  assignniept.    The^  pleas  must  be  de-  What  pleas  muit 
Biferei  ito  the  plaintitf 's  attorney  ;  and  not  .entered  in  the  general  issno 
IT  ^led  in  the  office  of  the  derk  of  the  papers :  and  if  thev  be  so 
I  or  filed,  the  plaintiff  is  not  bound  to  notice  them,  but  may  sign  jn^- 

iii'^-.ii  '.•   •;      .   •      'f  •    ■ ....        .'.*.•       ,  -         *  •       •      ■  •  ■  *  .  » .  :•  ,•    r- 

»  8  Bsm.  ^  Ci^  a«a.  iDovi&RyL  ^  SMook^601.1  Brod.apBliig.27&S.a 

87.S.a  «R.T.  a4  6Gio.IL(^XI^l^^P^t* 

.  ^4Hlng..  ft*.         :'c  A'il    '■       A  I  Bep,7ia.  .v..,   ......  r  K  • 

"^  1  Stark.  iVu  IVi.  456.  i"  6  Dunif.  &  East,  490^  l,ChittJtf9-SflK^* 

^ldU  a5Syaiui  sfe  6t.l!^9«i!e^^a(9^  ,)  Qiag.  »  6  DOrpi^  &L  ^Mt^tOdU .     .     .    ,  ^ 

426.  &  C.  k  2  Barn.  &  Aid  831.  I  Ca#v9i;p^)|iU« 

•4  Camp.  191.  S.C.  .i        ,     ,> 


•em^'be  -ligtfia  fij  emrittef'  iVtKe  King's  Bench.    So,  all  douUeplettd 

•re  yoqiufed  to'  be  signed  by  a  serjeant  *:  and  if  a  plea,  which  ought  to 

Iten^fte^y  be  ddirered  orfiled  without  a  Serjeant's  hand,  the  plaintllT  may 

B%it  jndgnent,  as  if  no'  plea  had  been  pleaded  ^ :  And  althongh  a  de-* 

itadinit  oohdiiet  hb  cause  in  person,  jet  if  he  file  a  special  plea,  it  is  a 

mDUty,  unless  it  be  signed  by  a  seijcant  or  counsel  ^. 

'*"  Ih  the  King^s  Bench,  the  defendant  cannot  commonly  irair^  the  ge-  Walyii^ge- 

terat  iasne,  or  a  general  demurrer,  and  instead  thereof  give  a  special  demurrer  ^md 

pM  er  demnrrer*:  bnt  it  is  said,  that  if  the  general  issue  be  not  entered,  pleading,  or  dc- 

tbe  defendant  may  waive  it,  and  plead  speciidly,  without  leave  of  the  eiaUy,  in  K.  B. 

coott,  Sn  four  dliys  ' ;  or,  as  it  should  seem,  before  the  adjournment  day 

<ti'  the  term  ',  or  within  the  first  Jive  days  of  the  ensuing  term  ^ ;  and 

eten  afterwards,  where  it  is  not  to  the  prejudice  or  delay  of  the  plaintiff, 

tte  defisnAint,  by  leave  of  the  court,  may  withdraw  the  general  issue,  in 

mder  to  plead  specially ',  or  to  plead  it  again,  with  a  notice  of  set  off  ^,  of  Or,  with  notice 

«f  the  defimdant's  intention  to  dispute  the  petitioning  creditor's  debt,   o^"**"^**^- 

A^i  Inr  upon  bringing  money  into  court  <"•    But,  on  a  motion  to  strike  out 

€be  plea  of  the  general  issue,  and  file  a  plea  that  the  plaintiff  was  con<« 

yicted  of  felony,  the  defendant  must  produce  a  certified  copy  of  the  record 

€f  eonviction,  and  prove  the  identity  of  the  party  convicted  °.     In  the  In  CL  P. 

Cbmmon  Pleas,  the  defendant  has  been  allowed,  under  circumstances,  to 

^tbdraw  a  general  demurrer,  and  plead  the  general  issue  ^ ;  or,  where  n» 

delsy  or  inconvenience  would  arise,  to  withdraw  the  general  issne  and  plead 

8p0cially  P,  or  plead  it  again  with  a  notice  of  set  off,  or  upon  bringing 

sioney  into  court  %  or  to  add  a  special  pica  to  those  already  pleaded '.   Addu^^i^BU. 

Baft,  in  genend,  the  eourt  will  not  permit  a  demurrer  to  be  withdrawn,  ^  ^ 

after  a  trnl  has  been  lost " ;  nor  unless  a  full  and  reascmable  cause  be 

nkcrwn  fiir  so  doing  ^    And  they  would  not  formerly  have  given  the  de« 

inidaat  leavQ  to  withdraw  the  general  issue,  in  order  to  plead  it  again, 

^tk  a  plea  of  the  statute  of  limitations  ^. 

"Itftfae  King^s  Bench,  if  a  special  plea  or  special  demurrer  be  put  in.   Striking  out 
and'  the  book  is  made  np,  and  delivered  to  the  defendant's  attorney,  hef  d^ijl.w,lkc!' 
Ddajr,  by'the  ancient  practice  of  the  court,  if  not  under  terms  of  pleading  in  K.  B. 


•  Ante,  671. 

0  Imp.  CF.  6  Ed.  241. 

•  Pr.  Reg.  282. 

^Id.5  Bos.  &  PuL  171.    S  Taunt  386. 

•  R.T.  6  &  6  Geo.  II.  (6).  K.  B.  1  Wils. 
29.  in  ffutrg.  Ridu  Pr.  K.  B.  255. 

f  1  LcL  Raym.  674.    8  Salk.  211.274. 

s.  c. 

»  Say,  Rep.  87. 
.  ^  Pmr.  %Ur.  Btmei,97.  R.T.  fi  &  0  Geo. 
II.  (6).  K.  B. 

<  2  Sir.  906.  1181.   I  Wils.  177.  254.  1 
Bhc  Rep.  357. 

VOL.  I. 


k  2  Str.  1267. 

>  ArUi\  608. 

"  2  Str.  1271.  I  Wils.  234.  S.C.  cited. 

■  2  Chit.  Rep.  400. 

*»  Barnes,  337.  Cas.  Pr.  C.  P.  135.  S.  C. 

P  Barnes,  346.  2  Wils.  204.  254. 

*i  Barnes,  289.  362. 

'  I(L  362. 

•  Cas.  Pr.  C.  P.  141.  Barnes,  155*  a  C. 

^  6  Mopr^  405. 

"  2  Wib.  253.  and  see  Barnes,  338.  1 
Blac.  Rep.  35.  2  Durnf.  &  l^st,  390.  Init 
see  3  Durnf.  &  East,  124.  1  Bos.  &  Pul. 
228.  Ante,  471. 

X  X 


OF  ABIDING   BY    PLBAS^   &C.  875 

• 

or  the  plaintiff  has  been  dckyed  \  the  court  will  not  grant  this  indulg- 
ence ;  and  in  one  instance  it  was  denied,  where  the  defendant  had  pleaded 
a  sham  plea  ^ :  but  in  a  subsequent  case^  where  the  defendant's  attorney 
not  having  received  instructions  as  to  the  nature  of  the  defence  to  an 
action,  pleaded  a  sham  plea,  and  afterwards  swore  to  merits,  the  court  al- 
lowed such  plea  to  be  withdrawn  on  terms  ^. 

•  8  VVils.  392.  •  7  Taunt.  878.  1  Moore,  89.  S.  C 

^  Id.  869. 
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ireapdsSi  who  has  pleaded  separately  ^ ;  or  for  not  replying  to  a  plea>  as  to 
one  of  several  counts  in  a  declaration  ^.  This  is  a  final  judgment ;  on 
\¥hich  the  defendant  may  tax  his  co8ts>  and  take  out  execution  ^. 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for  further  time.  Proceedings  of 
the  plaintiff  either  moves  the  court  to  set  aside  the  plea,  if  unfounded ;  w,  pje^'*  ' 
admitting  it  to  be  well  founded,  in  point  of  ^t  as  well  as  law,  he  discon-* 
iinues  his  action  ^,  enters  a  nolle  prosequi  ®,  stei  processus,  or  cassetur  billa 
vel  breve  ^,  or,  in  an  action  against  an  executor  or  administrator,  takes 
judgment  of  assets  in  Juturo^,  &c. ;  or,  admitting  the  fact,  he  denies  the 
law  by  a  demurrer ;  or,  admitting  the  law,  he  denies  the  fact,  or  confesses 
and  avoids  it,  or  concludes  the  defendant  by  matter  of  estoppel* 

If  the  defendant  plead  in  abatement  after  a  general  imparlance,  or  to  the  Setting  aside 
jurisdiction  of  the  court  after  a  special  imparlance,  the  plaintiff,  we  have  ^** 
seen  *!,  may  sign  judgment,  or  apply  to  the  court  by  motion  to  set  aside  the 
plea.  We  have  also  seen,  that  when  it  is  doubtful  whether  the  plea  be  is- 
suable, the  better  way,  in  term  time,  is  to  move  the  court  to  set  it  aside  ^ : 
And  in  general,  if  it  be  not  clear  that  a  bad  plea  may  be  considered  as  a 
nullity,  the  safest  course  is  not  to  sign  judgment,  but  to  take  issue  thereon, 
demur,  or  move  the  court  to  set  it  aside  K  When  the  defendant  pleads  a 
release,  fraudulently  obtained  ham  the  nominal  plaintiff,  to  the  prejudice 
of  the  party  really  interested,  and  for  whose  benefit  the  action  is  brought, 
or  i&om  one  of  several  plaintiffs  to  the  prejudice  of  the  rest,  the  court  on 
motion  will  set  aside  the  plea,  and  order  the  release  to  be  delivered  up  to 
be  cancelled :  Thus,  where  the  obligor  of  a  bond,  after  notice  of  its  being 
assigned,  took  a  release  from  the  obligee,  and  pleaded  it  to  an  action 
brought  by  the  assignee,  in  the  name  of  the  obligee,  the  court  of  Common 
Pleas  set  the  plea  aside ;  and  under  these  circumstances,  would  not  allow 
the  obligor  to  plead  payment  of  the  bond  \  So,  if  a  person  who  is  sued 
by  a  landlord,  in  the  name  of  his  tenant,  procure  a  release  from  the  nominal 
plaintiff,  the  court  will  order  the  release  to  be  deliveied  up,  and  permit 
the  landlord  to  proceed  ^  :  And  where  a  landlord,  with  the  permission  of 
kis  bailiff,  who  had  made  a  distress  for  rent,  commenced  an  action,  in  the 
bailiff's  name,  against  the  sheriff,  for  taking  insufficient  pledges,  and  the 
bailiff  afterwards,  without  the  landlord's  privity,  executed  a  release  to  the 
sheriff,  who  pleaded  it  puis  darrein  continuance,  the  court  of  Common 
Pleas  set  aside  the  plea,  and  ordered  the  release  to  be  delivered  up  to  be 
cancelled  ".  So,  a  plea  of  release  by  one  of  several  plaintiffs  was  set  aside 
hy  the  court  of  King's  Bench,  without  costs,  on  the  terms  of  indemnifying  ( 

•  Pfttljjot  V.  MuUer,  T.  28  Geo.  III.  K.  B-  M4. 636. 
b  4  Bam.  &  Crei.  136.  i  Jnlf,  473. 

"^  Imp.  K.  B.  10  Ed.  268, 4. 496.  Imp.  C.  ^  ^nte,  565. 

P.  7  £d.  294,  5.  *  1  Bo.^  &  Pul.  447.  and  ace  tbe«8sc  of 

^  Append.  Chap.  XXVIIL  §  9, 10.  Craib  and  wife  v.  D'Aeth,  T.  30  Geo.  III. 

*/£{.§  11,  12,  18.  7  Durnf.  &  East,  670.  (6).    7  Moore,  617. 

'  Id.  Chap.  XXVI.  §  7.  1  Younge  &  J.  362. 
<  Id.  Chap.  XXII.  $  10,  &c  21,  &c  and  *"  Doug.  407.  and  see  7  Durnf.  &  East, 

I  Chit.  PL  4,  Ed.  498.  670.  (a).  1  Bos.  &  Ful.  448.  (a). 
<>  jifUe,  463,  4.  476.638,  9.  and  sec  anie,  °  7  Taunt  48. 
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OF  DISCONTniUANCB. 

the  plaintiffs  who  had  released  the  action^  against  the  costs  of  it^  akhoQi^ 
the  cMjient  of  such  plaintiffs  had  not  been  obtained  before  action  broo^t; 
it  appearing  that  no  consideration  had  been  given  for  the  release^  and  tibst 
the  plaintiffs  sued  as  trustees  for  the  creditors  of  an  insolvent  person'. 
But^  except  a  very  strong  case  of  fraud  be  made  out>  the  court  will  not  can- 
trol  the  legal  power  of  a  co-plaintiff  to  release  the  action  ^ :  And  unlev  tbe 
plea  be  set  aside^  a  judge  at  tUsi  prius  has  no  equitable  jurisdictian,  and 
can  only  look  to  the  strict  l^al  rights  of  the  parties  upon  the  record: 
Therefore  i£,  in  an  action  for  goods  sold^  the  defendant  prove  a  receipt  m  full 
signed  by  the  plaintiff^  evidence  cannot  be  admitted^  by  way  of  answer  to 
this  defence^  that  the  plaintiff  had  assigned  all  his  effects  for  the  benefit  if 
his  creditors^  that  the  action  was  brought  by  his  trustees  in  his  name,tbit 
no  money  passed  when  the  receipt  was  given,  and  that  the  plaintiff  on  tk 
record  and  the  defendant  had  colluded  together  to  defeat  the  action  ^ 

If  the  plaintiff  perceive  that  he  cannot  maintain  His  action,  it  is  nml 
for  him  to  take  out  a  rule  for  leave  to  discontinue.  Disctmiinuance  in  t 
civil  suit,  is  either  of  process,  or  of  pleading :  The  former,  before  judgmest, 
is  the  act  of  the  derk :  but  after  judgment,  it  is  the  act  of  the  oomt': 
the  latter,  of  which  something  has  been  already  said  ^,  is  the  act  of  tbe 
party.  The  process,  or  proceedings  in  a  suit,  should  be  r^nlarly  oontiim- 
ed  from  term  to  term,  or  from  one  day  to  another  in  the  same  term',  be- 
tween the  commencement  of  the  suit  and  final  judgment ;  and  if  there  be 
any  lapse  or  want  of  continuance  that  is  not  aided,  the  parties  are  out  of 
court,  and  the  plaintiff  must  begin  de  novo.  Before  declaration,  there  k, 
properly  speaking,  no  continuance  > ;  though  we  have  seen  \  that  the  pir* 
ties  by  consent  might  have  obtained  a  day  before  declaration,  whidi  m» 
called  a  dies  datus  prece  partium :  After  declaration,  and  before  iaoe 
joined,  the  proceedings  are  continued  by  imparlance^ ;  after  issue  joined, 
and  before  verdict,  by  vicecomes  non  misit  breve^;  and  after  verdict  or  de- 
murrer, by  curia  advisan  vuli  \  In  the  King's  Bench,  the  practice  ■ 
never  to  enter  continuances  till  the  plea  roll  is  made  up,  though  the  de- 
claration be  of  four  or  ^ve  terms  standing  ™ :  And  after  plea  pleaded, 
though  the  plaintiff  have  day  to  reply  for  several  terms,  yet  no  mentiaQ 
need  be  made  on  the  roll,  of  any  imparlance  or  continuance ".  After 
judgment  by  default,  and  writ  of  inquiry  awarded,  there  is  no  subsequeot 
continuance  between  the  parties,  in  the  Common  Pleas  **;  but  in  tbe 
King's  Bench,  it  is  otherwise.  Continuances  may  be  entered  at  any  time': 


*  1  Chit  Rep.  390. 

^  7  Taunt  421.  and  see  4  Moore,  192.  7 
Moore,  356. 

*  1  Campb.  392.    and  see  1  Chit  Rep. 
391.  m  notit.  6  Moore»  497. 

*  Cart.  61.  1  Salk.  177.  1  Wils.  40.  Id. 
303.  cites  Com.  Rep.  419. 

*  Ante,  660,  61. 

f  1  Str.  492.  1  WUs.  40. 

*  Gilb.  C.  P.  40. 

*  Jute,  421. 


>  Append.  Chap.  XXH.  $  6.  19.  41. 

Chap.  XXX.  §  2.  4.  6. 

k  Append.  Chap.  XXX.  $  46.  49. 51 
1  Append.    Chap.  XXIL    $  41.    Chi^ 

XXIX.  $3,4.  Chap.  XXXIX.  5  3, 4. 
""I  Salk.  179.  9U.R4yin.87t.&a 
"  6  Co.  75.    2  Wms.  Smnd.  5  Bd.  l.<^ 

(8). 
^IlCo.6.lk  TdT.97.  iReLAbbtfi 
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And  in  a  late  case,  the  court  granted  leave  to  enter  continuances  after 

verdict,  in  order  to  arrive  at  the  justice  of  the  case  *.     The  want  of  a  con-   Want  of,  when 

tinuance  is  aided  by  the  appearance  of  the  parties  ^  :  And  as  a  msconti- 

nuance  can  never  be  objected  pendente  placiio  S  so  after  judgment,  it  is 

cured  by  the  statute  of  jeo&ils  ^.     It  has  even  been  holden,  that  a  conti-   May  be  adrfeii 

nuance  may  be  added,  after  judgment  in  a  penal  action  « ;  but  then,  there  fn^ualacUon. 

must  be  something  to  amend  by  ^ 

A  rule  to  discontinue  ^  may  be  had  either  before  or  after  declaration  ** ;   Rule  to  discou- 

A.*  \  C 

and  it  is  usually  granted  upon  payment  of  costs  ^     An  executor  or  admi-  nft^dcckratiou. 
nistrator  is  liable  to  costs  upon  a  discontinuance,  when  he  has  knowingly 
brought  a  wrong  action  ^ ;  but  when  that  is  not  the  case,  he  may  have 
leave  to  discontinue,  without  paying  costs  ^ :   And  where,  upon  setting  With,  or  with- 
aside  a  verdict  for  the  plaintiff,  the  costs  are  directed  to  abide  the  event, 
and  then  the  plaintiff  discontinues  the  action,  the  defendant  is  not  entitled 
to  the  costs  of  the  trial  ™.    The  rule  to  discontinue  is  a  side-bar  rule ;  and  What,  and  when 
may  be  had  as  a  matter  of  course,  from  the  derk  of  the  rules  in  the  King's  J^i"^  u^^"  „ 
Bench,  at  any  time  before  trial  or  inquiry  " :  and  leave  has  been  given  to  K.  B. 
discontinue  after  argument,  and  before  judgment  on  demurrer^.     And 
even  after  a  special  verdict,  the  plaintiff  may  discontinue,  by  leave  of  the 
court,  because  that  is  not  complete  and  final ;  but  in  this  case  it  is  a  great 
favour  P :  And  it  is  never  granted  after  a  general  verdict  p,  or  writ  of  in- 
quiry executed  and  returned  %  nor  after  a  peremptory  rule  for  judgment 
on  demurrer '.     In  replevin,  the  avowant,  though  an  actor,  cannot  have  a 
rule  to  discontinue  ■ :    And  where  a  rule  to  discontinue  is  obtained  by  un- 
£sur  practice,  the  court  will  discharge  it  ^ 

The  court  of  Common  Pleas  will  not  permit  the  demandant  in  a  writ  of  In  C.  P. 
right  to  discontinue  " :  And  a  discontinuance  is  not  allowed  in  that  court, 
after  a  special  verdict,  in  order  to  adduce  fresh  proof  in  contradiction  to 
the  verdict  \  The  plaintiff  cannot  have  leave  to  discontinue,  pending  a 
rule  for  judgment  as  in  case  of  a  nonsuit  ^ :  And  where  he  moved  to  dis- 
continue upon  payment  of  costs,  after  judgment  given  for  him  on  demur- 
rer, but  not  entered  of  record,  and  a  writ  of  error  brought,  and  bail  put  ifi 
thereupon,  the  court  refused  to  make  a  rule  to  discontinue,  without^  pay- 

*  7  Duraf.  &  East,  618.  >  2  Str.  871.  4  Bur.  192^  8  Mporp,  689. 
»»  1  Wils.  40.  6  Durnf.  &  East,  265.                  "*  1  Barn.  &  Aid.  §66. 

*  Cro.  Jac.  211.  "1  Salk.  178,  9^ 

*  82  Hen.  VIII.  c.  SO.    Cro.  Eliz.  489.  *»  &Lev.  440.  1  Str.  76.  llfi. 
Cro.  Jac.  628.    3  Lev.  S74.    6  Durnf.  &     ,     »»  1  Salk.  178. 

East,  266.  **  Carth.  86. 

«  2  Str.  1227.  1  Wils.  126.  S.  C.  in  Oim.  '  1  Salkv  172.  and  ice  2  Wms.  Saund.  6 

Scac.  6  Durnf.  &  East,  266.  618.  Ed.  73.  (1). 

'  1  WUs.  303.  •  1  Str.  1 12. 

«  Append.  Chap.  XXVIII.  §  7.  8.  *  4  Bur.  2632. 

»«  R.  M.  10  Geo.  II.  (6).  K.  B.  M  New  Rep.  C.  P.  64.   2  New  Rep  Q. 

*  Comb.  299.  P.  429. 

k  Cat.  Pr.  C.  P.  79.   Barnes,  169.  S.  C.  *  2  Blac.  Rep.  816. 

S  Bur.  1461.    1  Blac.  Rep.  461.  S.  C.    2  ^  Barnes,  316. 

NewRep.  C.P.  72. 


OF   A   NOLLE   PROSEQUL 

plaintiflTs  suit,  in  an  action  on  a  bill  of  exchange,  and  that  all  further  pro^ 
ceedings  in  the  cause  should  be  stayed,  and  the  bill  of  exchange  delivered 
up  to  the  defendant,  has  been  deemed  evidence  of  the  termination  of  the 
suit  *.  But  it  seems,  that  a  judge's  order  to  stay  proceedings  on  payment 
of  costs,  and  proof  of  such  pavment,  is  not  sufficient  evidence  that  the  first 
suit  is  at  an  end  ^  And  where  it  was  averred  in  the  dedaratimi,  that  the 
defendant  voluntarily  permitted  his  suit  to  be  discontinued  for  want  of 
prosecution,  and  thereupon  it  was  considered  by  the  court  that  he  should 
take  nothing  by  his  bill,  prout  paiei  per  recordum,  whereby  the  suit  was 
ended  and  determined ;  it  was  holden,  that  this  averment  was  not  proved 
by  the  production  of  a  rule  to  discontinue ;  but  the  record  having  been 
averred,  ought  to  have  been  proved*^. 
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A  nolle  prosequi  is  an  acknowledgment  or  agreement  by  the  plaintiff.   Nolle  fmnequh 
that  he  will  not  further  prosecute  his  suit,  as  to  the  whole  or  a  part  of  the  ^ 
cause  of  action ;  or,  where  there  are  several  defendants,  against  some  or 
one  of  them  ^. 

On  a  plea  of  coverture^  &c.  if  the  plaintiff  cannot  answer  it,  he  may  Ai  to  the  wbok^ 
enter  a  nolle  prosequi  as  to  the  whole  cause  of  action ;  but  the  defendant   cau^'ofactioii. 
in  such  case  is  entitled  to  costs,  under  the  8  Eliz.  c  2.  §  2  ^     So,  if  the  Cotu  on. 
defendant  demur  to  one  of  several  counts  of  a  declaration,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  that  count  which  is  demurred  to,  and 
proceed  to  trial  upon  the  other  counts ' ;  or,  if  he  join  in  demurrer  and 
obtain  judgment,  he  may  enter  a  nolle  prosequi  as  to  the  issue,  and  pro- 
ceed to  a  writ  of  inquiry  on  the  demurrer  S;  And  if  the  plaintiff  enter  a 
nolle  prosequi  as  to  any  of  the  counts  in  a  declaration,  he  is  not  entitled 
to  costs  on  sudi  counts  ^.     But,  after  a  demurrer  for  mis-joinder,  the 
plaintiff  cannot  cure  it,  by  entering  a  nolle  prosequi  ^ :  And  if  there  be 
a  demurrer  to  a  declaration,  consisting  of  two  counts,  against  two  defend- 
ants, because  one  of  them  was  not  named  in  the  last  count,  the  plain- 
tiff cannot  enter  a  noUe  prosequi  on  that  count,  and  proceed  on  the  other  ^. 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  and  the  When  there  if  a 
plaintiff  prevail  on  the  demurrer,  it  was  in  one  cose  holden,  that  without  p^^,  i^i^ue 
a  noUe  prosequi  as  to  the  issue,  he  cannot  have  a  writ  of  inquiry  on  the  <>"  ot*»er  part, 
demurrer ;  because,  on  the  trial  of  the  issue,  the  same  jury  will  ascertain 


"  S  Bing.  297.  SOS. 

*  4  Campb.  214.  1  Stark.  JVi.  Pn.  48.  S. 
C.  1  £sp.  Rep.  80.  and  see  11  East,  S19. 
2  New  Rep.  C.  P.  473. 

*  5  Pricey  540. 

«»  Cro.  Car.  239.  24S.  t  RoL  Abr.  100. 
And  for  the  nature  and  eflect  of  a  nolle  pro» 
sequi,  and  in  ivhat  cases  it  may  or  may  not 
be  entered,  see  8  Co.  58.  Cro.  Jac.  211.  S. 
C.  Hardr.  I5S.  1  Wms.  Saund.  5  Ed.  207. 
in  notU.  1  Ld.  Rayra.  598,  &c.  1  Wils.  00. 


8  Dumf.  &  East,  511. 

*  S  Dumf.  &  East,  511.  Post,  Chap.  XL. 

f  2  SaUc.  456.    1   Bos.  &  FuL  157.    6 
Taunt  444.  2  Marsh.  144.  S.  C. 

>  I  Salk.  219.    2  Salk.  456.    1  Str.  632. 
574. 

^  16  East,  129.  2  Marsh.  145. 

>  1  H.  Blac.  106.  and  see  2  Chit  Rep. 
697. 

^  4  Durnf.  &  East,  S60.  and  see  I  Wms. 
Saund.  5  Ed.  285.  (5). 
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O?  A  STET   PROCESSUS^   &C. 

tlie  damages  for  that  part  which  is  demurred  to  *•  But^  in  a  subsfqagpt 
case  ^,  where  the  declaration  consisted  of  four  counts^  to  three  of  whkk 
there  was  a  plea  of  non  assumpsit,  and  a  demurrer  to  the  fourth;  aod, 
after  judgment  on  the  demurrer,  the  plaintiff  took  out  a  writ  of  inquiry, 
and  executed  it :  this  was  moved  to  be  set  aside,  there  being  no  noUe  pn>' 
sequi  on  the  roll ;  and  it  was  insisted,  that  the  plaintiff"  ought  to  take  out 
a  venire,  as  well  to  try  the  issue,  as  to  inquire  of  the  damages  upon  the 
demurrer:  Sed  per  Curiam,  "  that  is  indeed  the  course,  where  the  isano 
are  carried  down  to  trial,  before  the  demurrer  is  determined,  and  in  tint 
case  the  jury  give  contingent  damages;  but  here,  the  demurrer  being  den 
tcrmined,  and  the  plaintiff  being  able  to  recover  all  he  goes  £or  upon  the 
fourth  count,  there  is  no  reason  why  we  should  force  him  to  carry  dovn 
the  record  to  nisi  prius :  and  as  to  the  want  of  a  nolle  prosequi  upon  the 
roll,  he  may  supply  that,  when  he  comes  to  enter  the  final  judgment;  if 
not,  the  defendant  will  have  the  advantage  of  it  upon  a  writ  of  enw: 
The  judgment  upon  the  inquiry  must  stand." 

In  trespass,  or  other  action  for  a  wrong,  against  several  defendants,  the 
plaintiff  may,  at  any  time  before  final  judgment,  enter  a  nolle  proseqm  s 
to  one  defendant,  and  proceed  against  the  others  ^  :  And  so  in  assuw^, 
or  other  actiim  upon  contract,  against  several  defendants^  one  of  whoo 
pleads  bankruptcy,  or  other  matter  in  his  personal  discharge,  the  plaintif 
may  enter  a  noUe  prosequi  as  to  him,  and  proceed  against  the  other  de- 
fendants \  So,  in  trespass  against  several  defendants,  where  the  joiy  by 
mistake  have  assessed  several  damages,  the  plaintiff  may  cure  it  by  alter- 
ing a  nolle  prosequi  as  to  one  of  the  defendants,  and  taking  judgment 
against  the  others  ^  But  a  noUe  prosequi  cannot  be  entered  as  to  one  d^ 
fendant,  after  final  judgment  against  the  others  ' :  And  it  seems  that  in 
assumpsit,  or  other  action  upon  contract,  against  several  defendants,  the 
plaintiff  cannot  enter  a  nolle  prosequi  as  to  one,  unless  it  be  for  some  nut- 
ter operating  in  his  personal  discharge,  without  releasing  the  othen^. 
So,  where  the  plaintiff  declares  on  a  joint  contract  against  two  defendants, 
and  one  of  them  pleads  infancy,  the  plaintiff  cannot  enter  a  noUe  proieqn 
as  to  him,  and  proceed  against  the  other  defendant  in  that  action;  but 
should  commence  a  new  action  against  the  adult  defendant  only  '^.  In  en- 
tering a  nolle  prosequi,  the  plaintiff  need  not  be  amerced  pro  /also  do- 
more  ;  but  it  is  sufficient  that  the  defendant  be  put  without  day  \ 

Of  a  nature  similar  to  a  nxMe  prosequi,  is  the  entry  of  a  stet  processus^ 
by  which  the  plaintiff  agrees  that  all  further  proceedings  in  the  actioa 
shall  be  stayed.   This  entry  is  usually  made,  where  the  defendant  becomes 


'  1  Sail-.  219.  12  Mod.  558.  JS.  C. 

*>  1  Str.  5S2.  8  Mod.  108.  S.  &  and  see 
7  Durnf.  &  East,  47S.  1  Wms.  Saund.  5 
Ed.  109.  (1). 

*  Hob.  70.  Cro.  Car.  239.  243.  2  Rol. 
Abr.  100.  2  Salk.  465,  6, 7.  S  Salk.  244, 5. 
1  Wils.  306. 

*  1  Wils.  89. 

'  11  Co.  5.   Cro.  Car.  230.  243.    Carih. 


19. 

f  2  Salk.  455. 

>  1  Wils.  89.  and  see  2  Maule  &  ScLO. 
444.  6  Taunt.  179. 

0  3  Esp.  Rep.  76.  5  Kip.  Rep.  47.&P. 
and  see  8  TaunL  307.  4  Xavat.  468. 

1  1  Str.  574. 

k  Append.  Ch^  XXVilL  $  14. 
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insolvent  pending  the  action ;  and  the  object  of  it  is  to  prevent  him  from 
obtaining  judgment  as  in  case  of  a  nonsuit  *. 

On  a  plea  in  abatemmt,  if  the  plaintiff  cannot  deny  the  truth  of  the   Cassetur  buia, 
matter  alleged,  and  it  is  sufficient  in  law  to  quash  the  bill  or  writ,  he  may  ^  ^''*^' 
enter  a  cassetur  billa,  vel  breve  ^  ;  or,  in  other  words,  pray  that  the  bill  or 
■writ  may  be  quashed,  to  the  intent  that  he  may  exhibit  or  sue  out  a  better 
bill  or  writ  against  the  defendant :  and  upon  such  entry,  the  defendant  is 
not  entitled  to  costs.     For  the  purpose  of  making  this  entry,  a  roll  should  Entry  of,  in 
be  obtained,  of  the  term  of  the  declaration,  on  which  the  declaration  and       ^* 
plea  should  be  entered :  after  which,  the  roll  is  taken  to  and  docketed 
with  the  clerk  of  the  judgments,  in  the  King's  Bench ;  and  the  master 
having  marked  the  cassetur  billn  thereon,  it  is  filed  with  the  clerk  of  the 
treasury  ^,     In  the  Common  Pleas,  the  roll  is  obtained  from  the  protho-  In  C.  P. 
notaries,  with  whom  it  is  afterwards  docketed  and  filed  ^. 

In  an  action  against  an  executor  or  administrator,  if  the  defendant  Judgment  of 
plead  plene  administravit,  and  it  cannot  be  proved  that  he  has  assets  in  ***®^  mjutwro. 
hand,  the  plaintiff  may  confess  the  plea,  and  take  judgments  of  assets  tn 
futuro;  which  is  an  interlocutory  or  final  judgment,  according  to  the  na- 
ture of  the  action :  and  if  it  be  only  interlocutory,  there  must  be  a  writ 
of  inquiry  to  complete  it.  So,  in  an  action  against  an  insolvent  debtor  or 
fugitive,  whose  future  effects  remain  liable  to  the  payment  of  his  debts^ 
the  plaintiff  may  take  judgment  for  his  demand,  to  be  levied  of  those 
effects  •. 

A  replication,  denying  the  truth  of  the  plea,  is  either  in  denial  of  the  Repficttion  in 
whole,  or  a  part  of  it ;  and  such  denial  is  either  direct  and  immediate,  or  ^^^  or  owt  of 
consequential  to,  and  preceded  by  an  inducement :  the  latter  mode  of  de«  i^ei. 
nial  is  called  a  traverse  '. 

When  the  defendant's  plea  consists  merely  of  matter  of  £eict,  triable  by  Of  <fe  uywiA, 
the  country,  in  excuse  or  justification  of  the  injury  complained  of,  as  Jj^JjJ/^^ 
where  the  defendant,  in  trespass  and  assault,  pleads  son  assault  demesne, 
or  justifies  in  an  action  for  words,  there  the  plaintiff  may  reply  generally, 
that  the  defendant  conmiitted  the  injury  of  his  own  wrong,  and  without 
any  such  cause  as  the  defendant  hath  alleged ;  which  puts  the  whole 
matter  of  the  plea  in  issue,  and  is  called  a  replication  de  injurid  sud  pro* 
prid,  absque  tali  causa  s.  But  where  the  plea  consists  of  matter  of  re- 
cord, as  well  as  matter  of  feu^,  or  the  defendant  claims,  in  his  own  right, 
or  as  servant  to  another,  any  interest  in  the  land,  or  any  common  or  rent 
issuing  out  of  the  land,  or  a  way  or  passage  over  it,  there  de  injurid,  &c 
generally  is  not  a  good  replication^ ;  but  the  plaintiff  must  either  deny 

■  7  Taunt  180.  Ed.  500,  &c. 

*»  Append.  Chap.  XXVI.  §  7.  «  CroffUe's  case,  8  Co,  67. 

"^  Imp.  K.  B.  10  Ed.  818, 19.  ^  Id.  ildd.  and  see  WiUes,  52.  99. 209.  7 

^  Imp.  C.  P.  7  Ed.  279,  80.  Price,  670.    Yet,  where  the  tide  alleged  is 

*  1  Durnf.  &  East,  80.    Append.  Chap.  only  inducement,  deu^uridf  &c.  generally,  is 

XXII.  §  14.  a  good  replication.    2  Wms.  Saund.  6  Ed. 

'  For  the  replicaUons  .usually  made  to  295.  (1).   And  see  further,  as  to  the  repUca- 

pleas  in  different  actions,  see  1  Chit.  PI.  4  tion  of  de  injvri&t  &c.  and  when  allowed^  or 
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OP  TRAVERSES. 

the.  matter  of  record^  or  traverse  the  title  speciaUy ;  or^  adautlng  tkt 
matter  of  record  or  title,  he  must  rej4y,  that  the  defendant  commitledtk 
injury  of  his  own  wrong,  and  without  the  residue  of  the  cauae  alleged  br 
the  defendant.  So  if  the  defendant,  without  claiming  any  intereit  in  tke 
land,  justify  under  an  authority  derived  immediaiel^  or  mediately  hem  tW 
plaintiff'^  or  by  authority  of  law,  de  ii\jurid,  &c.  generally,  is  not  a  ^ 
replication. 

When  there  is  an  affirmative  and  negative,  either  in  express  words  « 
by  necessary  implication  \  or  a  complete  confession  and  avoidance,  a  tx^ 
verse  is  unnecessary  and  superfluous.  But  when  there  are  two  affimstiici 
which  do  not  impliedly  n^ative  each  other,  or  a  confession  and  avoidssfle 
by  argument  only,  it  is  necessary  to  add  a  traverse.  A  traverse  is  a  d^ 
nial  of  the  whole,  or  most  material  point  of  the  advcEsary's  pleadii^^; 
or,  if  there  be  several  points  equally  material,  of  one  of  them  ^:  tmik 
should  consist  of  some  matter  of  &ct,  triable  by  the  ooontry,  either  ci- 
pressly  alleged^,  or  necessarily  implied ^  Matter  of  inducement  thcr»> 
fore,  or  conveyance  to  the  action  ^  a  mere  suggestion  surmise  or  soppoBil 
the  time  and  place,  or  what  is  alleged  under  a  scilicet,  if  immaterial,  is  nol 
allowed  to  be  traversed;  nor  matter  of  law',  or  mere  l^al  infereoee; 
matter  of  intention,  which  is  not  triable,  as  the  sdens  in  an  action  cf  d^ 
ceit ;  matter  of  record  whidi  is  not  triable  by  the  country  ;  or  any  edier 
matter,  which  is  not  e3epressly  allied,  or  necessarily  implied.  But  matter 
of  inducement,  &c  is  traversable,  if  material  \ 

Kvery  traverse  ought  to  have  a  proper  inducement ;  and  if  that  be  bsd, 
the  traverse  is  insufficient  ^ :  But  the  inducement  to  a  traverse  does  ait 
require  much  certainty ;  though  the  traverse  itself  should  be  certain  \  sod 
neither  too  large  nor  too  narrow  *,  that  is,  it  should  deny  so  much  as  k 
material,  and  no  more.  The  proper  words  for  banning  a  traverse,  are 
absque  hoc  ;  but  any  words  tantamount  are  sufficient,  as  et  rum  :  And  t^ 
replication  ought  not  to  conclude  to  the  country,  unless  it  comprise  tk 
whole  matter  of  the  plea.  There  cannot  be  a  traverse  after  a  traverse, 
when  the  first  was  apt  and  material  ^ :  but  it  is  otherwise,  when  the  fint 
traverse  was  not  to  the  point  of  the.  action,  or  immaterial'^.  And  the 
king  is  allowed  to  take  a  traverse  after  a  traverse,  when  his  title  aj^Ksn 
by  office,  or  other  matter  of  record. 

The  want  of  a  necessary  traverse,  or  a  traverse  that  is  unnecessary  sod 
superfluous,  is  m^ely  form,  and  aided  after  verdict,  on  a  general  demurrer. 


not  proper  or  advisable^  and  the  form  of  it,  i 
Chiu  PL  4  Ed.  525,  &c  Steph.  JH.  186,  &c. 

■2Str.  1177.  I  Wil8.6.S.C. 

^  Steph.  JH.  856,  7, 

'  Id,  258, 9. 

•»  I(L  216,  17, 18. 

•  Id,  218, 19. 

'  Id.  212, 13.  257,  8. 

«  Id,  216. 

**  See  furthtf.  as  to  tb«  nature  and  properr 


ties  of  traTerses  in  general  and  their  difieiait 
kinda,&c  Steph.  PL  170,  &c.  230,  &c.  Asi 
at  to  special  traverses,  and  what  £k!I  najrbe 
traversed  or  denied,  me  1  Chit,  il  i  M 
531,  &c.  Stegh. PL  la^  &c 

*  Steph.  PL  209,  9,  10. 

k  Id.  213,  14. 

1  Id.  259,  &c 

■irf,2J0,  11. 


OF   REPLICATIONS   IN   GENERAL,   &C.  685 

or  by  pleading  over.  A  traverse  improperly  taken  is  also  aided  in  like 
manner ;  as  where  it  is  without  an  indaoem^ity  or  of  an  immaterial  point* 
or  of  one  that  is  not  the  most  material^  or  too  large,  or  too  narrow^  or  after 
a  fbrmer  traverse  *. 

If  the  plaintiff  cannot  deny  the  truth  of  the  plea>  he  may  confess  and  RcpUctiioa,  ia 
avoid  it,  or  conclude  the  defendant  by  matter  of  estoppeL    Avoidance,  ^oi^mc& 
we  have  seen  ^,  is  either  by  matter  precedent,  which  is  called  an  avoid*  By  matter  pre- 
ance  in  law,  or  by  matter  subsequent,  which  is  called  an  avoidance  in  quJm.  ^^'" 
fact  ^.     And  it  is  a  rule,  with  regard  to  estoppels,  that  they  should  be  Estoppelt. 
pleaded  with  certainty  in  every  particular  ^ ;  and  in  pleading  or  replying^ 
4he  party  must  rely  upon  them  *. 

lu  general  we  may  observe,  that  the  qualities  of  a  replication  are  simi*  Qualitki  of  ■ 
lar  to  those  of  a  plea :  therefore  it  should  answer  the  whole  matter  allegedf  ^^     ^"l 
and  be  single  ^,  certain,  direct  and  positive,  triable,  and  capable  of  proof  <•  double. 
But  though  a  replication  must  not  be  double,  yet  it  may  contain  several  Mayconttin 
distinct  answers  to  differ«it  parts  of  the  plea :  Thus,  at  common  law>  ^^rraHarU 
where  the  defendant  in  assumpsit  pleads  in£uicy,  to  a  declaration  con*  ^  \^^^ 
•isting  of  several  counts,  the  plaintiff  may  reply,  as  to  part  of  his  demand, 
that  it  was  for  necessaries ;  to  other  part,  that  the  defendant  was  of  fiill 
«ge  at  the  time  of  the  contract ;  and  to  other  part,  that  he  confirmed  it 
afW  he  came  of  age  K     So,  if  an  executor  or  administrator  plead  several 
judgments  outstanding,  and  no  assets  vUra,  the  plaintiff  may  reply,  as  to 
one  of  the  judgments,  nul  tiel  record;  and  to  another,  that  it  was  obtained 
or  kept  on  foot  by  fraud  K    And  to  a  plea  of  set  off,  consisting  of  several 
demands  upon  judgment  or  recognisance  and  simple  contract,  the  plaintiff 
in  his  replication  may  give  several  answ^s  ^  as,  to  the  judgaient  or  re- 


*  For  the  above  rules  respecting  traverses, 
and  tlie  cases  which  illustrate  theni,  see  Com. 
Dig.  til.  Pleader,  (G.)  &c.    And  see  further 
as  to  traverses  when  necessary,  and  when 
not;  1  Wnis.Saund.  5  Ed.  85.  (1).  ISS. 
(4).  207.  d,  e,  (%  4, 5).  S09.  (7, 8.)  t  Wma. 
SouniL  5  Ed.  6.  (3).  50.  (S).  what  may  or 
may  not  be  traversed;  1  Waos.  Saund.  5 
Ed.  23.  (6.)  298.  (3).  312.  d.  (4,  6).    2 
Wms.  Saund.  6  Ed.  10.(14).  206.  (21,  22.) 
ia  what  manner  a  traverse  should  be  taken; 
1  Wms.  Saund.  6  Ed.  82.  (3).  268.  (1). 
960.  a.  (2).    2  Wrofc  Sawid.  5  Sd.  207. 
(24).  296.  b,  (2).  of  a  traverse  after  a  tra- 
verse; 1  Wms.  Saund.  5  Ed.  22.  (2).  and 
when  and  how  the  want  oi^  or  a  bed  or  defec- 
ive  traverse  is  aided ;  1  Wms.  Saund.  5  Ed. 
14.  (2).  20.  a.  (1).   See  also  1  CbiL  FL  4 
£d.  531,  &c.  Steph.  FL  188,  &c. 

*•  Ante,  643. 

^  Sec  further,  as  to  replications  in  canjei^ 


iion  and  avoidance,  1  Chit.  7Y.  4  Ed.  540, 
&c.  Steph.  PI.  219,  &c. 

*  Co.  Lit.  SOS.  a, 

*  1  Wms.  Saund.  5  Ed.  825.  a.  (4).  AiWI 
seelurther,  as  toettoppels,  1  Wms.  Saund.  5 
Ed.  816.  (2).  8  Wms.  Swind.  5  Ed.  418. 
(1).  1  Chit  P/.  4  Ed.  522,  3,  Steph.  PL 
239,  40,  41.  jinie,  662. 

'  But  see  2  Bam.  &  Cres.  908.  4  Dowl. 
&  Rvl.  579.  S.  C. 

'  See  further,  as  to  these  qualities,  1  Chit. 
PL  4  Ed.  556,  7.  Steph.  Pi.  864»  &c  297, 
kc.  342,  &c. 

^  But  a  promise  made  after  the  commence- 
ment of  an  action,  is  not  sufficient  to  sustain 
a  replication  that  the  defendant  (who  had 
pleaded  infancyO  ratified  his  contract  after  he 
came  of  age.  2  Bara.  &  Cres.  824.  4  Dowl, 
&  B^l.  545.  S.  a 

<  1  Wms.  Saund.  5  Ed.  337.  a.  5.  (2).  and 
see  1  Salk.  298.  1  Ld.  Ra>'m.  263.  S.  C. 
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CQgi]22a]iee>  nul  Hd  record,  and  to  the  siinple  ccmtract^  that  he  wii  aot 

indebted^  or  the  statute  of  limitatioiia  ^  .         ^ 

Attigning  At  common  hivr,  when  an  action  was  brought  on  a  bond  with  a  pensltr, 

i^TnUr     conditioned  for  the  performance  of  covenants,  the  pbundff  amid  ^ 

Stat  8  &  9  W.     liave  assigned  one  breach  of  the  condition,  by  which  the  fbrfeitmre  wis  is- 

curred ;  for  if  he  had  assigned  several  breaches^  the   dedaratian  wwU 
have  been  bad  for  duplicity ;  and  if  the  issue  joined  on  the  bradi  n- 
signed  had  been  found  for  the  plaintiff,  he  was  entitled  not  only  to  n- 
cover  the  penalty,  that  being  the  legal  debt,  but  also  to  take  out  ezecnlHi 
for  the  same,  although  it  far  exceeded  the  amount  of  the  damages  aetndlf 
sustained ;  and  the  defendant  could  only  have  obtained  relief  ia  a  eomt  d 
equity.    For  preventing  these  inconveniences,  to  the  plaintiff  as  well  a 
to  the  defendant,  it  was  enacted  by  the  statute  8  &  9  W.  III.  c  11.  {& 
that  ''  in  all  actions  upon  any  )Kmd  or  bonds,  or  on  any  penal  sum,  fv 
"  non-performance  of  any  covenants  or  agreements^  in  any  indentDSi 
''  deed  or  writing  contained,  the  plaintiff  or  jdaintiffii  may  assign  as  mMj 
"  breaches  as  he  or  they  shall  think  fit ;  and  the  jtiry^  upon  the  tml  jf 
'*  such  action  or  actions,  shall  and  may  assess,  not  only  such  damages  sal 
costs  of  suit  as  have  heretofere  been  usually  done  in  such  cases^  kt 
also  damages  for  such  of  the  said  breaches,  so  to  be  assigned,  as  tbe 
plaintiff,  upon  the  trial  of  the  issues^  shall  prove  to  have  been  brokea; 
^  and  that  the  like  judgment  shall  be  entered  on  audi  Terdict,  as  hcnl^ 
''  fore  hath  been  usually  done  in  such  like  actions.'*     This  statnfee^  «t 
have  seen^,  is  compulsory  on  the  plaintiff,  to  proceed  in  the  nuAdk 
prescribes:  and  under  it,  the  breaches  may  either  beaasigned  ia  the  de- 
claration, or  in  the  replication.    It  was  not  fermerly  usual  to  assign  fSmm 
in  the  declaration  ;  but  this  is  now  commonly  done,  for  avoiding  the  s^ 
cessity  of  a  suggestion  after  judgment  on  demurrer,  or  by  oiiifessioB  c 
nil  dicii,  or  after  a  plea  of  aoit  est  factum,  &c. :  And  where  they  aie  • 
assigned,  the  defendant  may  deny  the  truth  of  them  in  his  plea ;  and,  if 
necessary  for  his  defence,  may  plead  several  matters.     But  adien  the 
breaches  are  not  assigned  in  the  declaration,  the  usual  oourse  of  plssdiig 
is,  for  the  defendant  in  his  plea  to  set  out  the  oonditioii^^.and  pkad  fB^ 
formance  generally ;  upon  which  the  plaintiff  asngns^  the  Intediesia  kil 
replicatiim  ^.    In  dd^t  on  bond,  conditioned  for  the  payment  of  meitgy 
money,  when  the  defendant  pleads  that  he  paid  the  moneys  aeooirdiiif  it 
the  condition,  the  plaintiff  in  his  replication  may  take  issae  theiesa,  sad 
conclude  to  the  country,  without  assigning  any  further  breadi^:  Audit 
general,  the  breaches  are  held  to  be  sufficiently  assigned,  though  they  nt 


<€ 


€t 


■  1  ChiU  1%  4  Ed.  500,  501.  mitted  by  tke  plea,  the  plaintiff  HMtBne 

^  Jinie,  584.  assigned  it  in  bu  vepBcadoo,  abd  tabAM 

*  IVrC^am^tv,  J.  5  Taunt.  890.  1  Marshy  irifh  n  rmfintirm.  so  ai  tu  giic  dwdtfcwhrnt 

97.  S.  C.  2  ChiL  Rep.  298.  (a).    And  see  an  opportunity  of  answering  it. 

Com.  Dig.  tit.  Header,  F.  14.  and  the  au-  '5  Moore^  196.  and  see  9€ldLRcp6f7. 

thorities  there  dted;  by  which  it  seems,  that  and  the  cases  there  cited. 

at  common  law,  where  a  breach  was  not  ad- 
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not  said  in  terms  to  be  according  to  thejbrm  of  the  statuteK  After  a  plea 
of  turn  est  factum  ^,  or  that  the  bond  was  obtained  by  fraud  S  &^  when 
the  breaches  are  not  assigned  in  the  dedaration,  the  plaintiff^  in  the  King's 
Bench,  is  allowed  to  suggest  them,  in  making  up  the  issue ;  and  proceed 
to  assess  damages  thereon,  at  the  time  the  issue  is  tried.  This  suggestion 
may  be  entered  at  any  time  before  the  trial ;  though,  where  the  issue  has 
been  previously  made  up  and  delivered  on  such  plea,  it  is  irregular  to  de- 
liver a  second  issue  with  a  suggestion,  without  a  sununons  and  judge's 
order  ^.  And,  in  a  late  cose  ^  leave  was  given  by  the  court  of  King's 
Bench  to  the  plaintiff,  in  debt  on  bond  conditioned  to  perform  an  award, 
after  judgment  for  him  upon  a  plea  of  judgment  recovered,  and  writ  of 
error  allowed,  to  execute  a  writ  of  inquiry  upon  the  above  statute,  and  to 
sign  a  new  judgment,  on  the  terms  of  paying  costs,  and  putting  the  de- 
fendant in  statu  quo,  &c.  But,  in  the  Common  Pleas,  on  a  plea  of  gene- 
ral performance,  if  the  plaintiff,  instead  of  assigning  breaches  in  his  re- 
plication, deny  the  performance  and  conclude  to  the  country,  and  then 
suggest  breaches  of  the  condition,  it  is  bad  on  demurrer ;  and  if  the  de- 
fendant do  not  demur,  but  take  issue  and  go  to  trial  on  the  question  of 
performance,  the  court  will  after  verdict  award  a  repleader  ^. 

In  order  to  avoid  duplicity,  when  a  party  is  to  answer  two  matters,  and  PrUetumdo. 
yet  by  law  he  can  only  plead  or  reply  to  one  of  them,  he  may  protest 
against  the  one,  and  plead  or  reply  to  the  other :  as  where  a  delivery  and 
aooeptance  are  stated,  of  money  or  goods,  &c«  he  may  protest  against  the 
delivery,  and  take  issue  on  the  acceptance ;  or  if  a  defendant  plead  that 
he  is  seised  in  fee  of  land,  and  prescribe  for  common  of  pasture,  &c«  the 
jdaintiff  in  his  replication  may  protest  against  the  seisin,  and  take  issue 
on  the  prescription.     This  is  called  a  protestation,  or,  from  the  gerund 
used  in  making  it  when  the  proceedings  were  in  Latin,  a  protestando  ;  and  What,  and  Hs 
ia  defined  to  be  a  saving  to  the  party  who  takes  it,  from  being  concluded 
by  any  matter  allied,  or  objected  against  him  oa  the  other  side,  upon 
which  he  cannot  take  issue  (.     A  protestando  is  said  by  Lord  Coke  to  be 
exclusion  of  a  conclusion ;  ot  a  safeguard  to  the  party,  which  keepeth 
from  being  concluded  by  the  plea  he  is  to  make,  if  the  issue  be  found 
fiir  him  ^ :  And  where  it  is  doubtful  whether  a  pleading  be  good,  it  is 
usual  §0T  the  opposite  party  to  protest  that  it  is  insufficient  in  law,  before 
lie  answers  it     But  that  which  is  the  ground  of  the  party's  suit  cannot  What  may,  or 
be  taken  by  protestation ;  for  it  may  be  denied  by  answer,  and  issue  may  Jjl^^Jj 
be  joined  upon  it :  as  in  detinue  by  the  executor  of  A.,  the  defendant  Gan<« 

*  1^  East,  S.  and  see  5  Dumf.  &  East,       for  the  mode  of  proceeding  in  genera],  on  the 
540.  sUtute  8  &  9  W.  III.  c.  11.  $  8.  see  I  Wros. 

^  8  Dumf.  &  East,  266.  and  see  I  Esp.  Saund.  6  Ed.  68.  (l).  8  Wms.  Saund.  6  Ed. 

Rcpw  877.  Append.  Chap.  XXX.  §  10.  187.  (2).    SeL  A^  PH.  6  Ed.  691,  &c    1 

'  6  Maule  &  SeL  60.    8  ChiL  Rep.  898.  Chit  Pf.  4  Ed.  604»  &c.  640.    Jnie,  685, 

S.  C.  &c. 

*  8  Dumf.  St  East,  866.  ■  Plowd.  876.  b.  Fmcfa,  L.  869,  60. 
«  14  East,  401.  1"  Co.  Lit  184.  6.  JDoc.  PUbc.  806. 
f  6  Taunt  886.  1  Marsh.  95.  S.  C.   And 
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not  take  by  protestation  that  A.  did  aot  make  tke  plaintiff  his  exeeitor, 
for  it  is  the  ground  of  the  auit^  and  utterly  destroys  the  pkintiff  s  adioo; 
and  that  which  is  the  effect  of  the  party's  suit  cannot  be  taken  by  pro- 
testation *.  Also  it  is  a  rule>  that  a  protestation  which  is  repugnaat  to, 
or  inconsistent  with  the  plea,  or  an  idle  and  superfluous  protestatioB,  is 
not  good^. 

A  protestation  is  perfectly  inoperative  in  the  pleading  in  which  it  is 
used,  it  neither  admitting  nor  denying  any  thiqg  in  that  suit :  and  where 
one  pleads  a  plea,  and  takes  another  matter  by  pratestatiooi,  and  the  ine 
is  found  against  him,  the  protestation  is  of  no  service  ^  ;  it  being  a  rak, 
that  a  protestation  does  not  avail  the  party  that  takes  it>  if  the  isnie  be 
found  against  hipa,  but  only  prevents  a  oendusion  where  the  isaoe  isfomd 
for  lum,  unless  it  be  a  matter  that  cannot  be  pleaded  ^^  mr  an  whidLiani 
cannot  be  joined  ® ;  and  then  it  shall  be  saved  to  the  part  j  proteitia^ 
though  the  issue  be  found  against  him  ^ 

The  only  additional  quality  required  in  a  replicatien,  ia  that  to  be  ooa- 
sistent  with,  and  do  not  depart  firom  the  dedsration.  Departure  in  plead- 
ing is,  when  a  man  quits  Gt  departs  from  the  case  or  defence  which  he  bs 
first  made,  an.d  has  recourse  to  another ;  or,  in  other  werds»  when  the  le- 
plicaticm  or  sejoind^  eontains  matter  not  pursuant  to  the  dedaiatiaQ  or 
plea,  and  which  does  not  support  and  fortify  it«.  Thaa»  if  the  dedsn- 
tion  be  founded  en  the  common  law,  the  plaintiff  in  his  repUcatiaa 
maintain  it  by  a  special  custom,  or  aet  of  parhament  \  So^  in  an 
of  debt  on  an  arbitration  bond,  if  the  d^endaat  plead  ''  no  award  made,' 
and  the  plaintiff,  in  his  replication,  set  out  an  awards  and  asai|gn  a  farei^ 
the  defendant  cannot  rejoin  that  the  award  was  not  tendened^  or  im  vaid^ 
or  that  the  defendant  hath  performed,  or  been  ready  to  perform  it  ^  So^ 
in  an  action  of  debt  oa  bond,  ooaditioned  for  the  payment  of  an  aaaidty, 
if  the  defendant  plead  *'  no  such  memjorial  as  the  statute  requires,''  to 
which  the  plaintiff  replies  that  there  was  a  memorial,  which  contained  the 
names  of  the  parties,  &c.  and  the  cosaidexation  for  which  the  annnity  w 
granted,  and  the  defendant  rej<aas  that  the  eonsideratinn  is  nntmlyd- 
leged  in  the  memorial  to  have  been  paid  to  both  obligors,  for  that  enetf 
them  did  not  receive  any  part  of  it ;  this  rejoinder  is  bad,  as  being  a  de- 
parture from  the  plea  "^.  So,  in  an  action  of  dM  en  bond,  conditioned  ht 
the  performanoe  of  covenants^  if  the  defendant  {dead  p^^GBnaaaee,  ai^ 


•  Plowd.  276.  Doc,  Plac.  296.  and  see 
Moor,  856,  6.  Cro.  Car.  865.  S  Wis.  109, 
10.  116. 

^  Bro.  Abr.  tiL  ProUsUUionf  L  5.  Plowd. 
276. 

^  Bro.  Abr.  tit.  FrotesUUioih  14. 

*  Finch,  L.  860. 

«  Plowd.  276.  b.  Co.  LiL  J  24.  6. 

'  For  tlie  teveral  cams  on  this  8ul>}ect,  see 
2  Wms.  Saund.  5  Ed.  108.  (1).  See  also  8 
Blac.  Com.  311,  12.    Reg.  Piac,  70,  th   S 


Reeve's  Hist.  487.  1  Chit.  PC  4  £d.5SS, 
&C.  Steph.  PL  285,  &c 

>  Co.  Lit.  a04.  a.  2  WQs.  08.  and  see  2 
Wms.  Saund.  5  Ed.  84.  (1).  189.  (8). 

b  Co.  Liu  304.  a.  1  Lev.  8L  S  Lev.«. 

*  1  Lev.  800.  2  Wms,  Sftaad.  5  EdL  188. 
S.a  8Salk.l28. 

k  1  Lev.  86. 127.isS.  1  Vn\u  122. 

1  1  Sid.  10. 

"*  4  Durnf.&  East.  685» 
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the  plaintiff  reply  and  assign  a  breach,  the  defendant  cannot  rejoin  any 
matter  in  excuse  of  performance*.  But  where  the  rejoinder  discloses 
new  matter^  in  explanation  or  fortification  of  the  bar,  it  is  no  departure  ^ : 
Thus,  where  the  defendant,  in  an  action  of  debt  on  an  arbitration  bond, 
pleaded  "  no  award,"  and  the  plaintiff  in  his  replication  set  out  the 
award,  and  the  defendant  in  his  rejoinder  stated  the  whole  award,  in 
which  was  recited  the  bond  of  submission,  by  which  it  appeared,  upon  the 
fooe  of  the  award,  that  it  was  not  warranted  by  the  submission,  and  then 
demurred ;  the  court  held,  that  the  rejoinder  was  not  inconsistent  with, 
nor  a  departure  from  the  plea  ^.  In  scire  facias  against  bail,  they  pleaded  In  scire  facias 
that  there  was  no  ca.  sa.  against  the  principal,  the-  plaintiff  replied,  by  **^""* 
shewing  the  ca,  sa.  and  a  return  of  non  est  inventus,  the  defendant  re- 
joined that  the  ca.  sa.  did  not  lie  four  days  in  the  office ;  and  this,  on  de- 
murrer, was  holden  to  be  a  departure ;  although,  by  the  practice  of  the 
court,  the  proceedings  were  on  that  account  irregular,  and  might  have 
been  set  aside  ^.  But  where  bail,  sued  in  scire  facias  upon  their  recog- 
nizance, pleaded  that  no  ca.  sa.  was  duly  sued  out,  returned  and  filed, 
against  the  principal,  according  to  the  custom  and  practice  of  the  court, 
to  which  the  plaintiff  in  his  replication  shewed  a  writ  of  ca.  sa.  issued 
into  Middlesex,  it  was  holden  to  be  no  departure  for  the  defendant  to  re- 
join, that  the  venue  in  the  action  against  the  principal  was  laid  in  London; 
for  that  sustains  the  plea  ^. 

Time  and  place,  when  material,  cannot  be  departed  from ;  as,  in  an  As  to  time  and 
action  upon  a  bond  ^  or  promissory  note  ^,  the  plaintiff  in  his  replication  ^  ^^ 
cannot  vary  from  the  day  laid  in  the  declaration.     So,  in  an  action  for  a 
local  trespass,  he  cannot  reply  that  it  \vas  committed  at  a  different  place. 
But  when  the  time  laid  in  the  declaration  is  immaterial,  there,  if  it  be- 
come necessary  by  the  defendant's  plea,  the  plaintiff  in  his  replication 
may  depart  from  it ;  as  in  trespass  ^,  or  trover  ^,  or  upon  a  general  indebi-* 
tatus  assumpsit  \  when  the  time  becomes  material  by  the  defendant's  plea 
of  a  release,  tender,  or  the  statute  of  limitations,  &c.  So,  in  an  action  for  it 
transitory  trespass,  when  the  defendant  pleads  a  local  justification,  the 
plaintiff,  in  his  replication,  may  vary  from  the  place  laid  in  the  declara- 
tion K     The  proper  mode  of  taking  advantage  of  a  departure,  is  by  de-  How  taken 
morrer ;  for  if  the  defendant,  instead  of  demurring,  take  issue  upon  a  re-  ■  ^*°  "fi*^  '^ 
plication  containing  a  departure,  and  it  be  found  against  him,  the  court 
will  not  arrest  the  judgment  ™. 

•  Co.  Liu  804.  a.    2  Lev.  67.     1   Salk.  «  1  Sir.  22.  2  Sir.  806. 

221,  2.  ^  Co.  Lit.  282.  a.  b.    1  Salk.  222.    2  Ld. 

»'2  Wils.  98.  Ra>mi.  1015. 

""  11  East,  188.  and  see  1  Barn.  &  Cres.  «  Cro.  Car.  243.  3S3.  1  Salk.  222. 

466,  6.  2  Dowl.  &  Ryl.  472,  3.  S.  C.  ^  i  gtr.  22.    2  Sir.  806.    I  Lev.  110.    1 

*>  1  Wils.  384.    16  East,  41.    1  Dowl.  &  Keb.  566.  578.     10  Mod.  261.    Fort.  873. 

RyL  60.  1  Barnard.  K.  B.  64. 

'  16  East,  39.  and  see  6  Dowl  &  HyL  >  1  Ld.  Rayra.  120. 

615.  "*  T.  Raym.  86.  And  sec  further,  as  to  de^ 

'  1  Salk.  222.  S  Lev.  848.  jmrttire  in  pleading,  2  Wms.  Saund.  6  Ed. 
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tennined^  that  the  defendant  cannot  give  in  evidence^  that  he  committed 
the  trespass  in  his  own  soil^  unless  he  give  a  name  certain  to  the  six  acres; 
for  otherwise^  it  is  said^  the  plaintiff  cannot  make  a  new  assignment  *. 
So  where  the  plaintiff,  in  trespass  quare  clausum  Jregit,  names  the  close 
in  his  declaration,  and  the  defendant  pleads  liberum  tenementum  generally, 
without  giving  any  further  description  of  the  close,  the  plaintiff  is  not 
driven  to  a  new  assignment ;  but  is  entitled  to  recover,  upon  proving  a 
trespass  committed  in  a  close  in  his  possession,  bearing  the  name  given  in 
the  declaration,  although  the  defendant  may  have  a  close  in  the  same 
parish,  known  by  the  same  name  ^.  But  where  the  defendant,  in  tres- 
pass quare  clausum  fregit  in  D.  pleads  liberum  tenementum,  without  giving 
the  close  a  name,  and  issue  is  joined  thereupon,  it  seems  to  be  sufficient 
for  him  to  shew  ani^  close  there  that  is  his  freehold  ^ ;  and  therefore,  in^that 
case,  the  better  way  is  to  make  a  new  assignment. 

As  the  plaintiff  may  new  assign  the  trespass  in  a  different  close,  so  he  In  another  part 
may  new  assign  it  in  another  part  of  the  same  close.     In  the  latter  case, 
he  ought  to  allege,  in  what  other  part  of  the  close  the  defendant  com- 
mitted the  trespass,  as  in  the  south  or  north  part,  so  that  the  difference 
may  be  plainly  perceived  **.   If  the  defendant  justify  under  a  right  of  way.   Extra  viam. 
the  plaintiff  may  either  deny  the  existence  of  the  right  claimed  by  the 
defendant,  or  admitting  it,  he  may  new  assign  the  trespass,  extra  viam : 
or,  if  the  declaration  be  so  framed  as  to  include  several  trespasses  of  the  '  In  what  cases 
same  nature,  he  may  deny  the  right,  as  well  as  make  a  new  assignment,  ^Sy"and™neir 
by  saying  that  he  brought  his  action,  not  only  for  the  trespass  attempted  a&sign,  and  in 
to  be  justified,  but  also  for  the  other  trespass  extra  viam.    And  where  the 
defendant  justifies  under  a  right  of  common  of  pasture,  or  turbary,  &c. 
the  plaintiff  may,  if  the  declaration  will  admit  of  it,  state  the  trespass  to 
have  been  committed  on  other  occasions,  and  for  other  purposes,  than 
those  mentioned  in  the  plea.  But  where  the  plaintiff  complains  of  a  single 
act  of  trespass,  which  is  justified  by  the  defendant,  the  plaintiff  cannot  in 
his  replication  take  issue  upon  the  £icts  of  the  justification,  and  also  newly 
assign  either  the  same  or  different  matters ;  such  replication  and  new  as- 
signment being  double*.     The  plaintiff  therefore,  in  such  case,  should 
either  reply  to  the  plea,  or  new  assign  the  trespass,  according  to  the  facts 
of  the  case :    If  the  plea  do  not  contain  a  complete  answer  to  the  trespass,  Whm  proper 
then  the  plaintiff  should  reply,  by  denying  or  confessing  and  avoiding  it ';  gg^l^n,^*  ^^  "^^ 
but  if  the  trespass  be  completely  justified  by  the  plea,  the  plaintiff  should 
not  reply  thereto,  but  make  a  new  assignment,  if  the  facts  of  the  case  will 
warrant  it « :    By  new  assigning,  however,  he  admits  that  the  trespass  in 

»  Dyer,  23.  299.  b.c.  1  Chit  Pt.  4  Ed.  646,  7. 

>»  1  Bam.  &  Cres.  489.    2  DowU  &  Ryl.  ^  Bro.  Abr.  tiU  Trespass,  pL  203. 

719.  S.  C.  and  see  2  Bing.  49.  •  10  East,  73.  80.  and  see  7  TaunL  166. 

«  2  Salk.  463.  6  Mod.  119.  S.  C.  and  see  '  16  East,  82. 

Willes,  223.    7  Durnf.  &  East,  885.  jier  «  2  Wils.  3.  and  see  Cro.  Car.  228.    2 

LatDrence,  J.    Athetton  v.  Pritchard,  K  43  Durnf.  &  East,  172.  177.  3  Durnf.  &  £&st» 

Geo^IIL  K.  B.  2Taunt.  169.  1  Wms.  Saund.  292.  7  Durnf.  &,  East,  664.   11  East,  406. 
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OF   CONCLUDING   THE   REPLICATION^    &C. 

the  declaration  is  answered  by  the  plea ;  and  therefore^  unless  a  different 
trespass  of  the  same  nature  can  be  proved,  the  plaintiff  must  £ul  in  his 
action  K  And  where  the  declaration  consisted  of  two  counts^  to  the  first 
of  which  there  was  a  justification,  and  the  plaintiff  new  assigned  the  tres- 
pass, as  having  been  committed  at  a  subsequent  time,  but  failed  at  the 
trial  in  proving  his  new  assignment,  the  court  held,  that  he  could  not 
have  recourse  to  the  second  count ;  for  by  new  assigning  he  admitted  that 
he  did  not  intend  to  proceed  for  the  trespass  that  was  justified,  but  to  relj 
on  his  new  assignment ;  and  as  there  were  only  two  trespasses,  one  of 
which  was  admitted  to  be  answered,  he  could  not  avail  himself  of  the  other 
trespass,  both  on  the  new  assignment  and  on  the  second  count  \ 

A  new  assignment,  being  in  nature  of  a  new  declaration  ^  should  be 
equally  certain;  and  the  defendant  may  answer  it  in  the  same  way,  either 
by  pleading  the  general  issue  of  not  guilty,  or  a  special  justification^. 
But,  in  answer  to  a  new  assignment  at  a  different  place^  he  cannot  say 
that  the  places  mentioned  in  the  plea  and  new  assignment  are  the  same*; 
for  by  new  assigning,  the  plaintiff  admits  the  truth  of  the  plea,  and  is 
estopped  from  giving  any  evidence  in  the  place  stated  therein ;  so  that  if 
the  places  are  in  truth  the  same,  the  defendant  may  take  advantage  of  it 
on  the  general  issue  of  not  guilty.  Neither  can  the  defendant  justify  at  a 
different  place,  and  traverse  the  place  mentioned  in  the  new  assignment  ^. 

When  a  replication  denies  the  whole  substance  of  the  defendant's  plea, 
there  the  plaintiff  ought  to  tender  an  issue,  and  conclude  to  the  country^: 
and  it  matters  not  whether  the  replication  in  such  case  be  with  or  without 
a  traverse ;  for  where  a  traverse  comprises  the  whole  matter  of  the  plea» 
the  replication  may  still  conclude  to  the  country  K  But  when  a  particu- 
lar fact  is  selected  and  denied,  the  conclusion  seems  to  depend  on  the  form 
of  the  replication :  If  it  be  so  framed,  as  simply  to  deny  the  fact,  with- 
out any  inducement  or  traverse,  it  ought  to  conclude  to  the  country  S'  hot 
the  plaintiff  is  not  always  obliged  to  reply  in  that  way,  for  in  some  cases 
he  is  allowed,  after  a  proper  inducement,  to  traverse  the  fact,  with  an 
absque  hoc  ^  ;  and  when  a  particular  fact  is  so  traversed,  the  replicatioo 
should  conclude  to  the  court,  with  an  averment  and  prayer  of  damages,  or 


8  Moore,  826.  1  Bing.  817.  S.  C.  Ry.  8c 
Mo.  118.  1  Car.  &  P.  381.  S.  C.  4  Barn. 
&  Crcs.  704.  7  Dowl.  &  Ryl.  187.  S.  C.  5 
Barn.  &  Cres.  485.  8  Dowl.  &  Ryl.  257. 
S.  C. 

■  16  East,  82. 

t»2  Durnf.  &  East,  176,  7.  and  see  1 
Durnf.  &  East,  479.  Bui.  NL  Pri.  17.  1 
Car.  &  p.  894,  5. 

'  I  Ken.  889. 

^  Bro.  Abr.  tit.  TrespoiSy  pi,  168  859. 

«  LLjil,  8.  168.  Cro.  Eliz.  855.  492,  S. 

'  I(L  ])i,  168.  And  see  further  as  to  new 
assignmetits,  when  necessary  or  not,  and  how 
made,  and  the  pleadings  thereon,  1  Wms. 


Saund.  5  Ed.  299.  (6).  2  Wms.  Saucd.  5 
Ed.  5.  (8).  1  ChiU  iY.  4  Ed.  542,  &C. 
Steph.  PL  241,  &c. 

«  1  Bur.  816.  2  Bur.  1022.  Doug.H 
428.  2  Durnf.  &  East,  442,  8. 

h  1  Salk.  4. 

I  2  Durnf.  &  East,  439.  and  the  ctsei 
there  cited  of  Bush  v.  Leake,  T.  25  G«o. 
III.  K.  B.  SitUer  v.  Carrte,  H.  26  Geo.  IIL 
K.  B.  and  CarUr  v.  Vaies,  T.  27  Geo.  Ili 
K. B.  ticcord.  Mul&ner  v.  WUkes,E,^ Geo^ 
III.  K.  B.  semb.  coninu 

^  Fen  V.  Alston,  dted  in  1  Bar.  980,  SI. 
2  Str.871.  2  Wilk  IIS.  Barney  161.  S.C 
Doug.  428. 
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of  the  debt  and  damages  ■ :  And  it  is  an  invariable  rule,  that  whenever 
new  matter  is  alleged  in  the  replication,  it  should  be  concluded  with  an 
averment,  in  order  to  give  the  defendant  an  opportunity  of  answering  it  **. 
A  new  assignment  concludes,  by  averring  that  the  trespass  newly  assigned  Of  new  assign- 
is  another  and  different  trespass  than  that  mentioned  in  the  plea ;  where-  "^ 
fore,  inasmuch  as  the  defendant  hath  not  answered  the  trespass  newly  as- 
signed, the  plaintiff  prays  judgment,  and  his  damages.  Sec. 

In  the  King's  Bench,  when  the  plea  was  entered  in  the  general  issue   Delivering,  or 

book,  or  delivered  to  the  pkintiff's  attomev,  the  replication  should  in  all   ?''"^'  *J"*^  ^}^^' 

*  .  '  r  ing  replicaUuu, 

cases  be  delivered,  to  the  defendant's  attorney  ;  but  otherwise  it  should  be  in  K.  B. 
Jiled  in  the  office  of  the  clerk  of  the  papers:  And  a  similiter  to  the 
general  issue  must  be  delivered,  or  the  defendant  \vill  be  entitled  to  sign 
a  judgment  of  non  pros^.  The  replication  also  should  be  signed  by 
counsel,  unless  it  conclude  to  the  country.  In  the  Common  Pleas,  the  In  C.  P. 
replication  is  either  filed  in  the  prothonotarics  office,  or  delivered  to  the 
defendant's  attorney :  And,  in  that  court,  a  tender  of  an  issue  in  fact  must 
be  signed  by  a  serjeant,  but  a  joinder  in  issue  need  not  **. 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be  called  Rule  to  rejoin, 
upon  to  rejoin  ;  or  if  there  be  a  new  assignment,  he  may  be  ruled  to  plead  assLnmen^t 
thereto,  in  like  manner  as  to  the  original  declaration  *.     The  rejoinder   Delivering,  or 
should  be  delivered  to  the  plaintiff's  attorney,  or  filed  in  the  office  of  the  ^*"«»  rejoinder, 
clerk  of  the  papers,  in  the  King's  Bench,  in  like  manner  as  the  replica- 
tion :    In  the  Common  Pleas,  it  is  filed  with  the  prothonotaries.     And,   Surrejoinder,  re- 
after  a  rejoinder,  if  the  parties  are  not  yet  at  issue,  the  plaintiff  must  J«r-  rebutter  &c. 
rejoin,  the  defendant  rebut,  and  the  plaintiff  surrebut,  &c.  till  issue  is 
joined.    The  rule  for  these  purposes  is  given  by  the  master  or  secondaries.   Rule  for,  and 
in  like  manner  as  the  rule  to  reply ;  and  if  the  defendant  neglect  to  rejoin  not^ofnir«, 
or  rebut,  when  caUed  upon  for  that  purpose,  the  plaintiff,  in  the  King's  *c. 
Bench,  may  strike  out  the  previous  pleadings,  and  sign  judgment  by  de- 
fault, as  for  want  of  a  plea  ^     If  the  plaintiff,  on  the  other  hand,  do  not 
surrejoin,  or  surrebut,  within  the  time  limited  by  the  rule,  or  order  for 
further  time,  the  defendant  may  sign  a  judgment  of  non  pros;  and  it  is  Demand  of 
not  necessary  for  him,  in  the  King's  Bench,  to  demand  a  surrejoinder,  &c.  •*"^°*°  ^» 
the  service  of  the  copy  of  the  rule  being  deemed  a  demand  of  itself:  but, 
in  the  Common  Pleas,  a  surrejoinder,  &c.  must  be  demanded,  befo^re  judg- 
ment is  signed. 

»  Id,  ibid.  1  Bur.  319.  2  Durnf.  &  East,  2  Wms.  Saund.  5  Ed.  190.  (5).  1  Chit.  PU 

412,  3.  4  Ed.  654,  &c.  Steph.  IH,  247, 8.  396,  &c. 

»»  2  Wils.  65.    Doug.  58.    2  Durnf.  &  ""  3  Dowl  &  Ryl.  I. 

East,  676.     And  see  further,  as  to  the  mode  •*  1  Bos.  &  Pul.  469.  3  Bos.  &  Pul.  171. 

of  concluding  replicaUons,  &c.  and  when  they  '  Append.  Chap.  XVIII.  §  9. 

should  conclude  to  the  country,  or  with  a  '  5  Durnf.  &  East,  152.    And  see  further, 

verification;  1  Wms. Saund.  6  Ed.  103.  (1).  as  to  rfjoinders,  &c.    1  Wms.  Saund.  6  Ed. 

327.  (1).  334.  (9).  388.  (5.  7).  339.  (8).  318.  a.  (1).  1  Chit.  Fl.  4  Ed.  563,  &c. 
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the  causes  of  demurrer  were  as  well  known  upon  a  general  demurrer,  as 
upon  a  special  one  ^ 

Afterwards,  when  the  practice  of  pleading  at  bar  was  altered,  this  pub-  By  sut.  27 
lie  inconvenience  followed  from  the  use  of  general  demurrers ;  that  the  **  ^ 
parties  went  on  to  argument,  without  knowing  what  they  were  to  argue: 
and  this  was  the  occasion  of  making  the  statute  27  Eliz.  c  5.  by  which 
it  is  enacted,  that  ''  after  demurrer  joined  and  entered  in  any  action  or 
suit,  in  any  court  of  record,  the  judges  shall  proceed  and  give  judgment, 
according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear 
to  them,  without  n^rding  any  imperfection,  defect,  or  want  of  form,  in 
any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or 
course  of  proceeding  whatsoever,  except  those  only  which  the  party  de- 
murring shall  specially  and  particularly  set  down  and  express,  together 
*'  with  his  demurrer."  This  statute,  by  making  known  the  causes  of 
demurrer,  ivas  so  far  restorative  of  the  common  law  * :  and  as  a  general 
demurrer  before  did  confess  all  matters  formally  pleaded,  so  by  this  sta- 
tute, whenever  the  right  sufficiently  appeared  to  the  court,  it  confessed  all 
matters,  though  pleaded  informally  *». 

But  there  were  still  many  defects  and  imperfections,  which  were  not  4  Ann.  c.  16. 
aided  as  form  upon  a  general  demurrer :  to  remedy  which  it  was  enacted, 
by  the  statute  4  Ann.  c.  16.  §  1.  that  "  no  advantage  or  exception  shall 
'^  be  taken  of  or  for  an  immaterial  traverse,  the  default  of  entering 
''  pledges  upon  any  bill  or  declaration,  the  default  of  alleging  a  prqfert 
**  in  curia  of  any  bond,  bill,  indenture,  or  other  deed,  mentioned  in  the 
**  declaration  or  other  pleading,  or  of  letters  testamentary,  or  letters  of  ad- 
ministration, the  omission  of  vi  et  armis,  or  contra  pacem,  the  want  of 
averment  of  hoc  paraius  est  verificcre,  or  hoc  paralus  est  verificare  per 
^'  recordtifn,  or  not  aUeging  prout  patet  per  recordum  ^ :  but  the  court 
shall  give  judgment,  according  to  the  very  right  of  the  cause,  without 
regarding  any  such  imperfections,  omissions  and  defects,  or  any  other 
matter  of  like  nature,  except  the  same  shall  be  specially  and  parti- 
cularly set  down,  and  shewn  for  cause  of  demurrer,  notwithstanding 
the  same  might  have  heretofore  been  taken  to  be  matter  of  substance, 
and  not  aided  by  the  statute  of  Queen  Elizabeth,  so  as  sufficient  matter 
''  appear  in  the  pleadings,  upon  which  the  court  may  give  judgment,  ac- 
*'  cording  to  the  very  right  of  the  cause."  Since  the  making  of  these  Wliat  may  be 
statutes,  the  party,  on  a  general  demurrer,  can  only  take  advantage  of  de-  ^f  on  Kcueral^ 
fects  in  substance;  and  therefore,  if  the  defects  be  not  clearly  of  that  demurrer, 
nature,  it  is  safest  to  demur  specially,  in  which  case  he  may  not  only  take 
advantage  of  such  defects,  but  also  of  any  others  that  are  specially  set 
down  **.  The  plaintiff,  however,  need  never  demur  specially  to  a  plea  in 
abatement  *^. 

*  S  Salk.  122.  see  further,  as  to  demurrers  and  jamden,  1 
«»  Hob.  233.  ChiL  P^  4  Ed.  573,  &c  Steph.  Ft.  158,  &c. 
^  11  East,  516.  565.  «  Per  Bayley,  J.    2  Maule  &  SeL  485. 

*  1  Wms.  Saund.  5  Ed.  337.  b.  (3).  And      Ante,  638. 
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frmendment  was  iii  some  instances  permitted,  as  in  the  recital  of  a  writ,  or 
entry  of  an  essoin  or  continuances  *,  &c.     So,  at  common  law,  when  the 
pleadings  were  ore  tenus  at  the  bar  of  the  court,  if  any  error  was  per- 
ceived in  them,  it  was  presently  amended  **.     Afterwards,  when  the  plead-   Whilst  pleadings 
ings  came  to  be  in  paper,  it  was  thought  but  reasonable  that  the  parties  ^^^  *°  paper- 
should  have  the  like  indulgence '^.     And  hence  it  is  now  settled^,  that 
wliilst  the  pleadings  are  in  paper,  and  before  they  are  entered  of  record, 
the  court  or  a  judge  will  amend  the  declaration®,  plea  ^,  replication k,  &c. 
in  form  or  in  substance,  on  proper  and  equitable  terms :  and  declarations 
in  actions  on  bail  bonds  may  be  amended,  in  the  Common  Pleas,  as  well 
as  any  other  declarations  ^^     Amendments  are  commonly  made  by  sum-   How  made, 
mons  and  order,  at  a  judge's  chambers :  or  they  may  be  made  by  the 
judges,  on  their  circuits,  by  the  statute  1  Geo.  IV.  c.  55.  J  5.  * ;   pre- 
viously to  which  statute,  it  seems  that  when  the  amendment  proposed  was 
material,  it  could  not  have  been  made  by  a  judge  oXnisi  prius  K 

The  declaration  may  be  amended,  in  form  or  in  substance :  and  it  may   Of  declaration, 

be  so  amended,  even  after  a  plea  in  abatement  of  misnomer  \  or  the  sta-  *!;Y  P*®*  "* 

,  abatement,  &c. 

tute  of  additions  ™,  &c.  or  a  plea  of  nul  tiel  record  ".    And  leave  has  been  After  verdict,  or 
granted,  upon  the  application  of  the  plaintiff,  to  amend  the  declaration  °°°*"*^  ^^ 
after  verdict,  by  increasing  the  damages  laid,  according  to  the  truth  of  the 
case,  as  found  by  the  jury  ;  the  former  verdict  being  at  the  same  time  set 
aside,  and  a  new  trial  granted,  to  enable  the  defendant  to  make  his  de- 
fence to  the  demand  so  enlarged  ^.     So,  after  a  nonsuit  had  been  set  aside 
in  prohibition,  the  plaintiff  had  leave  to  amend  the  suggestion,  which  in- 
advertently alleged  immemorial   payment  of  tithes  to  the  king  and  his 
predecessors,  by  inserting  ''  and  to  such  other  person  or  persons  as  had  or 
claimed  title  thereto  p."     And  the  court  of  Common  Pleas  permitted  the 
record  to  be  amended,  and  a  new  trial  had,  after  nonsuit  for  a  variance, 
in  an  undefended  cause  4.     But,  in  the  King's  Bench,  the  plaintiff  was  By  adding  new 
not  formerly  allowed  to  add  a  new  count  to  his  declaration,  under  pretence  ^f^rtl  ^^  afte' 
of  amending  it,  after  plea  pleaded,  or  after  the  end  of  the  second  term  v^  or  end  of 


second  term,  in 
K.B. 


*  Gilb.  C.  P.  108,  9. 

^  10  Mod.  88.    1  Str.  11. 

'^  2  Salk.  520.  GilU.  C.  P.  Hi,  15. 

«!  1  Salk.  47.  S  Salk.  31. 

*^  1  Wils.  7. 

'  Id,  223. 

8  Id.  76. 

b  Barnes,  26.  114. 

i  Ante,  510.  1  Car.  &  P.  137,  8.  (d.) 

k  1  Stork.  Nu  PrL  74. 

I  1  Salk.  50.  1  Ld.  Raym.  669.  S.  C.  1 
Str.  11.  Cas.  temp,  Hardw.  44.  7  Dumf.  & 
Kast,  698.  3  Maule  &  Sel.  450.  2  Chit  Rep. 
8. 28.  Per  Cur,  H.  82  Geo.  III.  C.  P.  Imp. 
C.  P.  7  Ed.  176. 

"  2  Str.  739.  2  Ld.  Raym.  1472.  S.  C. 
but  see  1  Salk.  50.   2  Ld.  Raym.  859.  S.  C. 


Id,  1307.  amtra. 

"  1  Wils.  87.  7  Dumf.  &  East,  447.  (d\ 
2  Chit.  Rep.  27.  K.  B.  and  see  Cas.  Pr.  C. 
P.  76.  Barnes,  3.  S.  C.  Id,  ^  5.  but  see  1 
Salk.  52.  6  Mod.  263.  310.  S.  C.  aemb. 
contra.  See  also  2  Bur.  901. 

"*  7  Dumt  &  East,  132.  and  see  2  Chit 
Rep.  27. 

^  Franklin  ▼.  Holmes,  T.  21  Geo.  IIL 
K.  B. 

**  3  Taunt  31.  and  see  2  Bos.  8c  Pul.  243. 
1  New  Rep.  C.  P.  28.  9  East,  335.  1  Stark. 
NL  PrL  312,  13.  5  Bam.  &  Aid.  896.  8 
Moore,  104.  1  Bing.  233.  S.  C  but  see  6 
Moore,  164.  2  Brod.  &  Bing.  397.  S.  C 
contra. 
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In  a  feat  action^  it  is  not  of  course  to  amend  the  declaration  or  county  In  retl  action. 
in  the  Common  Pleas ;  but  the  demandant  ought  to  make  out  a  case  by 
affidavit  * :  And  the  court  refused  to  allow  the  demandant  in  a  writ  of 
right  to  amend  the  mistake  of  a  christian  name  in  the  count,  or  to  discon- 
tinue the  suit,  though  an  affidavit  accounting  for  the  mistake  was  pro« 
duced*>.  In  a  subsequent  case,  they  refused  to  permit  the  count  in  a 
writ  of  right  to  be  amended,  by  introducing  an  additional  step  in  the 
descent ;  though  it  was  sworn  that  the  mistake  had  arisen  from  the  de- 
mandant having  been  misinformed  in  the  country,  where  inquiry  had  been 
made,  respecting  the  title,  and  that  the  demandant  would  be  barred,  un- 
less the  amendment  were  allowed  ^ :  And  amendments  are  so  little 
fiivoured  in  a  writ  of  right,  that  after  an  amendment  of  the  count  had 
been  made  under  a  judge's  order,  the  court  discharged  the  order  for  making 
it  ^.  So,  they  would  not  allow  a  writ  of  summons  to  be  quashed,  which 
had  been  irregularly  executed  ^  And  an  amendment  of  the  disseisor's 
name  was  refused,  in  a  writ  of  entry  sur  disseisin  en  le  post  ^.  But  a  de- 
claration on  a  writ  of  partition,  and  the  sheriff's  return,  were  amended, 
by  striking  out  an  erroneous  description  of  the  quality  of  the  estates  con- 
veyed to  the  different  parties  8.  And  the  demandant  was  allowed  to  with- 
draw a  demurrer  and  reply  de  novo,  in  a  writ  of  formedon,  upon  shewing 
good  ground  by  affidavit  K 

Fines  and  recoveries,  being  considered  as  common  assurances,  the  court  Of  finei,  tod 
of  Common  Pleas  will  amend  them,  when  they  have  sufficient  authority, 
80  as  to  effectuate  the  intention  of  the  parties.     The  ground  upon  which  Ground  of. 
the  court  proceeds,  in  making  these  amendments,  is  the  statute  8  Hen.  VI. 
c.  12.  which  authorizes  them  to  amend  the  misprision  of  the  clerk;  and 
as  the  prascipe  is  the  cursitor's  instruction  for  an  original  writ,  so  a  deed 
to  lead  or  declare  the  uses  is  considered  as  his  instruction  for  a  fine  or  re- 
covery *.     By  the  above  statute,  a  mistake  in  the  form  ^,  teste ',  or  return  "*  Of  writ  of  cove- 
of  a  writ  of  covenant  for  levying  a  fine,  or  writ  of  entry  for  suffering  a  re-  ^Jjjli,^  writ  or 
cx>very  °,  may  be  amended  by  the  court,  where  the  mistake  was  occasioned 
by  the  misprision  of  the  clerk,  and  there  is  something  to  amend  by ;  but 
otherwise,  it  seems,  it  is  not  amendable  ^. 

Fines  may  in  general  be  amended,  by  the  deed  to  lead  or  declare  the  Of  fines,  Inr  deed 
uses  P,  m  the  names  of  the  parties  *>,  or  in  the  description  of  the  premises ',  cUrc  usei,  in 


•  8  Bos.  &  Pul  456. 

»»  1  New  Rep.  C.  P.  64.  2  New  Rep.  C. 
P.  429.  Ante,  679,  80.  but  see  2  Wils.  1 18. 
2  Blac.  Rep.  768.  S  WUs.  206.  S.  C 

*  1  New  Rep.  C.  P.  233. 

<)  1  Bing.  208.  8  Moore,  48.  S.  C. 

•  1  Marsh.  602. 
'  4  Taunt.  672. 

«  6  Taunt  193.  1  Marsh.  637.  S.  C. 
»  10  Moore,  246.  3  Bing.  1.  S.  C 

*  Barnes,  22. 

^  4  Taunt.  644.  708. 
I  5  Rep.  44, 6. 


"  Cas.  Pr.  C.  P.  127. 

■  6  Taunt  269.  8  Taunt  197. 

•  1  Salic  62.  Willes,  663.  Barnes,  17. 
S.  C.  2  Blac.  Rep.  1013.  8  Taunt  104,6. 

^  4  Taunt  257.  6  Taunt  73.  1  Marsh. 
462.  S.  C. 

*»  1  Marsh.  678.  6  Taunt  680.  1  Moore, 
126.  8  Taunt  20.  1  Brod.  &  Bing.  161.  but 
see  2  Bos.  &  Pul.  465.  8  Moore,  16.  449. 
4  Bing.  104. 

'  Cas.  Pr.  C.  P.  10.  4  Taunt  267.  706. 
6  Taunt  276.  7  Taunt  79.  2  Marsh.  391. 
S.  C.  8  Taunt  74.  385. 
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tended  to  pass*.  And  a  fine  may  be  amended^  by  substituting  one 
county  for  another,  if  it  appear  that  the  lands  intended  to  pass  are  situate 
in  the  same  parish,  which  runs  into  both  counties  ^  But  in  general  an 
amendment  cannot  be  madc^  by  transposing  parishes  from  one  county  to  an- 
other ^.  And  where  a  fine  comprised  only  lands  lying  in  the  parishes  of  S. 
and  S.,  within  a  larger  district,  the  deed  so  describing  the  lands,  which 
were  in  truth  within  the  parish  of  F.  in  the  same  district,  the  court  re- 
fused to  amend  the  fine,  by  inserting  also  the  parish  of  F  ^. 

A  fine  may  also  be  amended,  where  there  has  been  a  mistake  in  the  In  entry  of 
entry  of  the  king's  silver «,    or  of   the  proclamations':    And  the   con-  pr^igmatiolafc'^ 
cord  of  a  fine  being  lost,  before  it  had  passed  the  cusios  brevium  office.   Concord  sup. 
the  court  permitted  a  new  concord  and  acknowledgment  to  be  prepared,  P^**^  ^**®°  ^**"^ 
and  the  fine  to  be  perfected  s.     So,  a  fine  was  allowed  to  pass,  by  a  copy 
of  the  prcecipe  and  concord  left  with  the  chief  justice,  and  signed  by  the 
parties,    the  original  having  been  lost  ^.      But  although  the  court  will  Alteration  of 
amend  a  fine  in  matters  of  Jbrm,  yet  when  it  is  recorded  of  one  term,  they 
will  not  alter  it,  and  make  it  a  fine  of  another  K     A  fine  cannot  in  gene-  Affidavit,  for 
ral  be  amended,  without  an  affidavit  connecting  it  with  the  deed  produced  *"*°  °^* 
to  warrant  the  amendment  ^  :     And  the  affidavit  must  state  that  the  pos- 
session has  been  in  conformity  to,  and  followed  the  deed  to  lead  or  declare 
the  uses,  since  the  fine  was  levied  ^ 

Recoveries  in  like  manner  may  be  amended,  by  the  deed  to  lead  or  de-  Amendment  of 
clare  the  uses,  in  striking  out  ™,  altering  ",  adding  to  ®,  or  transposing  p  jj^  to^«3^or 

the  names  of  the  parties :  And  where  a  recovery  was  intended  to  be  suf-  ^^^e  usei,  in 

,  names  of  par- 

fered  by  A.  B.  and  C.  his  wife,  but  the  name  of  the  wife  was  totally  ties. 

omitted,  the  court  ordered  it  to  be  amended  *>.     So,  a  recovery  may  be 

amended  in  Jieri,  by  substituting  a  new  commissioner  for  the  demandant 

in  the  dedimus  poiestatem,  and  retaking  the  acknowledgment '.     But  the 

court  would  not  amend  a  recovery,  by  inserting  the  name  of  the  husband 

of  a  vouchee  * ;  nor  by  substituting  the  name  of  one  joint-tenant  to  the 

prcecipe,  for  that  of  his  companion  K     And  a  recovery  cannot  be  amended, 

by  inserting  an  additional  christian  name  of  the  vouchee,  if  he  has  always 

»  6  Taunt  207.    1  Marsh.  23.  S.  C.  and  »  6  Moore,  259. 

see  6  Taunt.  803.  1  Marsh.  632.  9  Moore,  "  3  Taunt.  59.  5  Tatmt.73.  7  Taunt.  697. 

195.    2  Bing.  93.  S.  C.    9  Moore,  740.    2  "  Cas.  Pr.  C.  P.  127.  Pigott,  170,  7 J.  2 

Bing.  386.  S.  C.  Blac.  Rep.  1230.    8  Taunt.  226.  656.    4 

»»  8  TaunL  67.  1  Moore,  530.  S.  C.  Moore,  514.  2  Brod.  &  Bing.  98.  S.  C. 

"  4  Taunt.  708.  and  see  3  Taunt.  418.  °  8  Taunt.  27.  but  see  3  Moore,  677. 

and  the  other  cases  referred  to  in  8  Taunt  ^  Barnes,  24.    2  Taunt.  222.    4  Moore, 

88.  1  Moore,  630.  S.C.  accord.  614.    2  Brod.  &  Bing.  98.  S.  C.    But  the 

^  6  Taunt  284,  court  ^ill  not  allow  a  recovery  to  be  amended, 

*  5  Rep.  43.  by  transposing  the  names  of  the  demandant 
'  Id.  44.  and  tenant,  unless  the  documents  relative  to 

*  4  Taunt  196.  ita  being  suffered  be  produced.  6  Moore,  46. 
»»  6  Taunt  231.  1  Marsh.  66.S.  S.  C.  '^  Cas.  Pr.  C.  P.  127. 

1  2  Blac.  Rep.  788.  and  see  Vin.  Abr.  tit  '  6  Taunt  747. 

Ifne,  B.  b.  2.  Wilson  on  Fmes,  63.  *  I  Taunt  478. 

k  6  Taunt  432.  *  4  Taunt  101.  and  see  3  Moore,  577. 
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in  a  plea  of  trespass,  were  inserted  by  mistake,  instead  of  the  usual  words, 
to  gain  or  lose  in  a  plea  of  land,  the  court  permitted  the  recovery  to  pass ; 
as  the  word  trespass  might  be  rejected  as  surplusage  *.  So,  a  recovery  was 
allowed  to  pass,  although  the  words  ''  their  attomies"  were  omitted  in  the 
warrant  of  attorney  given  by  two  vouchees  **.  And  if  a  wrong  sirname  of 
the  demandant  be  inserted  by  mistake  in  the  warrant  of  attorney  and  sub- 
sequent instruments,  the  court  will  allow  the  recovery  to  pass,  on  the  pro- 
duction of  a  new  warrant  of  attorney,  rectifying  such  mistake,  and  on  de- 
positing the  other  instruments  with  the  officer  in  the  mean  time  ^. 

A  recovery  may  also  be  amended,  by  the  deed  to  lead  or  declare  the  uses.  In  description 
in  the  description  of  the  premises,  or  of  the  place  where  they  are  situate  \  premwcf. 
With  r^ard  to  the  former,  it  has  been  holden,  that  a  recovery  may  be 
amended,  by  inserting  other  premises  not  mentioned  therein,  according  to 
the  deed  to  lead  or  declare  the  uses,  on  payment  of  an  additional  fine  at 
the  alienation  office  ^ :  and  it  has  been  amended,  by  increasing  the  quan- 
tities of  specific  closes,  described  in  the  deed  as  being  less  than  they  really 
were  ^  But  no  amendment  can  be  made  in  the  description  of  the  pre- 
mises, or  of  the  parish  in  which  they  are  situate  ^,  where  it  is  not  war- 
ranted by  the  deed  to  lead  or  declare  the  uses  ^ ;  nor  unless  the  true  num- 
ber of  messuages,  &c.  be  distinctly  and  precisely  sworn  to  ^ ;  nor  without 
proof  of  seisin  of  the  vouchee  of  an  estate  tail  therein,  at  the  time  of  the 
recovery,  and  that  it  was  intended  they  should  pass  ^.  And  where  a  re- 
covery of  Jifly  years  old  was  found  by  mistake  to  comprise  only  two  mes-* 
suages  and  twenty  acres  of  land,  instead  of  six  messuages  and  three  AtiJB- 
dred  acres  of  land,  the  blunder  being  wholly  unexplained  and  unaccounted 
for,  the  court  refused  to  permit  an  amendment,  by  substituting  the  larger 
quantity  \  If  marsh  land  be  described  as  land  generally,  in  a  recovery, 
it  may  be  amended,  by  inserting  the  word  *^  marsh  "  before  *'  land,''  oa 
an  affidavit  stating  how  the  premises  had  been  occupied  since  the  recovery 
was  suffered  ™.  So,  a  recovery  of  land  may  be  amended,  by  inserting  tlM 
words  '^  meadow  and  pasture  *'  before  land ;  although  it  was  described  as 
land  generally  in  the  recovery,  and  deed  to  lead  the  uses  °.  But  when 
wood  land  had  been  converted  into  arable,  the  court  would  not  allow  an 


*  8  Moore,  SS9.  1  Bing.  SiS.  S.  C. 

t*  8  Moore,  51.  1  Bing.  212.  S.  C. 

^  S  Moore,  673. 

«»  Cas.  Pr.  C.  P.  9, 10. 17. 80.  Com.  Rep. 
S86.  S.  C.  Cas.  Pr.  C  P.  86.  Pr.  Reg.  371. 
S.  C.  Pigott,  171,  2.  Barnes,  21.  2  Blac. 
Rep.  747.  3  Wils.  154.  S.  C.  2  Blac.  Rep. 
1065.  1  H.  Blac.  73.  2  Bos.  &  Pul.  560. 
678.  4  Taunt.  249.  788.  740.  5  Taunt.  624. 
661.  6  Taunt.  177.  1  Marsh.  582.  S.  C.  8 
Taunt  86.  8  Moore,  824.  1  Bing.  817.  S. 
C.  but  see  8  Moore,  520.  1  Bing.  425.  S.  C. 
10  Moore^  109. 

*"  1  Bos.  &  PuL  187.  2  Bos.  &  FuL  578. 
A80.  (a).  1  Taunt.  257. 8^.  484.  3  TauoL 


74.  408.  468.  4  Taunt.  155.  22&  866.  784. 
787,8.  6  Taunt.  748.  811.  8  Taunt.  80S. 
2  Moore,  299.  S.  C.  but  see  5  Taunt  616. 
6  Taunt  145. 

'  4  Taunt  734.  8  Taunt  74.  2  Moore» 
168.  9  Moore,  591.  but  see  5  Taunt  616. 

<  8  Moore,  520.  1  Bing.  425.  S.C. 

^  8  Bos.  &  Pul.  862. 

1  5  Taunt  682. 

^  Id.  811.  and  see  8  Moore,  70.  1  Brod. 
&  Bing..  69. 

1  1  Brod.  &  Bing.  83. 

"  ^  Moore,  98. 

*  7  Moore^  257.  1  Biog.  22.  S.  C. 
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ber  of  acres,  as  well  as  the  names  of  the  vendor  and  occupier,  at  the  time 
the  reeovery  was  suffered  ■.  So,  where  lands  in  two  parishes  were  con- 
veyed as  lying  in  the  parish  of  6.  which  was  not  the  true  name  of  either, 
nor  of  any  parish^  but  was  an  addition  equally  applicable  to  both,  the 
court  permitted  both  parishes  to  be  added  to  an  old  recovery^.  And 
where  a  deed  to  make  a  tenant  to  the  prcecipe  comprised  tithes  in  two  pa- 
rishes, and  an  amendment  had  been  improperly  introduced  into  the  reco- 
very, which  confined  its  operation  to  one  parish  only,  the  court  allowed 
the  words  of  such  amendment  to  be  transposed,  so  as  to  give  effect  to  the 
deed,  and  comprise  both  parishes  ^.  So,  a  recovery  may  be  amended,  by 
substituting  the  parish  of  A.  for  B.  if  the  deed  to  lead  the  uses  com- 
prehend all  the  estates  of  the  demandant,  situate  in  the  county  where 
such  parishes  lie  ^.  So,  a  recovery  has  been  amended,  by  altering  the 
name  of  a  parish  misnamed  in  the  deed  making  the  tenant  to  the  prcecipe, 
as  well  as  in  the  recovery,  upon  an  affidavit  that  the  vouchee  was  seised  of 
the  land  in  question  in  one  parish,  and  that  he  was  seised  of  no  land 
whatever  in  the  other  *.  And  the  recovery  was  amended  in  a  modern 
case,  by  inserting  the  county  of  the  town  of  S.  for  the  county  of  S.  the 
court  considering  it  merely  as  a  clerical  misprision  '.  But  where  the 
situation  of  the  premises  is  mistaken  in  the  deed  to  lead  or  declare  the 
uses,  it  cannot  be  amended  by  the  court  ^ :  And  they  would  not  permit  a 
recovery  to  be  amended,  by  inserting  a  parish  not  named  in  the  deed  to 
make  a  tenant  to  the  prcecipe,  although  it  appeared  that  the  parish  was 
named  in  the  instructions  given  for  preparing  that  deed,  and  that  the 
lands  were  parcel  of  an  estate  which  was  intended  to  pass ;  for  by  the 
omission  in  the  deed,  there  could  be  no  good  tenant  to  the  proecipe  ^.  So, 
the  court  refused  to  amend  a  recovery,  by  adding  two  parishes  in  unqua- 
lified terms,  where  the  deed  enumerated  several  manors,  and  a  great  ex- 
tent of  lands  in  many  parishes,  and  the  purpose  of  the  amendment  was 
only  to  include  certain  parcels  of  one  manor,  which  lay  in  the  omitted  pa- 
rishes ^  And  they  will  not  amend  a  recovery,  by  inserting  more  parishes, 
unless  it  be  clear  that  the  land  in  those  parishes  passed  by  the  deed  ^ ;  nor 
unless  it  appear  to  be  absolutely  necessary  \  So,  where  a  recovery  was 
suffered  in  the  city  of  Litchfield,  which  is  a  county  of  itself,  where  the 
vouchee  had  lands  upon  which  it  might  operate,  the  court  would  not  suffer 
it  to  be  amended,  by  striking  out  the  city  of  Litchfield,  and  inserting  the 
county  of  Stafford,  with  other  consequential  amendments,  and  also  by  in- 

*  9  Moore,  195.    2  Bing.  9S.  S.  C.  and  '4  TaunL  855.  and  see  6  Moore^  959. 

see  6  Taunt.  207.    1  Marsh.  2S.  S.  C.    9  Id,  (a). 

Moore,  740.  Ante,  700,  701.  «  6  Taunt.  145. 

^  4  Taunt.  787.  6  Taunt.  624.  •»  2  Taunt  96.  but  see  9  Moore,  195.   2 

^  7  TaunL  852.  1  Moore,  95.  S.  C.  Bing.  98.  S.  C  AnU,  700, 701.  704^  5. 

«»  2  Moore,  237.  '  7  Taunt.  177. 

«  5  Taunt.  303.  and  see  8  Taunt  244.  but  ^  4  Taunt  788. 

see  itU  262.  >  8  Taunt  688.  3  Moore,  20.  S.  C. 
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or  by  the  officer  of  the  court,  and  not  by  the  attorney  for  the  amendment ». 

The  court  refused  to  make  an  order,  compelling  the  amendment  of  a  re-.  Refusal  of,  and 

covery  suffered  by  an  insolvent  debtor  *> :    And  a  remainder-man  in  tail   J^*^^^ 

may  be  heard  to  shew  cause  against  the  amendment  of  a  recovery  <^.  When  >"«"*• 

the  deed  is  lost,  a  recovery  cannot  be  amended  by  an  attested  copy  ;  nor  lost 

by  an  office  copy  of  the  enrolment  of  the  deed :  but  it  may  be  amended 

by  the  enrolment  itself  being  brought  into  court  **.     If  there  be  palpable  Co«u  on,  when 

mistakes  in  a  fine  or  recovery,  through  the  neglect  of  the  attorney,  the  {^roey!      * 

court  will  order  him  to  pay  the  costs  of  its  amendment  ®. 

Before  plea,  there  are  no  costs  payable  upon  amending  the  declaration.  Amending  de- 
in  ordinary  cases,  except  the  costs  of  the  application  ;  and,  in  the  King's  out7or*on%y- 
Bench,  the  declaration  may  be  amended  in  matter  oi  form,  after  the  ge-  mcnt  of  cosu, 
neral  issue  pleaded,  and  before  entry,  ^vithout  paying  costs,  or  giving  an 
imparlance  ' :  But  if  the  amendment  be  in  matter  of  substance,  or  after 
the  general  issue  is  entered  ^,  or  a  special  plea  pleaded  ^,  the  plaintiff  must 
pay  costs  or  give  an  imparlance,  at  the  election  of  the  defendant  ^  And 
where  the  plaintiff  gave  notice  of  trial  for  the  assizes,  and  afterwards 
countermanded,  and  then  applied  for  an  order  to  amend  the  declaration^ 
which  order  was  obtained  on  the  terms  of  the  defendants  having  an  im- 
parlance till  the  next  term,  the  court  of  King's  Bench  refused  to  rescind 
so  much  of  the  order  as  related  to  the  imparlance  ^»  In  the  Common 
Pleas,  it  is  a  rule,  that  before  the  declaration  is  actually  entered,  the 
plaintiff  may  amend  it,  paying  costs  or  giving  an  imparlance  at  his  own 
election,  by  order  of  a  judge  of  the  court,  or  prothonotary :  and  even  after 
it  is  entered,  if  the  amendment  be  but  a  small  matter,  that  doth  not  de- 
face the  roll,  it  is  amendable,  before  issue  or  demurrer  entered,  by  rule  of 
court,  upon  payment  of  costs,  and  liberty  to  plead  with  a  new  or  further 
imparlance  ^  But  where  the  defendant  had  demurred,  and  given  a  rule' 
to  join  in  demurrer,  the  court  held  that  the  plaintiff  must  pay  costs,  on 
amending  his  declaration,  and  could  not  amend  on  giving  an  imparlance  ^^ 
And  where  a  motion  was  made  to  amend  a  declaration,  after  the  plea-roll 
filed,  it  was  objected  that  the  motion  ought  to  be  to  amend  the  roll,  and 
not  the  declaration :  and  the  amendments  prayed  being  very  long,  and 
such  as  could  not  be  made  without  greatly  defacing  the  roll,  the  motion 
was  denied ;  although  it  was  contended  that  a  vacatur  might  be  marked 
on  the  roll  filed,  or  it  might  be  taken  off  the  file,  and  a  new  roll  of  the 


•  5  Taunt  679. 
»>  8  Taunt,  106. 

•  7  Taunt.  362. 

^  4  TaunU  798.  and  see  5  Taunt.  679. 

•  4  Moore,  171. 

'  K.  M.  10  Geo.  II.  reg.  2.  (6).  K.  B. 
And  for  the  form  of  the  rule  to  amend,  in  K. 
B.  or  C.  P.  see  Append.  Chap.  XXIX«  § 
11,  12. 

«  II.  M.  10  Geo,  II.  reg,%.  (b),  K.  B.  Sty. 
r.  II.  20.  2  Str.  950.  1  LiL   P.  R.   69. 


«•  2  Str.  890.  Lofll,  155. 

I  Sed  quare:    as  it  seems,  from  R.  M. 
1654.  §  13.  K.  B.  &  §  17.  C.  P.  that  the 
election  to  pay  costs,  or  giv^  an  imparlance, 
is  with  the  itlaitUif:  and  see  2  Keb.  120 
362.  1  LiL  P.  R.  58.  60.  62.  accord. 

k  1  Chit.  Rep.  246.  Jnte,  469. 

>  R.  M.  1654.  §  17.  C.  P.  but  see  2  Str. 
950.  temb,  contra, 

"  Barnes,  6. 
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for>  the  court  of  Common  Pleas  permitted  the  defendant  to  amend  the  re- 
cord^ by  inserting  the  real  sum  in  the  plea^  though  the  application  for 
such  amendment  was  not  made  till  a  considerable  time  after  the  record 
had  been  made  up  * :  and  the  plaintiff  in  such  case  was  allowed  to  reply 
perjraudem  *.  So  where^  in  covenant,  the  defendant  was  not  allowed  to 
give  a  counter-demand  in  evidence  at  the  trials  under  a  notice  of  set  off 
delivered  with  the  plea  of  non  est  Jactum,  the  court  afterwards  granted  a 
rule  to  shew  cause^  why  the  defendant  should  not  be  permitted  to  plead  a 
set  off,  on  payment  of  the  costs  of  the  former  trial  \  And,  in  a  late  case  S 
the  court  of  Common  Pleas  allowed  several  avowries  in  replevin  to  be 
amended^  by  altering  the  name  and  description  of  the  locus  in  quo,  and 
stating  the  holding  to  have  been  for  a  year^  instead  of  half  a  year^  and 
also  by  adding  new  avowries^  varying  the  amount  of  the  rent ;  although 
issue  had  been  joined^  and  notice  of  trial  given  and  countermanded,  and 
more  than  two  terms  had  elapsed,  previously  to  the  application  for  the 
amendment.  In  like  manner,  the  plaintiff  has  been  allowed  to  amend,  by 
withdrawing  his  replication,  and  replying  de  novo,  after  a  lapse  of  many 
terms  ^ :  And,  in  one  case,  the  plaintiff  had  leave  to  amend  his  replication, 
where  issue  had  been  joined  upon  it,  and  the  cause  entered  at  the  assizes, 
and  made  a  remanet  for  defect  of  jurors  ^.  But  where,  to  a  plea  of  special- 
ties outstanding,  in  an  action  on  simple  contract  against  an  executrix,  the 
plaintiffs  replied  assets  ultra,  which  was  found  for  them,  but  the  verdict 
set  aside,  the  court  of  King's  Bench  refused  to  give  them  leave  to  alter 
their  replication,  and  re^lj  fraud  ^ ;  for  besides  that  there  had  been  a 
trial,  it  might  have  been  dangerous  to  permit  the  alteration ;  because  the 
defendant,  on  the  former  issue,  might  have  paid  away  assets,  as  knowing 
the  replication  could  not  affect  her.  So,  where  the  plaintiff  had  been 
nonsuited,  upon  a  general  replication,  **  that  the  cause  of  action  arose 
within  six  years,"  the  court  refused  to  set  aside  the  nonsuit,  and  to  give 
the  plaintiff  leave  to  reply  de  novo,  "  that  the  writ  of  latitat  issued  within 
the  six  years  C 

After  a  demurrer,  the  courts  would  not  formerly  have  permitted  an  After  demurrer, 
amendment  to  be  made,  without  the  consent  of  the  adverse  party  K  But  ^'^  J<^°®'* 
of  late  years,  they  have  not  observed  the  same  strictness  as  formerly,  with 
regard  to  amendments  ^ ;  and  it  is  much  better  for  the  parties  that  they 
should  not.  Hence  it  is  now  settled,  that  after  a  demurrer,  or  joinder  in 
demurrer,  either  party  is  at  liberty  to  amend,  as  a  matter  of  course,  whilst 
the  proceedings  are  in  paper  ^ :  Indeed,  the  very  intent  of  requiring  mis- 
takes in  point  of  form  to  be  shewn  for  cause  of  demurrer,  was  to  give  the 

*  1  H.  Blac.  238.  '  2  Str.  1002.   and  see  6  Taunt  45.    1 

t>  1  Stark.  iVk  PrL  312,  13.  and  see  2  Marsh.  401.  S.C. 

Chit.  Rep.  28.  5  Bam.  &  Aid.  896.  but  see  <  5  Bur.  2692, 3. 

5  Moore,  164.   2  Brod.  &  Bing.  395.  S.  C.  >"  1  Ld.  Raym.  810.  Id.  668.  1  Salk.  50. 

'  8  Moore,  584.  S.  C.  1  Ld.  Raym.  679.  S.  P.  but  see  Cas. 

^  Say.  Rep.  172.   2  Bur.  756.  and  see  I  ten^.  Hardw.  171. 

DowL  &  RyL  478.  »  2  Bur.  756. 

«  Say.  Rep.  285.  ^2  Salk.  520.  Gilb.  C.  P.  IH  15- 
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By  withdrawing 
donurrer,  after 
argument,  and 
pleading  or  re- 


When  not 
allowed. 


party  an  opportunity  of  amending  *.  And  even  where  the  proceedings  vt 
entered  on  record  ^>  and  the  demurrer  has  heen  argued  S  the  courts  will 
give  leave  to  amende  where  the  justice  of  the  case  requires  it,  and  tk«t  it 
any  thing  to  amend  by,  upon  payment  of  costs  ^.  But,  in  the  Commni 
Pleas,  after  a  party  has  once  amended  on  a  demurrer,  the  court  will  not 
give  him  leave  to  amend  again,  on  a  second  demurrer  ®. 

Upon  similar  grounds,  the  courts  will  sometimes  give  a  party  leave  to 
withdraw  his  demurrer,  after  it  has  been  argued,  and  to  plead  or  reply  it 
novo,  in  order  to  let  in  a  trial  of  the  merits^.  Thus,  in  the  Kijig'i 
Bench,  after  a  demurrer  to  the  defendant's  plea^had  been  argued,  and  the 
matter  stood  over  for  the  judgment  of  the  court,  a  rule  was  made  to  shew 
cause,  why  the  plaintiff  should  not  have  leave  to  withdraw  his  demurrer, 
and  reply  to  the  plea ;  which  rule,  no  cause  being  shewn,  was  afterwards 
made  absolute  8.  So,  in  the  Common  Pleas,  where  the  defendant  pleaded, 
in  debt  on  bond,  that  he  paid  the  money  before  the  day,  according  to  the 
condition,  which  was  in  the  disjunctive,  to  pay  on  or  before  the  day,  tnd 
the  plaintiff  demurred  to  the  plea,  the  court,  after  argument,  allowed  him 
to  withdraw  his  demurrer,  and  to  reply,  upon  payment  of  costs  ^.  And 
the  demandant,  we  have  seen  ^,  was  allowed  to  withdraw  a  demurrer,  and 
reply  de  novo,  in  a  writ  offormedon,  upon  shewing  good  ground  by  affi- 
davit. The  courts,  however,  will  always  take  care,  that  if  one  party  obtain 
leave  to  amend,  or  to  withdraw  his  demurrer,  the  other  party  shall  not  be 
delayed  or  prejudiced  thereby  ^. 

But  the  giving  or  withholding  leave  to  withdraw  demurrers,  is  alto- 
gether discretionary  in  the  courts  ^ :  Therefore  where,  to  an  action  of  ddtt 
upon  a  bail  bond,  the  defendant  pleaded  there  was  no  bill  of  Middlesti, 
and  the  plaintiff  demurred,  the  court  of  King's  Bench,  after  dehvering 
their  opinion  in  favour  of  the  defendant,  refused  to  give  the  plaintiff  leave 
to  withdraw  his  demurrer,  and  amend  °* :  And,  by  Wright,  Just.  "  It « 
not  usual  to  amend,  after  a  demurrer  has  been  argued,  and  the  opinion  ft 
the  court  is  known :  and  it  is  certainly  improper  to  give  leave  in  the 
present  case,  it  being  an  action  against  bail,  whom  the  court  are  always 
inclined  to  favour."  So,  where  the  defendant  rejoined  to  several  refdica- 
tions  in  trespass,  and  demurred  to  others,  and  a  verdict  was  found  far  him 


•  2  Str.  846.' 

^Id.ibid.  1  Barnard.  K.  B.  213. 220.  S. 
C.  Barnes,  8. 

'  2  Wins.  Saund.  5  Ed.  402.  2  Str.  735. 
054.  976.  Cas.  temp.  Hardw.  42.  S.  C.  1 
Bur.  321,  2.  Doug.  330.  620.  1  East,  372. 
Barnes,  9.  20,  21.  26.  But  after  the  court 
had  given  their  opinion  on  the  ailment,  an 
amendment  was  denied,  1  East,  391.  and  see 
Barnes,  9.  1  H.  Blac.  87.  2  Bos.  &  PuL 
482.  8  Bos.  &  PuL  11,  12.  6  Taunt  765. 
6  Taunt  248.  1  Marsh.  567.  S.  C. 

«»  2  Chit  Rep.  292. 

*  2  H.  BUc.  561.  but  see  8  Taunt  515, 


16.  2  Moore,  566.  S.  C 

f  Doug.  385.  452. 

si  Ken.  335.  Say.  Rep.  816.  S.  C  aaJ 
see  2  Chit  Rep.  5. 

i>2  Wils.  173.  and  tee  1  Moorc^6I. 

*  Ante,  699. 

k  2  Bur.  756.  but  see  1  East,  878.  vtat 
the  plabtiff  bad  leare  to  amend  a  repieiliao 
to  a  tham  pka,  after  argunMnl^  withoot  pil- 
ing cotta. 

>  1  East,  185.  (a).  5  Fkkc^  412. 
.    ''Say.B«p.ll6»17«  and  aea7Dovl& 
RyL  41. 
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upon  the  issues  in  fact,  and  contingent  damages  assessed  upon  the  de- 
murrers^ which  were  afterwards  overruled ;  the  court  of  King's  Bench  re- 
fused to  let  the  defendant  withdraw  his  demurrers^  and  plead  to  issue  * : 
And^  by  Denison,  Just.  "  Where  the  demurrer  is  first  argued,  before 
any  trial  of  the  issues,  the  court  will  give  leave  to  amend ;  as  in  the  case 
of  Giddins  v.  Giddins  ^ :  But  this  is  an  attempt  to  amend  issues  in  law, 
after  a  verdict  has  been  found  on  the  issues  in  fact,  and  contingent  da- 
mages assessed ;  of  which  there  never  was  an  instance.  And  we  do  not 
know  where  it  would  end;  nor  how  the  cause  could  be  again  carried  down 
to  trial.  The  court  cannot  help  seeing  that  this  is  upon  record :  Here  are 
verdicts  and  contingent  damages  found.  The  cases  of  amendment  cited 
are,  when  the  whole  is  supposed  to  be  in  paper ;  or  else  the  court  could 
not  have  done  it.  We  have  no  authority  to  do  this,  after  it  is  plainly 
upon  record."  So,  where  judgment  had  been  given  for  the  defendant  on 
demurrer  to  a  plea,  the  court  of  Common  Pleas  would  not,  in  a  subsequent 
term,  set  aside  that  judgment,  and  suffer  the  plaintiff  to  reply,  by  con-« 
fessing  the  matters  contained  in  the  plea,  and  taking  judgment  of  assets 
quando  acciderint  ^. 

Whilst  the  proceedings  are  in  paper,  the  amendment  is  at  common  law;  Amendments  at 
and  not  within  any  of  the  statutes  of  amendments,  which  relate  only  to  ^*'"™°°  ^* 
proceedings  of  record  ^.  And  there  is  no  difference,  as  to  the  doctrine  of 
amending  at  common  law,  between  civil  and  criminal  cases  " :  nor  between 
penal  and  other  actions  '.  Thus,  in  a  qui  lam  action  for  usury,  the  plain-  In  penal  action, 
tiff  was  permitted  to  amend  his  declaration,  by  altering  the  date  of  a  note, 
after  issue  joined  and  entered  on  the  roll,  and  after  many  terms  had 
elapsed  since  the  commencement  of  the  action  8,  A  similar  amendment 
was  permitted,  in  a  subsequent  case,  after  the  record  had  been  made  up 
for  trial,  and  withdrawn  upon  discovery  of  the  mistake  **.  So,  where  the 
defendant  was  served  with  the  copy  of  a  latitat  in  a  penal  action,  by  a 
wrong  name,  and  declaration  filed  conditionally  by  the  same  name,  to 
which  he  appeared,  and  pleaded  a  misnomer  in  abatement,  the  court  of 
King's  Bench  held,  that  a  judge's  order  to  amend  the  bill  and  declaration, 
by  substituting  the  true  name,  was  good;  and  that  after  such  amendment, 
the  proceedings  could  not  be  set  aside  for  irregularity  K  And  in  general 
it  seems,  that  where  there  has  been  no  unnecessary  delay  on  the  part  of 
the  plaintiff,  the  courts  will  give  him  leave  to  amend  his  declaration  in  a 
penal  action,  even  after  the  time  allowed  for  bringing  a  new  one  is  ex- 
pired K     But  where  the  plaintiff  in  such  an  action  has  been  guilty  of  any 

»  J  Bur.  321,  2.  Sel.  460. 

»>  Say.  Ilep.  316.  «  2  Bur.  1098,  9. 

<"  6  Taunt.  45.  1  Marsh.  401.  S.  C.  ,    ^  5  Bur.  2833,  4.  and  see  TaiUeur,  qui 

^  1  Silk.  47.  3  Salk.  31.  tarn,  v.  Cocks,  T.  22  Geo.  III.  K.  B.    6 

'  1  Salk.  51.  2  Ld.  Raym.  1068.  6  Mod.  Durnf.  &  East,  173. 

285.  S.  C.  Cas.  temp,  Hardw.  42.  2  Str.  739.  *  3  Maule  &  Sel.  450. 

4  East,  175.  ^  6  Durnr.&£ast,  543.  7  Durnf.&  East, 

f  1  Str.  137.  2  Str.  1227.    1  WUs.  256.  55.  4  East,  483.  435.  and  see  2  Chit  Rep. 

1  Bur.  402.    2  Ken.  82.  S.  C    3  Maule  &  23.  25. 
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unnecessary  delay  in  prosecuting  his  suitj  the  courts  in  their  discretion 
will  not  permit  amendments  to  be  made  in  the  declaration^  though  tlie 
pleadings  are  still  in  paper  * :   And  in  a  late  case,  the  court  of  Commoo 
Pleas  would  not,  in  a  penal  action,  alter  the  term  of  which  the  declara- 
tion was  entitled,  to  a  previous  term,  without  a  sufficient  reason  being  as- 
signed by  affidavit  \     So,  in  an  action  of  debt,  to  recover  penalties  agaiast 
a  sheriff's  officer  for  extortion,  on  the  statute  32  G^.  II.  c.  28.  that  coDt, 
we  have  seen  S  would  not  allow  the  declaration  to  be  amended,  by  addiig 
new  counts  on  the  statute  23  Hen.  VI.  c.  9.    And  there  is  said  to  be  no 
instance,  in  which  the  court  of  King's  Bench  have  given  leave  to  ameod, 
as  to  the  parties  to  the  suit  in  a  qui  tarn  action,  after  demurrer  ^, 
By  tututet  of         When  the  proceedings  are  entered  on  record^  the  courts,  it  is  said,  will 
i^u^prace^      amend  no  &rther  than  is  allowable  by  the  statutes  of  amendments  ^    Bj 
iogt  are  entered  the  first  of  these  statutes,  (14  Edw.  III.  stat.  I.  c  6.)  it  is  enacted,  that 

no  process  shall  be  annulled  or  discontinued,  by  misprision  of  the  deric, 
in  writing  one  syllable  or  letter  too  much  or  too  little  ;  but  as  soon  as 
the  mistake  is  perceived,  by  challenge  of  the  party,  or  in  other  maimer, 
it  shall  be  amended  in  due  form,  without  giving  advantage  to  the  paitj 
''  that  challengeth  the  same,  because  of  such  misprision."  The  judges  coo- 
strued  this  statute  so  favourably  for  suitors,  that  they  extended  it  to  a 
word  '.    And,  by  the  9  Hen.  V.  stat.  1.  c  4.  it  is  declared,  that  ther 
shall  have  the  same  power,  as  well  after  as  before  judgment,  so  hmg  is 
the  record  and  process  are  before  them.     This  statute  is  confirmed^  and 
made  perpetual  by  4  Hen,  VI.  c.  3.  with  a  proviso,  that  it  shall  not  ex- 
tend to  process  of  outlawry,  &c.     By  the  8  Hen.  VI.  c  12.  the  justices 
are  further  empowered  to  examine  and  amend  what  they  shall  think,  in 
their  discretion,  to  be  the  misprision  of  their  clerks,  in  any  record,  process, 
word,  plea,  warrant  of  attorney,  writ,  panel,  or  return :    And,  by  the 
8  Hen,  VI.  c.  15.  they  may  amend  the  misprisions  of  their  clerks  and 
other  officers,  as  sheriffs,  coroners,  &c.  in  any  record,  process,  or  return 
before  them,  by  error  or  otherwise,  in  writing  a  letter  or  syllable  too  modi 
or  too  little.     These  are,  properly  speaking,  the  only  statutes  of  amai' 
ffients^:  and  it  seems  they  apply  to  penal  as  well  as  to  other  actions  ^ 
but  they  do  not  extend  to  criminal  cases ',  nor,  as  it  should  seem,  to  pro- 
cess in  inferior  courts  K 

*  2  Durnf.  &  East,  707.  6  Durnf.  &  East,  ^  1  RoL  Abr.  MLAmendmefU.  2  Str.  123'- 
171.  8  Durnf.  &  East,  SO.                                  Doug.  114.  1  Marsh.  180.  8  CbiLlUp.23. 

^  6  Taunt  19.    1  Marsh.  419.  S.  C  but  1  Stark.  iVL  Pru  400.  S.  (X 

see  2  Chit.  Rep.  22.  85.  >  1  Salk.  51.    2  Ld.  Rayxn.  1307.   G^ 

""AnU,  699,  .C.  P.  116. 

^  Per  BuOer,  J.  4  Durnf.  &  East,  228.  ^  Willes,  122.    The  language,  bo««rer. 

*  1  Salk.47.  S  Salk.Sl.  GiIb.C.  P.  114,  used  by  the  court  in  this  ctse^  *«  thst  tbe 
15.  2  Wils.  147.  2  Blac.  Rep.  920.  words  of  the  statutes  of  anaendments  do  not 

'  8  Co.  157.  a.  eitend  to  inferior  courta,*'  nras^  it  is  pie- 

■  1  Salk.  51.  The  rest,  beginning  with  the      sumed  by  Mr.  l^Hni/brd,  be  understood  witk 


82  Hen.  VIII.  c.  80.  are  statutes  of  jeo-      this  qualification,  that  tbe  inferior  court  i 

faib.   Id,  ibid  and  see  Steph.  H,  Append.      cannot  amend:   For,  if  a  writ  of  error  be 

xxxv,  Y  brought  in  the  Kng^s  Bench  Irani  •■  ioftriff 
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In  order  to  amend  upon  these  statutes^  it  is  a  general  rule^  that  there  When  there  it 
must  be  something  to  amend  by.  And  in  compliance  ^vith  this  rule,  it  J^j  {^ 
has  been  determined,  that  the  original  writ  *,  or  bill  ^,  is  amendable  by 
the  instructions  given  to  the  officer;  the  declaration  by  the  bill<^;  the 
pleadings,  subsequent  to  the  declaration,  by  the  paper-book^,  or  draft 
under  counsel's  hand  ® ;  the  nisi  prius  roll  by  the  plea  roll  ^ ;  the  verdict, 
whether  general  or  special,  by  the  plea  roll  s,  memory  ^,  or  notes  ^  of  the 
judge,  or  notes  of  the  associate  ^,  or  clerk  of  assize  ^ :  and  if  special,  by 
the  notes  of  counsel  ™,  or  even  by  an  affidavit  of  what  was  proved  upon 
the  trial";  the  judgment  by  the  verdict**;  and  the  writ  of  execution  by 
the  judgment  P,  or  by  the  award  of  it  on  the  roll*i,  or  by  former  process '. 
But  notwithstanding  the  general  rule,  which  prohibits  amendments  not  When  not. 
authorized  by  the  above  statutes,  after  the  proceedings  are  entered  on  re- 
cord, the  courts,  we  have  seen ',  have  in  particular  instances  permitted  the 
plaintiff  to  amend  his  declaration  or  replication,  and  the  defendant  to 
amend  his  plea,  in  cases  where  there  has  been  nothing  to  amend  by,  after 
issue  joined,  and  after  the  proceedings  have  been  entered  on  record,  and 


court,  for  an  error  amendable  by  the  statute 
8  lien.  VI.  c.  12.  there  seems  to  be  no  rea- 
son why  the  superior  court  should  not  amend 
that  error;  the  words  of  that  statute  not 
being,  that  **  in  any  action  brought  in  any  of 
the  superior  courts,*'  but  **  for  error  assigned 
in  any  records,  &c.'*  no  judgment  shall  be 
reversed,  &c.  but  the  king's  judges,  &c.  may 
amend,  &c.  Id.  126.  n.  but  see  1  Rol.  Abr. 
209,  10.  scmb,  contra, 

*  8  Co.  161.  1  Ld.  Raym.  564.  1  Salk. 
49.  S.  C.  Barnes,  10. 16.  22. 

<»  Barnes,  S.  11.  16.24.26. 

*"  I  Str.  583.  2  Str.  954.  1151.  1162. 
1271.  1  Ken.  368.  Say.  Rep.  294.  S.  C. 

<>  8  Co.  161.  b.  Palm.  404,  5.  Latch,  58. 
66.  S.  C.  Cro.  Car.  144.  1  Salk.  50.  88.  2 
Ld.  Raym.  «95.  S.  C. 

<  Cit>.  Eliz.  258.  2  Str.  846.  1  Barnard. 
K.  B.  213.220.  S.C. 

t  8  Co.  161.  b.  Cro.  Car.  203.  1  Salk.  48. 
1  Ld.  Raym.  94.  12  Mod.  107.  Comb.  393. 
S.  C.  2  Str.  1264.  Say.  Rep.  76.  Barnes, 
14.  f  Campb.  Q7.  8  Chit.  Rep.  88.  but  see 
1  Ld.  Raym.  611. 

«  1  Ld.Raym.  ISS. 

^  Cro.  Car.  338.  Gilb.  C.  P.  164.  1  Bac 
Abr.  101.  BuL  JVt.  Pru  880.  Cat.  Pr.  C.  P. 
118,  19.  Barnes,  6.  S.C.  Id.  440. 

>  8  Str.  1197.  1  Wnt.  88.  &  C.  Doug. 
376.  678.  788.  745.  8  Dumf:  &  East,  669. 
749.  8£^t,857.  1  Bot.  A  PuL  889.  8 
Bos.  &  PiiL  843.    1  Manb.  188.  8  Bing. 

VOL.  r. 


SS4.  but  see  1  II.  Blac.  78.  6  Dumf.  & 
East,  691.  1  Barn.  &  Aid.  161.  8  Chit. 
Rep.  352.  7  Moore,  269.  But  the  court 
of  King's  Bench  rejected  an  application  to 
amend  the  entry  of  a  verdict,  according  to 
the  notes  of  an  arbitrator,  to  whom  the  cause 
had  been  referred,  on  the  ground  that  they 
had  no  power  to  compd  such  notes  to  be 
brought  before  them.  1  Chit  Rep.  283.  And 
the  application  to  amend  the  verdict  by  the 
judge's  notes,  should  be  made  to  the  judge 
who  tried  the  causey  and  not  to  the  courL 
Id.U)uL 

k  2  Chit.  Rep.  352. 

1  Cro.  Car.  144.  1  Salk.  47,  8.  1  Ld. 
Raym.  138.  S.  C.  1  Salk.  53.  1  Ld.  Raym. 
835.  1  Barnard.  K.  B.  191.  1  Bac.  Abr. 
101.  Gilb.  C.  P.  163.  but  sec  2  Dumf.  & 
East,88L 

■"  1  Rol  Rep.  88.  1  Rol.  Abr.  807.  pL  15. 
1  Salk.  47,  8.  53. 

'  1  Str.  614.  8  Mod.  49.  S.  C 

"^  8  Str.  787.  8  Durn£  &  East,  849.  I 
Marsh.  188.  1 1  Price,  410.  8  B}Dg.846. 

'  Barnes,  10,  II.  8  Btec  Rep.  886.  8 
Dumf.&  East,  787.  5  Dumf.  &  East,  677. 
6  Dumf.  &  East,  450.  4  Taunt.  888. 

<  Say.  Rep.  18.  8  Will.  68.  8  Bos.  & 
PuL886.  1  Marsh.  837.  6  Taunt.  605.  S.  a 

'8W118.58.  8  Durni:  ft  East,  667.  1 
H.Blac641. 

'  AiUe,  697,  8. 706,  9. 
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In  what  stage  of 
proceedings. 


After  error 
brought,  in 
K.B. 


In  Exchequer 
Chamber. 


In  House  of 
Lords. 


Of  mistake  in 
transcnpt. 


even  after  a  trial  has  Ibeen  had  thereon^  and  the  plaintiff  has  been  noa- 
suitedj  or  failed  in  producing  the  record. 

The  amendment  may  be  made  in  any  stage  of  the  proceedings*:  and 
those  things  which  are  amendable  before  error  brought^   are   amend* 
able  qflernfards,  so  long  as  diminution  may  be  allied,  and  a  ceriiorari 
awarded  ^     After  error  brought  in  the  King's  Bench^  on  a  judgment  of 
the  Common  Pleas^  the  amendment  may  be  made  in  the  former  courts 
or  in  the  court  below  ^.     If  it  be  made  below,  a  certiorari  may  be  had, 
on  alleging  diminution,  to  bring  up  the  record  in  its  amended  state ;  or, 
if  the  clerk  of  the  treasury  of  the  Common  Pleas  attend  with  the  record 
in  the  King's  Bench^  the  latter  court  on  motion  will  order  the  transcript 
to  be  amended  by  it  *.     And  this  way  of  amending  the  transcript  in  the 
King's  Bench,  is  the  course  of  the  court,  in  order  to  save  a  certiorari;  hi 
if  the  record  be  right  below,  the  party,  upon  diminution  allied,  mxj 
have  a  ceHiorari  of  common  right  for  bringing  it  up'.     After  error 
brought  in  the  Exchequer  Chamber,  upon  a  judgment  of  the  Kiagi 
Bench,  it  is  said  to  be  necessary  to  make  the  amendment  in  the  ktler 
court ;  as  this  differs  from  the  case  of  a  writ  of  error  from  the  Common 
Pleas,  because  that  court  is  supposed  to  send  up  the  very  record,  but  the 
King's  Bench  sends  only  a  transcript  b.    But  where  the  issues  are  entered 
informally,  the  court  of  Exchequer  Chamber  will  adjourn   the  hearing 
of  the  case,  to  afford  an  opportunity  for  the  party  to  apply  to  the  court 
below,  to  amend  the  record,  unless  the  counsel  will  consent  to  ai^gue  opoo 
the  supposition  of  such  an  amendment**.      When  the  record  has  been 
amended,  it  is  either  certified  into  the  Exchequer  Chamber,  upon  diminu- 
tion allied ' ;  or  upon  carrying  it  there,  by  the  clerk  of  the  treasury  of 
the  King's  Bench,  the  justices  and  barons  will  order  the  transcript  to  be 
amended  ^ :  or  the  transcript  may  be  brought  back,  and  amended  in  the 
King's  Bench,  by  the  original  record  ^     So,  after  error  brought  in  the 
House  of  Lords,  upon  a  judgment  of  the  King's  Bench  ",  or  of  the  Com- 
mon Pleas  affirmed  in  that  court  on  a  writ  of  error",  the  amendment 
should  be  made  in  the  court  of  King's  Bench,  where  the  record  still  re- 
mains.   If  there  be  any  mistake  in  the  transcript,  by  the  negligence  of  the 
clerk,  the  court  above,  on  carrying  up  the  record,  will  order  the  transcnpt 
to  be  amended  by  it  ^ :  and  though,  after  a  writ  of  error,  it  is  not  usual  to 


*  AfUff  997,  8. 

^  e  Co.  1«S.  a.  W.  JoQ.  ft.  S  Dumf.  & 
East,  849. 059. 749.  7  Dumf.  &  East,  474. 
7^3.  4  Taunt.  M6.  2  Cliit  Rep.  22.  (a). 
and  see  1  Salk.  909.  Cab  temp,  Hardvr.  119. 
for  the  dme  of  awarding  a  cerfioraru 

'  Poph.  102.  6  Co.  162.  a.  2  RoL  Rep. 
471.  8  Maule  &  Sel  591.  8  Bing.  848. 

0  Poph.  102.  Haixir.  506.  I  Salk.  49. 270, 
71.  2  Str.  787.  1  H.  Blac.  648.  4  Tsuot. 
588.  1  Marsh.  180.  8  Bing.  84«. 

•  2  RoL  Rep.  471.  Hardr.  605. 

'  1  Salk.  40.  and  see  Cas.  temp,  Hardw^ 


118.  2  Str.  1028.  S.  C. 

>  2  Str.  887.  But  see  6  Moore,  183.  I 
Brod.  &  Bing.  66.  9  Pric^  482.  S.  C.  when 
the  amendment  was  first  made  in  the  Exche- 
quer Chamber,  and  afterwards  in  tlte  King's 
Beoch. 

^  1  Tounge  &  J.  876. 

1  Cro.  Jac.  429.  628.  2  Rol.  Bcp.  47|. 

k  1  RoL  Abr.  206. 

'/</.209.  2Scr.887. 

■"8Dum£&Baat,659. 

»  8  Maide  &  Sd.  691. 

"^  Hardr.  505. 
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in  inferior 
courts. 


suiTer  an  amendment  of  the  record  of  an  inferior  court  %  yet  where  there  Of  proceeding! 

is  a  mistake  in  the  transcript,  the  court  above  will  order  it  to  be  rectified  ^ : 

And  a  certiorari  has  been  issued  to  the  judg^  of  an  inferior  jurisdiction^  to 

return  the  practice  of  his  court  ^.     The  clerk  of  the  errors  in  the  Common 

Pleas,  in  transcribing  the  record^  by  mistake  entitled  the  declaration 

generally,  instead  of  specially^  and  error  was  assigned  thereon ;  after  which 

he  amended  the  transcript,  by  inserting  the  special  title ;  and  the  court  of 

King's  Bench  would  not  restore  the  transcript,  to  the  state  in  which  it 

stood  at  the  time  when  the  plaintiff  in  error  assigned  his  error  ^. 

On  an  amendment  after  error  brought,  it  was  not  formerly  usual  to  Costs  on,  after 
allow  the  plaintiff  his  cofts  of  the  >rrit  of  error*:  but  it  is  now  settled,  «"o>^"^"«  *• 
that  they  shall  be  allowed  him,  provided  the  amendment  be  made  after 
final  judgment,  and  the  plaintiff,  after  notice  of  the  amendment,  do  not 
proceed  farther^;  though  if  the  amendment  be  made  before  final  judg- 
ment K,  or  the  plaintiff  proceed  after  notice  thereof^,  he  shall  not  be  al- 
lowed his  costs.  And  when  amendments  are  made  upon  a  writ  of  error, 
after  verdict,  &c.  by  virtue  of  the  statutes  of  jeofails,  no  costs  are  given ; 
for  the  construction  of  those  statutes  has  been,  to  give  judgment  for  the 
party  upon  the  writ  of  error,  as  if  the  amendments  had  been  made  K 


■  1  RoL  Abr.  209,  10.  but  see  Willes,  1 26. 
n.  ^nUt  712. 

t»  1  Wils.  337.  Say.  Rep.  59.  S.  C.  4 
Dowl.  &  Ryl.  315. 

*  4  DowL  &  Ryl.  815. 

<i  1  Maulc  &  Sel.  232. 

«  3  Mod.  lis. 

f  3  Lev.  361.    2  Ld.  Ravm.  897.    TMn/d 


V.  Shut,  T.  23  Geo.  III.  K.  B. 

■  1  Ld.  Raym.  95. 

^  1  Salk.  49.  in  marg.  Uoyd  y.  SkutU  T. 
23Geo.  in.K.B. 

*  Cas.  temiu  Hardw.  31 4.  And  see  furtlier, 
as  to  the  doctrine  of  amendmetU,  Stepli.  PL 
97,  8.  2  Archb.  K.B.  230,  &c. 
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